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Foreword

“It is the most original book in the English language on comparative law since Sir
Henry Maine’s great work sixty years ago. It is the richest canvas, if not the only one
of its kind, yet produced.” So wrote Dean John Henry Wigmore of the Northwestern
University School of Law in his review of John M. Zane’s The Story of Law when it
first appeared in 1927. Wigmore, one of the most distinguished legal scholars of his
time, appreciated Zane’s unique contribution to legal history; for here was the first
complete outline story of how law came into existence, developed, and changed
through the ages, and why it plays such a prominent part in our lives today.

John Zane was not, however, an isolated genius. He was, rather, part of an age that
treasured legal history in a way that the present age does not. The Story of Law
appeared near the close of a period of enormous creativity. The nineteenth century
had witnessed the flowering of two new ways of understanding legal history. The first
was associated with a relatively new school of jurisprudence, historical jurisprudence,
founded by Carl Friedrich von Savigny, which challenged the premises of natural
lawyers and positivists alike. Historical jurisprudes argued that the law was neither
the concrete expression of transcendent norms, as the natural lawyers contended, nor
the product of sovereign command or toleration, as the positivists asserted. Rather,
they claimed, law must be understood as the unique product of particular nations’
backgrounds and cultures. It was the lawyer’s task, according to this school of
thought, to look to the past to identify principles consistent with a given nation’s
culture which could be used to resolve contemporary problems. The lawgiver who
failed to understand his nation’s tradition and relied upon reason or political will
alone to promulgate laws was inevitably doomed to failure.

The roots of this new jurisprudence are traceable to such great seventeenth-century
English lawyers as Sir Edward Coke, Sir John Selden, and Sir Matthew Hale, who
deployed historical arguments both to restrict monarchical powers by appeal to a
historically rooted constitution and to explain the paradox of a legal system that
changed over the centuries yet remained the same system. But Coke, Selden, and Hale
wrote against the backdrop of a unified and transnational European legal
culture—called by many contemporary legal historians the ius commune—and in the
context of a larger European jurisprudence that had successfully integrated natural
law, positivism, and historical reasoning. The late eighteenth and early nineteenth
centuries, nevertheless, witnessed the destruction of the ius commune and the severe
weakening of an integrated understanding of the law under the assault of the
nationalist impulse to exalt the law-making power of the state and the rationalist
desire to reform traditional practices and institutions. 1

Historical jurisprudence, as it developed during the course of the nineteenth century,
rejected the rationalism of the reformers, substituting for it the history of the nation
and the proper understanding of its “spirit” (Volksgeist). Large numbers of historians,
moved by the desire to trace the growth of their national legal systems, scoured the
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past to identify uniquely French or German or Italian or English elements, thereby
shredding the wholeness of the old ius commune.

The second approach to the writing of legal history that blossomed in the nineteenth
century was an offshoot of a particular kind of belief in the progress of humankind. In
the eighteenth and nineteenth centuries, this faith came to acquire a peculiarly
scientific cast: It came to be presumed that all of human development must have
followed the same trajectory and that the organization and structure of primitive
societies might therefore be taken as evidence of the ways in which all persons must
at one time have lived. The belief that societies grew in stages which could be labelled
as more or less advanced led in turn to an effort to employ all of the skills of the
scientist to classify and categorize and thereby discover the basic rules by which those
stages developed. This basic concern also moved many of the leading legal historians
of the time to look to non-Western societies in an attempt to discern within them the
stages of legal development and the rules that governed their emergence, their
flourishing, and their inevitable senescence.2

The great historians of the age, naturally, were able to draw on these twin tendencies
for insights but were not limited by them. In the English tradition, Sir Frederic
Maitland, Sir Frederick Pollock, and Sir William Holdsworth sought to describe the
development of English legal institutions, although they were all mindful that English
law was not the product of purely insular forces but shared in a much deeper Western
legal tradition. Other historians proposed an evolutionary understanding of the whole
of legal development. Thus, Sir Henry Sumner Maine argued that all legal
development in the progressive societies of the West should be understood as a
movement from status to contract—from collectivism, in other words, to
individualism—while Sir Paul Vinogradoff set out to describe the development of law
as the gradual elaboration and systematization of popular customary practices. Other
scholars—whose names and works can be found in the annotated
bibliography—wrote general outlines of the history of law, tracing its growth from the
first stone tablets of Mesopotamia to the sophisticated efforts of contemporary
lawyers to subject human life on a global scale to the rule of law.

The Story of Law was published as this outpouring of scholarship was drawing to a
close. In a sense, this work stands as a sort of late summer harvest, collecting and
winnowing the best of that which had gone before. Layer by layer, Zane re-creates the
gradual growth and elaboration of the law from the first attempts of neolithic man to
regulate his living arrangements to recent times. Widely and deeply read, he drew
judiciously upon his predecessors. One can detect the influence of Maine, Maitland,
Vinogradoff, and others in the pages of this work.

But this work also stands as a monument to a now lost heroic age of lawyering. In the
second half of the twentieth century, the kind of panoramic vision Zane’s
contemporaries took for granted has been kept alive by only a few historians. In the
United States, Harold Berman has boldly defended the integrity of the Western legal
tradition, contending that it has had a continuous existence from the eleventh century
to the present, although its continued survival is grievously threatened.3 Judge John
Noonan, for his part, has examined the elaboration of the belief that justice should be
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uncorrupted by special favor or partisanship from Mesopotamian beginnings,4 while
Brian Tierney has identified a Western constitutional order with deep roots in the
eleventh and twelfth centuries.5 Alan Watson, whose career has bridged both the
United States and Great Britain, has written systematically on Roman law and a
number of other important questions.6 In England, John H. Baker, S. F. C. Milsom,
and the late T. F. T. Plucknett have examined comprehensively the growth of English
law,7 while on the Continent, Manlio Bellomo, Helmut Coing, and Jean Gaudemet
have explored the essential unity of European—and by extension Western—Iegal
history.8

John Zane has much to offer a new generation of readers. Unlike the legal positivists,
he believed passionately in the transcendent importance that legal history has for the
practice of law. Only by knowing the history and principles of the law could one
become a truly great lawyer. That was because the law was, for Zane, a much deeper
phenomenon than simply the particular pronouncements of a court or legislature.
Indeed, the sovereign instruments of government were themselves bound to obey the
law. The most these bodies could hope to achieve was to discover the law through a
deep search of the past and a sympathetic understanding of present needs.
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Zane’S Legal Career

John Zane was born on March 26, 1863, in Springfield, Illinois, into a family with
deep affinities for law and politics. His father, Charles Schuster Zane, had been active
in Republican Party circles beginning in the late 1850s and had replaced Abraham
Lincoln in the law firm of Lincoln and Herndon in March 1861, when Lincoln left
Illinois to take the oath of office as the newly elected President of the United States.
Charles Zane’s wife, Margaret Maxcy Zane, was a niece of William Herndon, the
other named partner in the Lincoln and Herndon firm and an important early Lincoln
biographer.

The younger John Zane was a precocious student who mastered Latin and law French
even before his adolescence. It seems as well that he had developed an abiding
interest in the history of law at an early age. Thus the memorial to Zane in the
Chicago Bar Record declares:

It is related that when [Zane] was a boy at Springfield he used to delight in reading in
the Supreme Court Library the old English Year Books; this extraordinary linguistic
proficiency attracted the attention of Justice John Scholfield who, regretting his own
inability to read the strange language of those tomes, asked the boy why he read them,
and the answer was that he wanted to know the story of the law.9

Zane completed his undergraduate education at the University of Michigan in 1884,
and, like his father, chose to take up the study of the law. Earlier that same year, the
elder Zane had been appointed chief justice of the Federal Territorial Court in Utah,
and John chose to relocate to Salt Lake City to be with his family. John received an
appointment as a clerk in the territorial court and commenced to read the law with his
father. Reading the law with an established practitioner was then a common means of
legal education.

John was admitted to the bar in 1888 and spent a total of eleven years, from 1888 to
1899, engaged in the practice of law in Utah. He distinguished himself especially as
an appellate advocate, arguing, among other cases, a leading mining case, an early
women’s suffrage case, and an important anti-polygamy case.10

By the late 1890s, John Zane had established himself as one of the most important
lawyers in Utah. He took a leading role in what was first the territorial and
subsequently became the State Bar Association, and published his first academic
article, a careful analysis of the language of the state constitution as finally ratified.11
But already John Zane’s Utah days were drawing to a close. He was preparing to
move back to his native Illinois—not to Springfield, however, but to Chicago.

Chicago in 1900 was Carl Sandburg’s “city with broad shoulders,” full of swagger
and promise. The Columbian Exposition of 1893 was still fresh in people’s minds,
and Chicago had already acquired for itself the nickname “the Windy City”—not for
any meteorological phenomena but rather for the outspoken boosterism of its political
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classes. John Zane had affiliated himself with what became the firm of Shope, Mathis,
Zane, and Weber,12 and, in a Chicago sort of way, he announced his arrival with the
publication of a major treatise on banking law, a book the compendious title to
which—The Law of Banks and Banking, Including Acceptance, Demand, and Notice
of Dishonor Upon Commercial Paper—was quickly abbreviated to Zane on Banks
and Banking.13

The book evidences both Zane’s enthusiasm for history and his technical mastery of
the law of banking. In his prefatory note, he expressed the wish that his book “be of
use not only to lawyers, but also to bankers.”14 The introduction reveals Zane at his
most magisterial, deftly tracing the origin of Anglo-American banking law to English
theories of bailment, trusteeship, and agency, and proposing to criticize courts that
failed to understand the historical roots of the concepts they all too clumsily deployed.
Bracton, Thomas More, and Francis Bacon, among others, felicitously adorn these
pages. Zane then proceeded to set out the substantive law of banking in 852 densely
written pages.

The treatise was unevenly received by reviewers, although this may have been more
the product of the author’s difficult personality than of a fair assessment of the book’s
strengths and weaknesses.15 In any event, the book was well received by bench and
bar. It appears in the reported arguments of counsel before the United States Supreme
Court and was frequently cited as authority for over four decades by both federal and
state courts.16

Zane would spend the remainder of his career in Chicago, engaged for the most part
in the practice of law, teaching only briefly at the Northwestern University School of
Law and the University of Chicago. The heart of Zane’s legal work was patent,
trademark, and commercial law, and, indeed, one can trace the history of
industrializing America in some of the patent and trademark cases which Zane
litigated.17 But Zane handled other types of cases as well, including actions under the
anti-trust laws, eminent-domain proceedings, and constitutional challenges to the
authority of government to regulate industry.18 Over the course of twenty-four years,
beginning in 1912, Zane argued a total of six cases before the United States Supreme
Court.19

But Zane did not neglect scholarship. He maintained the sort of life that has become
seemingly impossible in today’s age of specialization: that of advocate scholar.
Beginning with an article on mining law that appeared in the Harvard Law Review in
1902, he published important articles in leading journals for the next three decades.
He also published works on classical Rome and Roman law and Abraham Lincoln’s
constitutional theory, in addition to 7The Story of Law and his treatise on banking law.
With Carl Zollmann, he also prepared in 1923 the ninth edition of Bishop on Criminal
Law, a basic legal treatise that had been in print since the 1850s.20

In his later years, Zane threw himself passionately into the Chicago literary scene. He
had been a member of the Caxton Club since 1916, and in 1928 he was elected its
president.21 Zane’s election occurred at a particularly fateful time. The stock market
crash of 1929 devastated the membership, and Zane was called upon to keep the club
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alive. The Caxton Club’s history records that he performed this task with admirable
success. He convinced many members to rescind their resignations and devised a
variety of expedients to keep the club active despite its desperate financial state, such
as luncheon gatherings that featured outstanding public speakers on important issues
of the day. Correspondence in the club’s archives indicates the extent of Zane’s
efforts to keep the club solvent. When the club published his work on Lincoln’s
constitutional thought, Zane felt it necessary to indemnify the club against any risk of
financial loss.22

Zane remained active until the very end of his life. He continued to litigate and was
reelected president of the Caxton Club in 1937, at the age of seventy-four. His final
paper, “Oratory Is No More,” delivered before the Chicago Literary Club in April
1937, is a stirring reminiscence, drawn from classical sources such as Cicero and
Quintilian, and more recent sources such as Edmund Burke, of the qualities of good
oratory and a lament that mass democratic movements and new technologies such as
the radio have destroyed the orator and replaced him with the demagogue.23 John
Zane died unexpectedly on December 6, 1937, while visiting Pasadena, California.
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An Appreciation

To appreciate The Story of Law, it is important to bear in mind that this work is
not—and indeed cannot be—a comprehensive history, and that Zane was forced to
employ principles of selection in determining what was to be included within his
story. To say this is not to detract from the significance of Zane’s accomplishment.
The Story of Law remains uniquely valuable as a learned and highly readable account
of the shaping of Western law from the Neolithic age to the dawn of the twentieth
century.

We are fortunate in having Zane’s own statement on the principles he used in
selecting what went into the telling of The Story of Law. In a letter to John Wigmore
in January 1928, Zane stated:

I do not claim that it is a history of law in general, but it is an attempt to show the
great formative elements that determined why law is what it is among us [emphasis in
original]. To compress the matter within reasonable limits, it was necessary to
disregard all the systems of law that do not belong in this direct development. I took
the original primeval man, followed him through the great formative institutions that
make the great heads of law, then took the Aryan with his developments among the
Celts and Gauls and the Hindus, then passed to the contributions of the Semites,
Babylonian and Jewish, then showed the original Aryan, Greek, then the Roman, and
thence by the mediaeval feudal system to the English. Necessarily I left out the
Egyptian, and the Hellenistic law after Justinian, where I could have done much with
the Basilicata, but this system was too late. I also left out the Spanish, French, and
German developments, because I was sticking to the trunk of the genealogical tree
and then following the English limb. But what I kept in mind was private law as
between man and man and the legal rules and institutions through which one citizen
obtains his rights against another citizen. So when I reached the English law I did not
pay much attention to the genesis of the political institutions except as they were
purely conceived with the production, the modification, and the application of private
law. When I reached our legal development I changed to constitutional law, for the
reason that we have the unique development by which in a private lawsuit, a
machinery is furnished which makes constitutional law binding in private litigation.
This I say is the Reign of an Absolute Law. Perhaps I should have explained this for
the benefit of the ordinary reader, but I felt sure that he would catch the drift of the
book on its general lines.24

Chapter by chapter, Zane unravels the evolution of law in Western civilization. He
stresses that the historian must always bear in mind that the development of law is

necessarily related to fundamental “social facts.”25 Philosophers especially tend to
forget the relationship between law and society, with disastrous consequences.

To a degree unusual but welcome among legal historians, Zane emphasizes the

development of commerce as an integral part of the story of the law. The
contributions of Babylon, Greece, and Rome to the early history of commercial law
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are all reviewed here. Commerce is the main source of peace and progress in the
world, and lawyers who promote its steady development are performing a public
service. The English are especially praised for their integrity in dealing honestly even
with their enemies: “[We are reminded] that during our Revolutionary War certain
shares of Bank of England stock stood in the name of Washington, who was in arms
against the English government, yet all through that war the dividends upon that bank
stock were regularly paid to the commander of the army of rebellious Americans.
Washington was a rebel in arms against England but the Bank of England was a
commercial institution and here as always the honesty instituted by trade is far
superior to any other conception of honest conduct.”

It is to be regretted, however, that Zane placed little emphasis on the role religious
thought played in shaping Western legal principles and institutions. His story is for
the most part a secular one, its heroes consisting of urbane Roman lawyers and largely
secularized Englishmen and Americans. As recent scholarship has shown, however,
the canon lawyers of the twelfth through fifteenth centuries made an enormous
contribution to the history of Western law.26 Indeed, it has been convincingly argued
that a distinctively Western law was only born in 1075 in the course of a “Papal
Revolution” led by Pope Gregory VII against the domination of the Church by the
Emperor Henry IV.27 It was at that time that lawyers in attendance at the papal and
imperial courts began to rework older sources into coherent claims of legal right on
behalf of their patrons.

Similarly, Zane ignores the contributions of Protestant lawyers, whether in Lutheran
Germany or in England in the mid-seventeenth century. But the Lutherans gave to the
West a new emphasis on the Ten Commandments as a source of natural-law
reasoning as well as new methods for organizing the law, while deeply devout
Protestant lawyers such as Sir Matthew Hale (1609-76)—whom Zane dismisses in a
few lines because of his participation in witch trials—contributed to the shaping of a
new English legal philosophy that stressed continuity with the past, an adversary
system of presenting evidence, and new standards of proof drawn from the scientific
methods of Robert Boyle and other members of the Royal Society.28

It has now been seventy years since John Zane published his Story of Law.
Notwithstanding the passage of time, additional research, and newly discovered
documents, his account remains in general a highly accurate picture of the
development of the law. Of course, every specialist can think of certain matters
important to the development of a particular line of inquiry that were omitted,
underemphasized, or perhaps given too much weight. But in the light of his bold and
far-reaching commission, Zane executed his assignment admirably.
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Introduction

If “good wine needs no bush” and a good play, no prologue—and both assertions
have the high authority of Shakespeare—then a good book is also its own
justification. Hence my hesitation in writing an introduction for “The Story of Law.”
It needs none, and any attempt to interest the thoughtful reader in a work which will
grip his fascinated interest from its initial chapter runs the danger of being “wasteful
and ridiculous excess.”

The subject matter is of enthralling interest, and it seems strange that so few attempts
have hitherto been made to tell the story of law for the benefit of the general reader.
The book is opportune, for one of the gratifying signs of recent times has been the
reaction in the field of literature from the trivial and ephemeral to the serious and
permanent. A few years ago it had seemed to some of us—paradoxical as such a
conclusion was—that the age of expanding science and wider vision had resulted,
with the average man, in an unprecedented dulling of the imagination and an unusual
preference for the trivial and unimportant. I devoted the last four chapters of my book
on the Constitution of the United States to the thesis that the evil of our generation
was the loss of any true sense of the values of human life, and until recent years I had
little occasion to modify this pessimistic conclusion. A few years ago it would have
seemed improbable that books like Wells’ “Outline of History” or Durant’s “Story of
Philosophy” could ever be among the season’s best sellers. On the contrary, the book
of which one could safely make such a prophecy would be the latest literary garbage.
The age of the “moving picture” brain apparently asked nothing to satisfy its mental
hunger than mental impressions as effervescent as a passing picture upon the cinema
screen.

Then came a remarkable reaction, and the books that were among the best sellers
were those which not only dealt with serious and difficult subjects, but attempted to
cover the whole field of human development. How else can one explain the
extraordinary success of Durant’s “Story of Philosophy,” which restates the mystical,
and at times incomprehensible, speculations of great philosophers of all times?

If a book on philosophy can thus prove a best seller, how much more should a book
on the history of the law, for the law is the concrete realization of philosophy. It is the
synthesis of all the speculations of the ages as to the rules of human conduct, imposed
in order to protect, not merely society as an organism, but the individual, from evil.

Moreover, the law is the microcosmic history of humanity. This book discloses the
long wearisome climb of man through the ages to the heights which he now occupies,
and from which he is ceaselessly pressing forward to even loftier summits of human
achievement. The law concerns every human being. It is always with us, and directs
the path of our destiny from the cradle to the grave. Even after we have joined the
great majority, it is the law that determines what disposition shall be made of the
property of one who no longer lives to protect his rights, and who, being dead, can
have no rights.
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Moreover, the law is identified with the whole history of human progress, and
especially the progress of political society, as successive generations of man have
walked with bleeding feet their via dolorosa from slavery to freedom. The dramatic
episodes of history are generally connected with the law, and to every citizen who
loves his country the events which have the greatest appeal are within the scope of
this book. Our American epic struggle for independence was to vindicate an unwritten
law as to the right of taxation, and no episode in our history is of greater dramatic
interest and more creditable to the American people than the ability of the Fathers in a
time of anarchy to meet in high convention, and, after discussing the fundamentals of
human society for over four months, to draft a comprehensive charter of Government.

If this book is fortunate in its subject matter, it is doubly fortunate in its author, and
here the writer of this introduction may justifiably indulge in a feeling of satisfaction.
The publisher did me the compliment to ask me to suggest some American lawyer to
write this book. I had some familiarity with the outstanding men of the American Bar.
As Solicitor General of the United States for four years, I had occasion to meet
distinguished living members of the American Bar from all sections of the country.
To be asked to suggest the name of one of them was a task at once delicate and
difficult. The difficulty lay in the curious fact that few lawyers are philosophers, and
still fewer philosophers are lawyers. The reason is obvious. Philosophy deals with the
abstract and law with the concrete, and while every lawyer ought to understand the
philosophical basis of the law, he generally finds both his time and energies fully
employed in determining what the law is, and he thus has little time for its
philosophical justification. “Sic ita Lex” is the spirit in which he pursues his daily
tasks, for he has little time or disposition to ask whether the law is a good one or a bad
one. It is enough that it is the law, which the Courts will presumably enforce, and he
must reckon with reality and not the abstract.

On the other hand, the philosopher, living in the rarefied atmosphere of abstract
speculation, has little opportunity to study the practical problems of human laws in
concrete application. It is for this reason, I suppose, that the most learned theorizers
on the subject of the law, the learned professors in our law schools, neither have, nor
have had, much practical experience in the administration of the law, and, on the other
hand, the successful practitioner, who is confined to realities, has too often scant
knowledge of the history of the law and its purely philosophical justification, and his
attitude to it is a narrowly pragmatic one.

My task, therefore, was to suggest someone who was both a practical lawyer and a
true philosopher, and if there be many such at the American Bar, the writer has yet to
know them.

Even more was required, if this important book was to be worthy of its exalted
subject. It required a lawyer who not only had a great gift of lucid expression, but that
fine imagination which enables the deep thinker to convey his ideas to minds of a
different caliber. Doubtless there were some philosophers at the Bar who could have
written very learnedly on the subject, but whose treatment would have been obscure
to the ordinary mind and of the dry-as-dust school of history. Others might have had
the requisite clarity in expression, and yet they would lack that fine gift of
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imagination which makes the true teacher and enables him by charm of direction and
telling analogy to hold the attention of readers to a subject which would not ordinarily
attract their interest or enlist their sympathies.

The writer of this introduction happily recalled the reading of some legal essays of
such unusual learning and clarity of diction that they had lingered in his memory.
They were contributed to the Law Journals by a distinguished member of the Chicago
Bar, who is the author of this book. I know of no one who so finely united the
qualities to which I have referred, and I am sure that the readers of this book will
confirm my estimate of its distinguished author’s rare qualifications for a very
difficult task. I believe I have done the thoughtful readers of this generation a real
service in suggesting to the publisher that John M. Zane be invited to expound the
history of law to the average man, and I am heartily glad that he consented to do so.
Some great jurist once said that every lawyer owes a duty to his profession to write a
book, and if so, Mr. Zane has now richly paid his debt, not only to his profession but
to the reading public.

He has done so with surprising skill, and I know of no lawyer who could have done it
better. Sympathy, imagination, varied knowledge, diction as crystalline clear as a
mountain stream, and philosophical insight—all these great qualities are disclosed in
these pages. The book is a real contribution to the literature of the day, and it will
make its readers, whether lawyers or laymen, better citizens.
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Chapter 1

The Physical Basis Of Law

Almost everyone of ordinary information understands very well what is meant by the
word “law,” but even the most learned jurists, when called upon to give an accurate
definition of the term, find themselves at a loss. No jurist has yet achieved a definition
of law that does not require the use of the idea of law, either implied or expressed, as
a part of the definition. All will agree that the word in its meaning implies a set both
of general principles and of particular rules. Upon law what we call rights are
founded, and by it wrongs are forbidden; but if we ask the meaning of the terms
“rights” and “wrongs” we simply move around a circle by saying that rights are what
are legally recognized as rights and wrongs are what the law defines as wrongs. Thus
we get back to the place whence we started.

A celebrated judge in this country has defined law as “a statement of the
circumstances in which the public force will be brought to bear through the courts,”
but this definition makes an immaterial matter the substance of the definition and
ignores altogether the idea that a law is a rule.1 Law would exist without public force
applied, for long before there were courts there was a great body of law that a man
was bound not to violate and that was generally obeyed. The fact is that no one can go
any further than to say that law is a part, and only a part, of the now large body of
rules that govern men in their relations and conduct toward one another in the social
organization to which they belong. Even here we must understand that we include
rules which govern men in their relations to the social organization under which they
live and that among civilized men law is considered to govern the relations of social
organizations toward one another. For this latter kind of law we have the term
“international law,” and its enforcement is not made by any court. Rules of law at
different times in the past have covered many more human relations than at other
times. Generally speaking, the progress and development of law have been in
differentiating rules of living that were of sufficient importance to the social
organization to be regarded as law, from other rules, once as potent, that have
gradually passed into mere social customs.

It is necessary at the outset to lay stress upon the dominating fact of men having
always lived in social organizations. It is possibly conceivable that men might have
lived as solitary animals, but if they had done so there would have been no laws. The
existence of laws presupposes human beings living in a social complex. The science
of law, if there is such a science, is but one of the several sciences that are concerned
with men living in a social state. Sociology, ethics, politics, political economy, as well
as history, biology and psychology, all have a common ground, for they are all social
sciences or have social science aspects. They are all more or less related to each other,
and all are necessary to a proper understanding of each science. This truth was
happily expressed in the oration of the greatest of Roman advocates for the poet
Archias—an oration which, as a whole, reached the highest ground ever attained by a
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lawyer in a forensic speech. There Cicero said that “all the sciences which pertain to
human conduct have a sort of common bond and are related to one another by a kind
of kinship in blood.”

This fact of living in a social state is the fundamental fact for the history of law. The
development of law has been merely one phase of the social development. This legal
development has been a wholly natural social process and result, which man could no
more have escaped than he could have avoided the compelling force of his physical
frame. This truth as to human life having been always a social existence is the basis of
Aristotle’s famous deduction, “Man is a social animal.”

So far as the sciences concerned with humanity give us light, men have always lived
in society. This means not in the family, but in some social aggregate larger than the
mere family of a male and female or females and children. The ordinary idea of
human development has been that the family was the original unit, but, as will appear,
the evidence to the contrary is so conclusive that it may be considered as settled that a
family life was not developed by men until ages after their advent as animals truly and
distinctly human beings, though of a low type of mental development as compared
with civilized men. Human animals came out of some lower type of animal with the
ways of living of creatures who lived in a herd. Man might have had some other kind
of mind than he has, had he not been a social animal, but we must accept another
fundamental proposition that man’s mind is a social intelligence, and its processes are
dictated by the fact that it has been made by the living in a social state and in no other
condition. Law is, of course, the result of this socially formed mentality in adapting
the race to its physical surroundings, and in striving to overcome those surroundings.

The time has long gone by when one should apologize for running counter to human
conceptions that are founded upon human ignorance, inherited prejudice, or crass
stupidity. If the purpose were to write a work upon geography, it would not be
necessary to begin with an extended demonstration of the sphericity of the earth,
although a few centuries ago a man could, with entire legality, have been burned at
the stake for asserting such a proposition. Similarly in a work designed to explain the
legal aspect of man’s life, it must be assumed that human beings in their mental
nature, and the laws as products of that nature, are the result of ages of evolutionary
development, in spite of the fact that many honest and sincere people believe such
teaching to be criminal and despite the fact, also, that in some parts of the United
States such teaching has been made in fact a crime. Curiously enough, St. Isidore,
who died a.d. 636, lays it down as undoubted truth that “at first men were naked and
unarmed and helpless against wild beasts, without any protection against cold,
without any way to preserve heat”; and Alcuin (a.d. 735-804), a great churchman,
knew enough to say that “there was a time when men wandered like beasts here and
there over the earth, without any power of reason whatever.”

The story of the law must begin, then, with men as they first were in mind and body
countless ages ago. Those original attributes of mind and body, inherited from age to
age, practically rule men to-day, though generally in a subconscious or instinctive
way. Through those many ages the physical frame of man has remained what it was in
the beginning, but his mental development is entitled to be considered the most
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extraordinary phenomenon of organic life. A celebrated apothegm, originally stated in
Latin, says that “in the world there is nothing great but man, and in man there is
nothing great but mind.” Yet it required many ages to create in man that greatness of
intellect, and the expansion of the human intellect is still continuing.

The physical rules that govern our bodily frame are the same to-day that they were in
the beginning of mankind, for that physical frame has suffered no change. The laws of
generation, birth, nutrition, growth, decay, and death have the inevitability of natural
law. Such physical laws are like all other rules which we call natural laws. They are
fixed and unalterable by human effort. Violation of those physical laws produces
physical results. But human laws have none of the inevitability of natural laws. They
may be violated without any physical effect on the violator, for they attempt to make
or are a standard of conduct of human beings toward one another. The scientific name
given to the knowledge and the doctrine of human laws is “the science of
jurisprudence.” Law in this sense is commonly supposed to be the result of human
reasoning and of conscious purpose. Yet there was a time, before man had developed
the mental faculties necessary to produce consciously purposeful laws, when the rules
that regulated human conduct in the social state had all the sureness and inevitability
of natural law, for the laws existed merely as customary animal reactions to
surrounding conditions.

If, to obtain a better perspective in looking at this matter, we should go back to a time
preceding the existence of human beings on the earth, we should find ourselves
toward the close of the vast geological age that is called the Tertiary. Nature had then
completed her highest and most successful experiment, prior to the advent of human
kind, in creating miniature animals suited to live upon this earth in a closely knit
social community. In such social communities we shall find the analogies that are
most suitable to describe men, who began as mere animals and have lived always in
social communities of some kind, and have thus produced those rules of social
conduct which we call “the laws.”

There is an additional reason for beginning the history of the law with man’s advent
on the earth. Lawyers have never written legal history in a large way. The
philosophical histories of the law have been the work of philosophers and
metaphysicians, who have succeeded in rendering legal science unintelligible to
lawyers and laymen alike. If we begin with man’s beginning, we at once get rid of the
wildness of metaphysics and the dreaming of philosophy, for that shadowy learning is
purely a human mental construction. The world was the same practically that it is to-
day just prior to man’s coming. That coming added merely another kind of animal
who knew neither philosophy nor metaphysics, but who had certain laws.

In the latter part of the Tertiary Age, just prior to man’s coming, certain animals had
already brought social existence to such a perfection that from a time over a million
years ago until the present those animals have not been changed in their habits of life.
They had then become, and they still remain, most successfully adapted to conditions.
To these animals the Wise Man in Proverbs tells us to go for wisdom: “Go to the ant,
thou sluggard, consider her ways and be wise.” This is, of course, a commendation of
the feverish and unremitting industry of the ant, that is to say, of the female ant. The
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less said about the male ant’s industry, the better. But ants are more than a model for
reclaiming the sluggard: Lessons of wisdom in the sphere of law, little dreamed of by
the Wise Man, may also be obtained by going to these lowly insects.

It is not paradoxical even to speak of the jurisprudence of ants. They are, indeed, as
the great Dramatist says:

Creatures that by a rule in nature teach
The act of order to a peopled kingdom.

They have a polity of their own through which their communes exist and prosper
under a set of laws which provide for the perpetuation of the society, the care and
rearing of the young, and the provision of food by artificial means for the support of
the community—a set of laws so successful in operation that ants are by far the most
numerous of all the animal inhabitants of the globe and are spread almost as widely as
men in climates the most diverse. While not domesticated as are their cousins, the
bees, they have been a source of perennial interest. The vast amount of writing upon
them, recording in many volumes the results of observation and experiment, enables
one to speak with certainty regarding these small creatures. The humor of Mark
Twain upon the stupidity of ants cannot be considered valuable in a serious
discussion.

I need not comment upon the well-known facts that ants are insects allied to the other
Hymenoptera like the bees and wasps; that but one of the community, the queen,
produces any progeny; that the community is divided into defined castes of wingless
and aborted females, who are the workers, and winged males, who are an idle and
worthless class, except as to the one which fertilizes the queen, whereupon the useless
herd of drones is killed, submitting to this fate with resignation. The ants select places
for building the communal dwelling with great care and judgment in reference to
drainage and the nature of the soil. Rooms are provided in the general pueblo, so to
speak, for use as nurseries in the rearing of the young as well as for the storage and
preservation of food. Two of the notable advances of the human race toward
civilization were the domestication of animals and the cultivation of plants, yet the
leaf-cutting ants, in rooms provided by them in the communal dwelling, fertilize their
darkened fields and cultivate minute plants that furnish a store of food. Likewise the
honey ants, who live mainly upon the sweet juices of trees and plants, have their
droves of aphides, which live upon and secrete for their ant-owners the sweet saps of
trees. These droves are herded and regularly milked by the worker ants. They are in
every sense the domesticated animals of the ants.

Then, too, these astonishing ants have learned the lesson of communal sanitation.
Personal cleanliness and cleanliness of the dwelling are rigidly enforced among them.
They are indefatigible in removing all sorts of litter and refuse of food from their
homes. They even harbor beetles, it is said, in their nests, who are kept for the purpose
of removing the communal garbage. The homes are regularly closed and sealed each
day, and as regularly opened, and sentries are posted for guarding the gates.
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Human maintenance of roads is a comparatively late development of civilization. The
ants, however, have their made roads stretching from their homes in all directions,
which seem to be laid out with care and which they follow in their food or predatory
excursions. When, in making a road, they come to a rill of water, they tunnel it in true
engineering fashion and maintain the tunnel. The building of a cylindrical arch is a
great invention of our race, but the ants were doing it before the lowest type of
humanity appeared on this planet. The leaf-cutting ants are ingenious enough to sew
leaves together to suit their purposes.

The ants have their predatory instinct against strangers, just as our human race had
and still has it. A column of driver ants on the march, devouring every creature they
meet, is probably the fiercest carnivorous horde on this globe. A settled tribe of ants
has its scouts who, like the scouts who spied out the Promised Land, go forth to look
over the land and, when they find a commune of another tribe such as they desire to
attack, rush back to the main body of the tribe and make some report; then the army,
in a scene of frantic excitement, imitated in our cities when troops go forth to war,
begins to form. The whole tribe, except the drones, rushes forth from its dwelling and
takes up its march; it arrives at the place of attack, and a sudden savage onslaught is
made. The tribe that is attacked fights gallantly for its homes and firesides. The
assaulting army of female workers, like the standing army of women of Dahomey or
the Amazon bands of Penthesilea on “the windy plain of Troy,” fights as gallantly; at
last all the warriors of the one tribe are killed, and the young and immature captives
are carried away to be nurtured and brought up to increase the slave hordes of the
conquerors. This is very like the Athenian conquest of the island of Melos, as related
by Thucydides. It is very like the command to the Jews in Deuteronomy: “When the
Lord thy God hath delivered it (a city) into thine hands, thou shalt smite every male
thereof with the edge of the sword. But the women, and the little ones and the
cattle...shalt thou take unto thyself.” And such is the primitive law of war everywhere
among men.

The maintenance of slaves is probably the most curious anticipation of the ants. The
slave ants are obedient and hard-working; they seem to be satistied with their
condition and are devoted to their masters. Certain tribes of ants are perfectly
helpless, and depend for their lives upon their slaves. The ants, of course, instinctively
are seeking more workers, and the origin of slavery among men is precisely the same.
Ants have no weapons, but some of them develop better natural means of attack, for
among ants which have the soldier caste, who have larger heads and more powerful
jaws, there is shown an improved type of “shock troops” who seem to be irresistible.

As a patriot devoted to her tribe and homeland, the ant is a wonderful creature. She
knows no fear; she fights with devoted courage; she is eager for battle; she hurls
herself upon the foe; she never retreats; either she dies on the field or she never leaves
the field until the battle is won. The ant knows no good for herself as separated from
the good of the community. If service be the test, she is entitled to the highest praise.
She 1s an indefatigable worker and carries, for her, immense burdens. Her strength in
proportion to her size is prodigious. If the burden is too heavy for one, two or more
unite in the work. Her readiness to sacrifice herself for the public welfare is amazing.

PLL v6.0 (generated September, 2011) 20 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

With the altruistic civic service of the honey ants nothing in human life can compare.
Certain of these workers act as reservoirs for food. They load themselves with sweet
juices until their abdomens are for their size enormously distended; then they
laboriously make their way to the home, and are helped by other ants up the wall of
the room to the ceiling, and there they cling day in and day out until their store of
honey is required by the society. Codperation for the public good is the absolute law
of ant life, and this law is scrupulously obeyed. But at the same time this intensity of
communal life and feeling results among ants, as it often has resulted among men, in a
bitter hostility toward all stranger ants. We have seen how remorseless they are in
sacking the home of another community and in reducing its dwellers to slavery. Many
an experiment has shown that stranger ants introduced into an ant community are at
once set upon and killed.

It is a commonplace of observation of ants that the peculiarity of this organized
community is that there is no apparent organization. Each individual seems to act on
his own initiative, without directions or orders. There are no superiors or inferiors.
The ideal of absolute equality reigns. There is no overlord, no standing army, no
officers, no privates. There is a most effective government, but there are no
governors. The varied and complicated facts of government in a great ant-city, its
home-making, home-guarding, home-nurturing, its building of roads, storerooms,
nurseries, and vast structures that, proportionately to the size of ants, are equal to
great centers of human population, the gathering and distribution of supplies, the
cultivation and storing of crops, the keeping of herds, waging of war, and utilizing of
captives, are carried out with perfect regularity. The laws are self-enforced, are
apparently never violated, and this work goes on with the regularity and precision of
an automatic machine, “without guide, overseer or ruler.” Ants have lived under their
laws so long that they have become perfectly fitted to them, and even the time for
closing the gates requires no warning sound of a curfew. Is it not plain that ants can
live and work without direction or guide because, acting by instinct, they all act
precisely alike?

It cannot be denied that this experiment of Nature is, to the extent that it has gone or
can go, perfectly successful. The ants have certainly a considerable degree of what we
usually call intelligence. And this is so with many other animals. A herd of musk-
oxen in the frozen north, when it hears the hungry cry of a band of wolves, throws
itself into battle array. The bulls face outward in a circle, standing shoulder to
shoulder and presenting a ring of menacing horns to the foe. The cows and calves are
all protected inside the barrier of menacing horns. It seems difficult to distinguish this
conduct of musk-oxen from that of a wagon train of emigrants, let us say in 1850,
crossing the western plains in the United States. When an Indian attack was
impending, the wagons were arranged in a circle with the human beings, the horses
and cattle inside the circle. These two performances differ little in intelligence. The
musk-oxen are certainly acting with just as much intelligent codperation as the human
beings. The performances of the domesticated dog or the horse betray often the
highest intelligence. The amazing communal life and engineering skill and
discrimination of the beavers are reserved for later illustration. Similarly, the ant,
when it decides to tunnel a stream or to select its home, acts with much intelligent
judgment.
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It is apparent that the laws of social organization of the ant are suited only to a natural
condition where the young are produced by the one ant queen. The workers are all
infertile, aborted females. The drones are killed at once after the queen has taken her
nuptial flight. No possible dissensions in the community can arise like those of the
bulls or stags or stallions fighting over the cows or does or mares. Nor can any
question arise over property, for all the property connected with the community
belongs to the whole community. This was the condition among primordial men.
Every worker among the ants toils with all her might in obtaining the property, and all
have equal access to it. Each ant acts as if its act could become a general rule of
action, and this we shall see is true of all human primeval law. The natural condition
of absolute equality results from each ant having full liberty to act like every other
ant. The intense devotion to the community, the total ignoring of the individual, the
innate passion for acquiring property for the community, are fundamental instincts
that must be developed by any social animal that requires the storing of food in order
that the community may survive.

Every ant community acts on the seeming principle, so popular among Socialists or
incompetents, that the society owes a living to each of its members. No trouble, even,
can arise over the young, for they belong to the whole community and are the
cherished possession of the whole tribe. They have no parents, they are all orphans,
and are brought up with the greatest care by the joint efforts of all the workers.
Finally, the fact that these ants have continued in their habits of life without change
through a million years indicates that the laws of social life that govern the ants have
produced animals absolutely responsive and obedient to those laws. In other words,
every ant is law-abiding. What, then, can be simpler to the reformer, than to turn
humankind into ant-aping social communities and to make all men law-abiding?

Is it at all strange that the ideal commonwealths, which have been devised, borrow
leaves from the book of the ants? All communal socialism is based upon the
jurisprudence of the ants in an attempt to apply that polity to human beings. It is
assumed that, like the life of the ants, all there is to human life is the problem of
enough to eat and a roof to cover our heads. This is true of savage men. This is the
Marxian assumption applied to civilized men. Almost every new religion begins with
this fascinating dream of goods in common, no contentions, no degrees among men,
all naturally working for the common end. The Socialists seem to look without
disfavor even on predatory war, for this is the lesson of their exemplars, the ants.
They find no place for the monogamous family life, for that is no part of the polity of
the ants. Every ant society supports each individual ant. That is the theory of
Socialism. The problem of socialistic communism is a very simple one on paper. Let
each human being become as purely responsive to conditions as the ant, let him attain
the perfect self-discipline and self-control, the self-abnegation and self-surrender of
the ant, the devotion to the good of the community which is the controlling spring of
emmet life—let each human being cease to be individual, and Socialism and
Communism are very easy to attain. This means, of course, as we shall see, that the
fundamental nature of the human mind as the ages have produced it, must be
abolished. No one but an imbecile can hope for such a transformation or expect it.
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If every act of the ant were not what, for want of a better word, we call instinctive, the
mental constitution of the ant would have been certain to change in the course of a
million of years. We content ourselves with saying that it is the nature of ants to act as
they do. The laws of ant social life are inexorable and incapable of being changed
unless they be changed by some new natural condition acting upon the ant. What we
mean by this is probably the great generalization of Pascal, who was thinking of
human beings: “What is nature? Perhaps a first custom, just as custom is a second
nature.”

The lesson we can learn from consulting the ants is that habits of acting or customary
modes of acting of even intelligent animals become so fixed that it is impossible that
they should be altered by mere animals, and so far as man as an animal has come out
of his remote past, he has come stamped with this instinctive tendency to continue in
customary habits of acting. But so far as he has become capable of altering his
customary ways of acting, he has ceased to be a mere animal and has taken on, if you
please, a Godlike attribute. But we may be certain that he will not alter his methods of
life except to the extent that he is compelled to go. He will cling to as much of his
ancestral robe of habit as he can retain.

Next, we may say that every social community of animals, by the very fact of its
individuals living together, develops in each individual by nature or by habit or by
customary mode of acting, an intense tendency in each individual to preserve that
social community as an organization. In order to preserve the community there must
be a store of food for the winter, requiring most intense labor. Hence come the ants’
tribal property, the common home, the unified labor, and the practice of slavery. We
shall find in primitive men these same instincts, the same tribal feeling, the utter lack
of any conception of the individual. The individual counts for nothing in the
preservation of the community. This is just as true as that in the animal, whether with
or without a social organization, there existed the animal tendency to propagate its
species, impressed upon every normal animal as a natural and ruling passion. These
two tendencies, to propagate and to continue the herd, continued to exist in men from
their stage of mere animality, and the two together make up what may be called the
basis of human community life as it came from the hand of Nature.

Now at this point in the beginning of this history it is necessary to emphasize a fact as
to ants and to make a distinction between their development and that of men. In the
case of the ants, their mentality and their rules of life have become precisely
equilibrated to their physical surroundings. Just as surely as the moon, the other
planets, and the earth are held in their orbits by the balance that has been reached in
the natural forces that govern their movements, so the ants, by the condition of
equilibrium which they have reached with reference to their natural surroundings, are
rendered incapable of escape from, or of changing, their rules of existence and of
conduct toward one another. But with man it has not been so, for man’s mentality in
the long ages has suffered a great development.

Man began as an animal, responding merely to his surroundings, and the fact that he

so began has led the Behaviorists to assert that such he has always remained. Their
favorite thesis is that the individual man to-day is just what society has made him.
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This is true in a measure, but since man became civilized, the exact converse is shown
to be true by the history of the law. Society now is what the individual man is making
it. Somewhere in its development, by gradual and imperceptible degrees, the animal
man passed from the stage of a brute wholly obedient to its circumstances and
surroundings, to that of a being who, by his own purposeful mentality, could so alter
the impact of his surroundings upon himself, that he could rise above the external
world of the senses into the realm of the inner life of the spirit and could make it true
that human society will become what the individual shall make it. To quote George
Sand, the ideal life will become man’s normal life as he shall one day know it. If it be
said that this change of mentality is a mystery, the answer is that the change in
mentality can be traced, that it is not nearly so great a mystery as the initial change
from inorganic matter to organic life, that beginning of life in which all are compelled
to believe. Human society has been altered and will continue to be altered and to be
made still better as men continue to rise higher in the realm of that inner life of the
spirit. The world of thought, the world of dream, and all the past and the future will
become the possession of more and more men.

We can anticipate that man will never become like the ant, perfectly law-abiding and
perfectly fixed in his obedience to the rules of his social life, for should that day come
man would be incapable of improving his rules of life and incapable of progress. Yet
this does not mean that progress lies in violating the law, but rather in the capacity to
alter the law. It will always be true that the highest type of man will be the one who
recognizes his duty to obey the laws, as witness Socrates who without compulsion or
necessity, even probably against the desire of those who had condemned him, went
confidently to his death rather than disobey the law.

Pope in his well-known lines asks a question and answers it:

Why has not man a microscopic eye?
For this plain reason, man is not a fly.

And if we ask why man has not developed a set of laws that all men instinctively
obey, without question and without faltering, the answer is the plain reason that man
has left that stage behind him. He has all of the intelligence of the ant but he has one
infinitely higher attribute, that puts upon him certain evils, but at the same time opens
to him an endless heritage of progress.

Every act of the ant is purely instinctive. She acts as she does because she cannot act
otherwise. She has no choice. Human beings also have instincts. The great mass of
our daily acts is purely instinctive, the experimental psychologists now tell us. Some
of those instincts have improved and grown better with the improvement of the race.
Our emotions of fear or bravery, of pity or harshness, of sympathy or ill will, of envy
or generosity, of love or hatred, are not reasoned conclusions. When we are moved to
tears or laughter, when our hearts glow and our eyes shine at hearing or reading of
noble and heroic deeds, when we feel keenly the suffering of man or beast, when our
minds are touched to generous compassion, we feel and act by instinct. Love for our
parents or family, love of the home in which our eyes opened to the light, faithful
affection for the streets over which our childish feet were led, and love for our country
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whose flag floating in the air is an inspiration and an undying hope, no less come to us
by our instincts.

At the same time our self-assertion, our greed, envy, and covetousness, our feelings of
self-interest and selfishness, our lowest attributes of sensuality or lust, all the
influences of the body on the mind, are no less instinctive. Men mainly differ in the
extent to which the intellect commands these instincts that have been inherited from
the savage. Had men remained the creatures of merely instinctive intelligence they
could doubtless have peopled the earth; they could have developed communities of a
high order living under an absolute law reigning over individuals who would never
violate the law. They would have developed a stability of institutions and thereby
have become incapable of progress. But man has developed a higher type of mind
capable of infinite expansion and of overcoming natural surroundings, and has
thereby become able by his own purposeful exertions to keep constantly mounting to
higher realms of existence.

While the communists have made an impossible application of the lesson of the ants,
it seems possible that some philosopher, calling himself a jurist, as philosophers have
the hardihood to do, thinking on the problems of social life as developing rules of law
to govern the conduct of individuals toward one another, might have hit upon the
inference that men must once have lived in a condition when they, too, would be as
helpless in the grasp of their rules of social life as are the ants. If men had remained
without any reasoning power whatever, they would have been helpless to change. The
philosopher Hobbes, who claimed to be a jurist, once cast his eye upon these natural
communities of ants, at a day before the evolutionary conception was at all
understood. But Hobbes was definitely committed to the dogma that human law is a
rule imposed by a superior ruler upon an inferior subject, and that not nature but
authority creates law. This dogma long made jurisprudence a nightmare. Hobbes at
once dismissed the ants as being wholly useless for a jurist’s investigation. No doubt
he saw that the polity of the ants entirely refuted his theory of law, and it was too
much to ask of a philosopher that he should abandon his theory out of a regard for
facts. The fact, however, remains that a large part of the law has always been dictated
by natural causes and much of our jurisprudence is and must remain, however we
disguise it, as inevitable as the jurisprudence of the ants.

How much more inspiring it is to believe, as the story of the law proves, that the
creature man has achieved his own destiny! Grant that he is obedient to natural laws
so far as he must be, yet as a docile echo of those laws, by the force of reasoning
power alone, he has steadily rounded and continues to round the vast orb of his fate.
No one can look at the story of the law and not be a firm believer in the future of the
race. The informed lawyers, in spite of their often gloomy views, must be the true
optimists. Legal history teaches that the science of jurisprudence, without which
progress would have been impossible, is not the work of the few but of the many, not
the work of lawgivers or of great men, but the steadily and silently built structure of
voiceless millions, “who bravely led unrecorded lives and dwell in unvisited tombs.”

It is a sound corrective to our thinking to remember, in the words of a great scientist,
that “what we are is in part only of our own making; the greater part of ourselves has
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come down to us from the past. What we know and what we think is not a new
fountain gushing fresh from the barren rock of the unknown at the stroke of the rod of
our own intellect; it is a stream which flows by us and through us, fed by the far-off
rivulets of long ago. As what we think and say to-day will mingle with and shape the
thoughts of men in the years to come, so in the opinions and views which we are
proud to hold to-day we may, by looking back, trace the influence of the thoughts of
those who have gone before.” It is in the history of the law, far more than in any other
social science, that we catch from its very beginning the great corporate life of
humanity which has made us what we are.
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Chapter 2

Law Among Primordial Men

After the earth passed from the Tertiary Age into what has been called by some the
Quaternary Age and by others the Pleistocene, there came upon the earth this new
type of animal, homo primigenius, which was to have such a marvelous career. There
were certain things about these new animals that gave promise. Their ancestors had
passed their lives in the trees, a habitat retained by certain men in New Guinea to-day
who are enough advanced to use the bow and arrow, but such life for men of the
present is a reversion. The first human beings had definitely abandoned the trees and
had come down to the earth. The hands of their hind members had been converted
into feet, and this firm footing with the sigmoid flexure of the backbone enabled them
to stand upright. It took, of course, ages to develop these physical changes, but at last
there was a creature that (a happy omen) stood upright and could not only look the
world in the face, but could turn his eyes upward to the stars.

In the gradual change into men, the possession of hands and a life in the trees had
given to those prior creatures and to their descendants an unexampled development of
brain resulting from the rapid correlation of eye and hand and intense muscular
activity. Many eloquent pages have been written upon what the human hand has done
for man and of its marvelous creations, but it is enough here to note this effect upon
the brain. In tracing the legal story of these primeval men it is necessary to keep
clearly in mind the general facts and not to become involved in a mass of irrelevant
details.

A certain mentality, sufficient knowledge to obtain food, sufficient social instinct to
keep them together in the group, sufficient animal cunning to avoid dangerous beasts,
these primeval men, of course, possessed; but higher attributes they had none. Naked,
without fire or shelter, without defensive weapons, condemned to live through long
ages before they could acquire even the simplest artificial aids to life, these poor,
naked, helpless wretches, amidst the laughter of the gods, as the ancients said, entered
upon their career of the conquest of the world. All they had were their simple
inherited animal instincts and their large brain structure. To speak of laws in
connection with such beings is startling, but they had them—fixed, ineradicable
customs that were written on their minds and which through our subconscious
mentality often rule us to-day. But first it is necessary to get rid of an idea that has
been of as much trouble to a true science of psychology as it has been to a true science
of jurisprudence.

The poet Tennyson, thinking that he was stating the evolutionary conception of man’s
development, has the line: “The Lord let the house of a brute to the soul of a man.”
Nothing could be more characteristic of the old type of thought. Man, they say, was
created with a soul, by which is meant the mentality that men have to-day. It may
seem folly in this connection to quote Genesis, but if man as created in Adam “knew
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not good and evil,” he was a complete brute. No one is prepared to admit that brutes
have what these people call souls, and if the human frame once housed a brute, that
brute could not have had the soul of a man. There has been no change in the housing,
but the mentality that animated it is a mentality that has changed from that of a brute
to the reasoning mind of a man. Since the human mind is a unity and since that mind
was once the mind of a brute, and is to-day burdened with many brute inheritances,
there must have been, on this theory, a time when the original brute’s mind changed
into a reasoning soul. So far as man’s evolution is important in law, the mental
development of the original brute is all that is of importance. The history of law can
deal only with facts, mental or physical, and is not troubled by any inquiry as to
exactly when the brute’s mentality became what the poet calls a soul, for “soul” is a
word of generalized indefiniteness.

But the science of law is concerned, as the sequel will show, with the time when the
brute’s wholly subconscious kind of mentality passed into a conscious mind. The
change from primeval man to homo sapiens was a mental change. From that
standpoint it is emphatically true that in the case of primordial men, “the house of a
brute was let to the mind of a brute.” This creature on coming into the world was so
far from “trailing clouds of glory,” as Wordsworth says, that he trailed with him brute
instincts so imbedded in his mental nature that not yet and probably not for many ages
will his descendant rid himself of that brutish mental inheritance that still debases and
binds him down. All the so-called philosophies of law and practically all the theories
of the development of the law of human personality and of property are befogged by
this absurd assumption that men’s laws have always been directed by men capable of
reasoning. These people are always reasoning backward in a fuliginous
misconception. Hence comes the futility of the so-called schools of legal philosophy.
On the contrary, the laws as to personality and property had their beginnings among
men who were ruled by instincts and even to-day man’s instinctive subconscious
mind brings to naught the hoped-for results of flawless and elaborated reasonings
upon the law.

Considering this primeval man as he was, we must picture him as looking out upon a
world of physical surroundings much what they are to-day. Earth, air and sky,
sunshine and rain, hill and valley, all the works of Nature he saw. But to this brute,
naked, without any storing of a food supply and without a fire, existence in any
climate but a tropical one was impossible. One winter would have destroyed the race.
The mere fact of the condition of the newborn child makes it plain that man originated
and lived for uncounted ages in a tropical clime. It is also a necessary inference that
these men were dark in color. It happened that in that Pleistocene time a tropical
climate existed over Europe, Asia, and Africa almost to the North Pole. Such is the
settled geological and zo6logical fact. Snow and ice were unknown to primordial
man. This original seat of man may have been in Africa, Asia, or Europe. Europe was
joined to Africa by a land barrier through Sicily. The British Isles joined the mainland
of Europe and there is no impossibility in either place of origin. Not only were these
men black in color and hairy beasts, but they had the faces of the anthropoids. They
had sufficient knowledge to keep themselves alive, and hence they have survived.
They lived a community life, that is to say, they lived the life of the herd, a condition
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inherited from some former existence; they had reached the human stage with the
ingrained instincts of social animals.

The two basic instincts of course they had, first the instinct of all animals to propagate
by the union of male and female, and the instinct to preserve the young. They had the
instinct of all social animals to preserve the social organization, and this was an added
tendency to preserving the young and protecting the females. Expressed in a more
general way, it is true that all social animals have the instinct of common action for
the common good of the particular aggregation of which they are a part. Practically
we may say that all the laws or rules of acting that existed among them were ways of
acting as mere animals to propagate their kind, to cling together as a community, and
to preserve the young. Ages ago the Roman jurist Ulpian laid it down that the basis of
natural law for human beings was the union of the male and female, the procreation of
children, and the protection and bringing up of the children. The acquisitive instinct in
these men was wanting, since they had no need for storing food. Being the creatures
of instinct, they all acted alike, and, having no self-consciousness, knew not why they
acted alike. The modes of conduct had all the inevitability of the customs of the ants,
and like the ants they had no need for a guide or overseer or ruler. Kings, chiefs,
headmen were unthinkable.

Like all other animals, they had not the slightest idea of how the offspring of the
females were generated. Hence it is easy to see that there was no family organization,
no distinctly marked off family group. Nor is it likely that there was any possession
by males of particular females, nor was there any such idea as that of fatherhood.
Promiscuity was necessarily the rule. When the evidence is examined carefully it
points to promiscuity, but a promiscuity of the animal, which pairs for the breeding
season, not the promiscuity of the prostitute. The fact must be kept in mind that the
offspring required nurture for some years until they became viable and the mother for
years must know and nurture her own offspring. The herd knew by instinct, just as
musk-oxen know, that the mothers with their children must be protected, otherwise
the herd would not survive. They knew that on the children depended the future of the
herd. Hence, by the working of natural laws, it is plain that the child for its early years
at least would know its mother but it would have not the slightest conception of a
father. The mother would know and nurture her child, and the social law was that the
males protected the females and the young.

Language, except a few rude sounds, aided by signs or motions, was unknown among
them, for the simple reason that language for its development requires a relatively
higher type of intelligence. Language required not only memory but reasoning upon
the products of memory. It was certain that when language should be developed there
would be a word for a mother long before there was one for a father. In fact some
savages, which to-day remain sunk in primeval brutishness, have words for mother
and for child but have never had any word for father. The conception even yet does
not exist among such degraded savages. We are at present in this story where all men
were equally degraded.

Law as we have it has a division that may not be entirely logical but it is exceedingly
convenient. It is the division into public law, which governs the relation of the
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individual to the social group, and private law, which governs the relations of
individuals to other individuals in the group. Among these first men, the region of
private law had no material upon which to exist. There was no property belonging to
individuals or families, nor was there any opportunity for property, hence there was
no stealing, no personal property law, no real property, no contract nor tort involving
an injury to property, or a violation of a property right; there was no family law of
domestic relations of husband and wife, parent and child, for the loose relations of
men and women left no field for such law. There was no law either as to personality,
since there was no such idea as personality.

But they had the social instinct and it dictated that every member of the community
must not be guilty of conduct such that, in the inherited experience evidenced by
customs of the members of the community, it would endanger the social existence.
The certain result of this instinct would be that they would all act alike. One who did
not act like his fellows must inevitably be forced out of the community. This, to a
creature trained to live only as a social being, would be unendurable. If driven out of
the community, where could he go? Even the drone ants, although they have wings to
escape the wingless workers, who execute them, submit to certain death without
hesitation and do this with entire willingness. Hence, from the social instinct, would
come that deeply rooted tendency, which has never left man, to suit his conduct to
that of his fellows, the desire to please and be pleasing to those with whom he lives in
daily contact. This is a simple matter but it is necessarily the governing rule among all
social animals. It lies at the basis of all law.

Translated into terms of law, this governing rule means that the conduct of each
individual in general toward his fellow men must be in accordance with the general
conduct and customary ways of the average man. Stated in another way, this means
that every man should act so that his rule of action would be the general rule. We have
seen that this rule applies to the social ants. The philosopher Kant thought that he had
discovered the basis of all law in the proposition that one should so act that his rule of
action could become a general law. This is precisely what primeval men were doing.
This is precisely what all social animals have as a rule of conduct. Kant’s discovery
was the discovery that men have lived in a social condition. This standard of the
conduct of the average man has in many respects never been improved upon.

When a judge to-day lays down the law to a jury by saying that if the defendant was
guilty of a want of that care which would have been exercised by a man of ordinary
care and prudence under the circumstances, he was guilty of negligence, the judge is
charging in the exact terms of the workings of the mind of this ancestral animal. To-
day the law is that one who acts to the injury of another contrary to the standard of
care and prudence of an ordinary man, is doing something unlawful.

If it be said that this primeval law is wholly in the air because one must use the whole
body of law to define an infraction of the law, the answer is plain out of our law to-
day. The widest of all present offenses is that of conspiracy, which is defined to be an
agreement between two or more to commit an unlawful act or to do a lawful act in an
unlawful manner. This unlawful act need not be a criminal act. The whole body of
law, civil and criminal, is used to define an infraction of it, for before a man can know
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that he is agreeing to do an unlawful act, he must know every act that the law declares
to be unlawful. The law consoles the defendant by the cheerful words that a man is
presumed to know the law, even if lawyers and judges are not so presumed. It is
apparent that the principle that all men are presumed to know the law comes from a
remote time.

Long ago in the Pleistocene Age, among these naked, helpless brutes, the one law, if
expressed, would have covered public and private law, civil and penal law and would
have read: Whoever is guilty of any act contrary to the customary ways of acting of
the men of the community is guilty of an unlawful act and will be punished by
banishment. This is more definite than our law of conspiracy. The poor civilized man
can commit the offense of conspiracy by doing with others acts which would be
perfectly lawful, if he did them by himself. The primitive man, however, could see in
his daily life how others acted, and he had an instinct to act in the same way. But there
was no enforcer of this rule of law except the opinion of the whole community. Those
ancient forms of punishment, such as killing an offender by a shower of stones, point
unmistakably to an enforcement of law by a mob embodying public opinion. Lynch
law 1s merely a reversion to the ways of primeval men. It is more than a mere
coincidence, as will later appear, that the general instinctive ways of acting that were
produced by the rule of adaptation to surroundings remain still the basis of law. The
words of the poet upon the law are strictly true:

On the rock primeval hidden in the past its bases be,
Block by block the endeavoring ages built it up to what we see.

The Behaviorist psychologists have noticed the primitive desires of social men and
have tried to define them, but among them they have missed this rule of social
conformity so important to a development of law and have not followed it out to
where it produces law. Its fundamental effect was to produce in men what we now
call shame, the sense or, if it be a better term, the reaction of shame. Shame arises
purely from this commendation or disapproval of other beings. Long before he was
capable of self-consciously knowing what he felt, the human being had this primitive
feeling of shame, of being shamed in the presence of his fellows. Any deviation from
the customary ways of his fellows would produce in him the sense of being below the
standard of conduct, of having done something that those around him disapproved.

Whether we look at this feeling of shame from the subjective standpoint of the one
who has the feeling of being shamed and humiliated, or from the objective standpoint
of the rest of the community who look on the individual as being guilty of an act that
ought to cause him to be ashamed, the result is the same. Each one of the community
was driven to conform to customary ways of acting. This fundamental instinct is still
as intense in us as in the original man. It is for law the most important instinct of the
animal man, for upon it and not upon force or authority, has depended the growth and
development of law. But it fixes, once for all, the important fact that law cannot be
changed any faster than the mass of the community changes in opinion or belief. The
most absolute despot that has ever lived, the force of legislation or the irrefutable
arguments for change, cannot impose upon men a change in law until the mass of the
community is ready to accept or has already accepted the change.
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Since we are telling the story of law and adverting to general history only so far as
necessary, we need say no more than that this primeval man from some tropical
center, by the slow process of ages, became scattered over at least much of the then
tropical parts of Africa, of Asia, and of Europe. We need not enter into the fierce
battles of the anthropologists and ethnologists as to where this center was, nor as to
what the original race or races were. It is certain that in the first half of the Pleistocene
Age, at the very least two hundred and fifty thousand years ago, the human race
became disseminated over various parts of Europe, Africa, and Asia. For probably
more than one hundred and fifty thousand years primitive men in their tropical
surroundings seem to have made little, if any progress; nor is it likely that they would
have made much progress had not Nature forced a change.

To speak metaphorically, we may say that Nature, having seen the utter indolence of
this latest animal, under the most favorable surroundings, where he was freed from all
the necessities of laboring to preserve his life, began to despair of men as she had
already despaired of the other tailless anthropoids, and decided that some change in
surroundings was necessary to stir the indolent creature into effort toward self-
improvement. At least, natural causes brought on what is called the Ice Age.
Geologists tell us that at prior periods of geological history, ages of ice were
prevalent. Various causes have been assigned for such a great climatic change, but
with those causes we are not concerned. The fact is that the great field of ice began to
form far in the north of Europe, not to speak of any other place, and in the ranges like
the Alps, the Carpathians, the Caucasus.

Slowly, from year to year, from century to century, from age to age, the incredibly
thick ice sheet from the north and the glaciers from the mountains, kept moving and
pressing farther south and out of the mountains in all directions. At last far toward the
south of Europe, an arctic climate prevailed, a short warm summer, and many long
months of bitter cold. Take just one illustration: The Rhone glacier which now stops
short at the opening to the valley at the Rhone Glacier Hotel, extended down the
bottom of the valley, joined the tremendous glacier from Mont Blanc, filled with solid
ice all the region of the Lake of Geneva, reached the Jura Mountains with an ice
thickness of three thousand feet, topped the Jura range and extended onward until it
joined the glaciers beyond Lyons from the mountains of Auvergne. All the tropical
flora and fauna necessarily had been destroyed or driven southward with the hippos
and the saurians. Probably the great mass of living men all over Europe had passed
away. The original hairy, prognathous, anthropoidal brute had been wiped out, even if
he had not been exterminated merely by the approach of arctic cold.

To form some conception of what a social community would do in the presence of
such a profound calamity, we may take a lesson from the beavers. They, too, had been
living in Europe since early in the Tertiary Age. Conditions were so favorable that, at
one time in that age, a giant beaver was developed of proportions as large as those of
a grizzly bear. In a tropical climate they had no reason to develop their present
peculiar genius. But with the advent of the Ice Age they found it necessary to bestir
themselves if they intended to live. At least this is what they would have thought had
they been capable of reflection. The beavers’ food is the root of a water plant and the
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bark of certain trees. They live in a gregarious way and dwell in permanent societies.
Such a colony has survived, according to actual observation, for two hundred years.

The beaver in this Ice Age developed extraordinary engineering and building skill in
order to overcome the wintry climate that threatened his existence. First he must have
a home, and a home that was comparatively safe. He, although a rodent, lived much in
the water and he had his rodent teeth with which to cut down trees and he had his
digging front paws. He took a place in the bank and below the surface of lowest water
in the stream and ran a tunnel into the bank, first horizontally and then upward, what
miners call a “raise” or “upraise,” and at the top of the “raise” he excavated a large
chamber, high enough to remain always above the level of high water in the stream.
But at the same time this tunnel must be so placed that the water would not freeze
down below the entrance to the tunnel, and thus cut off the beaver from his access to
his food supply sunk to the bottom of the stream. In using engineering judgment he
never failed in selection. He ran an opening for air from this room to the surface of the
ground and covered the hole with sticks plastered together. This was a safe home in
winter for most purposes. But later he learned to build an actual hut on top of the
ground and plastered it together of sticks and mud. Access to this hut was through the
tunnel. This dwelling, however, was not safe from a diving animal like the otter,
which is one of the most voracious and predacious creatures known. If an otter
entered the tunnel he could at leisure eat up the whole community. The beavers built a
second tunnel giving another exit for the chamber, precisely as the miners have a
main shaft and then another called the escape shaft.

The beavers must maintain a more or less fixed level of water in the stream. To do
this they build a dam, starting it in the center of the stream, with a bunch of logs laid
lengthwise in the stream and anchored to the bottom by means of stones and plastered
clay. Gradually they build up their dam across the stream, plastered with mud on the
upstream side and with a curve upstream. The curve toward the current is an
astounding deduction. It gives strength to the dam. In course of time they exhaust the
trees immediately adjacent to the stream, which furnish the bark they eat, so in the Ice
Age they became hydraulic engineers, running canals back from the pond formed by
their dam. These canals were run as truly as if done by a surveyor’s level, so that they
always remained full of water. Thus the beavers could tap a fresh supply of bark by
felling trees, and the canals furnished their means of transport. They carefully kept the
canals free from weeds.

Most ingenious of all their acts is their felling of trees so as to make them fall at the
precise place they should fall alongside the stream or canal. They stored their food
supply at the bottom of the stream by sticking it into the mud or loading it down with
rocks. How many unsuccessful experiments went to the development of these various
instinctive habits, no one can say, but thus the beavers prepared themselves to defy
the arctic winters. Like the ants, every beaver works like a beaver and their
communities have “no guide, overseer or ruler”; and thus they have continued through
the ages, although in a warm climate they have abandoned most of the labor imposed
on them by a long winter. This instinct to avoid work seems to be ingrained even in
the subconscious mind of men.
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Man, who had a much better brain than the beaver, was certainly capable of just as
much. Perhaps he was not entirely unprepared. The approach of the Ice Age was
gradual, lasting over many thousands of years. The first advent of chilly weather must
have taught men the necessity of preserving fire. There was no necessity for inventing
fire. It was there to use. Certainly they had felt no need of its uses in a tropical
climate. Then and there, at the advent of the cold, began man’s worship of fire and the
cult of the sacred flame which must never be allowed to expire. True to his nature,
man continued to worship the sacred flame, long after he had lost all necessity for
maintaining a fire. At this time of the long approach of cold some one of humankind
had found that a cutting edge, an actual weapon, could be fashioned by chipping flint.
Slowly the flint knife, the flint-headed spear or javelin, and the flint axe came into
use. These inventions made invincible weapons; they passed from tribe to tribe until
all men were living in what is called the Old Stone Age, consisting of the Eolithic and
Paleolithic ages. Still later, when men lived in swamps or beside lakes, came the bone
harpoon for spearing fish or other animals. The bow and arrow was an invention of a
much later time, for that invention required a complicated sort of ingenuity.

Man had now gained the beginning of his mastery over the wild beast and had begun
to alter the course of nature. Just what is the connection between the Ice Age and the
development of flint weapons archaeology has not certainly told us, but we know that
the two phenomena are parallel. How far men had been carnivorous animals from the
beginning we cannot say, but the human dentition, which is a compromise between
that of a herbivore and that of a carnivore, had not changed since man’s advent. Nor
can we say whether human beings were originally fighting animals; but the proof
points to their peaceful character. From the beginning they were both flesh-eating and
plant-eating animals. But as soon as they became hunters of the wild beast, they
would rapidly develop a fighting propensity. The general effect would be to
strengthen the race with a better food supply, to give men courage and skill, and also
would enable them to endure a harsher climate by reason of the covering of the body
with the skins of their game. The naked brutes had begun to wear some kind of
clothing.

Another change was not at first of so much importance, but it was to become so. Men
naturally crept under available shelter and became cave dwellers. They were
incapable of creating an artificial kind of dwelling. The use of fire enabled them to
fight off the cold while sheltered in the cave, but it took men ages to learn the lesson
that ants had acquired, of keeping their dwellings clean. The dwelling in caves threw
men closer together. There was more communion among them and a common place to
resort as a fixed abode. The development of an esthetic instinct will be noticed later.
In this hunting stage language was developed, and was steadily improved. The
development of spoken speech continued for countless years before a written speech
was devised.

The Glacial Age gave mankind a thorough training before it relaxed its stern
discipline. The ice sheets of tremendous thickness continued to advance and recede. A
tropical climate would return to Europe and then the ice would again advance. Four
times at least this change took place. And always came the cold and cruel winters, the
failure of the food supply, the coming of famine, the dying women and children. A
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vivid picture of such a life is drawn in Longfellow’s Hiawatha. Farther and farther to
the south the mass of men were driven. During these changes new races appeared.
Many causes may have contributed to this result in the long ages. Mixing of tribes or
absorption of one tribe in another, cold and want, failure of food, inability to endure
the severe climate, must all have been contributing causes. Fierce fighting must have
gone on among these various tribes as they were constantly driven upon each other,
for the acquisitive instinct, as we shall see, came into play. If the tropical fauna and
flora perished in Europe, it is likely that countless human beings perished in the same
way. The important thing for history of the law is that the constant struggle for life
developed a much higher mentality in man. The improvement in weapons went on
until gradually the human race, having passed into the nomad and then into the
agricultural stage, was, long after the Ice Age ceased, in the New Stone Age with
finely polished weapons of stone. Men probably lived in the Old Stone Age more than
ten times the period from the beginning of the New Stone Age until the present. The
advent of the Neolithic is placed at about 10,000 B. C.

As soon as the Glacial Ages began, the necessity for some sort of food supply
developed, and a result was the hunting stage. Thus began tribal property. A tribe
would locate itself with reference to a hunting ground, and then and there would be
born the desire to keep that ground—an incipient patriotism. Any encroachment by
another tribe would be repelled by force, and thus every tribe would be hostile to
every other tribe. The instinct to hold the tribal property would arise simply from the
desire to keep the food supply and the developed acquisitive instinct. Pedantic
philosophers have sought the origin of ideas of tribal property in tangled metaphysics
and in varied speculations, all involving elaborate reasoning in the then human beings.
The primeval brute did not reason. When another tribe was encroaching on his food
supply, he simply resisted. This is the simple explanation. Any animal will fight for
its bone. In the same way men sought to keep their cave dwellings. Thus it happened
that the cave and the hunting ground were open to every one of the tribe but to no one
else. The game killed by any one of the tribe went to support the tribe, but if it were
killed by some one of another tribe, it was taken away from the tribe, so to speak, in
possession. Thus grew up the bitter hostility between tribes, and the instinct that it
was right to take anything one could from another tribe or any member of it. No
possible quarrel over property could arise between members of the same tribe.
Savages will despoil another tribe or its members. They will not steal from their own
tribe.

Thus, it is necessary to note, in this long development into the hunting stage, fixed
elementary ideas of tribal property would develop. While the hunter retained, of
course, his weapons as his own, the game he killed and the hunting fields would
naturally be regarded as the possession of the tribe. This institution of tribal property
was to be retained by savage men for untold ages before the usage or law of property
went further. After another long period the institution of tribal property was to
develop into family property, from which the passage to individual property would
take place almost imperceptibly. But it all goes back to the instinct branded upon men
to obtain and keep a food supply. The necessity for storing a supply of food would
develop in men, as in all other social creatures, not only the property but the
acquisitive instinct, which would become as deeply rooted as the sexual instinct. It
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was a mere development of that primeval social sense of preserving the herd, and was
of just as much compelling power as the instinct to conform one’s own conduct to that
of others.

But, after all, the most important effect of the use of weapons and of the hunting stage
for producing law was in developing the fighting instinct. The fighting that went on
through the migrations of tribes caused by the ebb and flow of the Ice Ages, forced
man to become a fiercely predatory animal. Traceable to this hunting state are the two
institutions of the capture of females, which would develop long afterwards into
marriage by capture, and the capture of other tribesmen and children, resulting in the
institution of slavery. Slavery was produced for men just as it was produced for the
ants. These developments were important, but not more so than the fact that the
fighting instinct and its unrestrained savage passions would lead to fighting and
killing within the tribe itself. To the development of law this was a matter of prime
importance, since it was opposed to the instinct to protect and perpetuate the tribe.
Fighting and killing within the tribe would lead to private war as soon as a notion of
the kindred had been developed. The notion of kindred is necessary to the blood feud.
From this time forth a new body of law that dealt with differences within the tribe was
bound to develop.

To get the full effect of such changes, we must consider other advances. In the long
ages men had accomplished more than the mere discovery of the use of weapons and
of fire. Clay, when baked, would resist the action of fire. Such vessels of clay would
be used for heating water and cooking food. This led to the making of pottery. The
cooking of food by broiling over the open fire was well enough when meat was
cooked, but the supply of meat was often precarious. With the opportunity resulting
from the cooking of plant food, men could pass on to further steps in civilization. This
discovery of the uses of pottery seems to have been made in the hunting stage of the
cave dwellers. This development led directly to the cultivation of various kinds of
wild plants.

Considerable knowledge has been gained of these hunter types, Chellean, Mousterian,
Aurignacian, Magdalenian, Cro-Magnon, Azilian, and Solutrian, so called from the
localities where the remains have been found. Some of them produced an exceedingly
vivid and realistic representation of animals on pieces of bone, or on the walls of their
caves. The use of color is striking, but the savage early began to paint himself, and his
present female descendants still cling to those primitive means of embellishing, if not
improving the countenance. But the story after a long time passes from these ancient
hunters to men who had found the secret of domesticating animals: the sheep,
supplying wool and warm skins; the cattle, supplying leather; the goat; the camel;
even the elephant, and at last the horse. Men had long been wearing some sort of
clothing as a protection against cold. It is idle to speak of any developing sense of
modesty. Modesty is a result of the forced wearing of clothing to overcome the cold.
After the wearing of clothing began and had become a fixed habit, it developed
modesty. The weaving of cloth from linen, from wool, from camel’s hair and goat’s
hair, began in this age.
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Now began the great races of nomads driving their flocks and herds from one
pasturage to another. These were the tent dwellers. Whether the domesticating of
animals anticipated the family, we cannot tell, but as to the institution of property, the
flock and herds stood upon precisely the same ground of a food supply and that
property is a part of the self-preserving instinct of the tribal, social community. Just as
the tribe had protected its hunting ground, so the tribe would preserve as tribal
property its grazing ground. But the nomad stage lends itself to a family development,
certainly a development of a kindred, the separation into kindreds, and to property as
naturally belonging to the kindred.

Finally came what we may call the discovery of domesticating and improving the
wild plants by cultivation of the soil. Men had already advanced to houses in the lake
dwelling stage. They now could come together in villages and, with their cultivated
fields, and protected by their houses, could attain a much higher stage of civilization.
Each tribe would occupy its own village and farming lands. The fields for cultivation
among primitive men appear first as tribal property parceled out to families, and so
they remained for ages. The fields, of course, are an extension of the food supply and
of the instinct in the community to preserve itself. But it is to be kept in mind that
some men remained in the nomad stage while others passed on to the agricultural
condition. The bases of civilization had thus been laid, and no part of them has ever
been lost, except among those present savages who have degenerated from a higher
stage.

All these steps would have been entirely useless had man not attained the conception
of his own and of another’s personality. This came about through language, and was
necessarily predicated upon the living of men in a social state, for language belongs
only to the associated state. All other inventions of men pale before the invention of
language. Until that invention came, men were indeed, as the Roman poet sings, “a
dumb and brutal herd”; but with language all things were opened unto them.
Language remained for ages merely spoken, and men reached comparatively high
stages of civilization without any written speech. The effect of language cannot be
overestimated.

By means of language men share the minds of others, and are enabled after long
training to examine their own minds. Without language the realization of personality
is psychologically impossible. Reasoning power arises solely from self-consciousness,
and as soon as men became conscious of themselves and formed the idea of their own
and others’ personalities, they developed a conscience. This all results from the
interaction of individual minds. But conscience, after all, is but another phase of the
tendency of primeval men to conform their conduct to the general standards. With the
advent of the first glimmerings of conscience we have reached the development of the
moral instincts, and in after ages law would come to depend upon the moral
sentiments.

The two moral sentiments with which law is closely associated and upon which all
law depends, are the conceptions of the right and of the just. As we have seen, the
social creature developed these customary ways of acting which correspond with his
ingrained instinct of preserving his associated community. It is useless to speculate on
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the aecons required to develop the general conception of right. It was of an infinitely
slow and gradual growth. The idea represented numberless individual and herd
inductions of the social mind slowly developing into a reasoning mind. These
inductions were necessarily judgments upon numberless concrete states of fact. At last
a rule of conduct instinctively but consciously felt to be right was evolved, because
every one acted in that way, and it must be right. That these judgments were the result
of social experience goes without saying, and conduct was said to be right, when
language reached the stage capable of expressing the idea, because the social
experience showed that such conduct advanced the interests of the social community.
What was right was that which accorded with customary ways of acting. The mental
processes by which this moral idea of the rightful had been arrived at were not
remembered, and they became “the broken potsherds of the past.” The first custom
had become a second nature, and each normal social mind of the individuals was
furnished with these conceptions of the rightful.

Henceforth the idea of the rightful was instinctive, and it was not furnished by any
process of reasoning, as the Socratic dialogues show. The idea of the rightful was
solidly buttressed on the sense of shame. Thereupon these instinctive ideas of the
rightful became in the mind the directing factors for deliberate reasoning in producing
a moral judgment. Since law for primitive man, as we have seen, is simply the
generalized conception of the customs acted upon for ages, it must be apparent that
the customs result in the moral ideas of what is rightful. Thus it is that Cicero could
say that “the mind, the foresight, the deliberate opinion of the community is placed in
the laws.” Since law always has been and always will be made by the general opinion
and acceptance of the community, it is idle to say that there is no necessary and
organic connection between the sentiment of right and the laws.

There is, however, another moral concept that enters into law, for it determines that a
law must be a rule for all alike. Every man of ordinary intelligence knows that there is
a difference between right and justice. Just what the difference is, he would have no
little difficulty in explaining, but he knows that there is a difference, and if he should
analyze the conception of justice to the heart of it, he would be compelled to say that
justice is the putting of all men on the same basis, in other words, justice requires a
rule to be applied to all alike. Going back to the primeval man in the social state, we
have found that the natural condition is equality, and the fundamental notion at the
basis of justice is, although primordial men were incapable of formulating it, that it is
necessary for men living in a social state in a homogeneous condition of society to be
granted and to have the same recognition, that is to say an equal right to an equal
recognition. Every man has the right to act as others act. Hence each man has the right
to do and to act in the customary way in which the other men are acting. It is a truism
that customary ways of acting would never develop unless each man was at liberty to
act in that way. This is all that liberty means. Yet profound philosophers like Kant and
Hegel have thought that they made a discovery when they found the basis of law in
liberty and equality. This is simply the assertion that law is based upon customary
ways of acting. This thought simply spells equality, or, looked at from the standpoint
that the law permits such conduct, it means an equal liberty. But why the philosophers
should trumpet over this discovery of liberty and equality as the basis of law passeth
all human comprehension. The short answer is that if members of a social community

PLL v6.0 (generated September, 2011) 38 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

are to develop a custom by all of them acting in a certain way, they must have an
equal liberty to act in that way. Without such liberty and equality there could be no
custom and hence no law.

When, therefore, primeval men began to fight within the tribe and inflict personal
injuries upon each other (and we speak of personal injuries, for injuries as to property
were as yet improbable) a custom would develop consonant with justice and right,
first, that for a man to injure another was wrong, because it was out of the customary
ways of acting and it interfered with the social body and its peace and preservation;
and secondly, if an injury was inflicted, justice and equality required that the
injured—or, if he was killed, his kindred—had the right to be placed back upon an
equality with the injurer. We are before a time when the idea of a compensation for an
injury was conceived by humankind. Therefore the only conceivable right was the one
to exact the very same injury, that is, the right to be put back upon an equality. We are
as yet in the infancy of the law of damages, where no other recompense could be
conceived. There was no possible recompense except the exact equivalent given by
the lex talionis; an eye for an eye and a tooth for a tooth, or “whosoever sheddeth
man’s blood, by man shall his blood be shed.” When it came to be applied, it was not
only right and just, but no other remuneration or equivalent could be found. The
application of these primitive conceptions will be later shown, but it is here to be said
that it ought to go without saying that the idea of justice must have developed long
before there were any introspective questionings as to the rightful. Right became a
much more generalized conception than justice, for it carried, when fully developed,
all the notions involved in proper and correct conduct, when justice was not at all
concerned. Righteousness can be applied to conditions of mind, where conduct
toward a fellow being is not necessarily involved.

In later ages in the highly developed Roman law of the jurisconsults which thirteen
hundred years ago the Emperor Justinian caused to be compiled in the Roman Digest
or Pandects, there was prefaced to the great mass of particular rules a general sketch
of the law, patterned after the manual of a great law teacher called Gaius. This
manual, both as the manual of Gaius and as that of Justinian’s compilation, was called
the Institutes of the law. At the very head of the Institutes is a definition of justice
which is borrowed from a much earlier Roman definition. Justice is there said to be
“the constant and perpetual willingness to render to each one his right.” Among
primeval men, among the Roman jurists, and among us to-day is the prevailing idea
that what is due to each man, all men have the right to demand, and this demand can
be answered only by a general rule which applies alike to all in the community.

Adverting for a moment to the customary ways of acting in the social state and the
long ages required to develop them, it is plain that customs as a second nature would
be clung to with the greatest stubbornness, for it is easier to act in the habitual way.
Even among highly cultivated men “to act is easy, but to think is hard.” We should
expect to find customs in full force long after they should have been changed, and this
is the history of law. That history may be summed up by saying that men cling to their
customs. It is here that ideas of right among reasoning men begin to diverge from
ideas of justice. To be just, men must act in the accustomed way, else liberty and
equality are lost and men who are barred from the custom stand in a condition of
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unendurable shame. But to be suited to the newly conceived idea of the rightful in
conduct men must develop a new custom; and this takes a long time. Yet, given time
enough, the customs and habits tend to follow slowly and hesitatingly toward the
rightful in the changing circumstances of a new life. So by the new custom, when
properly developed and had a value, all sorts of injuries came to be compensated for
in property. This will fully appear in the further history of the law.

We turn now to other factors causing the development of law. For a length of time of
which we can form little conception, all kinship was traced only through the mother,
and relationship through the father was unknown. But somewhere on the road the
initial institution of a marital union developed, and in the nature of things this must
have resulted from the knowledge obtained by human beings that children are born of
the conjugation of the male and the female. It dawned on the animal beginning to
think that some part of the child belonged to the father. But the fact which seems well
attested, that relationship was traced only in the female line for many ages, points to
the further fact that a family based on the relationship of children through the apparent
and proven fact of the mother, was created before the mother became tied to a
particular man. So the family kinship was a kinship wholly through the mother.
Whether the first type of family consisted of a woman with several husbands or
several women and several men promiscuously united in one family, or whether the
family consisted simply of a mother and children will probably never be determined.
It should be apparent that the development of the idea of the kindred was a great step
in itself. Its tendency to create sentiments of sympathy and affection could not but
make it a strong civilizing element. Especially strong would be the effect of the idea
of the kindred, along with increasing the number of objects of acquisition, in
spreading the idea that property belongs to the kindred; and thus advancing mankind
found the tribes dividing into matriarchal families with well defined rights of
ownership in particular objects of property.

If we keep in mind that the ineradicable tendency of human beings is to continue
social habits long after reasons for a change have arisen, and also that the ideas of
chastity, fidelity, and jealousy took long ages to come into existence, we should
conclude that probably promiscuity, as we have defined it above, continued long after
the family of a kindred came into existence. This would account for the long ages of
the prevalence of the matriarchal family where the mother rules the family and a
father has no part. There is no question as to this fact. Basques in northern Spain and
southern France, a very primitive race, show strong traces of this ancient mother-
headed and mother-ruled family. The legal rule that relationship and succession to the
family estate belonged wholly to relatives through the mother and that any
relationship through the father was not recognized settles the question.

In the end, however, the instinct to propagate uniting with the instinct which was just
as strong, to protect the children, joined to the acquired knowledge of paternity, would
lead to some form of permanent union of man and woman. In no other way could the
father’s right in the children be preserved. The curious fact is that the family of the
woman, of which her brothers formed a part, was clearly established before any fixed
marital union existed. And long after permanent marriages existed, the husband was a
mere skulker on the outside of the family, with no authority and no place in the

PLL v6.0 (generated September, 2011) 40 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

family, and with little if any right in the family property. It is apparent that as soon as
the idea of a kindred developed and the tribe became made up of different kindreds, a
more complicated stage of human existence had been reached. It is probable that this
stage was reached when men were hunters. A woman or several women who were
sisters with their brothers would form a natural unit, and the property ownership of
such a family would be extended to the game, as a means of support for the family.

In the passage to the nomad stage the flocks and herds would thus become family
property. But the idea that men fought for their women with club and nail in their
caves seems rank nonsense when applied to a stage of human life where no such
sentiments as chastity or fidelity in the woman, or jealousy in the man, existed and the
customs or laws were based on a matriarchal family.

There is another reason for the development of the patriarchal family than the one of
acquired knowledge of paternity. Women were captured in tribal fighting, and the
captive necessarily belonged to the one who took her. Or women were stolen from
another tribe from a cause that should here be stated. Property in women and their
children would arise. Without speculating on reasons, it is enough to state the fact that
among the tribes who passed on their laws to civilized men a custom arose that men
must not marry within their own kindred. In the matriarchal stage it seems plain why
such a custom might arise, since all the children were brothers, all the uncles were
fathers, and all the aunts were mothers. The old and feeble, of course, caused no
trouble; they were brutally abandoned and, if not killed, were left to die. This original
type of marriage is the so-called marriage outside the kindred or tribe, called
exogamous, which probably began with the development of kindreds. On the other
hand, the effects of capturing women with the resultant fighting would at least compel
the weaker tribes to interdict the capture, and to insist that marriage should take place
only with other kindreds in the tribe, and thus would arise the marriage within the
tribe, called endogamous marriage. This would lead directly to the marriage by
purchase.

In this stage of society, three forms of customary law had their beginnings. As a habit
arising from doubtful fatherhood, the children were required, at some stage of
development, to be acknowledged by the father, and in consequence the newborn
child was at his disposal to kill or to let live. The hideous practice of infanticide has
been given other origins, but they do not seem to be as reasonable as the one that the
newborn child was at the father’s disposal. The direct inherited connection of such a
right with a former stage of promiscuity is apparent. Whatever the explanation may
be, the practice is fully established, and among the dark shadows cast in that former
brutish life of man, none are so dark as those arising from infanticide, especially of
the female children. Men continued it into the half-civilized stage and it passed into
human sacrifice. In the pastoral age, male children were more valuable. But the
father’s power of life and death over his children is a fixed fact of the patriarchal
family.

With the institution of marriage came the development of a large body of custom as to

different kinds of marriage. Marriage by capture and marriage by purchase, with all
the other regular and irregular unions, need not delay the story. We may remark in
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passing that trial marriages, which certain childishly minded persons now advocate,
were tried in the savage state among the Scotch, the Scandinavians, the Celts, and the
Germans.

Gradually the change into the form of family where the husband was the head of the
family led to the right to participate in and succeed to the family property being
confined to the male line. This passage to the type of family where the male was the
head and only relationship through males was recognized by the laws, probably
belongs to the nomad or pastoral stage, for the nomadic life would necessarily lead to
separations into families, and the natural physical superiority of the male would come
into play. It is a curious fact that in Latin the general term for blood-kindred, cognati,
originally indicated relationship through the female, although it came to mean any
blood relationship, while the later word, agnati, denoted relationship purely in the
male line. How this patriarchal family, with the father as the head of the family,
further developed, will be more properly noticed later on, but to the savage stage of
doubtful paternity belongs the curious custom of the couvade, where the husband took
to his bed and simulated the process of his giving birth to the newborn child. He felt
that he must make some proof that the child was his own by public proclamation of
his labor. Legal fictions come down from a very remote past.

When marital unions became fixed, the physical superiority of the male, uniting with
his other instincts, would sometimes lead to the condition of a man with several
mates. But it is always to be borne in mind that a polygamous family would be the
exception, not the rule, on account of the inability of the average man to support more
than one household. The working of this rule was seen among the Mormons in late
years, where only a small proportion of the heads of families were polygamists. As
soon as this possession of the female happened there was an opportunity to develop
the ideas of chastity and fidelity, with a feeling of jealousy on the part of the male.
The reaction of these new phases of life on the law are apparent, and into the law
enters the institution of the male’s exclusive possession of the female with her
enforced fidelity. The woman now could become guilty, along with her paramour, of
the capital crime of adultery.

The clan or tribe thus had become divided into numbers of families, first matriarchal
and later patriarchal families. But these men who had always lived in social
communities had become accustomed to the fact that one tribe was responsible as a
whole to another tribe for any injury by a member of one tribe to a member of the
other tribe. Hence in the development of the family, however it was developed, the
one kindred or family was responsible to another kindred or family for any injury by a
member of the one family to a member of the other family. It resulted from the social
life that these primeval men could not think in terms of the individual. They clung to
their ancestral ways and habits of thought. All law was drawn in the form of
responsibility of one kindred for all its members to another kindred for injuries to
members of the latter kindred. So it was in the case of property, first as tent dwellers
with flocks and herds, later as village dwellers with plots of ground, as between tribes
the property was recognized only as the property of a tribe, but within the tribe
property, except the real estate and afterwards the property conception in real estate,
was recognized only as the property of the family. The same responsibility of kindred
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to kindred applied to injuries to property. To Plato, who like most philosophers
thought that he was intended for a lawgiver, although he had little comprehension of
the fact that men cannot be molded by laws to a philosopher’s model, it seemed that
undifferentiated family property and the responsibility of the whole family were the
ideals to be attained by law, even though the Greeks in his time had passed beyond
this primitive condition.

Another element of this primeval life must be taken into account for the effect which
it had upon the development of law. This creature found himself in a world of life and
death, as well as of great natural forces, earthquake, storm, thunder, lightning, and
flood. We can form little conception of what Europe was in the periods of the Ice
Ages, with enormous rivers, vast lakes, and endless morasses. The inundations from
melting snow and ice can hardly be imagined. These natural phenomena were
terrifying. Magic, animism, and shamanism resulting from the terrors and fears of this
poor savage need not detain us. A vast mass of different customs as to death, burial,
and sacrifice were a natural result. The prevalent savage notions of things tabooed or
forbidden are also of much importance in the law. Whatever may have been at the
basis of the belief in spirits both good and evil, it is apparent that the conception of a
spirit could not have been formed until men through language had gained the idea of
personality.

The human race has never entirely recovered from the stage of fear. Every natural
force and phenomenon was a spirit or a god. Devils and angels, spirits of the wood
and stream, the lightning, the storm, the tempest, and the flood, the gentle and benign
rulers of the spring and the harvest, the fell deities of danger and death, all were
required to be propitiated by precious offerings. Every natural object became
endowed with a spirit as a god. The gloomy history of human sacrifice and the widely
disseminated practice of immolating the widow on the funeral pyre, we need not
dwell upon. The frightful religious orgies where the savage returned to the original
condition of promiscuity need not be considered. Just where in this sequence of
savage thinking came in the worship of ancestors, we need not stop to inquire. It was
a stage of savage belief that came to later men, and it created the law of adoption and
of wills applied to family property. These practices and beliefs may have produced
some temporary good, but they have left stains on the human mind that have been
slowly eradicated.

One feature of this gloomy chronicle deserves notice. No doubt in these ages mental
irregularities and insanity were more common than they are to-day, but it would be
strange if an insane person should not be thought far more capable than an ordinary
being. It long remained the practice for the prophets and sibyls and dispensers of
oracles to imitate the ravings of the maniac. The original practices of wizards and
magicians were probably based upon imitations of maniacal excitement. Persons who
could go into a trance and afterwards relate extraordinary things seen or heard, had a
far more valuable vein of exploitation than they have even to-day. There seems to be
some connection between these kinds of men and the priests as they were developed.
The priest gained his power by pretending to intervene between the savage and some
god. The subject 1s shrouded in mystery, but we can reach the point that is required
for the development of law by noticing that religions generally speaking developed
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into two kinds, one where there were many gods and goddesses identified with all
sorts of objects and natural processes, and another where there was one god as the god
of a particular tribe, who was at times in opposition to other gods of various kinds,
and at other times in opposition to some particular malign deity. This fact and the
production of the particular caste of priests is sufficient for our purposes here.

The connection of the matter with the law is that the law came to be the particular
possession of the priests, who were considered as being able to intervene between
men and their gods, and a mass of law was produced requiring particular conduct
toward the gods. By a natural process the laws came to be ascribed by the priests to
the god or gods. It is apparent that when the laws came to be ascribed to the god, they
would still more tend to crystallize and become unalterable. The laws had now
become divine. This belief belongs both to Aryans and to Semites and long formed a
working influence in medieval and modern law.

This history has now proceeded to the point where the raw material, so to speak, of
law has been ascertained. The fundamental physical factors, the raw human animal,
the social community, the deep-seated, ingrained social instincts, the gradually
expanding factors of civilization, the matriarchal family, the fixed domestic relations,
the patriarchal family, the invention of a weapon, the expanding social type of mind,
the development of the fighting instinct, the deep-seated acquisitive instinct for
gathering and holding property, all modified by the slowly developing moral ideas of
right and justice, constitute the raw material. It will next be in order to consider the
races from which the development of law as we have it has proceeded, and to set forth
first the primitive and then the ancient law, with the social basis that produced them.

But at this point it is necessary to make an observation, that should be axiomatic.
There is, and in the nature of things there can be, no law before a condition arises to
which it can be applied. Such law is unthinkable, yet John Chipman Gray in his book
on The Nature and Sources of Law thought that he was proving something when he
inquired, “What was the law in the time of Richard Coeur de Lion on the liability of a
telegraph company to the person to whom a message was sent?”” Could anything be
more absurd? He was demonstrating merely that he did not know what law was. He
might just as well inquire: “What debt did France owe the United States when
Alexander the Great ruled in Babylon?”” A rule of law is a fact as impalpable as a
debt, arising out of human relations. It cannot exist where the relations on which it is
founded do not exist.

Before leaving this subject of the law among primordial men we may dismiss once for
all the schemes of socialistic communism. Never again can the human race or the
human mind approach a condition where such an order of life is possible. With
language and reasoning self-consciousness became possible, and a conscience
developed in men the need for striving for consciously moral ends. The polity of the
ants became from that period of development absolutely impossible among even
barbarians. Then and there was founded “the one great society alone on earth, the
noble living and the noble dead.” It became a truth that man doth not live by bread
alone; his truer and higher life slowly developing came more and more to rest upon
those higher attributes of personality that doom forever a mere mechanical adaptation
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of men to Nature’s decrees. The thinking, reasoning individual had emerged and step
by step, even in sorrow, want, or obloquy, he was to rise above his surroundings. No
longer was it possible for the individual to be swallowed up in the mass. No longer
could all individuals be alike endowed with instincts acting precisely in the same way.
The customary ways of acting, the law itself, must become a changing set of rules.
New situations, wider mental horizons would create new duties. Time would make
“ancient good uncouth.” Those very scientists who call conscience a delusion are
compelled to act in their own lives upon a power in themselves to choose good
instead of evil. The laws became constructed first upon the responsibility of the
kindred and then upon the individual’s responsibility for his own acts, and without
this responsibility social order is impossible among men.

But the very basis of legal responsibility and hence all basis in justice of law is denied
by certain scientists and criminologists. They deny this freedom of choice. They
maintain that free will is a delusion. They assert that man cannot rise to the realm of
choice, that his choice is dictated by natural causes. The theological predestinarians
substitute for natural causes the will of God. But the answer to all this is plain. When
one speaks of freedom of choice, he means choice in that conduct which is possible to
men, not choice in the things that are impossible. This freedom of choice is a
condition of mind and results in an act of the mind. It is not a material thing. If a man
believes that he has this freedom of choice—and all men believe it, for all act upon
that belief—each man is as a demonstrated fact enjoying the condition of freedom of
the will. But not all men are alike capable of choice in all things where a choice is
possible. Few men can die as did Socrates for an abstract belief in his duty to obey the
laws. The great mass of men are imperfectly capable of choice. The highest are
capable, the lowest are not at all. A poet has set forth this truth in beautifully simple
words:

To every man there openeth,

A way, and ways and a way,

And the high soul climbs the high way
And the low soul gropes the low;

And in between on the misty flats,
The rest drift to and fro.

And to every man there openeth

A high way and a low,

And every man decideth

The way his soul shall go.
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Chapter 3

The Aryan Law

It is a commonplace among ethnologists that they can discern three primary races, the
Negro, the Mongolian, and the Caucasic. This may be proven by cross sections of
human hair, if in no other way. There was a Nilotic race, so called because in its
original form it is still found along the Nile and because it came probably from that
region. This undifferentiated race many ages ago furnished probably the basis for the
Caucasic races. Its main developments correspond to the descendants of the three sons
of Noah, the Hamites, the Semites, and the sons of Japhet. The ethnologist of Genesis
was sound on the main fact of the single origin of the Caucasic races, even if the
exploits of the temporary mariner Noah strain our credulity. There seems no reason to
doubt that the original Nilotic race was approximately as dark as were the ancient
Egyptians and Berbers. A great mass of this race passed to the north, and in the lapse
of ages for apparent reasons became bleached into whiteness and in the farther north
into blondness. One great spreading migration of this race peopled the shores of the
Mediterranean. It is called the Mediterranean race. A part of the ancient inhabitants of
Italy, Greece, France, Spain, and the British Isles belonged to this race. They found as
their northern neighbors another Caucasic white race who are called the Alpines, and
with them the northern portions of the Mediterranean race became mixed. The
Alpines may have been tinged with Mongolian blood. Almost all of western Asia
belonged to the Semitic portion of this Caucasic race.

Still farther to the north dwelt the part of the Caucasics that was afterwards to figure
in ethnology as the Indo-European, or Aryan race, and this became probably the most
mixed of all the races. The blond portion of this race has in late years been called the
Nordics. Their descendants or supposed descendants have considered these Nordics a
superior race, but this is a delusion of vanity and self-satisfaction. The mixed so-
called Aryan race by migrations was to occupy Persia, northern India, as well as
almost the whole of Europe. Some may differ from these classifications. Regardless
of other considerations, the fact that this Caucasic race and the Aryan and Semitic
portions of it are the only peoples of importance in the development of law among
civilized men cannot be controverted. The migrations of the Aryan began apparently
before those of the Semite, but the Semite earliest flowered, along with the Egyptian
Hamite, into a very high civilization, while the Aryan was yet a wandering savage.
The Aryan probably owed the civilization which he afterwards obtained to the Semite
and to the Mediterranean race. In historical times we know that the so-called Nordics
were civilized through their contacts with the Mediterranean race.

It may seem strange that omission is made of the Egyptians. The fact is that they, with
all their talent, do not belong in the line of development. Nor can any sound idea of
their law be obtained, until they passed under the Macedonian sway and borrowed
much from the Greek law. But they had a very fine sense of justice and a powerful
rhetorical appeal to justice, if we may trust the literature. A curious instance of a

PLL v6.0 (generated September, 2011) 46 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

demand for legal redress against a grafting official remains to prove it. A peasant
going from his oasis with his donkeys laden with produce is robbed by an official. He
appeals for justice to a superior officer, who reports the matter to the king. The latter
is so impressed by the peasant’s eloquence that he prolongs the case until the peasant
has made nine different speeches upon the high standard of even-handed justice. The
king was evidently entranced with the peasant’s eloquent eulogy. The translation
given runs like this: “For thou art the father of the orphan, the husband of the widow,
the brother of the forsaken maid, the apron of the motherless. Grant that I may set thy
name in this land higher than all good laws, thou leader free from covetousness, great
one free from pettiness, who bringest to naught the lie and causest right to be.” He
reaches still higher in this strain: “Thou rudder of heaven, thou prop of earth, thou
measuring tape! Rudder, fail not. Prop, fall not. Measuring tape, make no error.” He
certainly deserved to win, as he did. His suit was granted, and the official punished.

Of the races in the true line of legal development we will notice the Aryans first,
because the Semites at this same point of time represent a much higher culture. This
Aryan race had the patriarchal household estate belonging to the family, the sacred
fire and the worship of their ancestors in the male or agnatic line, and the forms of
legal customs that go with such a development. At the same time, the aged and
decrepit parents were thrust aside. Aryans had yet to learn a lesson in that respect
from their Semitic relations. The power of the male head of the family over the family
estate and over the conduct and the lives of those of the family was practically
absolute. This was necessary in order to keep the family property together and in
order to answer for the members of the family. It was a fairly reasonable rule for the
condition of human life. The marriage custom was settled and the mass of people was
monogamous. The chiefs and the rich, however, customarily had more than one wife.
It has been said that monogamy was an evidence of the higher culture of the Aryans,
and eulogies of their ancestors on this point have been offered by English and
Germans; but the origin of monogamy was probably due wholly to economic factors.
The prosaic consideration that Aryans were constantly sending off migratory bands
makes it likely that they acted precisely as the beaver acts. When beavers migrate
from their fixed home to establish a new one, it is always a pair that departs, and for
the same reasons human beings were likely to enter upon their migrations in numbers
of pairs. We may safely assume that the primitive man had as much social sense as
the beaver. Instances like that of Abraham or the colonizing of the Greeks could be
quoted to prove it.

These Aryans had developed, from their living in a constant state of movement, an
unequal condition, due to the necessity for leaders and a crude sort of military
discipline. The priestly function was well developed and they were ancestor
worshipers. Among some of them the head of the family embodied this worship and
was a priest as to its rites. They had also developed a system of serfdom or slavery.
But it seems true that the Aryans were not cultivators of the soil.

The slaves and serfs represented generally captives in war or a conquered race.
Whenever the rapacious Aryans came upon tribes cultivating the soil, serfdom took
the form of a conquered race bound to the soil, rendering labor and services and grain
or some kind of live stock to the master: but the slaves, at least, migrated with the
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tribe. Generally these serfs bound to the soil lived in a village community which
represented, no doubt, the assembled dwellings of a kindred or large family of a
subject tribe. This first form of slavery was not an oppressive system. The slaves
belonged to the familia or household. The fact that the slaves or serfs were of the
same race and color made ancient slavery a very different institution from the modern
negro slavery. The institution was suited to the Aryan primitive cultivation. Social
arrangements were simple. There was practically no division of labor, and of
necessity the dependent classes were used as cultivators of the soil. The simple fact
was that slave labor was unpaid labor. Payment for labor when no means of payment
exist is legally unthinkable. Industrial organization of this kind can be traced in
England from the Briton to the Anglo-Saxon and on to the English manor. Its
development is no less clear in France.

It has been noted that slavery was a natural development among men just as it was
among ants. This fact renders absurd the contention between two men considered
jurists, Kohler and Stammler, as to whether slavery was right.1 We may as well ask,
is slavery among the ants right? It is idle to put the question as to primitive men,
because they had no doubts on the subject. To them it was natural. Even to Plato or
Aristotle it had no moral aspect. It took long ages to develop among men any
conception of the rightfulness or wrongfulness of slavery. The fallacy of ascribing to
primitive men our ideas of right and wrong ought to be apparent to any thinking man.

The joint family property still continued among these Aryans. The same form of
patriarchal family or household is found among the Semites, the Indian Aryans, the
Slavonic tribes, the Celts, and the Germans. It received its highest development
among the Romans. Yet each male member of the family could for himself attain
property of his own, except possibly among the early Latins. This family estate in
land at first was inalienable by the head of the family, and upon his death it still
remained to the family. It was considered as granted by the tribe to each family. The
personal estate also was not alienable, but upon the death of the head of the family
one-third was reserved to the family and one-third went to the deceased’s funeral
equipment, while the other third was spent in carousing when the corpse was
cremated. It is needless to say that in later times the reservation of a third to the dead
man went to the church. This early distinction between the inalienable land property
and the personal property was of immense influence in later law. It led directly to the
substitution of the eldest son for the father as inheriting the family estate in land, with
the duty of providing the common home and endowing the daughters, who were
excluded from succession to any interest in the landed property. The making of a will
was, of course, unknown, for it could not be conceived of until language came to be
written. But this supposed necessity and the custom of preserving the family property
led to various legal rules that were later developed.

There remain various collections of law of different Aryan tribes after the great Aryan
migrations, which are not yet properly classified and arranged. Developments,
hundreds—it may be thousands—of years apart, are found side by side. Primitive
collections of such laws are the Hindu collections in their sacred writings, and the
Brehon law of the Celts, and the Germanic laws that are in some respects more
primitive. The Teutonic customs will be reserved for the story of English law, in order
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to show its beginnings with the Anglo-Saxon customs grafted on the Briton or Celtic
older organization of the conquered Celtic tribes. Although these Hindu and Brehon
laws of certain Aryan tribes are in point of time later than the Babylonian law, we can
use them here as illustrating the more primitive condition out of which the civilized
systems of law arose. The Hindu laws are called the Laws of Manu. While the
collection of these laws is, historically speaking, late, they embody much information
on the ancient primitive customs of the Aryan race. The religious and legal customs
are all grouped together, just as we find them in the laws of the Hebrews. Many
customs appear to be obsolete, but the customary law is older than the sacred law. All
the laws are given a divine origin and are not subject to change. The caste of the
religious men, the priests, as the highest, next the caste of the warriors, next those of
commerce and agriculture, are plain, while the servile classes, at least, represent the
subdued and subject race. The patriarchal system, with the power of the head of the
family, 1s well developed and the joint family property is in the family ownership. It is
a sort of corporate ownership. There is the family home where all the agnates
(relatives in the male line) and the unmarried females are entitled to a home. This is
generally a collection of houses. This home and property is enjoyed in common and
no account is kept of expenditures for each of the family, although the expenditures
are by no means equal. The duty is added to discharge the debts of the dead, for the
dead man with debts unpaid will suffer tortures and the duty is recognized to deliver
him from torture, much as in later times the ignorant belief of belated primitives was
and 1s that the soul of the deceased must by pious offices be ransomed from
purgatory. This family system of owning property, with the added provision of the
right of any male member of the family to acquire property for himself, provided he
made no use of the family property, is recognized. The presumption is, however, that
all acquisitions by members of the family are family property until they are shown to
be otherwise. At the time of the Laws of Manu and ever since, a partition can be
required by any of the agnate (male) members of the family clan, but this, of course,
1s a comparatively late development.

The Hindu system of law is of no particular value in an account of legal development,
beyond the fact that it represents the stage of tribal organization suited to a conquering
race which the Aryans developed. The priestly caste is exceedingly powerful. The
patriarchal family with great power in the head of the family and with property
segregated to the family is apparent. The exigencies of war had developed a warrior
caste, held next in honor to the priestly class. The conquered community living in its
small tribe village communities is a prominent feature of Indo-Aryan life. These
Aryans came into India from the Persian uplands, whence, in after ages, other
conquering hordes were to come and to reduce the Hindu Aryans to a servile
condition in many parts of India. At some time these Aryans, however, developed the
idea of individual responsibility, for in the Institutes of Manu is the deduction as a
theory of human life, which is a great advance upon the primitive non-recognition of
individual responsibility: “Singly each man cometh into the world, singly he
departeth, singly he receiveth the reward of his good deeds, singly the punishment of
his evil deeds.” But this idea was not carried into the law of property.

Another migrating Aryan horde, called the Celts, moved in successive waves
westward through Europe from some center whose location is hotly disputed. In their
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conquering career, they overran most of France, Spain, northern Italy, and the British
Isles. They found a race, probably Alpine, in possession and subjugated and reduced it
to a condition of serfdom, and in some instances amalgamated with it. It must be kept
in mind that the conquering Celts were at a much lower stage of civilization than the
dwellers in France and the British Isles whom they conquered. The subject race, as is
usual, gradually civilized the conquerors. A collection of Celtic laws remains, but
they are a mosaic of laws, centuries apart; some very archaic and others much later.
Many of these laws are decisions of judges called Brehons. These laws have not been
edited with sufficient discrimination to enable absolutely certain conclusions to be
made, and in some instances it is difficult to determine whether we are dealing with
fiction or fact. Perhaps there was imported into these laws some remnants of the
Roman occupation of Britain.

These Celts had the regular Aryan tribal or clan organization, divided into patriarchal
families, but they had developed a confederation of tribes, each clan claiming to be
descended from a common ancestor; but in its later form, a clan could open to let in
others not descended from the ancestor. The families were patriarchal and the family
owned personal property at least. The older laws seem to come from the nomad stage.
The son succeeded the father as head of the family, but the family was becoming
more fluid in that the older sons separated themselves from the family estate, taking
some part of the property, while the youngest son stayed at home and succeeded to the
estate that remained. In later English law this rule was called Borough English. This
feature of the younger taking the hearth was the mark of the Kentish estate of
gavelkind, and it was recognized in the English law as a customary local rule of law.
The real property was considered as belonging to the clan. At the head of the
confederated tribes, the chief had become a king, and under him were tribal kings.
Below them were the heads of the clans. The priestly class was called the Druids and,
like the Brahmins, they had no little power. It is now fairly well determined that the
Druid priests were not Celtic in origin but belonged to the older Alpine conquered
race.

The Druids seem to have been originally the judges of the laws, but they had been
succeeded by a class of professional judges called Brehons. Each king had his
advisers who may be called statesmen, and there was a well developed class of
nobles, originally leaders in war, who became statesmen, and their sons, with the
king’s advisers and the Brehons, were considered the nobles. The clan property was
set apart, so much of it to the head of the clan or sub-king, so much to the warriors,
and to the advisers, and to the Brehons. Below the nobles was the large class of free
clansmen, and below them was the servile class. The public organization seems about
that which would be developed by any Aryan race engaged in fighting and
overrunning territory under some sort of discipline.

A tendency to further differentiation requiring further laws was the land organization.
The lands were parceled out to be occupied by individuals or by families and were
inalienable, but lands that were occupied in this way were leased. There were two
kinds of occupation under the possessors of land. The occupation by free farmers was
by those who hired cattle to be run on a rental of one in seven. These contracts were
solemnly and publicly made. This legal development belongs clearly to the pastoral
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stage. There was also the occupation of lands which the unfree were allowed to
occupy, for which they made payments in produce. There was, of course, little law as
to contracts. Trade was carried on by way of barter and payments were made in kind.
Great stress was laid upon written contracts, but this must have been very late in
Celtic law, and after they had gained a written language.

These tribes showed a distinct advance in some respects, although this condition did
not exist until they had long been settled. Public assemblies of the tribe are ordinary
among the Aryans. Among the Celts this custom developed until regular assemblies
were periodically held. These assemblies had possibly been originally religious, or
rather they were held on occasions of religious festivals. They were composed of the
king and sub-kings, the heads of the clans, Brehons, other distinguished men, and the
bards. At these assemblies the laws were recited. Some of the laws were in rhythmical
form, showing extreme antiquity. No doubt such laws had been long in use. At the
great assemblies modifications of the laws could be proclaimed, a new law announced
by the king, with the approval and assent of those attending the assembly, which is the
exact form of legislation in use under the early Norman kings in England. How far
back in Aryan history this power of initiating legislation goes, there seems to be no
means of ascertaining, but it certainly means that these Aryans had ceased to regard
their laws as of divine origin, and it probably was the result of the laws ceasing to be
in the custody of the priests.

The means by which disputes were determined present a unique development. These
social aggregates called clans were attempting to develop customs that would cope
with the disintegrating effects resulting from quarreling, fighting, injuries, and killings
within the clan. It has already been explained that there were no tribunals, officers,
prisons, or means of giving judgments or of executing them. The only method of
redress for violations of the customary laws resulting in injury to others was self-help,
backed by public opinion, and by making the kindred of the injurer responsible as a
whole to the kindred of the injured. The individual in such a situation was helpless
and the primitive mind did not comprehend the conception of an individual. In such a
condition where self-help was necessary, private war would certainly result. Curiously
enough, in Chicago to-day we see this same principle at work in a reversion to the
savage state. By law the trade in intoxicating liquors is put beyond the pale of the law.
The traders in intoxicants, called bootleggers, treating this lawless occupation as an
open field for profitable exploiting, seize upon a certain district as their own, either by
a right of occupancy or by the strong hand. This district is invaded by other purveyors
of unlawful goods. The occupants respond with self-help in the form of killing the
invaders and retaliatory killings go on. The result is private war in a community
supposed to be fully policed. In other places the police, being engaged in the unlawful
traffic, can preserve peace.

Among savage men where the feeling of kindred was strongly developed, the natural
result of an injury would be that the kinsmen of the injured would seek redress and
would immediately harry the kindred of the injurer. Probably the first appeal by the
injured would be made to the whole clan. If the fact were plain, the public opinion of
the assembly of the tribe might be enough to afford peaceable giving of redress, but
since the only redress for a death was another death, it was certain that some other
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method of compensation would be sought; so there grew up a compensation system or
tariffs for injuries, where the kindred of the injurer became bound to pay the
compensation to the kindred of the injured. It must be noted that these injuries to
person or property are merely private injuries. There was no law of crimes. This
development seems to have been common to all the Caucasic tribes. There being no
way of making new law, except as it should grow up in the customary way, it must be
apparent that many ages of arbitrations and peaceful settlements were required to
produce a set of customs upon this subject of compensation in property. Money was a
late invention, and the tariffs were originally in some other kind and gradually became
changed into money. But it is fairly certain that this sort of peaceful settlement, if the
facts were in dispute, would not be acquiesced in. There was no way of making the
settlement compulsory. Before the assembly of the tribe some kind of proceeding
would take place to ascertain what the facts were. When the town meeting decided
what the matter was, the injured could exert the right of self-help.

Then, as now, difficult cases would be the ones that would arise. Special knowledge
of the customs would be required to decide them. Either the priests or the older and
wiser men would be called upon to say what the laws were. Among the Celtic tribes
the Druids were originally the custodians of the laws, but the Irish laws show that the
Druids had been supplanted by a trained body of men called the Brehons, or judges.
The haphazard legal knowledge of the priests was insufficient.

The Brehons were originally any of the learned men, and such a Brehon was attached
to the court of every king or sub-king. If this be not romance, the Brehons did not
hold a judicial office, but like the Roman jurisconsult belonged to a profession. They
came to be legally trained men who had long studied the laws, but they had no
compulsory jurisdiction. All their judgments were given in cases where the parties
submitted a controversy to a particular Brehon. The party complaining could select
any Brehon he pleased, and there seem to have been at last developed regular sittings
of Brehons in courts. The Brehon received a customary fee of one-twelfth of the
matter in dispute.

All acts against the person or the property were private injuries, and the redress was
sought by the injured, if he was living, or by his family. The Brehon selected
considered the case, but he seemingly did not settle the facts. They were settled by
some local assembly in the regular Aryan public fashion. This settlement of facts
having been submitted to the Brehon, he made his judgment and declared the
compensation. This compensation was based upon rank. Where the injured was
subjected to disgracing or humiliating acts, the compensation was increased, or, as we
say, punitive damages were given. For the taking of human life, the compensation was
the regular fixed price by law, if the killing was unintentional. If premeditated, the
compensation was doubled. It was still heavier, according to the wealth of the injurer.
This is the simon-pure law of punitive damages, at the common law, for a wilful
injury. The damages for death went to the kindred. If the redress were for an injury to
property, the restitution was in kind, double the amount of the injury. Here appears
the lex talionis with a penalty added.
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The Brehon procedure was made as compulsory as possible by the customs of
distraining and of fasting. In the custom of fasting appears the old primitive idea of a
violator of the custom being put to shame. The creditor whose debt was unpaid
proceeded to the door of the debtor, just as in India the creditor is now accustomed to
do, and at the door the creditor sat fasting. If the debtor submitted to the fasting, he
was considered guilty of a most disgraceful act. He could stop the fasting by an offer
to pay, or, as we say, by a tender of the debt. Fasting also could be stopped by the
supposed debtor demanding a hearing before a Brehon. The claimant could proceed in
the first instance by a distress, by seizing the property of the obligee by way of selt-
help, just as the landlord could distress at common law upon his demand for rent. The
defendant in the distress could stop the distress by an offer to submit the case to a
Brehon, just as the distress at the common law was stopped by a replevin, which was
in fact the invoking of the judgment of a court as to the lawfulness of the distress.
When the Brehon had given his judgment, a distress or distraint could be used to
enforce it, and if there were no property, the person of the debtor could be seized.

This development in the Brehon laws is important as showing among primitive
Aryans an attempt to reach an agreed tribunal, whose judgment could be enforced. It
is characteristic of every primitive system, that before a tribunal can possess a power
of decision in a controversy, or as we say, jurisdiction to decide it, the power or
jurisdiction must be given by agreement of the parties to the dispute. It is also of
importance because it is recognized that the tribunal must be endowed with special
and expert knowledge of the laws. This means in modern phrase that lawyers are a
necessity. The sequel in the history of law will show that the main difficulty in the
law has not been in the law itself, or what the rule of law is, but rather, first, in
devising an adequate tribunal to decide fairly the controversy in accordance with law,
so that a rule of law applicable to all alike may be applied to all alike, and secondly, in
so ordering procedure in applying the law that a right given by the law may always
meet with proper redress. No little part of the difficulty has arisen in keeping the
learned class of lawyers capable.

Before passing from this law of the Irish Celts, it may be said that substantially the
same general organization of clan property existed among the Scottish clans in the
Highlands, and this clan system of property passed on for many centuries until the
exigencies of supposed statesmanship required the reduction of the clans to the sway
of orderly English government. The legislators, being totally ignorant, apparently, of
the kind of ownership of real property in the clans, and having no apparent knowledge
of the fact that a part of the land of the clans belonged to each member of the clan,
vested the whole real property of the clan in the chief. Ownership that had existed for
many ages was ruthlessly destroyed in this way. Very few of the chiefs were worthy
of such a responsibility, or were enlightened enough to deal fairly with their kinsmen
in the clans. The consequences were no less deplorable in Scotland than in Ireland.
The great body of each clan became mere renters, cotters, and tenants at will. The
time came when it suited the chief to dispossess the helpless occupants whose titles
ran back over thousands of years. The remorseless evictions were, as a matter of fact,
based upon later laws which, let us hope unwittingly, simply confiscated rights in
property that had been accepted and recognized for ages.
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Before leaving the subject of Aryan laws, it will be proper to make some general
observations on the Celts. If we may accept the Brehon law, the Celts in Ireland were
further advanced in many ways than the Celtic tribes on the continent. The general
organization on the continent was the same as that indicated in the Brehon law. The
clan was divided into families, and the clans formed a tribe, and several tribes
coalesced into a nation. Over each tribe was a chief and the chiefs of the clans made a
sort of nobility. The Romans called, after their own analogy, these nobles the Senate.
There had been in Gaul a king of federated tribes but those kings had been abolished,
and there had been substituted an elective vergobret who had kingly functions. These
human societies were in many respects feudal, made up of patrons and clients, to use
the Roman terms. Below these classes were the serfs and slaves. In many places the
lord lived in his larger timber mansion with the houses of his dependents surrounding.

When Caesar came into Gaul in 59 B. C. he found the Druids a powerful class. They
were still in the old savage way performing human sacrifices. Either the Druids or the
chiefs dispensed justice, settling disputes not only between individuals, but between
the tribes. There was a peculiar anticipation of Romanism. If obedience was refused
to the edicts of the Druids, the disobedient were excommunicated and denied religious
observances, nor could they ask for justice before the tribunals.

These Celts were exceedingly advanced in certain ways just as were the Britons in
England an advanced race at that time. The Gauls carried on commerce by means of
their two-wheeled carts, so common in rural France to-day. They had manufactures of
iron and pottery. One-half of the black and red ware in museums to-day that passes
for Greek, came out of the great pottery factories in the Auvergne. They were
experienced miners and they had among them large amounts of gold and silver. As
cultivators of the soil they had taken on the skill of the Iberians submerged among
them. They used a coultered plough and a reaper for wheat which Pliny the Elder
asserts was a trough with dented edges made into teeth. It was mounted on two wheels
drawn by two horses and the ears of wheat were cut off by the teeth and fell into the
trough.

In southern Gaul the Greek city of Marseilles antedated the Gallic coming into Gaul.
The Greeks there had introduced the olive and the vine and the cultivation of the vine
had covered southern France and penetrated to Alsace. The Gallic methods of
cultivation were superior to those of the early Romans. Italian Gaul was highly
cultivated. When Hannibal’s soldiers from the top of the Alps looked down into the
valley of the Po, they thought they had found the garden of the world. These Gauls
knew the use of fertilizers and produced very superior wheat, or as they called it, corn.

The cattle, horses and swine were noted and superior to anything in Italy. When
Caesar conquered Gaul, he found so much wealth that he paid immense debts and
became the richest man in Rome and had the means of rewarding all of his followers.
These people wore trousers with a sort of smock coat and a cloak with a hood. Their
taste for bright colors converted the Italians from the sober togas which they wore to
the bright colors that are characteristic of Italy to-day. Thus early the French began to
set the fashions for the world. Yet, so far as legal institutions were concerned, the
Gauls were living on the plane of the barbarous customs of the Aryans. A comparison
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with what is told of the Germans at that time shows that the Germans as yet had not
reached even the plane of cultivators of the soil.

The Roman conquest of Gaul was followed by a few abortive rebellions. Then the
Gauls settled down to take on the culture of the Romans. Their acquisition was rapid.
In a comparatively short time, fine cities, splendid mansions, great estates, productive
factories of pottery and arms, made Gaul a very rich province. The Germans across
the Rhine looked with wolfish eyes on this wealthy province. At last they gradually
edged their way into Gaul and rapidly destroyed the greater part of its civilization.
The situation that then arose will be portrayed in the chapter on medieval law.
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Chapter 4

Babylonian Law

From the laws of the Celtic Aryans it is necessary to go back in time some thousands
of years in order to find the original line of legal development and a much higher
condition of law. Leaving on one side the Egyptians, for the reason stated that they
are not in that main line, the story of the law of civilized men begins with the Semites
in Babylonia, thence it passes to Palestine, thence to the Greeks, the Romans, to
continental Europe and to the English. It will appear that this legal evolution proceeds
in an unbroken and continuous development with each race passing on something of
achievement to its successors. It will be found, as already indicated, that the law
continued to be made by the general average opinion of the social aggregate, with
different ways of expressing this opinion, while the search still went on to devise a
tribunal adequate and competent to ascertain the law in an authoritative way in the
form of general rules, yet flexible enough to reconcile the rigidity of a general rule
with particular circumstances of peculiar hardship. This search for a competent
tribunal is the main problem of law.

The Semitic races are a part of the great Caucasic race. One part of the Semites
flowered into a civilization, of the highest order till then attained, in that part of the
world where Hebrew legend placed the original birthplace of man. This country was
formed by the deposits of the Tigris and Euphrates rivers that flow from the
highlands, and the fluviatile lands were constantly expanding into the great alluvial
plain which lies at the head of the Persian Gulf. Prior to this time the most advanced
portion of the human race in Egypt and in Asia had begun the use of the highly
polished stone weapons which marked the beginning of the Neolithic Age. This could
not have been subsequent to 10,000 B. C. An Aryan or Semitic race called the
Sumerians (for the theory of the Mongolian character of the Sumerians is now
exploded) was found in possession of this alluvial plain. They first developed to some
extent this land. They had their villages, the cultivated lands, irrigating canals and a
growing population. Their highest attainment was their development of written
language. As in after ages “the Assyrian came down like a wolf on the fold,” so the
Semites came down on the Sumerians. Then first began that long series of conquests,
whereby the more savage barbarian, seeing a rich land which has reached wealth and
the comforts of civilization, true to his bandit and robbing nature which urges him to
take what he can from others not of his tribe, moves with overwhelming force upon
peace-loving, hard-working communities, and conquers them with fire and sword.
Until the last few centuries this has been an easy task.

There has been much foolish talk to the effect that there is something weakening,
enervating, and corrupting in honest work, in steady labor, and in the accumulation of
wealth, whereby men are enabled to expand their minds and advance the march of
civilization. Modern Europeans as well as the Romans and the Greeks used this
language because they were descended from such covetous savages, but civilization is
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not corrupting nor enervating. The simple fact is that men who have work to do, who
have learned the lesson of fruitful toil, who delight in seeing around them the works
of peace and civilization, cannot always be ready for war, cannot be continually
training themselves for battle as can the tribes of savages who are always ready to
move in a compact mass on any unprepared community. An Alaric, an Attila, a
Theodoric or a Clovis, a Gaulish Brennus, a Vandal Genseric, a Saracenic Othman, or
Omar, or a Mongol Tamerlane deserves no credit for having overrun regions full of
peaceful civilization. Their weapons were as good and their forces larger. On anything
like equal terms the civilized man has always defeated the savage. But the nonsense
about the corruptions of civilization is probably the most wearisome stuff in our
histories.

As early as perhaps 5000 B. C. a Semitic tribe called Akkad, or Highlanders, moved
down upon the Sumerians, and the union of these two races produced the most
talented race that had yet appeared on the earth. The conquest was apparently an easy
absorption of the invaders. The Semites appropriated as well as they could the
Sumerian customs and established themselves in the Sumerian cities. There was
developed in the course of a few thousand years by this Babylonian race a perfected
system of irrigating canals applied to cultivated lands. The fertility of the country
seemed afterwards to the Hebrews to make a veritable Garden of Eden. This race
developed for western Asia, at least, the art of writing. The writing was by cuneiform
characters upon clay plates that were then hardened and preserved. This method was
older than and far superior to the cumbrous hieroglyphics of the Egyptians. The
characters stood for syllables. The Semites expanded this writing into a most
expressive language. The use of language in writing at once added great divisions to
the law.

This race also probably invented the art of making weapons and other articles out of
bronze, at first a natural alloy of copper. It is the first sign of metal-working in the
history of the human race, and the bronze probably came from the Armenian country.
As early as 5000 B. C. bronze articles are found in Babylonia. The working in bronze
was probably the result of an accidental discovery, arising from the fact that bronze
can easily be made malleable and then hardened. Bronze weapons were made in
imitation of the cumbrous polished Neolithic stone weapons that had been in use over
four thousand years; but so slow is man to change his ways that the use of bronze in
Babylon did not become general until about 3000 B. C. The working in bronze passed
to Egypt after a long interval, but the Bronze Age in Egypt did not begin until about
1600 B. C., and it passed to the Greeks about the same time.

The effect of the use of bronze became very soon apparent, as the bronze weapons
were gradually made lighter, for they gave superior weapons and bronze tools made
possible the dressing of stone and the building of stone structures.

The Babylonian cities with their growing manufactures and wealth formed the
greatest center of trade in that age of the world. The main trade route from the Orient,
with caravans continually setting out for Asia Minor and the Syrian cities, furnished a
very large commerce. Manufacturing of various kinds in these cities made a division
of labor possible. It is impossible to overestimate the change that had come. Suddenly,
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comparatively speaking, we are taken from the pastoral age of the Aryans and the
Semites and put into a civilization of cultivated lands, an elaborate system of
irrigation, permanent houses, large dwellings made of unbaked bricks or of stone, and
of great temples. In fact it is apparent that the system of laws among the Babylonians
must be adapted to a very high and complicated civilization of a great commercial
community. Outlanders, being of some use, ceased to be enemies. Commerce
cultivated good relations. Men in this complicated civilization owed duties to many
more different people. A law of contract, of an easy and flexible kind, must develop to
suit a commercial and banking stage, with cities engaged in manufacturing and in all
kinds of commercial transactions, and a surrounding country engaged in very
productive agriculture. Settled forms of agriculture add a new body of law. Yet
necessarily their laws show many characteristics inherited from a primitive culture,
for men will long cherish their used and accustomed ways.

The original form of government in the cities had been theocratic, following the
common original development among Aryans and Semites, which originally lodged
power in the priests and then passed the duty of leadership in war to kings and chiefs
as a part of the discipline needed for conquering hordes. These Semites had passed far
beyond the point of the polytheism of the Aryans. Each city had its own god, or in
some instances a blend of more than one god, but the Semitic tendency was toward
the one deity, although the Semites readily acknowledged that there were other gods
presiding over other cities. Each city was ruled by a chief priest, and he gradually
took on the proportions of a petty king but retained his character of a priest. This
priest-king originally sat at the gate dispensing justice, as in other Semitic tribes like
the Hebrews, hearing the complaints of suitors, adjusting their disputes, and laying
down the law. But the Babylonians developed a trial court and an appellate court
system.

At last one great king, Sargon, about 2500 B. C. subdued the whole of Babylonia and
ruled a united kingdom. Two hundred years later came the greatest of these
Babylonian rulers. He founded the city of Babylon, which was to remain for over
seventeen hundred years the great city of the world. He kept his governor in each city,
but the prevailing god in Babylonia came to be a blend of the two gods Baal and
Marduk, whose great temple rose in Babylon. This king was Hammurabi and he was,
no doubt, a very enlightened ruler. The kings of Babylon, for the protection of their
trade route, gradually extended their empire toward the west until the Babylonian
Empire stretched to the Syrian coast. They conquered by means of better weapons and
a better discipline.

But these people were far from being entirely civilized. One curious survival is seen
that must have been based upon some primitive belief that went back to a time when a
wife, if she had no children, lost all right to share in the family estate, and lost her
status as a wife. The reason for the legal custom was plain enough, and one result of
this condition was that a wife could give her husband a slave or maidservant and
claim the slave’s children as her own. This practice is clear enough in the story of
Abraham, Sarai, and Hagar. A different result of the legal situation as to a wife
without children, inherited from a time of an utter lack of any idea of chastity, was a
practice of virgins at the temple of Babylon. It is said that the original practice was for
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the virgin to stand at the temple and sell her favor for money to any casual passer in
order to give the money to the temple as an offering to the great goddess Ishtar. Thus
her fertility was assured. This form of the practice seems to be doubtful. The
established practice was for the virgin to pay the priest for his embrace, and this is
probably the original religious ceremony. It seems far more likely as a primitive
priestly belief gradually becoming an imposition. It was widespread among the
Aryans, and in India to-day the practice as a regular proceeding from a remote past is
for the bride to cohabit first with a Brahmin priest. In Europe either the Celts or the
prior inhabitants had the same ceremonial. It came down even to medieval times as
the jus primae noctis or le droit du seigneur, but among the Semitic Hebrews the
practice never existed, for among them, as among us, a lack of chastity in the bride
that has been concealed is sufficient ground for annulling a marriage. But it is likely
that the chastity idea is not a primitive belief.

A final invention that came out of these lands or Egypt was the discovery of the
working of iron about 1400 B. C. It rapidly supplanted bronze, and as the Stone Age
yielded to the Bronze, so the Bronze yielded to the [ron Age, and in the [ron Age with
its modification of steel the world has always remained.

Owing to a wide use of writing among the Babylonians they committed all
transactions to writing. Their legal custom (which is called a statute of frauds among
us) that required practically every transaction to be evidenced by a writing, and the
preservation in the ruins of cities of clay plates on which are written deeds, bills of
sale, bonds, receipts, accounts, drafts drawn at a distance, promissory notes, and many
judicial decisions constituting the oldest law reports, give us much more certainty as
to Babylonian law than we have regarding any other ancient system except the
Roman.

At the head of the government stands the king. He respects the rights of the different
cities under his sway, but his kingdom is a city-state ruling other cities, as was the
wide sway of Athens, of Rome, of Florence, of Milan, or of Venice in later ages. The
king does not profess to be a lawgiver or a legislator, but he has the custody of the
laws and he assumes the duty of saying what they are; and for the first time it appears
that the state has assumed the duty of doing justice to its citizens. This point had
slowly been reached through the ages and was a further development of the instinct,
now a reasoned process, of protecting the social state. The laws are delivered to the
king as divine by the god of the city, and the oldest collection of laws in existence is
the so-called code of Hammurabi. It dates from between 2250 and 2000 B. C., and the
older date is probably nearer the true time. These laws were first discovered from
their inscription upon a diorite stone, but other older copies in clay have remained.
This is the origin of the practice of the laws of various races being inscribed on stone.
But in every instance such laws are merely the old, settled customs reduced to writing.

At the head of the stone is the figure of King Hammurabi receiving the laws from the
seated figure of the god. The laws open with Hammurabi’s words: “Law and justice |
established in the land, I made happy the human race in those days.” Thus early we
get a picture of a great king who felt that his highest claim was that he made his
people happy. The first part of the laws has been erased by some subsequent king, but
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the far greater part and all the important part of the laws inscribed remains. This code
can be supplemented by a vast number of clay documents of various kinds mentioned
above.

As time passed on, the Babylonian kingdom suffered many reverses. Gradually higher
up on the rivers arose the state of Assyria with its god Ashur. The Assyrians had the
same system of laws, generally speaking, and they had received from the Babylonians
the art of writing documents. By this time a language called Aramaic and coming
from Syria became widely diffused through all of Mesopotamia and many of the
Assyrian documents are in this language, which seems to have been used
indiscriminately with the Assyrian tongue. The Aramaic was afterwards to become
the language of the Hebrews. In process of time the Assyrians absorbed much of the
civilization of Babylon, but they were never the talented race that had made the first
great civilization. As time went on the Assyrians, through their better disciplined
army of bowmen—another instance of a better weapon and better discipline—became
the conquerors of the world from 900 B. C. They disputed the control of the East with
the Egyptians and after the great Egyptian conquerors overran the territory reaching
from Egypt as far as Mesopotamia, the Assyrians conquered the Egyptians and ruled
all of western Asia and Asia Minor in one great empire. A single people in their
mountain fastnesses repelled the Assyrian conquest. They were a part of the Hebrews,
although the greater part of Palestine passed to the Assyrian rule.

The Assyrian Empire exhausted itself by its continuous war and another Semitic race,
the Chaldeans, resuscitated the great empire of Babylon. They finally conquered even
the remnant of the Jews, destroyed Jerusalem and transported a large part of the
population to Babylon, where it remained during the Captivity until the Babylonian
Empire was finally destroyed by Cyrus, an Aryan conqueror from the uplands of
Persia. But the laws of Hammurabi endured for thousands of years through all these
changes; and even in after ages when Seleucia was the capital of the Seleucid
successors of Alexander of Macedon, and still later when Bagdad was the city of the
Caliphs, the successors of Mahomet, Omar, Othman, and Ali, the same laws
continued to govern a fairly flourishing land. It was reserved for the Turk to turn
Mesopotamia into a desert, but perhaps under another rule Babylonia may regain
something of her ancient fertility.

As will later appear, many of these Babylonian laws, especially the commercial laws,
passed to Palestine and Syria and to Asia Minor and its Greek cities, then to Greece
itself and formed the basis of the commercial code at Athens. From Athens and
Rhodes the same laws passed to Rome, and from Rome were diffused through
continental Europe, and they exist to-day. One point to note is that the law among the
Semites, being the expression of divine and errorless wisdom, must necessarily be
unchangeable. The only way in which the law could be ameliorated was by a delivery
of new law from the god to the priests or to the king. The connection between the law
and the priest was plain in Babylon, but the secular judges and the civil courts
gradually supplanted the judges and the priestly courts. This was the process in
Palestine and long afterwards in England. From Palestine the connection between law
and priest passed to Rome after the advent of Christianity, and out of the Hebrew law
and the Roman law was created the canon law. This situation was dominant in Europe
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all through the Middle Ages, and from its results we are not yet entirely freed. These
developments will be noted later in the proper connection.

In considering these laws of Babylonia we may consider first the public law. The king
is the head of the state, the guarantor of the laws and of justice to his people, the high
priest and representatives of the god. He rules by divine authority. The institutions
were the work of the god. As St. Paul was afterwards to say, “The powers that be are
ordained of God.” The Babylonians agreed with the divine right of kings, which was
afterwards to be developed by the philosophers of absolutism from Hobbes to Hegel.
The king was deified just as afterwards were the Roman emperors. Under the king
were the nobles, the freemen, and the slaves. The word for a noble became also the
word for a freeman, and this change showed a growing tendency to political equality.
One distinction was that a freeman must accept compensation for an injury, while a
noble could exact a retaliation for a corporal injury. The nobles were probably the
conquering race and kept their own customs like the Franks in Gaul or the Normans in
England. The noble for injuries inflicted by him paid a heavier compensation. The
analogy of the situation to that of the Normans in England is plain. The freemen
constituted the bulk of the community that was free. Below them were the slaves and
serfs. The slave belonged to his master, but he could buy his freedom or could be
manumitted. If a slave married a free woman, her children were free and half of the
property was free to her. The slaves on the estates were generally of a subject race and
were bound to the soil and had rights in the land they possessed. They were probably
no worse off than the original English copyholder on the manorial estate.

Strangers and aliens were numerous in the cities. No question seems to have been
made that they should have the benefit of the laws. It was a general rule among
Semitic commercial communities that, to quote the Bible, “There shall be one law for
the homeborn and for the stranger that sojourneth among you.” Even in our
Constitution the jurisdiction given to federal courts to protect the foreigner or the
citizen out of his own state can be traced directly back to the Babylonian law.
Generally speaking, there was one uniform system of law in Babylon, all received
from the god and all in fact customary law. Much of the old savage law was gone.
There was no tribal law. This had all passed into the state and city law. The practices
of the blood feud, self-help except distress, and marriage by capture were gone, but
the family solidarity and the district responsibility were substituted for the kindred.
The law of exact retaliation remained as a rule of damages. There was private
property in the head of the family as representing the whole family.

The king had his own estates. The different cities had the duties they levied on goods
in transit and ferry dues. The ferry dues would indicate one public utility owned by
the city. The land in private ownership had its fixed charges, like the knights’ fees
under the Norman kings. A definite area furnished for the army a bowman and a
pikeman. The latter carried the shield for the bowman and for himself. Royal
authorities commandeered property and gave a receipt for it. The land was bound to
furnish the men for the army but the conscripts were often, it would seem, of the
condition of serfs. The nobles went to war and no doubt furnished the officers for the
army. The law was that a man was bound to serve but six times in the army.
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Certain estates were held of the king, like the grand and petty sergeanties under the
English kings, on personal services to be rendered to the king. All estates that were
ancestral were tied to the family, but the holder could alienate them subject to the
family right to redeem, which was not limited in time. This law among the Hebrews is
vividly pictured in the book of Ruth. Much land was rented, especially by the temples,
which held great possessions in land. This was to be repeated in the great possessions
of the medieval church in Europe. The temple estates furnished many leases and many
burdens were imposed on the temples. They must preserve certain hereditary rights in
a portion of the temple of a character approaching the English advowson, or right to
appoint the incumbent of a church. The temples were required to make advances to
the poor and to furnish seed and corn and implements, and they were required to
redeem certain prisoners who had been captured in war. It should be remembered that
there were no poor laws in England until after the confiscation of the great estates of
the abbeys and monasteries.

The law of landlord and tenant seems fairly enlightened. The rent was as contracted
for, but if there was a failure of crop a moratorium or delay as to payment took place.
If the rent was fixed, an accidental loss fell on the tenant; the tenant was bound to
cultivate the land in a proper manner, or, as we should say, in a husbandlike manner,
and he might leave the land if he left it in good condition. The tenant had power to
sublet the land, but if the lease was one on profit-sharing, as where a temple was
landlord, and the tenant was supplied with implements and cattle, there were harsh
penalties on the tenant for selling the implements or mistreating or subletting the
cattle. One very advanced sort of law was a building lease. The tenant put up the
building which at the end of eight or ten years belonged to the landlord, just as we
have our ninety-nine-year building leases. There were contracts of hiring cattle. The
lessee was an insurer against loss, that is to say, he took the risk. He was required to
keep the cattle properly bred and was responsible for any trespass on private property
by the herd. Since there was an elaborate system of irrigation, that organization took
the form which it has generally preserved. There was a general ditch from which the
water was taken out into private ditches. It is probable that there was a public
superintendence of the taking out of the water and of its use. The user was responsible
for all damages resulting from the escape of the water after he had taken it. This law
remains until the present day.

There was much employment of hired labor and in the case of all sorts of hired
workmen the rate of wages was fixed by law. This is the original of the English
Statutes of Laborers. There was a relation, therefore, of master and servant distinct
from that of owner and slave or serf, just as that condition afterwards arose in
England. In regard to other domestic relations, the law as to husband and wife
provided for a marriage by purchase, arranged between the fathers. It must have been
a curious sight throughout Babylonia, when the day came when all the unmarried girls
of proper age were publicly put up for marriage by purchase. But it should be
remembered that when in the early settlement of Virginia unmarried girls and women
were brought over from England, they were put up for sale in the same way that
fathers offered their daughters for sale in Babylonia. There was no marriage without a
written contract, and it provided whether or not the husband became liable for his
wife’s debts before marriage. If the contract was silent, he became responsible, but by
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contract he could repel this liability. He was liable for his wife’s debts after marriage.
A divorce was optional with the husband, but if there were children their support and
the wife’s support must be provided for upon a divorce. This is our law of alimony.
The wife had her action against the husband for cruelty and neglect, and if the
husband died leaving children, the wife could not marry unless the interests of the
children of her former husband were fully protected. In this early civilization a wife
could be a sole trader, for there was a penalty directed against those who led married
women into improvident mercantile ventures.

All deeds were drawn up by an officer corresponding to a notary. These men were
called scribes or scriveners. The deeds were confirmed by oath as to the warranty and
publicly sealed and witnessed by witnesses. The greatest freedom of contract by
agreement existed, and it is probable that there was no formal character of contract. It
was all a matter of intention and agreement as evidenced by a written document. The
Babylonian law as to written agreements was about what our law is to-day. A contract
put into writing cannot be contradicted by oral evidence to the effect that the parties
made some other agreement. All were what we call consensual contracts and each
contract provided that any dispute arising thereon should be submitted to the decision
of the king, and the parties were bound to abide by that decision. This shows that the
king’s assumption of the readiness to do justice was not compulsory on the parties but
was an arbitration to be agreed to, just as among the Celts the submission to the
decision of a Brehon was not compulsory but the result of agreement. This was the
original rule in English law as to a jury trial, when the jury was originally instituted.
This is shown by our pleadings in the fact of what is called the similiter, where the
one party puts himself upon the country, that is to say a jury, and the other party
pleads that he doth the like. This is, in fact, an agreement to submit to a jury trial. All
men know of the contracts among us to submit disputes arising under contracts or
under wills to some kind of arbitration; but the conception of the jurisdiction of courts
is so changed among us, that no agreement to arbitrate can oust the compulsory
jurisdiction of courts.

All the different transactions of sale, lease, barter, gift, dedication, deposit, loan, and
pledge were matters of contract. These legal transactions have never changed their
character. The promissory note for money loaned took the form of a bond to pay.
Lands or goods were delivered by means of the symbolical delivery of a staff or key,
as in medieval English law of livery of seisin. The agreement to pay the purchase
money was sometimes in the deed and sometimes put in the form of a bond. The
seller sold the goods on the basis of caveat emptor. The correctness of this rule was
debated in Roman law, but it was firmly imbedded in the common law of England. It
means that the seller does not warrant the goods unless he agrees to warrant.

If a man bought or received goods on deposit from a minor or a slave without power
of attorney, he must produce the seller and the bill of sale or the witnesses, or he died
as a thief. A man was required to give up stolen property, but he had a five-fold
remedy against one who had sold him stolen property. The purchase of goods abroad
was subject to the true ownership, if the goods came to Babylonia. On a sale there was
a warranty as to slaves which was generally against a particular kind of sickness for
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one hundred days. The female slave was delivered on a three days’ approval. A Mann
Act was certainly foreign to the ideas of these people.

Payment in commercial transactions was usually in money, stating the place of
payment, but payments in produce were provided for with a statutory equivalence. In
extensive trade transactions speculative contracts were made where money or goods
were delivered to an agent to travel and sell and to reinvest the proceeds, and this sort
of transaction is continued until the present day, as will appear later. By these
commercial adventurings a large commerce was carried on. Caravans were public
carriers and a written receipt for all goods was necessary, like our bill of lading. No
other claim for goods could be made except for those in the receipt. This is the present
law of carriers. If an agent to travel and sell or buy made no profit he was required to
return double what was confided to him, and if a small profit was made he made up
the deficiency. In other cases, and they were the normal rule, profits were shared, and,
singularly enough, neither the carrier nor the agent to sell was responsible for an act
of the public enemy.

On consignments to caravans the freight was paid in advance and the carrier was
responsible at all events, except for acts of the public enemy. Warehouse receipts
were issued for goods. Ships were hired for water carriage. On a contract for building
a ship a warranty was made of seaworthiness for a certain period. In cases of collision
of ships the moving ship was always at fault.

The liquor trade came in for its regulation. The keeper of a tavern must prevent
disorderly conduct on the premises under pain of death. In commercial transactions
payment through bankers or by written draft against deposit was common, and bonds
to pay were negotiable. There was always a marriage contract, and if a wife had no
written marriage contract she was not a wife in fact. Ignorant people still show an
almost fanatical zeal over their marriage lines. But a curious survival was that the
wife remained part of her father’s family. Among the early Romans the wife passed to
the husband’s family. The wife forfeited her right as wife by misconduct, but upon her
divorce she kept her dower property. If the wife failed in her action against her
husband or was proven a bad wife, she was drowned. If a husband left his wife
without maintenance she could take up with another man, but she must take her
husband back when he returned, and her children went to the husband; otherwise she
was treated as guilty of adultery. This would have been a pleasant land for Enoch
Arden.

Monogamy was the rule. There were at the temples vestal virgins who married but
were not supposed to have children. They furnished a substitute in the person of a
handmaiden. The father had power over his daughter, but the brothers managed the
sister’s property until she married, and then her husband had control. The son became
emancipated on his marriage if he was of age, and he obtained his share of the
property. In other words the patriarchal family and its estate had ceased to exist
except as a thing to be constantly divided.

Adoption of a child was common with childless people, but if an adopted child, on the
discovery of his true parents, desired to return to them, his eye or tongue was torn out.
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It may be assumed, therefore, that an adoption generally stood. The adopted child
shared in the family property as a child and all children shared equally in the father’s
estate. There was no right of the firstborn as among the Hebrews. A child could be
disinherited only by a judicial decision.

The crime of adultery in the wife was recognized, but she was entitled to a kind of
proof that survived for ages as the trial by ordeal. If when thrown into the river she
sank, she was proven guilty, but if she floated her proof of innocence was complete.
Babylonian women who intended to indulge a vagrant fancy were, no doubt, trained
swimmers. In later ages William Rufus, the second Norman King of England, scoffed
at the ordeal. It certainly would have been a sounder method of proof, if guilt had
been shown by floating. All would have been guilty or drowned.

The law as to damages was strongly tinged by the primitive law of exact retaliation. If
a builder built a house so that it fell and killed the owner, the builder was put to death,
but if it killed the eldest son of the owner, the eldest son of the builder was put to
death. It remained for the Jews to advance the law beyond this primitive stage and
rescue the son. In any event, the builder rebuilt the fallen house. The law was that if
any one destroyed another’s eye, his own eye should be destroyed. If a bone was
broken, his own bone was broken. If a tooth was knocked out, his own tooth was
knocked out.

There were penalties of different amounts of savagery for theft, for illegal buying or
selling, or receiving stolen goods. A false claim, kidnapping, harboring of fugitive
slaves, and brigandage were offenses. If a debtor’s son in the custody of the creditor
suffered death caused by the creditor, the creditor’s son was put to death, and in the
case of a bad builder, the penalty was exact, owner for owner, son for son, daughter
for daughter. Banishment and the lash were other methods of punishment, but there
was no imprisonment, it is needless to say, because prisons were far in the future.

A curious fact was that the law as to dangerous animals at large was precisely the law
of negligence. The responsibility of the owner depended upon his knowledge of the
character of the animal. This, it will be seen, is the Hebrew law in Exodus and in
Deuteronomy, and from the Hebrews it passed to the Romans and to England.
Carelessness or neglect was punished and the standard of negligence seems to have
approached our standard of reasonable care. A surgeon was held to strict
accountability. If he caused loss of life or limb he lost his hands, if a veterinary, he
paid for his malpractice. It has taken long ages for doctors to achieve the comfort of
burying their mistakes.

It would seem that witnesses appeared before the judge and a curious analogy to our
separation of witnesses at the trial was the injunction when witnesses were summoned
that they must not come together. In later Hebrew law witnesses were examined
separately. In certain cases where witnesses would have been of no particular value or
could not be ascertained, the ordeal was resorted to as a method of proof. For
instance, the law provided that if a man had placed a charm upon another, and had not
justified himself, the supposed wizard could make his proof of innocence by going to
the holy river and by plunging in. If he drowned the accuser took his house, but if he
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was saved and thus proven innocent, the accuser lost his life and his house. This
should have discouraged prosecution for wizardry. The same ordeal was applied to a
wife for unfaithfulness, but in that case when the wife passed safely through the
ordeal, the husband did not lose his life. If men are of such a mentality that they
believe in spells and witchcraft, there would seem to be no better proof in such a case
than the ordeal. Even in England before Sir Matthew Hale in the last half of the
seventeenth century, the question of guilt of witchcraft was submitted to a jury, and
among us the witchcraft proceedings at Salem convince us that the primeval savage
terrified by the dark fears cast by his own ignorance still had power in fixing the law.

Women devoted to a religious life suffered death for going into a wineshop, and the
slanderer of a nun or of another’s wife who could not justify was branded on the
forehead. If a wife went insane she was required to be supported, but the husband
could marry again. Such a law would have been a comfort to George Eliot. Whenever
a contract was annulled it was canceled by being broken to pieces. Every decision of a
court was given in writing. The deputy of the king in the various cities rendered
decisions in the first instance and an appeal lay from his decision to a bench of judges
who represented the king.

This is but a very abridged sketch of Babylonian law, but it shows what extraordinary
advances had been made by this talented race. Many of the cumbrous practices of the
earlier Aryans and Semites had been cast off, and the social organization was far on
the highroad to the conditions afterwards attained at Rome. But it is here to be noticed
that private personal property had at last emerged as the possession of the individual.
Individual responsibility was beginning to dawn in the law. A law of crime as a public
offense was dawning. The relaxing effects of a widely extended commerce on the
primitive law are very plain. The law has now become complicated. No longer is the
casual knowledge of the elders or the priests sufficient in the law. A learned class of
judges is manning the king’s courts, and justice has become something that the king
owes to all his land. Had it not been for the destructive effects of a conquering race
like the warrior tribe of Assyrians with their new disciplined army of bowmen, and
for great conquerors like the Assyrian Esarhaddon, Sennacherib, and Shalmaneser,
this splendid civilization might have gone on to the finest issues. Even as it was,
civilization is such a priceless possession that Assyrian, Chaldean, Persian,
Macedonian, and Saracen conquerors left this garden of the world with its law
practically unharmed until the unspeakable Turk reduced it to beggary and barbarism.
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Chapter 5

The Jewish Law

The Semitic lamp of legal culture was passed on to another race whose genius lay in
gradually ameliorating conditions in the law by elevating the ideas of the Deity, and
by advancing the conceptions of rightful conduct. After Babylonia had long been a
flourishing empire the Hebrew race emerged from a barbarous condition of life. They,
by their very position, lay in a critical place. The marching and countermarching
armies of Semites and Egyptians, contending for the mastery of the world, passed
over the land. The reéditing of the Hebrew documents after the Babylonian captivity
renders it difficult to separate different stages of the Hebrew laws. But since those
laws have exerted their great influence on the medieval and modern law of Europe in
their form, as shown in the Bible, it is not necessary to do more than to take the laws
as they now exist in what we consider the sacred Scriptures. Accuracies of translation
are of no importance, for the Latin Vulgate version and the English translation of the
Scriptures have been the form through which the Jewish influence on European law
has been exerted. It makes no difference whether the translation was exact or not. We
must accept the laws as they are in the Bible as translated, and they must be
considered for legal purposes as correctly translated, for in that form they entered into
the development of the law.

It goes without saying that the Hebrew laws are the product of a long development.
They begin as primitive customs, which are gradually ameliorated with the progress
of time. After the captivity at Babylon, many things from the Babylonian law were
incorporated into the Jewish law. The Diaspora, or dispersion of the Jews, resulted in
great Jewish communities in many lands. But the following sketch of Hebrew law will
be confined to that part of the Jewish law which was passed on to the Romans and by
means of the Scriptures and medieval priestly judges exerted so great an influence on
modern law. The religious ceremonial law lies outside of this line of influence. We
are not here concerned with the fact that critical study of the Scriptures would find
much to criticize in the medieval lawyer’s beliefs as to the original source of Hebrew
law, and as to the validity of any assumption that those laws are properly called
divine.

The first glimpse we obtain of the Jewish tribes shows a patriarchal form of family
and a tribal organization where the priest is the ruler and leader of his people. The
priest is the actual ruler and he alone was able to convey to his followers the
commands of their god. He was the custodian of the laws, and was the judge of the
disputes in the tribe. Thus would speak a medieval lawyer, using the Bible to ascertain
its legal commands as the words of revealed truth. To him every text was the
undoubted wisdom of Omnipotence and all the texts were to him of equal force and
all came from the period and from the authorship that was claimed for them. The laws
emanated from God and were divine, and the priest alone administered them.
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The story of Jethro, the Midianite, the father-in-law of Moses, although very late and
showing some Hebrew scribe rationalizing the ancient writings, indicates the
condition and gives us our first example of a reformer of legal procedure. The tale
indicates that Moses, with his duties as leader and ruler, mouthpiece of the God,
recipient of the laws, and judge of all disputes, was an exceedingly busy man, wearing
himself out in attending to his multiform duties. Jethro had come to visit his son-in-
law and to congratulate him not only on having escaped out of Egypt, but on having
so thoroughly “spoiled” the Egyptians just before starting. Moses in hospitable
fashion had a dinner for his guest and invited to meet him Aaron and the elders. This
has a modern sound. Aaron, a great talker, highly entertained the Midianite at the
dinner, though he, no doubt, was discreetly silent regarding the golden calf episode.
The next day Jethro, in wandering about, came upon the curious sight of Moses as he
sat to judge the people “from the morning unto the evening.” Jethro is the first on
record of those curious animals who can sit patiently in a court room all day hoping
for something to happen which may be interesting. It was, to use an anachronism, all
Greek to Jethro, and he inquired of his son-in-law what he was doing, sitting alone all
day with the people standing by. Moses replied that they came with a dispute “to
enquire of God” and he judged “between one and another” and made them “know the
statutes of God and his laws.”

Jethro, who apparently had never seen such a performance before, replied at once
with preternatural wisdom: “The thing that thou doest is not good.” It wears you away
and 1s too heavy for you and you cannot do it well all alone. “I will give thee
counsel.” Continue to intervene between the people and their God, teach them the
ordinances and the laws, but “provide out of all the people able men” and let them
judge the small disputes, but “every great matter they shall bring unto thee.” Moses
took the advice of this first and eminently sane reformer of procedure, and did choose
able men who judged the people at all seasons and “the hard causes they brought unto
Moses, but every small matter they judged themselves.”

This is a belated priestly explanation of the institution of various kinds of courts and
the general idea of an appellate court. Perhaps the Midianite nomad was a traveled
man, and had seen such institutions in Babylon, where they had been in use for a
thousand years or more. The story is clear as to the judicial function belonging to the
priest.

It is of no importance to us that the exodus of six hundred thousand people, with
flocks and herds, as Genesis represents it, would have required a train of march about
two hundred miles long, that a forty years’ sojourn in the desert of such an array is out
of all question, that the function of manna to feed the array seems problematical with
great flocks and herds available, for these supposed historical facts have nothing to do
with the legal situation, except to show that the tribe was living in the pastoral or
nomad stage.

The divine command, as the priestly scribes represented it, had been given expressly
for a kingdom ruled by priests without a king, “a holy nation.” This theocratic idea of
government, advanced in the Scriptures, has never been given up by the religious, as
witness the Puritans in England and New England and the Scotch Presbyterians. The
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system was a failure in Palestine as it will be everywhere. After an experience that left
the Jews in subjection to the Philistines with their arms taken away from them, they
demanded a king competent to lead. Samuel, the judge, is related to have painted for
them a frightful picture of what kings would do to them, but the people “refused to
obey the voice of Samuel” and very sensibly said: “We will have a king over us; that
we also may be like all the nations; and that our king may judge us, and go out before
us, and fight our battles.” They were evidently weary of poor generals and poor
judges, in spite of the startling performances of Samson, who was a judge of Israel.
Singularly enough the account, which is, of course, by a priest, states that Samuel
sought advice of the Lord and was told to let the people have their own way, that they
would pay heavily for it. Thus happened in Palestine what had happened more than a
thousand years before in Babylonia; the king became the fountain head of justice
until, after Israel passed under the Assyrian and Judah under the Chaldean, the
priestly rule was restored for a time.

The change to a kingly rule was immediately successful. The Jews grew in prosperity
and wealth. They penetrated along the great trade routes and became active in
commerce. They took their alphabet and the art of writing from the Phenicians. They
produced a large amount of religious writing that was unparalleled in its elevation,
although some of the Egyptian and the Babylonian literature of this kind is very
beautiful. The state suffered dissensions in its exposed situation. The Kingdom
became divided. These misfortunes were constantly treated by the priests as due to a
departure from the worship of the Hebrew god and the rule of the kings was tempered
by priestly rebukers, just as long afterwards St. Ambrose rebuked the Emperor
Theodosius.1 Underneath this history lies a legal development which began with the
usual primitive practices of the Semites.

Among inherited primitive institutions the patriarchal family stands out very clearly,
and as a consequence the custom of monogamy was prevalent. The head of the family
seems to have had absolute power over his children, so much so that Abraham could
prepare to offer his son as a sacrifice. This is the salient fact, a father had the power of
life and death over his son. Marriage had become a matter of contract, and the
husband had control over the wife. The forbidden degrees of marriage were all within
the kindred, except that the Hebrews were commanded to marry within the tribe. This
exclusiveness was fed by a jealousy of their God toward other gods, but this
injunction to marry within the tribe was continually violated. The daughters of Heth
that wearied Rebecca continued to be attractive. Property was originally family
property and was kept within the family by the usual expedients. There were certain
customs calculated to preserve the family and its property. The widow could call upon
her deceased husband’s nearest male relative to marry her. The original statement is
that the widow could conscript her husband’s brothers. The story of Ruth, a very late
book in the Old Testament dating from a time after the Captivity, illustrates the
situation and is interesting because it turns on a point of law.

A Hebrew, Elimelech, from Beth-lehem-judah, at a time of famine, in the period of
the Judges and before Saul or David, went into the land of Moab, taking with him his
wife Naomi and their two sons. The husband died, and the sons married in Moab, one
marrying Ruth and the other Orpah, both Moabitesses. The sons died, and Naomi
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started to return to Judea. She advised her daughters-in-law to return to their own
people, for Naomi said, “I have no other sons to marry you,” meaning, of course, that
if she had other sons the law would compel them to marry the widows. Orpah went
back to her family, but Ruth “clave” to this pearl among mothers-in-law. The two
women came back to Bethlehem in the beginning of the barley harvest. Naomi now
looked for some one out of her husband’s family to marry Ruth (the agnatic relation is
emphasized; there was no duty to marry laid upon Naomi’s own family). The law
suddenly becomes wide enough to entrap as a husband for the widow any male
kinsman of the dead husband of Ruth, but the law gave the preference to the nearest
male kinsman. The law, however, meant nothing to this lady. She selected the wealthy
Boaz, a kinsman of her husband’s, but not the nearest; and Ruth, who had some
confidence in her own good looks, suggested that she go to glean corn in the field in
the hope she might “find grace” in some one’s sight. The harvest field as a place to
look for a husband sounds primitive. Naomi, no doubt, took care that Ruth went to the
right place to find Boaz. The detail of the tale is too prolonged for quotation, but Boaz
was helpless in the hands of the two women, and they schemed it so that Ruth was, as
we should say, thoroughly compromised.

Boaz seemed much taken by Ruth’s beauty, and by the fact, so flattering to an elderly
man, that Ruth “followed not young men.” There was, however, a kinsman nearer to
Ruth’s dead husband than was Boaz. This kinsman had the right or, perhaps we
should say, the duty to marry her, but if the nearest kinsman would not exercise his
privilege, Boaz announced himself an eager candidate as the next kinsman in line.
Naomi, evidently instigated by Boaz, now called upon the kinsman to redeem a tract
of land of her dead husband, or perhaps she put the land up for sale; and Boaz brought
the nearer kinsman before the elders of the city and offered him the chance to buy or
redeem, saying, “You buy also of Ruth and you must take her with the land”; but the
kinsman said that he would be compelled to go into debt for the land, and he said to
Boaz, “Buy it yourself.” The beauty of Ruth had no effect upon this clod. Thereupon
Boaz said unto the elders, “Ye are witnesses that [ have bought the land of Elimelech
and his two sons, and have bought Ruth, the Moabitess,” wife of one of the sons. So
Boaz married Ruth and the story ends with Naomi holding in her arms her first
grandson, whose grandson was King David. He probably inherited his ability from his
great-great-grandmother. Boaz was a doomed man as soon as Naomi selected him as a
husband for Ruth.

When we look through this story to the legal conceptions behind, it shows the
marriage by purchase, the fact that the land inheritance must be sold to, or, if sold,
redeemed by, the nearest kinsman that wished to own it, and that it was the duty of the
purchaser to take the widow of his kinsman along with the land. This tale has a plot
founded upon a good law-point, the first of such plots on record. It is a curious
mixture of primitive law, female perspicacity, love at first sight, and sound ideas of
business.

In the earlier law a vein of unconscious humor is introduced by the provision that if
the brother or kinsman of the dead husband was so ungallant as to refuse to marry the
widow, he could be haled before the old men by the slighted widow, who was
permitted to address him in exceedingly contemptuous terms, and then she was given
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the inestimable privilege of “spitting in his face.” This also seems to be quite
primitive; and yet the legend among the feminists is that the primitive laws were made
by men for their own advantage.

Another primitive element in Jewish law is the lex talionis, the age-old expedient of
an exact retaliation. It is said to the law-breaker, “If any mischief follow, then thou
shalt give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot,
burning for burning, wound for wound, stripe for stripe.” There crop out here and
there the old taboos of defilement by the touching of any creeping thing, the eating of
certain kinds of food, the eating of meat unless it have the proper butchering. All
these taboos are most pronounced in the priestly code of law: “a blind man, or a lame,
or he that hath a flat nose, or any thing superfluous, or a man that is brokenfooted, or
brokenhanded, or crookbackt, or a dwarf, or that hath a blemish in his eye, or be
scurvy, or scabbed...shall not come nigh” the altar. In the list of things forbidden to be
eaten are the camel, hare, coney, horse, swine, eagle or osprey, the kite, vulture,
raven, owl, hawk, cuckoo, swan, pelican, stork, cormorant, heron, lapwing, bat, every
creeping thing that flieth and anything in the water without fins and scales. The
reasons given for tabooing swine, “that it parteth the hoof but cheweth not the cud,”
points to some sort of prehistoric judgment that came out as a taboo. The camel’s
hump is said to be good eating, horseflesh is an excellent viand, and the swan for
centuries graced the royal table. There is no reason for proscribing the eel, and locusts
are said to be good food by those who enjoy them. What would become of crabs and
lobsters under this divine command? Only a priest could object to ham or bacon. The
injunction against eating anything that dieth of itself was sound from a sanitary
standpoint. Other taboos are curious. The prohibition of a team made up of an ox and
an ass, the command that a bastard’s progeny shall not enter the congregation until the
tenth generation, the injunctions to keep cattle of unmixed breed, not to sow mixed
seed, not to wear any garment of mixed wool and linen, have some basis in primitive
beliefs. Perhaps the injunction that a man shall not wear a woman’s clothes, nor a
woman a man’s, belongs in the same category. But it would seem that the Jews had
never heard of a mixed team of dog and woman, such as can be seen in some
European countries.

The law considered peculiarly divine was the Ten Commandments which were
delivered engraven on a stone “by the finger of God.” Moses, in his disgust at the
golden calf performance of his followers, broke up the first copy, but he was
furnished with a second. These laws are of a legal, a religious, or a moral character. It
is worthy of note that there is no sanction to those laws as delivered; that is to say, no
punishment is prescribed; but the people are plainly told what evils will fall upon
them if they violate these laws. Yet the evil is not to fall upon the wrongdoer, it is to
involve both innocent and guilty in one common destruction. In other words, here in
its baldest form is the old primitive idea of no individual responsibility, but the
general liability of the tribe or the city or the kindred for the wrongdoing of any one
of the tribe or city or kindred. This is a belief grounded in human nature, and few to-
day who read and believe in the righteousness of the punishment foretold, feel any
repugnance to the injustice of the penalty. But as will appear, the Jews themselves
prescribed punishments upon individual breakers of these laws. In fact, the Bible itself
shows that there was a customary law much older than the law delivered to Moses.
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The first command is the injunction that is wholly religious: “I am the Lord, thy
God...Thou shalt have no other gods before me.” In the law that was said to be spoken
by Moses, the injunction is given to kill any one, a brother, a son, a wife, or a friend,
who enticeth to go and serve other gods. Such a one is to be stoned to death. The
prophet Elijah smote or caused to be smitten many who longed after the worship of
Baal. In another place there is an injunction to make no mention of the name of other
gods, “neither let it be heard out of thy mouth.” As soon as those of Christian faith
obtained control of the government of the Roman Empire, the harsh laws against
unbelievers that remained throughout the Middle Ages began. The offense at first was
called apostasy. The term “atheist” had already been appropriated by the pagans as an
opprobrious epithet to describe the Christians. A noted Christian martyr was hurled to
the beasts in the Alexandrian Theater with the cry, “Away with the atheist.” In the
Middle Ages the denial of the formulated creed of the theologians was punishable by
burning at the stake, and the melancholy instance of the learned Servetus at Geneva
among the Calvinists rivals the folly of the death penalty imposed on Socrates.
Savonarola’s death at Florence by burning seems to have been compounded of a
penalty for poor prophecy, a hot resentment against a priestly rule, and a general
offensiveness to the ecclesiastical authorities.

The second command supports the first by forbidding the worship of idols in any
form. The prohibition is directed against any image or likeness, not apparently against
the worshipping of natural objects, such as the sun or the moon; but the law spoken by
Moses is that worshipers of the sun or moon or other gods are to be stoned to death.
The images and idols are ordered to be burned and destroyed. A prophet speaking in
the name of other gods shall be put to death. In this connection is a sound legal test
for true prophecy, where it is said that if the thing follow not nor come to pass, the
Lord hath not spoken but it is the prophet’s own presumptuous speech. This is equal
to Jeremiah’s statement: “When the word of the prophet shall come to pass, then shall
the prophet be known, that the Lord hath truly sent him.” If this was the sole test of
prophecy, there was no reason why any one might not attempt it. If one by accident
stumbled on a true prediction, he at once became a prophet. The commandment
against idols itself imposes by way of punishment, after the Lord states that he is a
jealous God, that the sins of the fathers shall be visited upon the third and fourth
generation. This is the family responsibility substituted in the primitive way for an
individual punishment, and it bore no appearance of harshness or injustice to those
who were incapable of conceiving of individual responsibility.

The third command has been thought by some as intended to cover the case of one
sworn on the name of God, who does not respect the oath. In the law is the command:
“Ye shall not swear by my name falsely.” This commandment has for ages dictated
the form of the oath in court and the crime of perjury. At other times—and this is the
common meaning ascribed to it—it has been considered as a command against
profanity and blasphemy, because it was readily perceived that a law that forbade
false statements merely when an oath was taken in the name of the Lord left much to
be desired as a command to speak the truth. Yet this idea has had its effect. There are
countless people who do not hesitate to prevaricate, but if they are put under oath the
old commandment has its effect.
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The fourth commandment enjoins one day of rest during the week. For the Jews this
day was the Sabbath. A thousand years before that time the day of rest during the
week was observed in Babylonia. In the commandment as edited, the day of rest is
given as a resemblance of the creation of the world in six days, and the Lord’s rest
upon the seventh. To us this seems little short of irreverence. The later rationalists laid
stress upon the value of the Sabbath as a day of rest. It was not only for believers, but
for servants, slaves, and strangers, and the work cattle. It evidently belongs long after
the nomadic days of Moses. It was a religious observance among the star-gazing
Babylonians, celebrating the change in the phases of the moon, as the week is merely
a quarter of the lunar month of twenty-eight days, each quarter corresponding to a
phase of the moon. The last word in the Jewish law on the subject is that the day of
rest exists “so that thine ox and ass” may rest and that “the son of thine handmaid”
and the stranger may be refreshed. There is a case recorded of a poor wretch who
went out gathering sticks on the Sabbath day and was stoned to death. This injunction
carried into law in Christian countries not only has furnished material for the criminal
law, but, in the civil law as to contracts made on Sunday, or a bill or note presented on
Sunday, or any of the other varied circumstances in which the question arises, has
produced some quite extraordinary law. The long insistence of the gloom of the
Puritan Sunday among us has caused the strong reaction against it, which by very
religious persons is ascribed to the machinations of the Evil One, whoever he or it
may be.

The fifth commandment, to honor father and mother, shows that at last ancestor
worship, so plain in the Hebrew writing, is having its effect. It is an immediate
outgrowth of the patriarchal family. “Ye shall fear every man his mother and his
father” is another form. He that smiteth his father or his mother or that curseth his
father or his mother shall be put to death, is the legal form. Another provision of law
was that a rebellious, incorrigible son, who refused to obey his parents, might be
brought before the judges and by them he should be sentenced to be stoned to death.
When King Herod desired to put his two sons to death, he quoted to the court which
he assembled at Berytus this ancient law, as Josephus tells us in his Antiquities of the
Jews. But if any one supposed that a mother would take part in this unique proceeding
for putting to death a son, he must certainly have had little experience with the ways
of mothers toward erring sons. This commandment is the basis in our law of what
control parents can legally exercise over their children of maturer years. As a part of
this law came the Jewish respect shown to the old. In the law they were commanded
to rise up before the old, and this is to-day our custom of good manners, which only
the uncouth or the ignorant disobey, although it is no longer law.

The sixth commandment is the prohibition against the killing of human beings. The
Prayer Book translation attempts to rationalize this command by the translation:
“Thou shalt do no murder”; but this is simply importing it into the later law. In
primitive law every killing, accidental or otherwise, was an offense against the
kindred. Men of that epoch were incapable of weighing the impalpable matter of
intention. The original form of the law was, “He that smiteth a man so that he die
shall be surely put to death,” but it was later recognized that there was a difference in
killing. Then it was said that if the killing was not premeditated, the slayer might flee
to a city of refuge. The cities of refuge were in charge of the Levites. They were for
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the manslayer, that he “may flee thither which killeth any person at unawares”; that is
to say, accidentally. There were three cities beyond the Jordan and three in the land of
Canaan. The case is put of two men felling trees and the axe flying off the helve; in
such case the killer shall flee to the city of refuge and live.

In this connection the avenger of blood appears. He is the one in primitive law who is
acting for the kindred and carrying out the blood feud or law of selt-help. By the
custom he can kill the slayer wherever he finds him. The law was later rationalized by
a consideration of intention and by the nature of the weapon, if iron or a stone or a
hand weapon of wood. The killer, in case of the use of a deadly weapon, was a
murderer and should be put to death. This in our law is a presumption of malice from
the use of a deadly weapon. If the slayer kill out of malice or by lying in wait he is a
murderer, but if he kill suddenly without malice (our manslaughter) or cast anything
upon the deceased without seeing him, or accidentally, and was not his enemy, nor
sought his harm, the congregation of the city of refuge shall deliver the accused out of
the hand of the avenger of blood and there in the city of refuge he shall stay until the
death of the high priest. But he must stay in the city of refuge. If he comes out he can
be killed. After the death of the high priest, the slayer can return to his own land—a
curious statute of limitations, but the event of a high priest’s death was one that the
whole public would know.

It appears that the Jews once had the old system of the composition or satisfaction
given by the slayer for the killing, but murder had now become rationalized into, first,
our murder or premeditated malicious killing; second, our manslaughter upon a
sudden quarrel without malice; and, third, accidental killing. It became recognized
that this offense of murder was no longer a private wrong to be settled by a
composition or customary payment, for it was provided that the murderer must be put
to death. No composition or satisfaction could be made for it, nor could there be any
composition allowing a slayer to come out of a city of refuge. It need not be pointed
out that the law of sanctuary in English law and all our present distinctions in the law
of homicide trace directly back to the Semitic law. Connected with the law of
homicide was that of assault and battery, but this injury was to be compensated for by
paying for loss of time and by causing the injured to be thoroughly healed.

The seventh command shows the fully developed right in the head of the family to the
fidelity of his wife. Adultery as an offense, however it may be rationalized, is really in
the paramour an invasion of the husband’s assumed right to exclude others, which is
the legal definition of property. It was an offense in which then and now a married
woman must be concerned. The Jews had none of the looseness in sexual ideas of the
early Babylonians. If a woman married who was not a virgin, she should be stoned to
death. The offense of adultery was one committed by a wife. It was not an offense in
the married man unless he was the accomplice of a married woman; but modern law
has given the wife a reciprocal right of exclusive possession. The law was that if a
man committed adultery with another’s wife, he should be put to death along with the
erring wife. Fornication with an unbetrothed and unmarried woman required the
offender to marry her, but if the father of the maid refused to allow the marriage, the
offender was bound to pay money to the father of the damsel. The amount was the
ordinary dowry of a virgin. This is our common law of the father recovering damages
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for seduction, given by the legal fiction of loss of service. Fornication with a
betrothed maiden was treated as adultery. Fornication with a betrothed
bondmaiden—i.e., a slave—was not punished by death but by scourging. The priests
were certainly sound on the subject of conjugal fidelity in the wife.

The eighth command, against stealing, recognized the fully developed idea of
property. The command was carried further in the injunction which is much less
primitive in tone: “Ye shall not steal, neither deal falsely”” with one another. “Thou
shall not defraud thy neighbor.” The idea of stealing is carried into fraud and
deception. All stealing could be compensated at the rate of five oxen for an ox, and
four sheep for a sheep. Stealing was as elsewhere a private injury. If the thief were
found with the property, he paid double. There was no question that there was a clear
right to kill the burglar, as to which some doubt has been made under our law.

The ninth command is one of mingled law and morality. It may be either an injunction
to be honest in social relations or an injunction to speak the truth as a witness. The
law in Exodus enjoins against raising a false report, or being an unrighteous witness,
and in another place it is said: “Keep thee far from a false matter.”

The tenth commandment is an injunction of morality against a state of mind. It is not
a workable law, just as the injunction to “love thy neighbor as thyself,” found in the
Mosaic law, is not a workable law. Except where a belief is made a crime, the law
deals only with acts.

The Ten Commandments do not cover, except inferentially, certain well-known
subjects in law. In those other matters there appears in Jewish law a spirit of great
liberality. If we take the condition of slavery, the master who caused a loss of an eye
or a tooth to his servant thereby made the servant free. If a Jew was sold as a slave to
another Jew, such a slave, man or woman, must be released at the end of the sixth
year. The law proclaimed that the escaped slave should not be delivered to the owner.
This divine law could have been quoted against our Fugitive Slave Law. Kidnapping
to sell into slavery was visited with the death penalty. Perhaps the release to be given
to debtors at the end of every seventh year was only a counsel of perfection, as was no
doubt the general injunction to lend to the poor. Both injunctions affected only Jews
as the recipients of bounty. Charity was strongly enjoined as a duty. In spite of the
jealousy toward other gods and the endogamous practice of never marrying with any
other tribe, the liberal Semitic law as to strangers was enjoined. The provision as to
the one law for homeborn and stranger sojourning, supplemented by the extension of
the right to claim a city of refuge, was given to the stranger. The stranger should not
be vexed, but he “shall be unto you as one born among you, and thou shalt love him
as thyself.”

Just weights, just balances and just measures were enforced by the law. Fields should
not be gleaned but should be left for the poor and for the cattle. “Thou shalt not
muzzle the ox when he treadeth out the corn” is an oft-quoted duty. “Do not remove
thy neighbor’s landmark” became a curse in the minatory law. In the vineyard the
passer-by might eat as he pleased, but he could not carry anything away. Land must
lie fallow every seventh year, so the beasts could eat therein, and in the vineyard and
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oliveyard the crop was not to be gathered every seventh year. The employer was
commanded to pay his laborer at the end of every day. The man who had a new wife
was not to go out to war.

Witnesses were used in legal disputes. There was none of the old primitive methods
of proof. The original rule which passed into the canon law and into our law of
overcoming the effect of a sworn answer in equity, and into the law of treason, was
that two or more witnesses were necessary to make the proof. This meant two
eyewitnesses. The provision has caused endless trouble, but did something to
ameliorate the English law of treason.

Certain changes were made in the law in progress of time. One was that the firstborn
son should have a double portion. The case of the man who died leaving no son, but
five daughters, produced the famous judgment that decided the law to be that if a man
died leaving no son, his inheritance should pass to his daughters; if no daughters, to
the deceased’s brothers; if no brothers, then to the brothers of the deceased’s father;
and if these heirs fail, then unto his kinsmen that are next to him of his family. This
was afterwards the pure Roman law of agnatic inheritance, except that in that law as it
originally was, the daughters would not take a part. It is necessarily the law where
kinship was traced only in the father’s line. It is noticeable in Deuteronomy that there
1s no commercial or mercantile law, no provision as to all the varied contractual
situations, which had appeared in the Babylonian law. For the most part there is no
hint of a commercial community. Everything provided for suits the situation of a
nomad tribe passing into a settled agricultural community.

But the greatest and most distinct triumph of the Jewish law was the final emergence
of the individual. Quoted above is the much later Hindu statement. As we have seen,
all the law of liability had been based upon the liability of the family or kindred. The
innocent son was put to death for his father’s fault; but at last came the law: “The
fathers shall not be put to death for the children, neither shall the children be put to
death for the fathers: every man shall be put to death for his own sin.” No one can
imagine how great an advance this was in all the criminal law or in private law where
the lex talionis could be applied. At last, clearly and fully, the individual emerged as
having rights of his own. No longer was the family treated as a whole in questions of
responsibility.

There were defects like superstitious provisions of the law as to putting witches and
wizards to death, or the stoning of a man or woman that hath a familiar spirit; but the
English burned Joan of Arc at the stake, and all the excuse which they had was
something of this character. The law of the Jews was entirely reasonable for their
condition. Thus the general rule as to liability of an owner for an injury caused by a
domestic animal was based upon the owner’s knowledge of the dangerous character
of the animal. In this connection appears too what became in English law the
deodand; that is to say, the thing animate or inanimate which became forfeited
because it had caused a death. In an English tin mine in the time of Richard II
(1377-99 A. D.), a piece of rock fell from the roof and killed a man. The King,
treating the whole mine as forfeited, granted it away to a third party. The King’s grant
caused a lawsuit where some fine distinctions were made.
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The Hebrew law of general liability for animals ran in these terms: “If an ox gore a
man or woman that they die, then the ox shall be surely stoned, and his flesh shall not
be eaten [this is a taboo]; but the owner of the ox shall be quit.” But if the ox was
known to the owner to be dangerous and it was not kept in, the penalty was that the ox
should be stoned and the owner put to death; but if a sum of money was imposed
(here appears the money composition) he shall pay it, and likewise for a son or
daughter. Should it be a servant killed, the payment was thirty shekels of silver and
the ox to be stoned to death. The law as to a pit was that the owner of the pit must
make good any loss, ox for ox, ass for ass, and the owner also retained the right to
keep the injured animal. If an ox injured another ox, the owners of the two oxen were
to divide the money arising from the sale of the wrongdoing ox and from the sale of
the dead ox; but if the ox pushed in time past and was not kept in, the owner of the
pushing ox must pay ox for ox. If a fire was kindled and it spread, the kindler of the
fire must pay all the damage.

If goods were stolen from a bailee in possession of them, the judges were required to
decide the matter, if the thief was not found. That is to say, each case depended upon
its own circumstances. The law for mercantile transactions developed when the Jews
became traders, as they did through all the cities of the Levant. But aside from the
law, the peculiar value of the Hebrew Scriptures was that they taught an elevated
system of morals, improving from remote times until the late period of the apocryphal
book of Ecclesiasticus, or the Wisdom of Sirach. In future ages the Scriptures were to
prove of incalculable value by producing higher conceptions of morality, and by
inculcating obedience to the commands of righteousness. With the triumph of
Christianity in the Roman Empire every rule of the Scriptures that was legal passed
over into the later Roman law and then on to the English law as the divine revealed
law of God, while the late and fully developed Jewish monotheism and the abhorrence
of idols have molded the Protestant religions since the days of Luther. When that
great ruler Ptolemy Philadelphus was increasing his library at Alexandria, he brought
from Palestine seventy-two learned men to furnish him with a translation of the
Hebrew law into Greek. He and his scholars were much impressed by the contents of
these laws. From that time much knowledge of the Hebrew law became current in the
Hellenic world.

It is perhaps needless to say that the later developments of Hebrew law and further
illustrations of that law, growing more and more enlightened, making up a new and
greater body of law, with the commentaries both upon the texts of the Mosaic law and
upon the customary law, not considered Mosaic or divine, are not noticed here
because those parts of the Jewish law-writing did not have any appreciable effect
upon the main stream of legal development. The insistence upon the Deity, the one
God, so powerful an influence in other systems of law, is the part of the Jewish law to
which the later reviser, uttering a final eloquent injunction, put into the mouth of
Moses, is referring, when he says: “What nation is there so great that hath statutes and
judgments so righteous as all this law which I set before you this day?...Keep
therefore and do them; for this is your wisdom and your understanding in the sight of
the nations, which shall hear all these statutes and say, Surely this great nation is a
wise and understanding people.”
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As long ago as Josephus’s book on the Antiquities of the Jews and his Reply to Apion,
and the sketch of his own Life, it was pointed out that the ideas of the Jewish law
were having their effect upon the Greek and Roman law. Certainly the greatest single
principle developed by the Jewish priests in the realm of law was that each individual
shall stand before the law responsible only for his own acts and the acts of those for
whom he has voluntarily made himself responsible. Both morality and law were
transformed when they cast off the primitive inheritance of a solid kindred liability
and substituted the reasoned and rational basis of individual liability. This, from the
legal standpoint, deserves to be called the highest contribution of the Hebrew law.

For the general history of ideas, and especially of ideas in the realms of religion, the
Jewish race produced that conception of immediate contact between man and the
Deity, which no longer required the intervention of a priest to placate the Deity. The
insistence in the New Testament upon the fatherhood of God and the brotherhood of
man has in it nothing new or original. The Hebrew people had been passed through
the fire and had come out of that purifying experience with enlarged ideas of
mankind. The doctrines and writings of the Stoic philosophers would have furnished
the world with the conception of the one God, but their cold and austere ideals lacked
that touch of profound emotion toward God, with which the Psalms and the last part
of the book called Isaiah, supplemented by the New Testament, were to enrich and
elevate the spiritual experiences of the race, and to feed that growing conception of
individual responsibility that has done so much to ameliorate the harshness of
inherited rules of law.
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Chapter 6

Law Among The Greeks

When law among the Greeks is reached we are at a period where jurisprudence is first
begun to be studied. In some respects Grecian law (if it can be said in any true sense
that law governed among them) from about 500 B. C. begins to take on in outward
appearance a modern dress. To the talented portion of this race, with its intense
brilliancy of intellect, so much is owed that it is possible to feel indulgence even for
their mistakes in regard to matters in which they should not have failed. The tone of
the great Roman advocate, the younger Pliny, toward the Greeks is admirable. He is
writing to his friend Maximus, who is about to go to Greece as governor under the
Emperor Trajan at the beginning of the second century of the Christian era. Pliny
exhorts him:

Remember that you are sent to that real and genuine Greece, where politeness and
learning took their rise. You are sent to regulate the condition of her cities, to a
society of men who breathe the spirit of true manhood and liberty, who have
maintained their natural rights by courage, virtue, civil and religious faith. Revere
their ancient glory and their very antiquity which, venerable in men, is sacred in
states. Give to every one his full privileges and dignity. Even indulge his vanity.
Remember that they gave us laws. Remember you are going to Athens and Sparta, and
to deprive such a people of the declining shadow of liberty would be cruel, inhuman
and barbarous.

But just as impressive is the colloquy upon Athens at the opening of the fifth book in
Cicero’s De Finibus, a none too lively work. It is almost a duty to quote the words of
that greatest of all the men who have ever given themselves to the practice of law. He
is speaking at a time when Athens had declined from her great estate to become a part
of a Roman province, but was still the school and university of the civilized world.
Cicero and his brother Quintus, his cousin Lucius Cicero, his lifelong friend
Pomponius, better known as Atticus, and Marcus Piso, of a great Roman family, are
studying at Athens. They had walked out of the city one afternoon from the Dipylon
Gate to the Academy, to that

olive grove of Academe,
Plato’s retirement, where the Attic bird
Trills her thick-warbled notes the summer long.

These young college students, as we should say, are talking of their surroundings. One
points to the chair whence once had come the golden voice of Plato; another says that
he has just been looking at the village of Colonus near Athens and thinking of the
noble choral ode of Sophocles and the lovely lines where the blind Oedipus, led by his
daughter, comes to that hamlet, shadowed under the gray-green foliage of its olive
trees. The youngest of them had visited the Bay of Phalerum and had walked on the
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shore, where Demosthenes had declaimed amidst the roll of the waves, and trained his
voice to stem the clamor and uproar of the Athenian Assembly. Coming back he had
turned out of his way to stand at the tomb of Pericles. Another had been in the gardens
of Epicurus. Cicero himself speaks of the breadth of vision that comes from travel,
and he points to the Hall of Carneades and muses on how it seems to be grieving for
that mighty intellect and the sound of the voice now still. They talk of how endless are
the scenes in Athens, where one can hardly go to a place where he does not feel that
he is treading on historic ground. Piso adds that, whether it arises from a natural
instinct or from an illusion, we are more touched when we see the places associated
with great men or noble deeds than when we are told of them or read about them. To-
day our students in the American School at Athens must often speak in much the
same sense. This is all the more reason why one should feel indulgence for those to
whom civilization owes so much, and should never seem to minimize the glory of this
“mother of arts and eloquence.”

The achievements of the Greeks in the fine arts of sculpture, painting, and architecture
and in the beauty and richness of their literature still are in many ways unrivaled.
Their attainments in science, considering that they were without the telescope, the
microscope, and other instruments of precision, were remarkable. They ascertained
that the earth was round, that it revolved upon its axis, that it moved around the sun,
and that the axis of the earth was inclined to the plane in which it revolved around the
sun. Both Aristotle and Plato, however, denied this fact and taught that the sun
revolved around the earth. Eratosthenes, after their time, by a brilliant geometrical
demonstration approached quite nearly to the true circumference and diameter of the
earth. The fact that the moon revolved around the earth was known. The diameter of
the moon, the fact that it shone by reflecting the light of the sun, and its distance from
the earth were fairly well determined. Anaxagoras taught that the sun was a molten
mass, but the ignorant were then as impervious to ideas as they are now, and he was
saved from an Athenian indictment for impiety only by the exertions of the great
Pericles. Aristarchus, a little later than Eratosthenes, approximated the size of the sun
and its distance from the earth. The atomic theory of matter was suggested by
Democritus, and the fact of gravitation was well known. Archimedes at Syracuse
multiplied the uses of the screw and the lever, and showed what a practical
mathematician could do in the siege of Syracuse by the Romans. The scientific
writings of Aristotle were, for that age, a marvelous collection of knowledge, some of
it much mistaken, but through Aristotle the Middle Ages obtained what it had for a
scientific basis of thought. The world still teaches rules of grammar as the Greeks first
classified and arranged the elements of language.

Once it was a received opinion that Greek development was comparatively short
before it suddenly expanded into the splendid Periclean age at Athens. It was
supposed that the race rapidly passed from a half-barbarous condition to a high
civilization. But later investigation has proven that the Grecian, like other
civilizations, represents a long sequence where the barbarism of a conquering race is
grafted upon a much older and higher culture. Before Hammurabi ruled at Babylon,
and perhaps a thousand years before the Hebrew tribes possessed Palestine, a portion
of the Mediterranean race, closely allied to the Phenicians and Philistines of later
times, had in the island of Crete attained much civilization and was carrying on a
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large trade with Egypt and Asia. This civilization, called Minoan, after hundreds of
years, penetrated to, and became diffused on, the mainland of Greece and northward
as far as Thessaly. Successive invasions of semi-civilized Achaeans and after a few
centuries Ionians and Aeolians, and still later Dorians, wrecked this older civilization
in the usual manner of Aryan barbarian invasions. But the preceding civilization
enabled the barbarians to absorb some of that high culture and a portion of the Greeks
was on the highroad toward the later accomplishment.

So far as the history of law is concerned, we need not notice the Dorians, whose
leading state was Lacedaemon with its capital Sparta. They, ruling a conquered
subject race reduced to serfdom, were organized in military form and maintained, in a
hostile population, the barrack-room discipline of soldiers encamped amid a subject
population. Their legendary lawgiver, Lycurgus, was a myth. Their customary laws
and 1institutions are of no importance, except that they explain some of Plato’s curious
reactionary tendencies in his legal writing. The Dorians who took possession of Crete
had laws similar to Sparta’s. Those laws have been found engraven upon a wall at
Gortyn. At Sparta was first noticed the tendency of property to accumulate in the
possession of women and the looseness of female morals that seems to go with this
development. The Greeks were indefatigable colonizers in almost every direction, and
their various city-states in southern Italy and in Sicily, in northern Africa and as far
away as Spain and southern France at Massilia, now Marseilles, had their collections
of Greek laws. These laws may all be disregarded.

The story must be confined substantially to the single collection of four lonic tribes
living in villages, inhabiting the hilltops around Athens and the small surrounding
territory of Attica. These people arrived from the north with the ordinary barbarian
Aryan institutions and customary laws, and became a ruling class among the native
inhabitants. While these invading lonians were coalescing with the indigenous people,
the Ionian and Aeolic cities on the Aegean Islands and the mainland of Asia were
carrying on a great commerce as subjects of Asiatic rulers in lands that at last had
come under the sway of the Great Kings, successors of the Persian Cyrus. As soon as
authentic history begins, the confederacy of patriarchal kindreds forming the usual
monogamous agnatic clans of lonians in a natural course of events, absorbing an older
and superior civilization at Athens, had a written language, borrowing the Phenician
alphabet, and had gotten rid of a large part of the primitive Aryan conditions. The one
savage trait which the Greeks never lost, and which makes Grecian history such a
nightmare of wasted opportunity, is the intense zeal of the tribesman for his own tribe
and his natural ingrained hatred for every other tribe. Plato in his ideal state pictured
in the Laws could conceive of no other situation than a city-state under arms awaiting
a treacherous attack from some neighboring city.

Passing over the legends of Theseus and succeeding kings at Athens, we come to an
oligarchy of well-born (eupatrid) families who control the state. The Athenian
political development took the course first of an overthrow of the oligarchs, followed
by a popular government, which, as usual, reacted to a rule of tyrants, who were
Pisistratus and his sons; then came an expulsion of the tyrants, after they had made
Athens a leading state of Greece. The Persian wars soon afterward, with the glory of
Marathon and Salamis, placed Athens at the head of Greece. The great commerce of
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the Ionian cities soon passed to Athens. This city, then, for over a hundred years, in
spite of its misfortunes, was the chief depot of eastern commerce.

The legal development at Athens took a way hitherto untried. The Aryan lonians, with
laws unwritten and with those laws in the custody of the priests, who were
represented by the patriarchal heads of the families of the well-born nobles, decided
that a change in their laws was necessary. As we have seen, there were as yet but two
methods of creating new law to suit changed conditions. One was by the slow way of
developing new customs, the other by the announcement of laws given by some god.
The Greeks had no idea of promulgating laws by means of a god, but they had
accounted for their laws by mythical lawgivers who had given the laws, and they also
had some general idea that the laws were of divine origin, since they were in the
custody of the priestly class.

The customary laws handed down by spoken speech were in the hands of the eupatrid
oligarchs, as was also the administration of the laws. This situation met the demand of
the lower classes, gaining in strength, that these laws should be put into written forms
so that they should be no longer the sole possession of the well-born. It was a
widespread notion among the Greeks that the laws, if put into writing, became the aid
and possession of the many.

With written laws, the humblest in the state
Is sure of equal justice with the great.

This same idea appeared later among the Romans. The demand was met by the Code
of Draco. It also was demanded that the nobles should no longer monopolize the
administration of the laws and sit in judgment in the courts. To insure this result, the
obvious thing was to use what they had. This is the instinctive course of all men to
patch and use the ancestral robe of custom.

The Athenians had kept the Aryan conception of the general power of the tribal
assembly. In fact, the popular belief that all political power came from this assembly
resulted in a general political theory that the public assembly was the source of all
legislative, executive, and judicial functions. Hence it was an easy step, when it
seemed necessary to revise the laws, to constitute, in accordance with the method of
tradition, by the vote of the assembly, an actual lawgiver in the person of Solon. But
here it should be noted that this conception of undivided political power was destined
for almost two thousand years to rule enlightened mankind. That length of time was
required for men to recover from this mingling in the one popular assembly, or in the
one ruling force such as a king, of powers radically distinct.

In an age incapable of thoroughly sound legal analysis—and this is true of the Greeks
because the race had not yet the experience necessary to find a basis for such
reasoning—men had not analyzed far enough to deduce that the legislative function
consists in announcing a rule of law to govern future happenings, that the judicial
function, on the other hand, consists in applying to a happening that becomes the
subject of litigation a rule of law existing when the happening took place. If a new
rule is announced by legislative power to govern a completed transaction, the power
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exerted 1s not a legislative power, but an arbitrary edict abrogating the applicable rule
of law as to a past transaction and withdrawing from the party whose conduct is in
question the equal application of the laws. For his particular case the party has been
made an outlaw. As we have seen, the idea and concept of justice demand as the very
essence of justice, preéxisting rules of law applicable to all alike and impartially
applied. If this is not the situation, justice does not exist, nor do laws exist.

“Law 1is something more than mere will exerted as an act of power.” Such is the
weighty language of the Supreme Court of the United States.1 Hence, when the legal
system is so instituted that the legislative body can decide a lawsuit by an edict for a
particular case, it is neither legislating nor adjudicating, but is simply exerting
arbitrary and uncontrolled power, than which nothing is more contrary to the
fundamental basis of justice. But this was not understood at Athens, nor was it
understood at Rome during the days of the Roman Republic, nor is it understood to-
day by those who talk of free judicial decision, meaning a decision where the judge
freely disregards the law, because he thinks that for the particular case he can make a
better law.

It is true that Aristotle pointed out from Athenian history the evil of government by
edicts, but he did not go far enough to find that his fundamental ideas of the law were,
as we shall show, unsound. He was merely dreaming on the subject of a state ruled by
law. Cicero, with truer insight, in his 7opica stated: “Justice requires that in the same
cases there shall be the same laws.” Or, as it has been stated in modern law, “The
equal protection of the laws means the protection of equal laws.”2 Rome never truly
developed this idea of justice, and of equal laws, until the Republic was no more. In
order to insure equal laws it was found, long ages after the Greeks and Romans, that
the judicial power must be separately and independently exercised. If a man cannot
to-day see that it is in reason impossible to govern a completed transaction by a rule
of law invented after the transaction happened, he is not a reasonable human being.
Even in trivial matters like a game of cards, the none too intellectual devotees of that
pursuit recognize at once the nonsense of inventing a rule to govern a play after the
play has been made. To card players it is an axiom that the rule existing when the play
was made must govern the play, and that has been the actual demand of justice as to
important matters in all the ages since the idea of justice was first comprehended by
men. The groping of the ages has been toward an administration of equal laws. It will
now be explained why it was that under the Athenian system there never could result
a government of laws.

Why it is that different races should receive an inclination in certain directions, we
shall probably never have knowledge enough to ascertain. The Hebrew with his
genius for speculating upon the righteousness of life inspired by God, the Greek with
his genius for speculating on the nature of all the sciences and his passion for a
democratic form of government, the Roman with his genius for institutions of
government and laws, are instances of certain ingrained racial characteristics for
which we find no explanation.

First of races to develop what we call the democratic form was the Athenian. Under
Solon’s legislation about 592 B. C., as supplemented by later legislation of 507 B. C.,

PLL v6.0 (generated September, 2011) &3 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

the popular assembly of all the citizens of Athens became the final depositary of all
executive, legislative, and judicial power. This government was on its face
democratic, but as a matter of fact it was merely a democracy of a ruling class. Athens
was ruled by a close body of citizens limited to men of Athenian birth and descent.
This body never exceeded thirty thousand and generally did not exceed twenty
thousand men. It is likely that an assembly was rarely convened with six thousand.
The homogeneity of the citizen body could not be disturbed by the admission of new
kinds of citizens. The far greater number of free residents at Athens could never be
granted citizenship by any process analogous to our naturalization procedure; they
must always remain resident aliens. Yet this class owned by far the larger part of the
wealth of Athens. Below the citizens and the free aliens was the still more numerous
class of slaves. The resident aliens and the slaves carried on almost all the handicrafts,
the manufacturing, the buying and selling, the occupations of a laboring and a middle
class. It became a mark of inferiority for an Athenian citizen to engage in most of
such occupations, except that in the larger transactions of foreign trade moneyed
citizens took a part, as soon as the commercial supremacy of Athens was secured.
Plato in his Laws interdicts all commercial occupations to free citizens, and in this he
is reflecting more or less current ideas among the Athenians.

The farming people of Attica, who were all citizens, had in process of time so
exceeded their means of living that on their primitive inalienable holdings they were
practically serfs bound for debts to the wealthy among the citizens, who, by a natural
process, were the oligarchs. Even if “money has never cared who owns it,” wealth has
always made its holders influential. Solon’s primary step was to cancel by an act of
confiscation the indebtedness of the landholding citizens and to render the farming
class, temporarily at least, independent of the moneyed class. At the same time land
was rendered alienable and each son was emancipated from the father’s patriarchal
rule as soon as the son reached the age of eighteen and was enrolled in the military
force of the state. Thus was abolished the age-old inalienable Aryan family estate and
the patriarchal family, but the fact remained that the father could not disinherit his
children. This idea in the law that the father has family property and ought not to
disinherit his children is a living power in law to-day.

Another feature of Athenian polity was the confirmation in the assembly of citizens of
all the legislative, executive, and judicial power. Solon’s division of the citizens into
four classes, according to income, had little, if any, effect upon government. The
legislative body was uncontrolled. The courts were in fact popular courts made up of
citizens, and the numbers of the judges in them were so large that they were
considered as branches of the assembly. Jurors were in fact judges, for these so-called
dicasts or jurors made the judgment. Numbers of two hundred, five hundred, a
thousand, and for certain matters a much larger number were provided. The jury list to
supply the courts to the number of six thousand was made up from the body of the
citizens and was constituted anew every year. These jurors came to be paid officers.
The dogma of democracy was that each citizen was competent to perform any
function of government, and the public officers were selected by lot, except the
generals to command the army or the fleet. They were elected by the assembly. By a
natural process almost every citizen who needed the money was put upon the public
pay-roll. The Greeks were brushed by the wings of representative government, for
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representative delegates from Greek city-states formed the Amphictyonic League as
well as the Delian League of Athens, but the conception of a representative
government never produced any result, just as their knowledge of the expansive
power of steam never produced a steam motor.

It is a strange thing that Plato could see the folly of selecting for public officials
wholly incompetent men, and yet saw nothing absurd in the election of generals or
admirals. He has a dialogue where he represents Pericles, the son of the great Pericles,
as coming up to Socrates and complaining that the Athenians had just selected as
general a man without military or naval training, simply a very successful man of
business. Socrates, in the dialogue, begins his process of questioning and shows by
Pericles’ own admissions that many of the qualities of a successful business man
would be needed in a general; and thereupon the assumption is that the Athenians
have made a wise choice. Young Pericles departs apparently much befogged and is
seemingly incapable of pointing out the crass fallacy in the reasoning. Such reasoning
probably was the cause of the fact that Athenian armies usually but not always fled
from the field of battle. In our democracy the process is reversed. A successful
general is selected to some high office that he is incapable of filling, and in it he
makes himself a spectacle of utter failure as a civil magistrate.

But there was some saving sense among conservative men regarding this power of the
popular assembly to change the laws at will. There was a feeling that the laws ought
not to be lightly changed. To guard against this evil the old Council of the Areopagus
was left with a function of guarding the laws. Later, wardens or guardians of the law
were provided. A proceeding was provided for putting a law upon trial with appointed
accusers and defenders who argued the question before the assembly. Still later a
regular action before the popular court was authorized to be brought by any one. The
proposer of the law was treated as responsible for its failure or success, and the
lawsuit was against him. The whole question of the legality of the manner in which a
law was proposed or passed and its goodness as compared with some prior existing
law or some other possible law, was tried before the assembly in a prosecution or
indictment of a private citizen.

To us, such expedients seem childish, for the question of the constitutionality of the
law, as we say, was confused with its expediency; but, if we assume the state of
political development at Athens to be what it was, and the fact that the whole body of
the people were legislating and that this whole body could not condemn itself, the
expedient seems the only thing possible, if the sins of the people were to be shifted.
When a bad law is passed to-day, we still cling to this primal belief that the stupid
public is not at fault, that it has been misled or deceived. Aristophanes, in one of his
comedies, brought the people on the stage as Demos, where it was led around by the
nose, cajoled and flattered and deceived and made a fool of by artful demagogues. No
doubt the play was highly applauded by the Athenians, who could not comprehend
that the fable was narrated of themselves. The fact taught by the law is that any
political society has the laws that it deserves.

There was provided also a council, originally the old Council of the Areopagus, and it
was succeeded by Solon’s Council of Five Hundred, who were chosen by lot. This
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body carried on the administrative business by a division into committees. To this
Council was given the duty of preparing the legislation to be proposed before the
Assembly, and originally a proper bill coming to the Assembly from the Council was
necessary to legislation, but this safeguard was swept away. Certain executive
officers, called archons, presided over the Assembly and the courts. One of them, the
archon king, was so called because he succeeded to the priestly functions of the
ancient kings in respect of religious observances and the domestic relations of
husband and wife, guardian and ward, and the estates and wills of deceased persons.
In later times, in medieval England, the ecclesiastical courts performed much the
same functions as did the archon king’s court at Athens.

Another important feature of the Athenian legal system was Solon’s legislation giving
to any citizen the right to take up the cause of any fellow citizen and to help him to
obtain justice. This right was one both of accusing and of defending, but it was never
expanded into the hiring of a lawyer, for there was no such class in Greece. Every
kind of magistrate was compelled to render an account of his service to the assembly
and was subject to a suit of some kind brought by any informer or accuser impeaching
his action. Even generals of armies or fleets were subject to this kind of attack.

But the most curious production in a legal way of this jealous insistence upon the
rights of democracy was the proceeding before the Assembly called ostracism. By a
vote of the Assembly any citizen could be banished without a hearing, without a trial.
It amounted to a legislative judgment of condemnation of a person accused. It is
precisely the vicious and brutal bill of attainder used so long by the English
Parliament with melancholy results. In England a legislative proceeding was used to
put a political opponent to death when he could not be convicted by the regular
processes of a court. Legislators can always be relied upon to have less conscience
than judges. The bill of attainder is forbidden by our national constitution and our
state constitutions. The Assembly also had a proceeding whereby a charge was
brought in the Assembly and a prosecution directed to be made in a popular court, in
the general manner of our impeachment, but the proceeding was not confined to
public officers. This sort of proceeding was copied by the English and it remains with
us as a prosecution of a public officer for high crimes and misdemeanors before a
legislative body. Under our institution of a Congress of two chambers, the lower
house prefers the accusation against a public officer and its truth is tried by the upper
chamber. This is the English impeachment by the Commons, tried by the House of
Lords. Each of our states has the same form of prosecution. In Athens any citizen
brought an impeachment, and it was authorized in the popular Assembly and the
matter tried in one of the town-meeting courts.

Under the English system prevalent in this country, the judge or judges of the court
exercise a control over the verdicts of juries in three ways. Preliminarily to the trial
the court settles the issues, that is to say, it determines the question that is to be
submitted to the jury; next, upon the trial it instructs the jury as to what the law is,
bearing upon their deliberations; finally, the court, if it is not satisfied with the verdict
of the jury, will set the verdict aside. But at Athens, while there may have been some
supervision over the questions to be submitted to the jury through the presiding
archon (and as to this matter there is grave doubt), the whole case, matter of law and

PLL v6.0 (generated September, 2011) 86 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

matter of fact, was submitted to the uncontrolled jury. Even if there had been control,
the archon chosen by lot had no special knowledge of the law and was an ordinary
uninstructed citizen holding his office but a short term. His supervision would have
been of no advantage in any way in settling what was to be tried or in supervising the
trial. He was no more than the foreman of the jury. At the trial he had no control over
the jury; it made its finding as it pleased and there was no way of revising a palpably
erroneous finding. The demos never would have submitted to the spectacle of an
official overruling the action of the popular assembly or of any popular court. If the
jury decided any suit in accordance with the actual law, it would be an accident.
Hence under the Athenian system, according to what is stated above as to justice,
there was practically no provision for compelling a court to decide in accordance with
law, and as a necessary result there was little, if any, justice; there was no government
of laws, no security that a litigant would get his rights as the law defined them. Every
case was likely to be decided according to a special rule made for the occasion. There
were courts for the districts into which Attica was divided, but the appeals from those
courts went to the popular courts at Athens, where the same evil met appeals.

Aristotle deceived himself by the assumption that in any popular gathering like the
Athenian legislative assembly or in a popular court like an Athenian dicasterium, the
result arrived at would always reflect a higher wisdom than the average wisdom of the
members of the assembly or jury. This is a wholly gratuitous assumption. It might be
a result of deliberations and discussions of the members among themselves, but in the
case of the courts any communication among jurors was forbidden or at least was
impossible. The jury simply voted without any deliberation among its members.
There was no opportunity for the jurors to discuss the matter and to let the better
intelligence among them have its influence.

Aristotle in his writings could not throw any clear light upon the anomalous situation
at Athens. He classified justice as being of two kinds: (1) general justice, which is a
complex of all the rules of law formulated by the state to be legally obligatory upon
all members of the community; and (2) the specific virtue of justice, which consists of
all the rules of fairness which should govern relations between all members of the
community. No one has ever solved the principle of this classification. Aristotle gives
no logical definition of general justice except that it included what we call public law
and rights of property and possession. Specific justice he divided into distributive
justice, which defines all the rights and duties which are apportioned to one person
against or in favor of others, and into what he called corrective justice, which covers
all the functions of justice for the enforcement of rights or the redress of wrongs.
Perhaps in a hazy way this latter distinction between distributive and corrective justice
is the distinction now made between substantive law, which defines actual rights and
wrongs, and adjective law, which defines the methods and procedure by which rights
are enforced and wrongs redressed by courts.

Another defect in the law was its rigid formalistic character under which the party
suing must recover what he sued for, neither more nor less. Proposals were made to
change the method of trial so that a verdict of less than the amount sued for could be
recovered, but Aristotle argues strenuously against such a proposition, and in a court

PLL v6.0 (generated September, 2011) 87 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

composed of so many members without any chance for discussion among them, it is
difficult to conceive how such a result could be attained.

But even if there had been under the Athenian system any chance for a rule of law or
for an adequate tribunal to apply the law, that chance was wholly destroyed by a
principle for making up a new law or of avoiding the rule of law, by abrogating the
applicable law altogether. Aristotle adds another kind of justice to his absurd
classification and division, which he calls fairness or reasonableness. The Greek word
1s epieikeia, which came later to mean, appropriately enough, “idle chatter.” It is in
short the principle that a rule of law must be of general application but that if in a
particular concrete case the law may seem to produce a result deemed unfair or unjust
or inequitable by the jurors or judges, the law will not be applied. This principle
covered by verbiage has been defined to be a correction of the law in some particular
of justice, wherein the law by reason of its universality is deficient. In other words, it
1s a power in a court to suspend the law because it is conceived that in a particular
case the rule will produce an unjust result. What could be simpler? Although justice
requires a general rule applied to all alike, if there is to be either liberty or equality
under the law, yet justice also requires the exact converse of this rule—a suspension
or repeal of the law in a particular instance—in order to provide that justice according
to law shall not be injustice. It is true that in a later body of law there was a common
law and an equitable system, but the latter system had its own settled. rules, and those
rules were applied to all alike. The equitable rules actually governed and hence they
were the law, whatever the common law might say.

Aristotle seems to have provided for the sphere of public law, but he does not in fact
suggest, and a Greek in a city-state was incapable of conceiving, that the individual
citizen could have any rights that would be protected from the state. While the
Athenian judges were required to take an oath that they would not allow the
repudiation of debts or a redivision of the land, confiscations and expropriations of the
property of the rich were common. No title that came from the state could be
disputed, and the state was left to compensate the robbed citizen. This is our law to-
day as to certain taxes. Every one must pay the income tax assessed, even though it be
a public stealing and robbery, and must after paying sue to recover the payment. All
democracies are alike in their methods.

The Greeks had an arbitrary system of imposing a public service, called a liturgy,
upon a particular citizen. Such public services were fitting out ships, equipping
embassies, providing dramatic choruses, or contributing to the expenses of religious
celebrations. For this condition a remedy was provided whereby a citizen upon whom
such a charge was imposed could bring an action against another citizen claiming that
the other was better able to respond to the tax. This is much as if one citizen could sue
another on the ground that a particular tax imposed was unfair as between them. The
imposition of these public burdens was really a form of taxation, and thus early began
the system of making a tax unequal by the attempt to make the richer men pay
proportionately a much higher tax. It is characteristic of all democracies to attempt
this taxation. The best instance we know of is the increase in percentage of taxation
with reference to a man’s income. Nothing could be balder than this, but, at least, all
men falling under the classification must respond; while at Athens a particular
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individual was selected to pay an onerous tax. It is idle to speak of law or equality or
uniformity under such a system.

It must be evident why it was that Athens had no particular profession or order of men
who were learned in the law. Every citizen was competent to know and judge the law.
Hence there was no such practice as that of a citizen appearing by attorney or
advocate. The citizen must manage his own case and make his own plea. A legal
profession was banned, as Plato makes plain in his Laws. All the litigant could do was
to hire some orator to write out a speech for him to deliver. The Attic orators wrote
many such speeches and it is to those speeches that we are indebted for most of our
knowledge of the Athenian law. Judges who knew little of the law, and probably
cared less about it, were not a tribunal where a trained lawyer would be of any use. If
a man had a contract, the contract when broken was likely to be abrogated if a
situation developed where a town-meeting jury would consider an enforcement
unjust. If a man had left a will there was no certainty that it would stand, and so it was
of every other legal relation. It is no wonder that Aristotle, in his muddy way, sighed
for a constitutional system, where laws and not personal caprice would rule; and yet
he had a conception of law that prevented any rule of law from prevailing.

The Greeks devised a way of getting certain cases to arbitration. In fact it was a
common expedient to agree upon an arbitrator. The arbitrator’s finding, however,
could come before a court for enforcement, and when it did it would seem that the
record made before the arbitrator was all that could be considered by the court. The
attempt to avoid the courts by means of an arbitration was to the Greeks a method of
escaping not from the law, but from the trammels of legal procedure. But, of course, it
would result then, as often it results now, in the rule of law not being applied to the
controversy.

The acute minds of these Athenian Greeks developed a very considerable body of
law. Personal security was protected by the usual private remedies for assault, or for
slander in public places. There was a well-developed division of law as to artificial
persons, such as religious societies approaching our churches, clubs, burial societies,
trading societies, privateering or piratical societies, and the like. The by-laws of such
organizations were treated as lawful and binding. The modern law of corporations can
be traced through Roman law to the Greeks. In the family relations, marriage and
divorce had their body of law. Marriage at the order of the parents was the usual rule.
The wife became a part of the husband’s family. The relation of guardian and ward
was looked after as was the devolution of the property of an intestate. The orator
Demosthenes was left by his father, another Demosthenes, an estate of about thirty
thousand dollars. His cousin Aphobus became his guardian and squandered most of
the estate. Demosthenes, when he came of age, sued him for the property lost.
Guardians or conservators could be appointed for spendthrifts squandering their own
estate. In the family law the patriarchal household was abolished by the law that the
son became emancipated on his enrolment for military service at the age of eighteen.

The laws of Solon gave to every childless citizen the right to make a will, but, of

course, the law had not progressed so far as to allow a man to leave all his property
away from his children. There was an action at law to set aside a will if made in
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extreme old age, or when the testator was of unsound mind, or was acting under
undue influence, at least under female influence.

The law as to possession and ownership of property was sufficient to protect it, if
applied. Damages to property, real or personal, were provided. Damages for acts of
one’s animals, or slaves, were given. Leases of land were common. Actions for rent
were given. Forcible entry upon possession was forbidden. Even the right to the use of
a name could be litigated, and one of Demosthenes’s speeches is about the exclusive
right to a name. Such law would protect the exclusive enjoyment of trade names and
might prevent unfair trading.

Private international law and the right of citizens in another state were secured by
conventions between such cities. These conventions gave to citizens of either state the
benefit of the laws of the state where they were sojourning. In many respects the
Greeks developed a public international law and some private international law.

There was, of course, the usual confusion between crime and private wrong.
Homicide was a private wrong and its prosecution was left to the kindred. A bargain
could be made with the slayer. The distinction was made between murder and
manslaughter, between an intentional premeditated killing and a killing in sudden
passion. There was no law of sanctuary as among the Jews. The law gave the kindred
the right to declare a feud against the slayer and the kindred could compromise the
matter, unless it were a premeditated killing. In actual murder the only way of
avoiding capital punishment was perpetual exile. As we have seen, among the Jews a
true murder could not be compromised by a money payment. This sort of law came
into our system of law as the legal prohibition against compounding a felony.
Justifiable homicide was recognized in Greek law. If the wounded man pardoned his
assailant before dying, the kindred could not prosecute for the killing. According to
their ideas, the injured man could release the cause of action before his death by a
forgiveness. The law is otherwise among us, for the theory of the law seems to be that
the deceased has nothing to do with the cause of action. It is given to those who are
declared to be entitled to the cause of action.

In the penal law there was a mixture of public law and private law. Assault, false
imprisonment, homicide, rape, theft, maiming, slander, and contumelious treatment
were treated as private injuries, yet a part of the recovery went to the state. In a
number of cases the law inflicted punishment without any private recovery. Adultery
was a subject for public prosecution. Personal revenge by a husband for adultery or by
the lover of a concubine for poaching on the preserve was justifiable as a part of the
primitive law of self-help, and a killing for that reason was justifiable.

The law developed many different kinds of actions—indictments, public prosecutions
or impeachments, actions for impiety, for violence, for the recovery of real and
personal property. There were various different forms of lawsuits with particular
names. There was no developed preventive remedy by injunction. A different remedy
was provided for the recovery of personal property from that for the recovery of real
property. The laws provided in certain commercial cases a summary remedy and trial
within thirty days.
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It is apparent that this is a very highly advanced system of law. But it is in the realm
of contractual relations, pledges, mortgages, trading ventures, banking operations that
we reach the highest development. Such business was done by written contract, and
the written contract precluded proof of any other contract made. As is well known,
after the Battle of Salamis and the defeat of the Persian fleet, Athens founded the
Delian League, and by a natural process made herself the great entrepdt of commerce.
She, by her laws, so regulated her commerce that it must all pass to Athens, much in
the manner that the English made and used their Navigation Laws. To conduct such a
commerce, advances of money by capitalists were necessary. Athens found such a
commercial system ready to her hand in the Babylonian system of merchant
adventuring, which had been adopted in the Ionic cities in Asia. Thence it found its
way to Athens, when, after the Persian wars, she acquired her great commerce.

As an illustration of the written contract being the sole contract, we may instance the
case of a woman banker, Nicarete, at Thespiae. She had made loans to the City of
Orchomenos in Boeotia. Borrowings by municipalities were common. These loans of
Nicarete had been made at various times and, as usual, the city was unable to pay
upon the maturity of the loan. A contract was thereupon drawn up whereby a loan to
the amount of the advances to the city was recited to have been made to named
officials of the city and ten citizens selected by the banker. This was, of course,
contrary to the fact. The pretended loan gave power to the banker to proceed to collect
by execution against the property of these persons. The new loan was made payable to
bearer. Thus it appears that an agreement to pay money took the form of a negotiable
promissory note or its equivalent, deliverable from bearer to bearer. What was desired
to be done was for the city to obtain an extension of the loan, which the banker was
willing to grant upon further parties becoming makers of the paper, and making
themselves personally and primarily liable along with the city. The transaction was in
fact a renewal of the loan, by the taking up of the outstanding paper, by a new note
with new makers. It is certain that the substituted agreement would never have been
made if it had lain in the power of the parties to defeat the contract by proof that the
substituted contract did not express the real transaction. There seems to be no reason
to doubt that the Greek law was at all different from the Babylonian or from our own
to the effect that what the parties put into writing to be the contract they cannot deny
by oral evidence. The rule, by a strange misnomer, in our law is called the parol
evidence rule.

Upon the maturity of this fictitious loan another delay in payment took place. A new
agreement was made that the city itself would pay the loan in two months, and when
that time came the city paid. Whether this new paper released the makers of the
second note does not appear. The practice of making a loan to a city, enforcible by
execution against citizens, seems to have been a common device. It was evident that
whenever an execution was provided for in the contract itself, the Greek law was
providing a means, just as our contracts often provide a means, of obtaining the
remedy as a matter of course. The Greeks had judgment notes also, just as we have.

Personal arrest on debt was abolished by Solon, but the remedy of distress by self-

help remained. Contracts of surety-ship were common, but the surety became bound
not secondarily to his principal but primarily. Almost every contract was buttressed
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by sureties, such as loans and leases. Where sureties became liable for the appearance
of a criminal, if the criminal absconded, they might be subjected to the punishment.
Our device of a bail bond in a penal sum of money was not reached by the Grecian
law.

The provisions of law as to leases were peculiar in that a conveyance prevailed over a
lease existing on the land. Our rule is to the contrary in that possession of the land by
the tenant is notice of his rights. Special clauses as to the method of cultivation were
common. Temple lands were often leased in perpetuity upon a rent reserved. A lease
in perpetuity upon a rent reserved presents some very curious questions in our law.
The law as to sales of goods was clear, and sales were generally publicly made before
witnesses or in the open market. A close supervision was exercised over the quality of
the goods and honest weights. Sales could be made upon credit, and one of the
changes in the law proposed in Plato’s Laws was that all sales upon credit should be
abolished. Title in the goods passed upon payment, either in cash or by credit; but in
our law title passes upon the bargain as to goods in existence and ascertained.

It will be seen that all the great heads of the law are well represented in Athenian law,
and that so far as general rules are concerned Greek law would in its main lines be
found to differ little from our own. The difficulty with it as a system was its failure to
develop a competent tribunal to apply the law. That the state owed the duty of doing
justice between its citizens would not have been questioned by Greeks, and the Greek
law had lost the primitive element of an agreed submission to the tribunal provided by
the law, before the tribunal could force the attendance of the defendant.

When through the conquests of Alexander the Great and the existence of the
kingdoms of the Hellenic successors of Alexander, Greek rule became distributed
over the eastern world, this system of Hellenic law became almost a world system,
and through the Romans and their praetorian law, called the law of nations, its
principles continued to survive. So much was this the case that when the Corpus Juris
of Justinian was compiled, it would have been difficult to separate Roman from Greek
elements; for as Pliny the Younger said, the Greeks gave to the Romans their laws.
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Chapter 7

A Greek Lawsuit

In order to see the Athenian law in action, it will not be out of place to give some life
and reality to a particular lawsuit. We know something of it because one of the parties
hired Demosthenes to write a speech for him to deliver to the Athenian court where
the case was tried. It arose under a law which in effect provided that merchandising
loans at Athens must be made on merchandising to or from Athens. A law read: “It
shall not be lawful for any Athenian or any alien residing at Athens or any person
under their control to lend out money on a ship which is not commissioned to bring
goods to Athens.” Another law prohibited any person resident in the Athenian State
from transporting grain direct to any harbor but the Piracus. These laws governed the
whole Delian League under the Athenian supremacy and the Athenian colonies and
dependencies long afterwards, though sometimes Athens allowed the contrary to be
done. Wardens were kept at Sestos in the Dardanelles to enforce this law against all
passing ships.

The Greek trader was generally a merchant adventurer who was advanced money—or
financed, as we say—by some man of means at Athens. The contract generally
described what the voyage should be, and determined the goods that were to be the
subject of the speculation. This commerce made Athens, city-state as it was, a great
cosmopolitan center. It is needless to say that the harbor at Athens was thronged with
vessels and the returns upon this commerce enriched all classes at Athens. In those
days an Athenian named Demon, who was an uncle of the orator Demosthenes, was a
man of property at Athens, and he had a lawsuit in regard to goods purchased on such
a loan. The circumstances that were disclosed were sensational enough to satisfy the
yearnings of a yellow sheet. The case is remarkable for showing that the active
trading Greek was then, as he is to-day, often more or less of a rascal. Surroundings
may change, but human nature is the one unchangeable thing in this hoary old world.
It was true then, as now, of the Greeks:

Still to the neighboring ports they waft
Proverbial wiles and ancient craft.

The Romans, with their sound character, had little respect for Grecian honesty.
Cicero, the unfailing eulogist of Greece, felt this want of moral stamina when he said:
“I grant them all manner of literary and rhetorical skill, but that race never understood
or cared for the sacred binding force of testimony given in a court of law.” To the
Roman, the hungry little Greek rascal became proverbial.

Even after Athens lost her primacy at sea, she yet had a large accumulated capital for
merchandising and she took care by her laws, as has been stated, that all
merchandising on Athenian money and of the cities that she controlled should
subserve Athenian commerce, and that every lawful merchant venture at sea should
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favor Athens as a distributing point for the goods of the eastern and western
Mediterranean and for those brought from the Black Sea, which they called the
Euxine.

The support of the population of Attica required large importations, especially of
grain from Sicily or other points, and such ventures were required to be financed. The
capitalist with money to lend was not prepared to trust his body to the treacherous
seas. The trader who was ready to risk his life in commerce had no money or capital.
The foreign dealers with goods to sell would not extend credit to an Athenian, any
more than to-day a foreigner would trust an American importer. The man who carried
on trade by borrowing the capitalist’s money and by paying the borrowed money as
cash to the seller operated then much as he would operate to-day. Although, then as
now, the importer was sometimes a rascal, we may call him by the dignified term of
merchant adventurer.

Such a merchant adventurer was Protus at Athens. He applied to the capitalist Demon
for a loan to finance a shipment of grain from Syracuse to Athens and obtained the
money for that purpose. The amount of the loan Demosthenes does not betray in the
speech he wrote for Demon, but we may suppose it to be large, for the shipment took
the whole vessel. It does not appear that Protus took goods bought with Demon’s
money out to Syracuse and converted them there into cash with which to buy the
grain. It would seem that he simply took out Demon’s money on the empty vessel.

It must be noted, also, that in those days of small vessels a responsible carrier was not
easy to find, and it would seem that there was at that time no such thing as a bill of
lading. Under the Babylonian law, the carrier of the goods gave a bill of lading and
was responsible for every loss except that arising from the public enemy. At Rhodes
and at Alexandria, in the next centuries, the carriers gave bills of lading and from that
day to this the carrier has always receipted by bill of lading for the merchandise to be
carried. Among the Greeks the owner of goods or his representative accompanied the
goods as a “super-cargo,” because the Greek law had not developed a carrier’s
liability.

To make sure of a vessel to bring the grain from Syracuse to Athens, an impecunious
Greek colonial from Marseilles, named Hegestratus, who was at Athens with a vessel,
was engaged to bring the grain from Sicily. Hegestratus promptly mortgaged his
vessel and, no doubt, the freight to be earned, in order to fit out his vessel with tackle
and supplies and to obtain money to pay the crew. The crew appear to have been men
from Marseilles.

We may picture Protus setting out from Athens on his voyage in the ship skippered by
Hegestratus and arriving at Syracuse. There he bought a shipload of grain, paid the
export duties and loaded his grain upon the ship. While Protus was waiting for the
vessel to sail, and probably wine-bibbing at a convenient wineshop, boasting loudly,
like a true Athenian, of the wonders of Athens and refreshing himself after the
arduous labors of superintending the slaves in loading, Hegestratus, the unscrupulous
colonial, tried to improve his time by looking for some personal gain from rascality.
His vessel was mortgaged. All he could look for was the freight money. He did

PLL v6.0 (generated September, 2011) 94 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

improve, or rather misemploy, his time by finding a person at Syracuse named
Zenothemis, and represented to Zenothemis that he had a ship lying in the harbor
laden with grain that he was about to take to Athens. Hegestratus asked Zenothemis to
obtain for him a loan on the cargo, offering a commission. He, no doubt, took
Zenothemis and showed him the ship with the grain in it.

In spite of the abuse of Zenothemis in the speech which Demosthenes wrote for
Demon to deliver—a feature without which an Athenian oration would be
unrecognizable—it seems probable that Zenothemis believed the grain on the ship to
belong to Hegestratus. Zenothemis at any rate represented Hegestratus to Syracusan
capitalists to be the owner of the load of grain and obtained for Hegestratus a loan
from them upon the cargo. Hegestratus does not appear to have given a mortgage on
the cargo of grain, and Zenothemis accompanied the cargo to protect his principals.
Hegestratus promptly sent to Marseilles the money obtained by this fraudulent
transaction. But it is evident from the speech that the cargo was at the risk of the
Syracusan money lenders and that the payment of the loan was contingent upon the
arrival of the cargo at Athens. Every man at this time was his own insurer, and the
liability of Protus to Demon was likewise contingent upon the safe arrival.

It is impossible to suppose that the Zenothemis loan furnished the money to purchase
the grain, for in that event Hegestratus would have had no money to send to
Marseilles. He could not have made a single drachma if the loan bought the cargo.
Protus, of course, paid the port dues on export, but the idea that he was given a receipt
or document therefor which would prove the fact is not tenable. Such proof would
probably mean nothing to such expert forgers as Greeks.

We should now state the character of the loan that Demon had made to Protus. The
contract is not set forth in the speech but it was, mutatis mutandis, like the contract set
forth in the speech against Lacritus, among Demosthenes’s orations. That contract,
regarding a trading venture to the Euxine, recites the loan made to the trader to be
invested in casks of wine at Mende in Thrace, to be laden in the twenty-oared galley
of Hyblesius. The goods to be purchased are by the contract hypothecated to the
lender with a covenant by the borrower that no money should be owing on those
goods at the time of purchase and that no further money would be borrowed on them
by the trader. The goods were to be sold in Pontus on the southern shore of the Black
Sea, and other goods were to be purchased with the avails for the return voyage to
Athens. If the goods were brought safely to Athens, the borrower within twenty days
of arrival (in which period doubtless there would be time to sell the goods) should
reimburse the loan to the lender with twenty-two and one-half per cent interest,
without any abatement except for jettison (i.e., goods thrown overboard to save the
vessel). Upon the arrival of the goods they should be delivered to the lender until the
money borrowed had been paid, and if the money should not be paid as provided, the
lender might sell or pledge the goods, and if there should be any deficiency in the
proceeds to pay the loan, should have execution for the deficiency against the
borrower. This transaction means, of course, that Protus and Demon together would
sell the grain at Athens.
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Any one will note that the necessities of the commerce dictate the contract. Marine
insurance was unknown until it was invented at Rhodes in the form of reciprocal
insurance, which has become in late years so common among us. The risks of
navigation could not be obviated by insurance and the lender took the risk of
shipwreck or jettison. The lender thought nothing of the borrower’s ability to pay but
looked to the goods. As soon as the goods were purchased and ascertained they
became at the risk of the lender, and the goods were dedicated to the loan. In the
meantime the borrower, though in possession, is in possession as the representative of
the lender, and the contract creates a pro forma hypothecation. The goods are in fact
the goods of the lender, for as soon as it is possible they are delivered to him, but for
twenty days or longer the borrower can sell them to realize the loan. They are sold
apparently as the goods of the lender. The Greek law or any other intelligent system
of law, except certain law of a “country town” type, would see no objection to the
borrower having the power of sale as agent of the lender. Out of the proceeds the loan
is to be paid, any excess of proceeds over the loan and interest goes to the borrower,
and any deficiency is paid by the borrower.

The Protus contract with Demon differed from the Lacritus contract in that no
purchase of goods and conversion thereof into other goods was provided for. It will be
seen that the Greek law recognized a mortgage of the vessel, a hypothecation or
pledge of goods, and a special contract of merchandising for the protection of the
lender of money to be used for the express purpose of investment in particular goods,
on the principle that the goods purchased shall realize the loan. It is the same principle
as the equitable one that he who pays the purchase money owns the thing purchased,
which comes out of the Roman law. It is a common thing in modern business for a
banker to buy a draft with a bill of lading attached, and upon acceptance of the draft to
deliver the goods in the bill of lading to the drawee of the draft to dispose of as the
agent of the banker, but without any power to the drawee to store the goods or to treat
them as his own. As it was in Greek law, this title is good in the banker.

It is apparent that when Hegestratus represented himself to be the owner of the cargo
and obtained a loan from Syracusan money lenders upon the cargo, he probably had
no criminal intention of casting the vessel away, but as with Tito in Romola, one
rascality led to another. He intended to swindle the Syracusans and to get away from
the vessel before it reached Athens. Hegestratus could not appear with his ship at
Athens, for his fraud would be at once exposed. Probably he intended at some point
before arriving at Athens to decamp, leaving his vessel to the mortgagees, and the
cargo to be fought over by Protus, representing Demon, and Zenothemis, representing
the Syracusans. Hegestratus’s money was safe at Marseilles, and he expected to reach
there and enjoy his ill-gotten gains. There being no extradition laws, he need not
trouble himself about pursuit. Possibly he could restore some dilapidated temple,
repent of his evil deeds and the priests would enable him to die in the odor of sanctity
at peace with the gods.

This was the situation when the vessel sailed from Syracuse. A cargo of grain was on
board and certain passengers were accommodated with passage. Protus and
Zenothemis were two of the passengers. They were watching over the same cargo, but
representing hostile interests. Hegestratus must have been a shallow-pated fool to
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suppose that two Greeks could keep silent about their business. Zenothemis soon
learned that Protus owned the cargo, and at once Zenothemis compelled Hegestratus
to give him a writing. What it was, the speech does not say, but it was probably a
conveyance outright of the cargo and it was lodged in Greek fashion with a passenger.
This paper Hegestratus could very well give, because he never intended to dispute the
cargo, or for that matter the vessel, with any one. When he obtained the Syracusan
loan and dispatched the money to Marseilles he had exhausted his field of illicit
profit.

It now dawned on Hegestratus that if he could sink the vessel he would be rid of his
troubles. Probably he felt that Zenothemis and Protus would keep a strict watch on
him so that he could not get away, unless in the confusion of a sinking. He imagined
that if he could sink the vessel, the cargo would cease to exist and all contention
would be at an end, because the loss of cargo would end the Protus property as well as
the Syracusan loan. He was benevolently saving Protus and Zenothemis from the
burden of a Greek lawsuit. Hegestratus waited until the ship was close enough to the
island of Cephallenia to let all escape from a sinking vessel, and there he put his
brilliant plan into execution.

One night he left the garlic-scented Greeks snoring on the deck, went below and
proceeded to cut a hole in the bottom of the vessel. He seems to have been a clumsy
imbecile, for the noise he made betrayed him and, when detected, he rushed on deck
and, knowing a boat was being towed astern, jumped for the boat, intending to cut it
adrift and thus get away. But in the darkness he missed the boat and was drowned. As
the Greeks would say, the goddess Nemesis was dogging his footsteps. By the
exertions of the passengers and the crew, stimulated by rewards offered by Protus, the
ship was saved and brought into the harbor of Cephallenia. Here Zenothemis went
into alliance with the crew who were from Marseilles, and insisted that the vessel
should be navigated to Marseilles. Athens, of course, was the one place on the
Mediterranean that Zenothemis did not desire the ship to reach, and he no doubt
thought that on the voyage to Marseilles the ship would put into Syracuse, where an
appropriation of the cargo to the Syracuse loan would be easily obtained.

It is likely that the repairs of the vessel took some time; perhaps it was necessary to
unload it. In the meantime Protus appealed for help to Demon at Athens. Demon sent
out a pettifogger named Aristophon, said to be of the Council. He had been paid by
the side that hired him and sent him out, and was ready to earn another fee on the
opposite side. Zenothemis appears to have bought him up at once; but in spite of all
they could do, the Cephallenian authorities decided that the ship must proceed to
Athens, whither she was bound. They enforced the decision. So we may suppose the
vessel rounding the treacherous capes of the Peloponnesus and arriving at the Piracus
with the disputed cargo. The three precious rascals, Protus, Zenothemis and the
pettifogger, were on board, but missing was the chief rascal Hegestratus, whose
Nemesis had found him out.

Upon arrival the mortgagees of the vessel took possession of the vessel and Protus

took possession of the grain. Thereupon Zenothemis claimed that he was in
possession of the cargo. The archaic Greek procedure probably required self-help to
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the extent that Zenothemis could insist upon being removed by a fiction of force and
that he could require that the actual owner, the one entitled to the possession, should
remove him. He refused to recognize Protus as owner, and thereupon Demon took
possession and removed him. Enough appears from the speech to show that the
Athenian law treated Demon and not Protus as owner, and this would be the law to
this day in a commercial country.

Demon and Protus proposed to Zenothemis that they should go before the authorities
at Syracuse, and if it appeared that Protus had bought the corn and that the customs’
duties were paid by him, Zenothemis should be punished as a rogue; but if it proved
otherwise, he should receive the corn and his expenses and damages to the amount of
a talent. Naturally Zenothemis refused this absurd offer, for he was no rogue in his
own eyes, even if he had been deceived by Hegestratus. So Demon took possession
and was sued. The curious thing is that Zenothemis, to be on the safe side, brought
two actions, one against Protus and another against Demon. It is certain that the one
against Demon was under a special statute giving jurisdiction as to merchandising to
and from Athens. The other action against Protus was probably another kind of action,
but what it was is problematical.

While these two actions were pending, the price of wheat fell at Athens so much that
Protus no longer had any profit, but was confronted by an execution for a deficiency.
Demon made this plain to him, as the speech confesses. Protus, being a Greek,
thereupon naturally dealt with Zenothemis as his only chance for profit. It was made
worth Protus’s while to abscond and Zenothemis promptly took judgment against
Protus by default. Demon was now without the evidence of Protus to show that
Demon’s money bought the grain at Syracuse, and this fact made Demon’s case less
certain. He would find trouble, too, in the consideration that by the default judgment
against Protus, Demon’s title was made questionable at least to a jury. So it became
necessary for Demon to hunt for a technicality, unless he was prepared to go into
court, relying upon truth and justice, and this would not occur to any Athenian save
Socrates, who suffered death for his temerity.

The fact that the dead Hegestratus could not possibly have bought the shipload of corn
was the controlling fact. Zenothemis claimed title solely through Hegestratus, who
had no title and could give none. The controlling fact is not even referred to in the
speech. It is urged in the speech that Zenothemis on shipboard obtained a writing
from Hegestratus, that he tried to divert the ship to Marseilles, that he made some
arrangement with Protus for the default, and did not detain Protus as he could have
done, and such like trivial matters, but the one controlling fact of Hegestratus’s
inability to buy any corn or even to outfit his ship is not urged, nor is it shown that if
Protus had not in fact bought the grain, Hegestratus could not have realized anything
from the Syracusan loan. It is plain that if Hegestratus had not gotten a loan in
Syracuse on corn of Protus already laden, he would have made no money and would
have had no motive for casting away the vessel. This point seems to have evaded
Demosthenes.

The action of Zenothemis against Demon, being under the statute, was required to be
based on a merchandising venture to or from Athens or both, and it is difficult to see
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how a grain-loan made at Syracuse or a sale on the high seas fell under the terms of
the law. This is what Demon pleaded as a technical defense. It was his only plea
apparently, and perhaps a defendant could plead but one defense. This plea, where the
difference between issues of fact and issues of law was not provided for in the
procedure, went to the jury, who would decide upon the whole controversy.

Upon the trial the actual defense pleaded under the statute was merely stated in the
speech for Demon and then the orator proceeded to argue that Zenothemis had no
merits on the facts. It was, of course, utterly immaterial to the pure legal defense
pleaded whether Zenothemis had the property right in the grain or not. The speech is
confused and we have not all of it. Instead of relying upon the actual facts showing a
plain, straightforward case, the orator attempts to show that from the beginning at
Syracuse Zenothemis was in a scheme with Hegestratus to defraud Protus and
Demon. But this was not tenable under the actual facts. The result is a case so muddy
that it tends to show very clearly the confused, formless mode of a Greek trial. In the
hands of a genuine pleader like Lysias, the case might have been much better and
more strongly put. Demosthenes was essentially a politician, and after that a forensic
speaker. He is never in any of his orations in law cases very clear as to his facts,
probably because a politician looks at a law case in accordance with the prescription
of Lear to the blind Gloster:

“Get thee glass eyes,
And, like a scurvy politician, seem to see
The things thou dost not.”

How the case turned out we do not know. Since Demon had a straightforward, honest
case he was probably defeated before an Athenian jury. Zenothemis probably hired
Aeschines to write a speech for him and thus obtained the services of one of the
greatest oratorical prevaricators in history. Zenothemis appeared in rags, a pitiful
object, a stranger in destitution. He said in his speech that his forbears were Athenians
and that it was not his fault that he had not been born under the shadow of the
Acropolis. He rapped out some fine phrases borrowed from Pericles upon the glorious
City of the Violet Crown, and denounced the grasping money power personified in
the respectable, if wealthy, Demon. Protus came in for a castigation. It is said that he
had run away because he had been drunk all the time and had embezzled Demon’s
money. It was claimed probably that the Syracusans’ money bought the corn to ship it
to Athens and that the witnesses for Demon were all suborned. How he explained
Hegestratus in accordance with this contention is a subject for a very vigorous
imagination. Almost every Greek case seems to have a stale odor of rascality hanging
around it.

As we have seen, this sort of transaction was originally provided for in Babylonia.
Thence it passed to Asia Minor and on to Athens. The maritime loan ad respondentia,
borrowed by the English from the older European commerce, is practically this
contract. It appears in the Roman civil law, borrowed from the Greek. It passed with
the commerce to the Genoese, the Pisans, the Florentines, and finally to Venice when
she held “the gorgeous East in fee.” Wool was imported from England to Bruges in
the thirteen hundreds on this kind of contract, and on money supplied by the branch
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houses of Venetian bankers. An instance will be shown hereafter. As the respondentia
loan, it has long been a feature of the English law and most sedulously protected first
in admiralty and by the chancellor, then by the common law, after judges of
enlightenment pulled out some new mercantile stops in that old, broken-winded
instrument.

In the course of time an improvement has changed the rule of risk to the lender.
Marine insurance has enabled the lender to exact from the borrower the taking out of
insurance for the lender to the value of the goods. There was no longer any maritime
risk. In another respect there has been an improvement. The great mass of marine
carriage is now conducted by responsible carriers. Their bills of lading are
marketable. The bill of lading, symbolical of the goods, by its transfer passes title.
The holder of the bill of lading is completely protected while the goods are carried.
The lender, by having the bill of lading made out to him, by exacting insurance
payable to him, is protected until the goods bought with his advance come to the port
of entry. In the simple commerce at Athens the lender, being present at the port, could
take possession of the goods and sell them if the borrower did not. He could in any
event be present at the sale by the borrower and protect his ownership.

But the plain fact that the straightforward case of Demon must be pleaded on a purely
technical defense, that a rascally skipper would dare to sell goods confided to his
carriage, and that the purchaser of the goods from the skipper without any title at all
could make such a strong defense, shows the law in one of its stages of most glorious
uncertainty. It is no wonder that the Greeks by their contracts sought to avoid the
necessity for any recourse to their courts. Yet even to-day the lender is always in
peril. The Supreme Court of the United States once made a stupid decision that
enabled the assignees of a fraudulent importer to prevail over an honest lender.1 The
law was correctly held as to the lender’s title, but the decision was ruined by the
extraordinary holding that the document which provided that the importer could
receive possession of the goods as agents for sale, thereby gave an implied authority
to the agent to take out warehouse receipts in his own name. The holding was that a
document which provided that the agent for sale could take out documents of title for
the account of the lender impliedly authorized the agent to take out documents in his
own name. Probably an Athenian jury could have done better than our Supreme Court
on this question. That decision was written by a justice,2 who is now practicing law,
and it is to be hoped that in the practice he may have an opportunity to learn that a
power of agency permitting the agent to take out a document of title for the account of
his principal means, as it has, for almost a hundred years, been understood to mean,
that the document is to be taken out in the name of the principal. One would think that
a trade document in long use would have met inquiry as to the well-known usages of
the trade.
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Chapter 8

Greek Philosophy Of Law

Hitherto the law has gone on in a course of orderly development from the days of the
pristine savage, untroubled by any philosophical speculations. The savage had his
ways of legal acting because he could not act otherwise. The primeval hunter has
gone about developing further the primitive institutions according to the best light that
he had, but his light is to this enlightened age mainly darkness. The pastoral nomad
and the first agriculturists had carried the development still further, until at last
civilization had slowly adapted primitive ways to enlightened conditions. To give the
laws a greater binding force, they had been accounted for as being given from God.
The Greeks in their high stage of civilization had gotten rid of almost all the primitive
notions, individual property had been developed, a fixed and settled form of marriage,
a monogamous family, the recognition of the citizen’s duties to his country, to his
family, to his fellow citizens, had all become clear. Individual liability for individual
acts had been made plain. The laws, as providing for all these relations, were well
recognized. They had been put into written form. The state had assumed the duty of
deciding all legal controversies for the benefit of the citizens, and it had furnished
tribunals, poor as they were, for deciding these controversies. The state had also
furnished through the assemblage of the citizens a means for changing or adding to
the laws. This made it possible, instead of the long wait for the development of a new
or altered custom, to show by act of the legislative assembly the general acceptance of
and acquiescence in a new custom or law. Now the laws, when so passed, disclosed
that they were being enacted with a conscious purpose in the minds of the legislators.
These are all undoubtedly great advances.

As we have noted before, the precepts of morality, due to the general sentiments of
right, were changing from age to age as humankind was improving. The improvement
in such moral ideas of the rightful could not but be accompanied by improvements in
the law. It could be seen by many thinkers that they themselves were far above most
of their fellow men in an improved moral outlook. To such individual men some of
the laws seemed to be wrong both in apparent intention and in application. To be able
to say that those laws were in fact wrong, it must be said that they were wrong
according to some standard. What, then, was this standard? It would not do at all for
the critic of the law to appeal to his own mind as the standard; he must create an
artificial standard of some kind. It was apparent that it could no longer be said that the
laws were divine, because it could be seen that they were being made by human
agency, and it was also apparent that those laws were being passed with a conscious,
purposeful intent in the citizens who voted for the laws. But there still remained the
old idea, inculcated in the priests, that law came from a god or the gods.

By speculation on the nature and omnipotence and omniscience of the gods it was

deduced that human laws ought to correspond to the laws decreed or that would have
been decreed by the gods. This standard was simply what any one’s mind would
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ascribe to the gods. This standard, so artificially created, was said to be the law or
laws that were eternal and unchangeable, for they must be eternal and unchangeable if
they were divine. As developed by the Stoics, this idea of law changed its name into
natural law. This eternal and unchangeable law could be ascertained only by the
power of individual reason, but what one man would think entitled to be called such
law, another man might think not at all such.

In the application of this standard to human laws, there was necessarily created a
distinction between human law actually in force and being obeyed, which was called
the positive law, and that other kind of ideal, unchangeable, and eternal law,
whenever the laws differed from what the mind of the observer would prescribe as
eternally just and right. But mankind has always been dominated by phrases, and
when it was said that the laws were not in accordance with natural law, the hearer
accepted the statement. The hearer did not go further and say that what this man
means is that the human laws do not correspond with what this man has in his mind as
that which he has reasoned out and decided that his own reason would decree if it
were making the laws. But it is plain that this natural law of reason was merely
another human construction.

In the Antigone of Sophocles the lawmaker had decreed that any funeral rites paid to
certain traitorous persons named would be unlawful acts. This was, of course, a bad
law because it applied to particular persons; it was not general in its application. If the
law had been that any funeral rites paid to any traitor should be unlawful, and had
been in force when the traitor died, the law might have been good. As the matter stood
in Greek law, the edict of the lawgiver was invalid as ex post facto. So there was no
need for Sophocles to appeal to anything but human law. Antigone, recognizing as the
law of nature or of god the age-old custom that the surviving relatives must bury the
dead with appropriate ceremonies, wilfully disobeyed the human law of King Creon,
who had made the law. When charged with the criminal act, Antigone pleaded the
excuse, now considerably time-worn, of the higher law. She says of Creon’s law: “It
was not Zeus that proclaimed such a law nor does Justice that dwells with the gods
below set such laws for the obedience of men; nor did I deem that your decree could
be so strong that a mortal could overrule the unwritten and unfailing laws of the gods;
for their life is not of to-day nor of yesterday but for eternity, and no one knows when
they appeared.” The fact here was that Sophocles did not know what the Greek law
was.

Again in his Oedipus Rex, Sophocles returns to the thought of these higher laws. He
there speaks of “laws that in the highest heaven had their birth, neither did the race of
mortal men create them, nor shall oblivion ever put them to sleep, for the power of
God is mighty in them and never groweth old.” This law is ordained, according to the
poet, by the divine power of reason. Since this thought has been of great force in
Roman and in modern law, we may here quote Cicero in his speech for Milo, on this
natural law: “The law which was never written and which we were never taught
which we never learned by reading, but which was drawn from Nature herself, in
which we have never been instructed, but for which we were made, which was never
created by man’s institutions, but with which we are all imbued.” In another place he
sets forth the whole idea: “True law is right reason pervading us all, constant and
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eternal. This law it is impious to abrogate or to derogate from; neither senate nor
people can release us from it. It did not begin to be law when it was written but when
it sprang coeval with the divine mind. It is derived from that most ancient and
principal nature of all things, to which all law is directed.” This law, the Stoics
contended, was the production of the divine reason. But it is still plain that this divine
law of reason is merely another human construction.

The German scholar Jellinek in modern times has taken this same old idea, dressed it
up in a new set of words and boldly proclaimed that he has discovered the test of
righteous law as contrasted with existing law and that if his test be applied to the
existing law it can be converted into a righteous law.1 But this is merely another
human construction of an individual mind asserting that his deductions are ultimate
wisdom. The law has relied and will always rely upon the collected wisdom of men in
modifying the law.

Demosthenes in one of his speeches says of the laws: “They have for their intention
and purpose the just, the noble, and the advantageous, and this common purpose
embraces all equally and alike. They must be obeyed for many reasons and especially
because every law is a gift of the gods, an institution of wise men, a common
agreement according to which all in the city have agreed to live. It is the means of
correction of wrongdoers, whether wilfully or unintentionally they violate the law.” It
1s apparent that the distinction between natural or divine law and the actual law of the
city was not present to the mind of the Greek orator. He said that the positive law was
divine, which was the Hebrew doctrine. When the Roman jurists came to recast the
Roman civil law into a world system, so that it should be shorn of all its special
features inherited from the Roman city-state and its primitive rules, the appeal was to
a supposed general law of nations, afterwards called the law of nature. The Romans
were wise enough to find the basis of legal principle for general application in those
common conceptions of law and justice which they found in force in all the civilized
systems, especially the Greek, with which they came into contact. Because they found
those rules of law generally accepted, they called them the law of nations.

Certain general principles of law, necessary to justice, the Greeks recognized. They
denied the validity of legislation, civil or criminal, passed after the act to which it is
applied. This prohibition of ex post facto legislation in criminal matters is in all our
American constitutions, although retrospective legislation has in some cases been
upheld in regard to civil matters. The Greeks recognized clearly in theory that a law
must be in fact a rule, it cannot be an edict for a particular case; but the difficulty was
that while their theory was sound, their practice was continually the opposite. So it
was with liberty. There is no end of rhetorical writing about liberty itself, but the
writers are referring to the independence of the state. The citizen is unprotected from
the state, and the individual counts for nothing.

A Greek writer i1s summing up the difference between nature and the law. He says that
law 1s the result of an agreement, but nature is a growth and the growth is almost
certain to be right. In this statement, of course, he is confused by an appearance, for if
the law is anything, it is a natural growth. What confused him was the multitude of
regulatory laws among the Greeks, for he says: “The law has laid down for the eyes
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what they ought and ought not to see, for the ears what they ought and ought not to
hear, for the tongue what it ought and ought not to say, for the hands what they ought
and ought not to do, for the feet whither they ought and ought not to go, and for the
mind what it ought and ought not to desire.” Then he goes on to say as to one’s
following the precepts of the law: “Now if those who adopted such courses as these
had any protection from the laws, whereas those who did not follow them but opposed
them incurred loss, obedience to the laws would not be without advantage; but as it
happens, legal justice does not protect those who follow the rules of the law. For it
does not prevent the injured from being injured nor the aggressor from making
aggression. It merely holds him over until punishment is inflicted.” But what this
critic is looking for is a system of law where all will be law-abiding; and that, we saw
in the opening chapter, is a stage of human existence to which man can never return.

Protagoras was adumbrating a fragment of truth when he explained by myth why men
had laws. He said: “The first men were quite helpless and threatened with
extermination by wild animals. Prometheus brought them intelligence enough to ward
off this danger. They collected themselves into cities, but could not live in harmony,
and they began to fight among themselves. Zeus then sent Hermes to men with a
consciousness of shame and justice.” If he had had any conception of the actual
human development he could have said that most men are so constituted as to have a
consciousness of shame when they deviate from the community standard, that justice
requires that the community standard should be applied alike to all, and that this
community standard is embodied in primitive laws.

In the natural course we come to Plato. He is so much a great literary artist that even a
paucity of matter on law can be atoned for by the perfection of his style. He lived in
the age of a worn-out and defeated democracy at Athens. An aristocrat by disposition
and by birth, he was naturally wearied by what he saw around him. Satisfied of the
incompetence of men to govern themselves, he sighed for a return to older things. He
compared his situation to that of a man who has taken refuge from a high wind behind
a wall. To him it was impossible to take part in public affairs. The ordinary citizen,
even one who desired to know something of philosophy, he compared to a wretched
little tinker who has married his master’s daughter, attained some prosperity and is
vastly intelligent in his own conceit. From the chaos which he saw around him he
turned to nature, trying to connect the law which he saw with some background of
natural justice.

With such ideas in mind Plato attempted to draw up a system of laws for an ideal
state. It should have taught him something that he had gone to Syracuse at the request
of Dion, and the Syracusan tyrant, the Elder Dionysius, had been so irritated by his
legislative work that he had sold him into slavery, from which he was rescued by a
ransom. How it was that under Greek law Dionysius could give to some slave dealer a
good title to Plato is not explained, but it is accepted as a fact. Later in life he had
gone on a second lawmaking venture to Syracuse for the Younger Dionysius and had
created such a condition that he was glad to escape with his life.

Plato really had no conception of the practical circumstances that govern human life.
He had never formed a general view of the vast influences of commerce in improving
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the destinies of mankind. “Trade,” as Bulwer says in his play, is “the calm health of
nations.” It makes for honesty, fair dealing, mutual comprehension, sanity and
soundness, toleration of others, peace among men, aggregations of capital, division of
labor, the ease and comfort and grace of life, the leisure for study, and the
amelioration of customs and manners that produces so large a part of civilization.
Plato was attempting to turn society back to some little country town with primitive
manners and institutions, where no money circulated, where no one worked but
slaves, where the citizens would pass their days basking in the sunlight of Socratic
discussions on the just, the virtuous, and the good, while a set of philosophers
governed. The Greeks could well answer in the words of Omar:

Myself when young did eagerly frequent

Doctor and Saint, and heard great argument
About it and about: but evermore

Came out by the same door wherein I went.

Plato did not even understand that the commercial law was the most important kind of
law, and this was proven by the fact, as Demosthenes said, that commercial law was
the same over all Greece. To Plato commerce and trade were great evils, and he
placed his ideal state so far from the seashore that it could have no trade. Land
commerce could not exist without roads, although, having no idea of the cost, Plato
supposed that a large country village could build good roads in all directions. He had
no understanding of the difficulties at the bottom of the Athenian organization. Its
mass of unpaid labor, in the form of slaves, never occurred to him as standing in the
way of progress. Slavery was to him so natural a thing that it never occurred to him to
wonder what his law of nature would say to such a condition. Probably he would have
answered that most men are fit only to be slaves. But the fact that he had been sold
into slavery himself ought to have taught him some indulgence for undeserved
misfortune.

Plato, with all these limitations, could still say that, “until philosophers become kings
or kings become philosophers, the state will never cease from its evils.” Of course, in
saying “philosophers” he means Platos. This has almost the solid, rock-ribbed conceit
of Goethe’s exclamation when he reached Rome: “Here I adore my own genius.” This
calm assumption of Plato’s that a philosopher could make good laws has in it
something pathetic. He had learned nothing by his double experience at Syracuse. It
takes the accumulated errors, mistakes, and concentrated effort of many ages to make
a good law, and yet a philosopher or a legislator assumes that he can dash off a full
system in a few hours. Locke, with far more knowledge than Plato, attempted a
system of laws for a little American colony. The result was a farrago of impracticable
nonsense. Bentham, the great lawgiver, was so deluded that he thought that he knew
all the law in the world. He concocted a constitution which he professed would suit
the Khedive of Egypt, the wild Indian rabble of a newly freed South American
republic, a state of the United States, and every other political society. Many
philosophers have thought with Plato that God and nature had designed them for
lawgivers, but doubtless they have all been mistaken.

PLL v6.0 (generated September, 2011) 105 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

Plato had the courage of his convictions, and he outlined his first-class state in the
Republic and his second-class state in the Laws. We need not delay on the Republic.
Plato himself admits his fantastic state to be utterly impossible among any sort of
human beings which he knew. From the Republic the socialists could have obtained
their ideas of a community of wives, intense neighborliness in the conjugal relations,
and children brought up as state orphans. The looseness of morals at Sparta exercised
a sort of fascination upon him. The governing body of philosophers in his Republic
would have made a government where every day would be an open season for killing
philosophers, or selling them into slavery.

The Laws sets forth his second-rate state, which he recommended as a practical
conception. It was composed in his old age, and has some of the garrulous signs of
senescence. He is fair enough not to foist this dialogue upon Socrates. More people
have written about Plato’s Laws than have read the book. In that respect it is like that
monstrous work, Hobbes’s Leviathan, which Hobbes supposed to be a juristic work.
Grammarians, classical commentators, and scholars, who had no practical sense in
regard to law and no standpoint of experience from which to judge Plato’s system,
have been deeply impressed by the Laws, but there is really nothing of value in the
book, although many simple souls with no understanding of the many sides to
civilization have been impressed.

It is in the form of a dialogue in which a chattering Athenian holds forth to a chuckle-
headed Spartan and a stupid Cretan. The Athenian is at no pains to conceal his
contempt for the men he is talking to and lectures them like a school-teacher
instructing a lower grade of children. The Spartan and Cretan drink in his words with
absolute reverence. His state, of course, is a city-state. It is composed of 5,040 heads
of families. The number 5,040 is, says Plato, full of magic, for it can be divided by
every integer from one to ten. With five to every family, there would be 25,200
people. If the population shows signs of redundancy, it can be kept down by what is
now called birth control, or the unfortunate redundants can be sent off as a colony.
The land is to be allotted to the families in equal proportions, the number of
households must never be decreased, and the land holdings are to be inalienable and
never to be unoccupied. A widow could call upon her husband’s nearest undisposed-
of kinsman to marry her, after the manner of the Hebrew custom called the “levirate,”
which was noticed under Hebrew law in connection with the story of Ruth. All these
provisions are copied from the original Aryan barbarism. The Athenians had long
forgotten this system, and Plato was working off on them the lumber of discarded
institutions, which Solon had abolished when he acted as lawgiver.

Over this sort of obsolete organization he places what he calls law wardens, an old
disused sort of Athenian official. These law wardens are to be elected. Everything bad
in the Athenian system he unerringly selects. He is so much a school-teacher,
accustomed to instructing the young, that he has the naive idea that if mature people
are told by law to do something they will do it. There was never a greater error made
by a philosopher. When the law meets the approval of the common sense of people
generally, that law will be obeyed; but a law that a large minority thinks wrong and
refuses to obey never will become actual law until the people come to a practically
general agreement in its favor. Nothing is more absurd than continual and minute
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regulations. Plato has minute regulations for convivial intercourse. The music to be
heard and the melodies to be used, he insisted, should be embodied in the law, after
selection by qualified men. He would have had a censorship over the poets, whom he
regarded as a dangerous class. Yet he had been a poet in his youth and had written
much poetry. The public choruses were to be composed, one of children, another of
young men, a third of older men from thirty to sixty. They were to sing that “the
happiest are the holiest,” in older to inculcate a moral lesson.

A prayer-meeting of evangelicals would be a lively gathering compared to one of
these symposia. Even the relief of getting artificially elated, as a relief against the
songs, was to be denied these poor wretches, singing “the happiest are the holiest.”
The drinking of wine was forbidden except on special occasions, and to young men
not permitted at all. This prohibition, Plato sapiently remarks, would keep down the
size of the vineyards. This might be so, but it would have taken an army of hired
mercenaries to enforce the law.

His theory of human development was that after a great deluge there was a state of
mankind where there were no poor nor rich, where men knew nothing of war and
were more temperate and more just than they afterwards became. These men had no
laws but dwelt in rocks or on mountains with no special intercourse, and every man
was judge of his wife and children. To him, of course, the original unit was the
family. He tells us that these separate families did not trouble about each other. As
time went on, however, families, he said, came into union, and then they formed
states by some sort of social compact, we may suppose, like Rousseau’s contrat
social. For almost two thousand years this beginning for society has been accepted by
intelligent men. It belongs with the dream of an original Golden Age.

He announces as his first general principle that the citizen who does not know how to
choose between good and evil must have no authority in the state. Curiously enough,
at that very time in Athens this principle was the standard to determine whether a man
was insane or not. So his first principle reduces to the proposition that no insane man
ought to have any authority in the state. This seems eminently proper. According to
the law then in force at Athens, this man who knew not good from evil was subject to
having a curator appointed to look after him. The Athenian law was certainly sounder
than Plato’s conception, for it took care of the insane man, while Plato would have an
examination merely to see if he could be elected to office.

Plato now proceeds to sketch the Spartan state with some respect and criticizes the
Persians and the Athenians. Some of his minute regulations he takes from Sparta.
Then he shows his prejudice against commerce and naval power, as noted above. He
says that he is rid in his state of shipping and merchandise and peddling and
innkeeping and customs and mines and loans and usury, and he is legislating for a
community of farmers, shepherds, and bee-keepers. The law of marriage he regulates
like a philosopher. He has no objection to easy divorce. A man must marry or pay a
yearly fine. Celibacy he places among the heavily taxed luxuries.

His next proposal is that most laws should have a persuasive preamble, so as to make
people believe them to be good laws. Persuasion, he wisely says, like a school-teacher
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renouncing the rod, is better than force. No one was to make a fortune in his state, for
all the vocations of gain are denied to freemen. There seems to be no question about
slavery in his ideal state, and the slaves are to carry on such menial work. There can
be no silver or gold in his city-state. Money causes too many evils.

There are numerous provisions regarding the inalienable family properties and how to
cultivate them. He probably never cultivated a farm in his life. He proposes a general
election proceeding, where first the three hundred highest on the ballots are taken,
then a second election for one hundred out of the three hundred, then a third election
of thirty-seven out of the one hundred. These men so elected are to be guardians of
the law (magistrates and judges), and thirty-seven is another magic number. Elective
judges are intensely modern, and the worst institution in government. These men shall
divide the citizens into four classes according to their property, like Solon’s four
classes, and enter them on the registers. Any man owning more than his share of
property is to have his excess confiscated, and if he makes a false return, he shall lose
his share in the public property and in distributions of money. But since he had no
money in his state, he seems to be wandering. Generals are to be elected and the
citizens are to be enrolled in the army. Priests and priestesses are to be elected.

He lays it down that there should be few judges, and those few good, and that causes
should first be tried before a court of neighbors. From this court an appeal should be
allowed, and if necessary a second appeal to a still higher court, whose decisions
should be final. A proceeding is provided for suing a judge for having intentionally
decided wrongfully. This is the most vicious of all his proposals in the Laws. A
litigant loses his case, then he sues the judge. The guardians of the law shall try the
judge and if the judge is found guilty, he shall pay one-half the damages, unless the
law wardens assess a higher penalty. The borders of his state would need to be closely
guarded to prevent the judges from fleeing the country.

After providing the forms and ceremonies of marriage, and incidentally making some
very harsh remarks on the female sex, he comes to the children. The state regulates
their education, even to the games they shall play, and these games are not to be
changed or altered because that would tend to make them, when grown up, seek
changes in the laws. This seems to be very philosophic. The girls are to be brought up
to the use of arms. Religion, temples, cultivation of the soil, division of the produce of
the soil, are all minutely regulated. He provides for the resident aliens and slaves.

He treats of the offense of temple robbery as the worst crime, and its punishment is by
fine or imprisonment or death. Treason comes next, then larceny. A discussion
follows as to how to compensate the injured and at the same time reform the injurer.
Even a lawsuit is to be educational. A madman can be guilty of a tort and shall pay
only the exact damage, Plato says, but he neglects to say how the madman shall be
reformed. It is not necessary to go into his discussion of homicide. His law on that
subject is the Athenian law. Plato has the primitive law that the nearest relation of the
homicidal victim prosecutes. But Plato adds that if he does not prosecute, the relative
shall suffer five years’ banishment.
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The old primitive notions crop out in Plato in regard to the trial of animals for killing
a man or of a lifeless thing killing a man. The penalty for the animal is death, but the
lifeless thing is to be taken to the border and cast into an adjacent country. This is the
inherited taboo of the savage, who thinks the lifeless thing pollutes the land.

The killing of a thief entering the house is justifiable, but the killing of a footpad can
be justifiably done only in self-defense. What would be self-defense against a footpad,
he wisely leaves unexplained. The violator of a woman or a boy is to be killed by any
male relative; and the killing in defending one’s father who is doing no wrong, or of
one’s mother or child or brother, is justified. There are many other provisions, most of
them evidently copied from the Athenian law.

Like most philosophers he dislikes lawyers. The Sophists had evidently been
contending that Greece needed some sort of lawyers, or at least advocates. Upon them
apparently he has the following passage: “To the many noble things in human life
there clings a canker that poisons and corrupts them. No one would deny that justice
between men is a noble thing and that it has civilized all human affairs. And if justice
be noble, how can we deny that pleading is also a noble thing? But these noble things
are in disrepute owing to a foul art cloaking itself under a fair name, which claims
first that there is a device for dealing with lawsuits and that it is the one which is able,
by pleading and helping another to plead, to win the victory, whether in a just or
unjust case; and it also asserts that both this art itself and the arguments which
proceed from it are a gift offered to any man who gives money in exchange. This art,
if it be really an art or merely an artless trick got by habit and practice, must never if
possible arise in our state.” An indictment of such men is provided for and a
punishment.

He gives us a new idea upon the subject of sworn pleadings. All pleadings ought to be
unsworn because lawsuits are frequent and half the citizens are thereby made
perjurers. He evidently despaired of the Greeks’ ever becoming a truthful race. In a
trial he believes that no expedients to excite sympathy should be allowed, but only
what is just ought to be said, and in proper language, confined to the point. It must be
said that the performances to excite sympathy at Athens have been paralleled in
contemporary trials among us.

One curious regulation is that no man under forty is to be permitted to go abroad
except on a public embassy. There seems to be in his mind the thought that there is
something corrupting in travel, which a man cannot withstand until he is forty years
of age. Plato also believed that no man should occupy public office after he is seventy
years old.

It would appear that Plato’s Laws have much fine writing upon the duty of the state to
cultivate virtue in its citizens. He has one long passage justifying a belief in the gods.

But it must be apparent to any one who has read much of Plato that he had no faith in
the gods of the vulgar. He really believed in the one Deity, the Moral Governor of the
universe. But in the inhabitants of Olympus, with their passions and crimes, he could

not have had the slightest belief.
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His ideal second-rate state and its laws are simply an impossibility. Such a regimen
has never been possible upon this earth among any sort of men. His attitude is
essentially that of the school-teacher dealing with immature minds. Grown men can
never be governed on such a basis. The idea seems never to have occurred to him that
his fixed ideas of right and wrong would not in the coming ages be accepted by
enlightened men. The purely relative conception of the moral ideas changing with a
changing world, improving with an improving world, was beyond his imagination.
But his idea of a fixed and immutable system of legal principles, born coeval with the
divine mind, an idea not his own, was to govern legal thinking for many generations.
Greek thinkers were prolific in ideas upon the law, but these were mainly the product
of inexperience. Yet the actual laws were really fairly reasonable for their condition.
It was the incapacity of the Greek in administration of the law that prevented him
from even approaching a government of men according to law.

The Athenians, however, had developed the legal fact of private property, a fact
which has remained without question until modern times. In almost the whole of
Greece outside of the great commercial centers of Athens and Corinth the property
conceptions of primitive society remained. In the primitive society within the group of
family or tribe, everything, even the work of every day, is thought of as a matter to be
done in common. All the possessions are common property. The land, the flocks and
the herds are common property. But as soon as commerce and trade, based upon
money as a means of exchange, begin to develop, there comes a great increase in the
wealth in movables. Individual ownership is necessary to exchange. It is impossible
for group and group to deal with each other in the hurried movement of commerce. At
Athens this great movement of commerce placed practically all wealth in the form of
movables. In Athens in the course of centuries it was found that the land itself must
become an article of trade. Land that could not be sold and dealt in would have no
exchangeable value, just as a parcel of real estate to-day to which a good transferable
title cannot be given, is of no exchangeable value. The group ownership would, under
those circumstances, in a commercial community at once yield to an ownership that
could be made available in commerce. We shall see that the same influences at Rome
gave to the head of the family this private, single ownership in land. In the feudal ages
the various limitations on ownership took land out of the avenues of commerce. Long
after movables in England had been freely transferable, land became so. The
disposition of land by will became as easy as the disposition of movables by will had
been for centuries and private property became the rule.

In the last century the philosophers have entered upon the quest of a theory to account
for and justify private property, including in that term everything which is now
included. Property in a thing generally means the right to exclude others from it.
There is sometimes added as a part of property the right to contract, as a valuable
property right. The explanations of property have been various. It has been explained
in this story how private property came about. It was a natural development and it
needs no justification. All the justifications amount in ultimate analysis to the same
thing, whether the justification given is metaphysical or actual. The real justification
1s a more prosaic matter. Private property in real and personal property exists because
if not so owned, the property cannot be bought and sold and disposed of in the
ordinary course of trade. If the world is prepared to go back to Plato’s condition of a
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little town with inalienable family holdings and each holding self-supporting, with no
trade or exchange of property in the town, with every householder owning enough
forced and unpaid labor to cultivate the land and produce everything necessary for the
family, it would be a very easy matter to get rid of individual private property. But
this social organization is an idle dream, it could never be attained. On the other hand
the history of law and the general history of the world teaches that the institution of
private property is in accordance with a developed human mind, in accordance with
developed human institutions. Nothing is more silly than to say that the law made
private property. The fact is the exact opposite. Private property came to exist and it
made the law. Until that human mind can be changed, it is idle to think of abolishing
private property. If the law should attempt to prohibit the transactions of human life
based upon private property, no one would obey the law. Therefore the search for a
justification of the institution of private property is like a search for a justification of
the constitution of the human mind.
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Chapter 9

The Roman Creation Of Modern Law

The modern world is indebted to Rome for its classification, general theory, and
method of applying the law. It is impossible to conceive what our legal system would
be had not the Roman jurists labored for centuries upon the general principles and
particular rules that gradually created the finished law of Rome. When the Western
Roman Empire was overthrown by hordes of savages, who were incapable of either
applying the Roman law or comprehending the situations to which it was applicable,
civilization went into an eclipse that did not pass from the earth until barbarous usages
became slowly absorbed into the reviving Roman law. That law came back to Europe
as the written law and furnished a common law for Italy, France, and Spain and at last
for Germany. Just as the ancient temples and public buildings of Rome provided a
storehouse of building material for later buildings, so the Roman law was an unfailing
treasure house of legal reasoning and principles for the modern world. Modern
European law and even the English law in its substance and deductive methods was
built of Roman materials.

The Romans as a race had a special genius for law, but it required ages for that genius
fully to develop, and almost a thousand years for Rome to acquire the wealth of legal
experience that was needed to produce such jurists as Gaius, Pomponius, Scaevola,
Papinian, Paul, Ulpian, and Modestinus, not to mention a host of others, some of
whom are known and still more are unknown. If it be true, as one of our great
publicists, Webster, has said, that whoever labors upon the Temple of Justice “with
usefulness and distinction, whoever clears its foundations, strengthens its pillars,
adorns its entablatures or contributes to raise its august dome still higher in the skies,
connects himself in name and fame with that which is and must be as durable as the
frame of human society”; it follows that the names of those who gave their lives to the
fabric of Roman jurisprudence are entitled to a renown as enduring as our present
civilization. To them the Romans of to-day in their Palace of Justice have given a
proper and an artistic recognition by a collection of statues of the great makers of the
civil law. It is related that the three greatest among them, Papinian, Paul, and Ulpian,
once sat together as a court at Eboracum, now the city of York, when Britain was a
happy and flourishing Roman province.

That court brings vividly to mind the vicissitudes of the law, for not a long period
after that court was sitting at York, the refined and enlightened jurisprudence of a
Roman province was replaced for seven hundred years by the uncouth customs of
brutal Saxons and piratical Danes. When, in the twelfth century of this era, the
Norman lawyers of Henry II began to rear again in England a structure of civilized
law, they did not even know that ages before them the greatest jurists in the world had
been dispensing justice from London to the Tweed.
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When we seek the essential elements of the Roman contribution to the growth of
jurisprudence, we find them not only in the discovery and recognition of improved
rules of law, but still more in the development of a milieu or an atmosphere of legal
reasoning, wherein civilized jurisprudence could expand and adapt its rules to the
expansion and multiplying of relations and duties arising from a social life growing
more and more complicated. Had it not been that Rome gained a governing position
and became the center of the world’s affairs, the development of Roman law would
not have been possible.

We have seen in the past history of the law, that the knowledge of law was a
possession of the priests, whether among the Celtic races, the Babylonians, or the
Hebrews. The Greeks freed themselves from this bondage to the priests, but their
political structure was such that they did not produce either an adequate tribunal for
assuring a rule of law or a body of jurists who could create a general classification of
the principles of law and of its particular rules. Nor did they have an order of
advocates or practicing lawyers, who by the representation of clients in the courts,
could do something toward the correct application of the law to actual controversies.
Greece had its courts so modeled that a professional class of lawyers could not be
developed, and the temper of the people and of the philosophers was, as we have seen,
hostile to such a class.

The history of the law teaches that without a professional class of lawyers, a reign of
law 1s impossible. With the priests the law is always secondary to what they esteem
the interests of religion. But to lawyers the law comes first, and its interests are
paramount. The reason is the same in each case. The priests live by religion, the
lawyer lives by law. Each profession is characterized by its own peculiar type of
thought and of mind, yet sometimes the same individual shows a talent in both lines,
for, to name but one instance, it is plain that the Institutes of Calvin could not have
been written by any one who had not received a legal training. As we shall see, the
English law owes its beginnings to men who were educated as priests.

When we examine the legal development of Rome it is easy to find in her professional
class the secret of the unexampled soundness of Roman law. But for such a class to
have full scope it is necessary that there should be an adequate tribunal, and this sort
of tribunal it was the greatness of the practical Roman genius to have developed.
Acres of books constituting an enormous literature have been written in the Middle
Ages and in modern times upon the ancient Roman law. Theoretical jurists, classical
scholars, classical commentators, and glossators have done this work. The texts of the
Roman law have been analyzed word by word with the utmost meticulosity, but to a
modern lawyer, who is versed in the actual life of the law, who has been engaged in
the application of the rules of law to the endlessly varying situations and changes in
modern life, this vast literature of pedantic comment is repellent, for the practical
spirit and genius of Roman law is not there. It was in all things a useful, everyday
system. The lawyer who reads of it desires to see it in its daily operation as such a
system. He can never hope to master the great mass of technical terms of the writers
upon Roman law. The general reader would never feel that he had leisure or
inclination to attempt to read even a summary of it, unless he should happen to be
attracted by Gibbon’s famous chapter in his Decline and Fall, which is an
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extraordinary performance for one not a lawyer, but yet is in parts very misleading.
Ingenious inferences upon the doctrine of possession, fine-spun theories of the nexal
contract, search for the secret of Quiritarian ownership, researches as to the meaning
of real contracts, discussions over things mancipi or nec mancipi or over stipulations
or literal contracts are all very well for the humor of the scholar, but what an actual
lawyer desires is some sense of the effect upon human life of that law in operation.

A German writer, Ihering, has ventured the fanciful picture that once, pondering a
problem of Roman law, he proceeded to exorcise in clouds of cigar smoke the spirit of
the jurist Gaius.1 Gaius, Thering says, when summoned from “the vasty deep,”
appeared in his physical body, and, strange to say, did not object to the appalling
stench of a German cigar. He is described “as a strange figure of a man, tall,
shriveled, slightly bow-legged, with freckled brow and the general air of a
schoolmaster.” This is hopeless in its lack of insight. Gaius certainly was not, as
Ihering pictures him, an underfed pedagogue, although he might have been a Syrian
Greek. But this “strange figure” is all the learned German scholar got out of the
interview. He was imposed upon by a false spirit. He should have seen no freckled
pedant, but a fine, upstanding, eagle-faced leader in the law.

So it has been with the great law speeches of Roman advocates that remain. English
legal history tells us how much of the value of the law depends upon the work of the
advocate in the court room. But very noted classical scholars, commenting upon such
speeches as Cicero’s, weary us in their dry-as-dust way, with complaints that ideas are
repeated, that adjectives are multiplied, that the speeches, as they say, are tumid,
while they cannot catch the stirring life of the occasion, the emphasis of repetition, the
glow of the oratory, the roll of the periods, the overwhelming rush and thunder of the
eloquence. Mommsen’s carping against Cicero is probably the most repulsive thing in
historical writing.2 The whole effect, meaning, and power of the speeches pass over
the heads of such people, who cannot be conceived as capable of any sort of forensic
oratory.

A trial of an important case in the great days of the Republic was a struggle of legal
giants. When Cicero, by his mere opening of the case against Verres, defended by
Hortensius, the leader of the Roman bar, drove Verres out of the court room into
lifelong banishment, the occasion was a great legal drama. In the days of the Empire,
in the age of the Antonines, Pliny the Younger gives us a picture as vivid as that of
the arraignment of Warren Hastings. An African governor is being prosecuted before
the Senate for trampling upon the rights of African subjects. The Emperor Trajan is
presiding over a great concourse of the Senate. Pliny and the historian Tacitus, his
bosom friend, were prosecuting. Pliny spoke for five hours and we get a touch of the
courtesy of the Emperor, who expressed the fear that Pliny was exerting himself
beyond what his delicate health would permit. After Pliny’s opening speech the
advocate for the defendant exerted all his talents in a very skillful and adroit defense.
The prosecution was closed by Tacitus replying “in a strain of the most powerful
eloquence and with a certain dignity, which distinguishes all of his speeches.”

This scene just quoted comes from a period of the Roman law, when it had almost
reached its zenith. The full development of Roman law required from 753 B. C., the
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assumed date of the founding of Rome, to about 250 A. D., a period of a thousand
years. Then followed an era of compiling until the Corpus Juris of Justinian was put
together, beginning just before 537 A. D. The innumerable books of Roman law were
thrown aside, lost and forgotten, until, after centuries of futile glossators and
commentators, a giant like Cujas could reconstruct some of those lost treatises.3

Roman law arose in a modest way among a collection of village communities where
small Aryan tribes which had wandered into Italy came together, about 750 B. C., for
mutual protection and made a common religious center at Alba Longa and a common
trading place where the Roman forum stands to-day. Upon the surrounding hills grew
the city, and from them, as her throne of empire, Rome was to rule the world. These
tribes had the usual Aryan primitive organization. They had the patriarchal family,
tracing relationship solely in the male line. There was the usual inalienable land-
holding of the family, which had grown out of the tribal holding. Each family was
ruled by the father with despotic power of life and death over all the members of the
household. This was the primitive institution that we saw among the Greeks and the
Hebrews. These families were branches of larger kindreds uniting in still larger
kindreds called gentes or clans, tracing back to a common ancestor. Each male
member of the clan bore as his middle name that of the common ancestor.

When one looks at Roman patrician names, such as those of the two great
commanders, Publius Cornelius Scipio and Lucius Cornelius Sulla, and that of the
Catilinarian conspirator, Publius Cornelius Lentulus, he knows that they claim a
common ancestor named Cornelius, who has given his name to the gens Cornelia,
that that clan has at least three branches, one the kindred of the Scipiones, another the
kindred of the Sullae, and a third the kindred of the Lentuli, and that each man is the
head of a family or domus with some remnants of the father’s power over the
household. The Roman had developed to a marked degree the worship of his
ancestors. He kept their images in his hall. On state occasions those effigies were
carried in procession. They were the household gods of his hearthstone and to them he
offered sacrifice. In the days of Rome’s greatest power the Roman patrician
patronized the sculptor’s art mainly that he might look upon the portrait statues and
busts before which he daily paid homage to his fathers.

These gentile clans were united into tribes and the heads of the clans formed the
governing body of the united tribes. They were the patricians who formed the
governing body called the Senate. In early times a man was a Senator because he was
a patrician by birth; in later days he was a patrician because he or his father was a
Senator. Each clan had its horde of dependents called clients. They were probably the
remains of a conquered race. The clients and other freemen formed the body called
plebeians, who were the Roman people. The full designation of the social
organization required both patricians and plebeians. It was shown by those initial
letters borne on the standards of the legions and in use in many ways to-day in Rome,
S.P.Q.R. (Senatus Populusque Romanus). It is almost a shock to find those initials
masquerading on a street sign in modern Rome warning of some municipal work.

The patricians at first absorbed all the governmental as well as priestly offices and
powers in the city-state. The tribes came to be headed by an elective king, but in time

PLL v6.0 (generated September, 2011) 115 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

rulers of the Etruscan race subdued and governed as hereditary kings these Latin
tribes for a long period. This is all there is to the story of the Roman kings, for even
Livy, who told the story, no more believed in his Romulus, Numa Pompilius, Tullus
Hostilius, or Tarquinius Priscus, than Virgil believed in his tales of the Trojan Aeneas
as the ancestor of the Julian gens. The end of the Etruscan rule came when the last
Tarquin was driven out. Two elective consuls became head of the state with all the
powers of a king, but each having a veto on the other. This double-headed executive
was probably borrowed from Sparta. The ruling class of patricians was alone eligible
to fill the consular office and the Senate could not act in legislation except upon a bill
or law proposed by a consul. Rome had also the primitive assembly of the tribes,
common among the Aryans, that appeared in the institution called the comitia or
assembly.

The Roman race had certain characteristics, an intensely conservative character, a
natural steadiness, steadfastness and dignity, a profound patriotism, and readiness to
sacrifice for the common society. They had that natural social talent so marked in the
Anglo-Norman, which enables one class to compromise with another. They had a sort
of native instinct for uniting in the presence of a common danger. At bottom they
were a just race with a developed sense for justice and a fear of arbitrary power,
which gradually hedged around all departments of the government with checks and
balances that prevented any class from having its own headstrong way. The tribes
absorbed neighboring tribes. When a Sabine family headed by Appius Claudius, or, to
use the antique name, Attus Clausus, joined the Roman state, the Claudian family
with its dependents numbered five thousand. These Claudii, especially the kindred of
them called the Neros, became the very front of the patricians. The plebeian clients
formed gentes or clans of their own. Thus the Marcelli, who afterwards were a great
patrician family, were originally a plebeian family. The first emperor, Augustus, was
in his paternal descent an Octavius of a plebeian gens, but through his grandmother,
the sister of Caius Julius Caesar, and by the adoption of his granduncle Caesar,
belonged to the gens Julia, which claimed the highest patrician descent.

The early history of Rome for legal purposes is the breaking up of the clan
organization by the substitution of families and a struggle of the plebeians to obtain a
share of the political power. Plebeians gained eligibility to the consulship and to the
lower offices of quaestor and praetor through which a man must pass to become
eligible to the consulship. They gained the concession that no citizen could be put to
death without the vote of the general assembly, with the exception that dictatorial
power removed this restriction. Plebeians gained officers of their own, called tribunes,
and at last they obtained legislative power on the initiative of the tribunes. The
tribunes were given a veto against senatorial action and each tribune had a veto on
another tribune. There was, also, another sort of check. The Romans had a religious
system of divination by augurs and soothsayers who declared the auspices favorable
or unfavorable, and this sort of Mumbo Jumbo work in which no enlightened Roman
believed, could stop political action. The general legislative body was the convocation
of all citizens in the comitia to which the Senate could propose a law. The differences
between the different forms of the comitia are not here important. There were decrees
of the Senate called senatus consulta, resolutions of the plebs called plebiscita, and
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regularly passed laws of the assembly called /eges. All of them created law, but, as
will appear, the creation of the body of Roman law was by other means.

At first the laws were oral and knowledge of them until men learned to read and write
was in the custody of the patricians; and, precisely as at Athens, the plebeians, as soon
as they were able to read, demanded written laws so that all might know the law. The
demand was for laws that were certain and definite, to which all had access.
Decemvirs (ten men) were appointed to get together a body of law which was enacted
in the Twelve Tables engraved on wood or brass and displayed in the Forum for all to
read. There is a statement in Livy that commissioners were appointed to go to Greece
and bring back the knowledge of their laws for the benefit of the state. Whether this
be true or not, the Romans, long before they had any political clash with Greece, had
a rather close knowledge of the Greek law through the Greeks of southern Italy. The
parallels are too close to be the result of accident. The demand for written law was
Greek in its origin. This is not at all strange. All social animals are necessarily very
imitative, prone to follow as savages the customs of the tribe. Men, as they grew more
enlightened, developed the tendency to imitate other peoples. This was pronounced
among the Hebrews and according to their writings this failing brought endless woes
upon the Jews. This imitative trait is shown no less in the way in which the use of
polished stone weapons, of pottery, of bronze weapons, and at last of iron weapons
spread among barbarians. It is just as marked in regard to institutions and laws. So
powerful is it that one legal writer has found improvement in law to lie wholly in
imitation. But the question is as to who instructed the race imitated. Progress and
development were required to begin somewhere. The lever and fulcrum can
accomplish wonders but the fulcrum must stand on something. Whatever the fact may
be, the Roman was improving his primitive law as he was fighting his way to the
headship of Italy.

Fortunately for Rome, the Gauls or Celts in their migrations descended upon Italy.
They ruined the Etruscan state, so much so that all of northern Italy became Celtic and
was called Cisalpine Gaul. The Gauls would have taken the Capitol itself, had not
Rome been saved by the cackling of the sacred geese, which for once fulfilled a useful
purpose. Rome, freed from the danger of Etruria, gradually fought its way to the
control of all Italy. It was a lovely land. Even in her ruin Byron could sing of her
“immaculate charm that cannot be defaced.” The Greeks had given this land the name
of the Hesperides, “the golden Italy.” Cicero, Rome’s greatest advocate, was born at
Arpinum, which still

Like an eagle’s nest, hangs on the crest
Of purple Apennine.

In his speech on his return from exile, he apostrophized his native land: “Our
Fatherland, Immortal Gods, my tongue can hardly tell my love and delight in her.
This Italy of ours, how lovely she is, how renowned are her cities, how beautiful her
varied landscapes, her fertile fields, her harvests; how magnificent is this city and its
civilization, the nobility of this commonwealth and your dignity and majesty!”
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After gaining Italy the Romans were compelled to contest the western Mediterranean
with the Carthaginians. They won the long struggle of many years, destroyed
Carthage, and gained Spain, Sicily, and northern Africa. Here the conservative Senate
would have stopped, but the Macedonian power took issue with Rome, and
Macedonia with Greece became a Roman province. The assaults of Mithridates from
Asia Minor and of the Seleucid successors of Alexander from Syria forced Rome into
Asia Minor and Syria. Afterwards Caesar conquered Gaul and annexed Egypt. At last
the Roman Empire was complete.

In the meantime Rome had become the capital of the world. No longer was commerce
confined to the highways of the sea. The great system of Roman roads tied the empire
together. We see a picture of safe and easy travel and a vast commerce moving across
the seas, which had been swept clear of pirates, and along thoroughfares, kept in
constant policing and repair by local effort. Superb bridges (some of them remain to-
day) spanned the great rivers not only in Italy but far out in Spain, in Gaul, or on the
Danube. A class of great capitalists of the Equestrian order had been developed, for
commercial pursuits were interdicted to Senators. Partnerships and corporations were
numerous. All the legal instruments of commerce and of its speculative ventures
existed. Carriers by land and sea were plentiful. The days of barter had long passed
away. Money was the medium of exchange. Bankers and money changers lined the
Forum. Land had become private property fully alienable by the owner, as it was
among the Greeks, and the utmost freedom in willing property existed.

So far as the ownership of all kinds of property is concerned, private property and its
alienability, as complete as they are to-day, had resulted from this great commercial
expansion.

To understand how Roman law became a world system, we must conceive the whole
civilized world as under the Roman sway ruled by Roman governors. England and
France were wealthy provinces, Spain enjoyed a prosperity she has never again
attained. Southern Germany and Austria proper were as well off as they are to-day.
The Illyrian province, now a part of Jugo-Slavia, recruited the legions; the Balkan
states were a great Roman province; in material well-being Greece, Macedonia, and
Thrace were never so prosperous; Asia Minor and Syria were full of wealthy cities;
Egypt up to the falls of the Nile was the granary of the world and Northern Africa
fringed the Mediterranean with cities whose ruins, covered with sand or surrounded
by hovels, are all that remain of so much prosperity and splendor.

Over this vast domain descended the blessings of the Roman peace. Imagine a world
where for two hundred years in all this area there was no war, and none of the losses
and devastation of war. The fighting with the savages on the borders of the Empire,
protected by the legions, was hardly more to the Romans than were our border fights
with the Indians. Italy itself was glad to feel the repose and stability of the Empire.
The individual cases of prosecution under a Nero or a Domitian were little more
thought of among the mass of the people than the prosecutions of trust magnates
among us. In this sort of world, made up of so many different kinds of races, was built
the fabric of Roman law, in order that it might be a general law applicable throughout
all the Roman world.
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The two engines that created the law were the Roman court with an adequate
procedure, and the profession of lawyers made up of jurists and advocates. It is easy
to describe in a general way the advance in law which resulted from an adequate
tribunal for deciding legal controversies under the assistance and supervision of the
professional class. The result was that in almost all the departments of law, as a
competent lawyer knows it at this time, a solution for legal controversies can be found
by means of either the principles or the particular rules of Roman jurisprudence. That
solution would not differ except in rare cases from the solution which our courts
would offer, while the main elements in our procedure can be traced directly back to
the civil law, as we call the Roman law in distinction from our common law. We shall
now describe this advance to highly civilized law.

When the laws at the demand of the plebeians had been put into a written form, they
were called the law of the Twelve Tables, although, of course, the Twelve Tables had
behind them a mass of customary law. In kingly times the king had been high priest,
leader in war, and judge. After the kings were gone, the consuls had these powers. To
relieve the consuls of judicial work an elective officer, called a praetor, was provided.
Custom and statute were among the Greeks methods of creating law, but in Rome the
judicial magistrate had the peculiar power not only of deciding the law but in
accordance with an early statute, of announcing on what principles he would grant
justice and the forms that he would use. In this way the praetors substituted new
methods of pleading in place of the old primitive rules. These announced rules were
binding upon the praetor himself and they, being adopted and added to by one
successor after another, became a collection of law showing the principles upon
which relief would be granted or refused, the method of proceeding and the legal
formulae necessary to be used. This collection came to be called the Edict,
supplementing both custom and statute. It was of the same character but much wider
in extent than our court rules.

The law, however, that was applied to Roman citizens could not be applied to
strangers, and another praetor, called the Peregrine or the strangers’ praetor, was
provided for deciding causes arising between strangers, and between strangers and
citizens.

At first among the Romans the priests gave guidance as to what were the customary
laws and gave public consultations upon the law. These priests were patricians and
belonged to the body presided over by the Pontifex Maximus, from whom the Pope in
later times took his title. But after the Twelve Tables and the Edict had made the law
public and secularized it, the patricians, who were not priests, still studied the law and
men of learning in the law supplanted the priests, by giving consultations and drawing
up the forms and by guiding and directing the legal formulae and the procedure. At
first the patricians monopolized this legal profession. In course of time written
expositions of the law began to appear and the professional class of legal advisers was
in full operation. Almost all of the patricians felt it to be their duty to study the law on
account of another peculiar situation at Rome which will now be explained.

Attached to every Roman clan, as we have seen, was a body of plebeians called the
clients. It was the duty of the head of the clan as patron to represent these dependent
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clients. When the clans broke up and the family was substituted, the head of the
family had his clients. By a natural process in the city with its intense political life,
every man of character, birth, and standing gathered around him a body of clients.
Persons of almost every condition became clients. People who sought the support of a
powerful friend, the needy or ambitious, men who could be counted on at an election
or mere parasites attached themselves to some patron. Sometimes aliens like Archias
or subject cities or Italian municipalities sought a protector. The most powerful of all
patrons came to be the skilled orator. A man like Cicero would have his close friends,
others who were his companions or others who merely waited upon his public
appearances. Thus grew up the order of advocates, whose services were gratuitously
rendered to every friend and client. The services of the patron were not to be
compensated. Laws existed against payment, but at last the laws against paying the
advocates fell into disuse by a process which a cynic would pronounce the most
natural thing in the world.

Theoretically the Roman advocate was a man of rank and property who, without
reward, devoted his talents to the practice of advocacy in lawsuits for the benefit of
his friends and clients. The career of an advocate was, outside of the army, the best
road to honor and high office. This tradition of an unpaid advocacy continued until
the days of the Empire. Pliny tells a tale of a certain advocate who had been hired as
counsel for the city of Vicenza in its lawsuit over its right to maintain a public market.

The lawyer had made an appearance for which he had received two hundred and fifty
dollars and he had also received one hundred and seventy-five dollars for a second
appearance to be made. When the day of hearing came he was missing. He was cited
before the Senate, and asked for its clemency on the ground that his friends had
persuaded him not to appear on account of a certain influential Senator. The Senate
was about to absolve him when the tribune arose with his veto. Pliny says that it was
an eloquent and impressive remonstrance. He said that the profession had become
venal, that advocates took money, sometimes even to betray their clients, and that
they made a shameful trade of their profession. Instead of honor being their reward, as
it used to be, the tribune asserted, they even took large and annual salaries. Then the
tribune read the laws against fees to advocates.

This remonstrance in the Senate stirred up the city. The judges began to enforce the
law. The criminal judge announced that every party appearing in his court should take
an oath that he had not paid or promised his advocate a fee. After the case was over a
party was permitted to pay his advocate a gratuity not exceeding four hundred dollars.
Many of the lawyers complained bitterly of these obsolete laws. But such is the effect
of tradition and of the Roman law that to-day in France an advocate cannot sue for a
fee nor in England can a barrister maintain such an action.

The jurisconsults, however, only advised and counseled. Finally under Augustus they
became patented counsel and filled a public office. They, as Cicero said, practiced the
art of the good and equal. The praetors simply took what the jurisconsults gave them
as law. The greater part of the Roman law was wholly customary. It did not exist in
the form of statutes and consequently the jurisconsults were left free to make the law
so that it would become ready to meet the expanding life of Rome. Cicero’s book “On
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the Laws " has not been preserved. The fourth book has been lost. It dealt with the
judicial tribunals. If we could have Cicero’s exposition of the Roman courts as they
were in his day, we would see the Roman law at a time when it was first entering
upon its period of great expansion, before the old and original form of the courts had
been lost.

The praetor of Rome who judged cases for the citizens was supplanted, as stated
above, by the praetor for the strangers (praetor peregrinus). To these strangers the
Roman law had no application. It had a rigid, formalistic kind of procedure wholly
inapplicable to cases arising among foreigners. The praetor peregrinus naturally tried
to find those rules of law which would be suitable to foreigners and by the aid of the
jurisconsults found those rules which were accepted among most of the nations under
the Roman sway. This action of the foreign praetor reacted upon the praetor for the
Romans and it was perceived that the narrow and rigid rules of the Roman city law
must be remodeled to suit the sentiments of right and justice among civilized men
generally. The Roman praetors were practical men; they had no more use for
metaphysics than the modern English lawyer has had for that science. They were not
muddled by any conception of a natural law of reason, but both praetors and
jurisconsults saw that they must strive to make the law conform as nearly as possible
to the developed ideas of right and justice among all classes of men growing more and
more civilized.

As it has been stated in an earlier chapter, justice among men requires that the same
rule shall be applied to all men in a similar situation. Justice is not primarily
concerned with the rightness or wrongness of the actual rule. That is to be determined
by right as found in general notions of public utility. The Greeks were continually
getting befogged between justice and right and this is the fault of all the metaphysical
cast of law. Men are satisfied generally with the justice of a rule if it applies to all
alike. The rules of law, as Roman experience proves, are bound to respond sooner or
later to the generally diffused ideas of rightfulness and especially the rules are
expected to be consonant with ordinarily accepted ideas of public utility, for, as
Horace says in his Satires, utility is almost the mother of law and equity and laws
were devised through fear of injustice.

The jurisconsults, therefore, applied themselves to find the underlying principle that
would make a general rule and at the same time be consonant with right. These
general rules the jurisconsults applied by taking a particular case and making a careful
analysis of it so as to bring it under a general rule of law by means of analogy,
extending the rule on the grounds of utility and social expediency. This is the method
of judges to-day, proceeding on the analogies of prior established rules as shown in
published decisions. This method at Rome brought for the first time into the world
what is called the legal cast of mind, the resolving of a particular case in accordance
with a general rule that would thus satisfy the demands of justice and at the same time
be suited to the sentiments of the rightful and the ethical. When this sort of solution
was made it was called “elegant” and this is why in the first English law book, called
Glanville, the strange phrase occurs regarding an ordinance devised under Henry 11
that it was “elegantly” inserted into the law.
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These solutions of the jurisconsults were collected and published as responsa, or
sententiae or regulae, being answers or decisions or rules in particular cases. They
were digested under proper heads and the law was classified in regard to matters as
they came up in the practice. The literature of this law, interpreting the customary law
as well as the statutes, grew continually from century to century, so that Pomponius
could say that the true civil law consisted wholly of the interpretation of the learned
lawyers. The only restriction was that no customary law could derogate from a
specific statute, just as in our law to-day it is settled that no custom can be pleaded
that is contrary to the law itself. Thus grew up in Roman law the distinction between
jus (law in general) and /ex, which was law that depended upon a statute.

At the same time the law laid down by the peregrine praetor for his methods of trial
was expanding. He applied the rules of law as between foreigners, and between
Romans and foreigners. The Hebrews’ idea, as we have seen, was to give the stranger
the benefit of the home law. It did not occur to them that it was not a great advance to
let the stranger have the benefit of the home law. The Roman, however, went further.
He had the good sense to see that his law was obsolete. He saw that for foreigners the
rules to be applied must be those that were of general application, and this law he
called the jus gentium, the law of nations, far broader and more liberal in its terms. At
last these bodies of law all coalesced into a set of rules where the jus gentium
supplanted altogether the strict law of the Romans and the Roman law had become a
world system, applicable throughout the Roman Empire, where Roman governors and
officials applied and enforced it.

The original system was simplified from its primitive character into a plain,
straightforward body of law. Its procedure was rationalized. The litigant stated his
case and asked the magistrate to authorize a suit. If there was no formula in the books,
the magistrate would devise one. The defendant was called in and he must respond to
the case stated by the plaintiff. If he could not deny the plaintiff’s right the plaintiff
took judgment. If he did deny it he made a defense by answer, but if he pleaded some
countervailing right in himself the defense was called an exception. These matters are
of importance because they dictated the English practice at the common law and they
made the English system of pleading. Thereupon the praetor, in a written document,
stated the issue, and upon that issue or points in dispute the matter went to a single
judge or to arbiters, one or more, to be decided on the testimony of witnesses,
documentary evidence, or admissions or other proof. The primitive device in Greek
law that the plaintiff must recover what he claimed and no less was done away with
and if it was a question of damages, the judge assessed them.

A sketch of the private law among the Romans will be given in the next chapter in
connection with the compilation made under the Emperor Justinian. Here it is
sufficient to say that in the time of the Republic the Roman private law had still far to
go before it became a world system.

It was in criminal law that the Republic, like most democracies or attempts at
democracy, fell short. In a criminal court there was a large body of jurors. The jurors
were often bribed, just as the voters at an election of consuls or tribunes were bribed.
Laws against bribery were multiplied but they did little good. One of Cicero’s great
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speeches was in the case of Muraena, prosecuted for bribery at a consular election.
Cicero was for the defendant and his defense is a curious conglomeration of very fine
speaking but quite irrelevant matters. The jurors were intelligent enough, for
otherwise ridicule of the Stoic doctrines of Cato, the prosecutor, would have been
impossible. The famous prosecution of Clodius was notorious. The story that is told
of this trial shows that the public was much incensed at the acquittal of Clodius. The
jurors required an armed guard in order to get home in safety. Some one suggested
that they were afraid of being held up and robbed of the bribe money that had been
received. The use of bands of thugs at elections, such as officiated at Rome, is not
unknown among us. Nor are instances wanting of bribed jurors or bribed electors in
our highly advanced administration of justice.

One of these popular courts remained from a time that cannot be discovered. It was
concerned with many civil matters, but its most important jurisdiction was in
testamentary disputes. It was called the Centumviral or “Hundred Men Court.” It was
probably borrowed from the popular courts of the Greeks. It was a favorite court for
the training of young advocates. Pliny, the lawyer, states that, when he was a young
man, he appeared often in the Hundred Men Court.

The business there [he says] is more fatiguing than pleasant. The cases are mostly
trifling and inconsiderable. Rarely is there one worth speaking in, either from the
importance of the question or from the rank of the parties. There are few advocates
there I take any pleasure in working with. The rest, a lot of imprudent young fellows,
many of whom we know nothing about, come here to gain practice in speaking and
conduct themselves with such forwardness and such an utter want of deference, that
my friend Attilius put it exactly when he said, “Boys set out at the bar with cases in
the Hundred Court, just as they do at school with Homer,” meaning that they begin
with what they ought to end. But in former times, so my elders tell me, no youth even
of the best families was allowed in court unless introduced by some person of
consular dignity. As things are now all distinctions are leveled and the present young
generation, instead of waiting to be introduced, break in of their own accord. The
audience at their heels is worthy of such orators. It is a low rabble of hired
mercenaries supplied by contract. They get together in the middle of the court, where
the dole is dealt out openly to them. This dirty business increases every day. Only
yesterday two of my household were paid fifty cents apiece to cheer somebody or
other. This is what the higher eloquence goes for. The leader of the gang stands up
and signals for applause; most of the thick-headed fellows know nothing about what
is said and must have a signal. If you hear cheering in a court you know that the one
who gets the most applause deserves it the least. Licinius began this by asking his
friends to come and hear him. My tutor Quintilian told me that the great lawyer
Domitius Afer was once speaking in his usual slow and impressive way, when he
heard near him in another court a great applauding. He stopped until the noise ceased.
He began again and was interrupted a second and a third time. He asked then, “Who is
speaking.” “Licinius,” he was told, upon which he broke off his speech, saying,
“Eloquence is no more.” But then it had simply begun to decline; now it is almost
extinct. I stay in the court because of my years and the interests of my friends, as |
fear they would think I stayed out to avoid work rather than these indecencies, but 1
am effecting a gradual retreat.

PLL v6.0 (generated September, 2011) 123 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

Pliny tells of one of his cases in the Hundred Court. To explain it let it be understood
that a Roman could will his property as he pleased, but a proceeding could be brought
to set aside the will in the Hundred Court on the ground of undue influence or on the
ground that it was wanting in natural duty. The case gives one an insight into the art
of advocacy at Rome.

Pliny’s client was a daughter suing her stepmother for her patrimony. The father of
Pliny’s client, an old man, seized with “a love fit at fourscore,” had brought home a
stepmother. The love fit was fatal, for the old man was dead after eleven days of the
malady, but the stepmother, like a modern “gold-digger,” bade fair to make way with
the old man’s estate under a will which he had made. Pliny’s client, “a lady ennobled
not only by birth, but by marriage to a husband of praetorian rank,” was compelled to
sue the stepmother for her patrimony. Friends innumerable attended on both sides.
The benches were thronged and even the galleries were filled. Around in all the
available space stood spectators, men and women who could hear little, craning their
necks to see—fathers, daughters, and stepmothers, all warmly interested.

The daughter won her case and we may pardon Pliny, flushed with victory, for writing
to a friend in this strain: “I send you my speech. Take it up as the Cyclops took up the
shining arms of Aeneas. I could not shorten it. Notice the abundance of the topics
treated, the careful order in which the points are stated, and the little narratives
interspersed to give it an air of novelty. I may say privately to you that there is a great
warmth and a sublimity in parts of it, but I keep those parts woven in with close
reasoning. I had to bring in dry computations, descending from the orator to the
accountant. Sometimes I gave free rein to my indignation and my compassion and |
was borne along like a vessel before every varying gust. In a word, my friends say
that this is my Oration on the Crown.” This comparison to the masterpiece of
Demosthenes is rather strong, but there is to the most cold-blooded of lawyers a solid
satisfaction in winning a difficult case that will excuse some excess of enthusiasm.
But even after Pliny, a hundred years more was needed for Roman law to attain under
Papinian and Ulpian its highest level in those great jurisconsults.

The finest speech of eulogy in the history of the bar is that which was made by Cicero
upon his friend Sulpicius, “the Roman friend of Rome’s least mortal mind.” Sulpicius
was an exceedingly learned jurisconsult. He died in the public service upon an
embassy on behalf of the Senate to Mark Antony. In this speech, called Cicero’s
Ninth Philippic, is a sentence which describes exactly but in an almost untranslatable
way the function of the Roman jurisconsult. Cicero says that Sulpicius was not less a
master of law than of justice (non minus juris consultus quam justitiae). This 1s the
true breed of lawyer, striving always to be in command of all the learning of the law,
but striving no less earnestly to make the law fit the equality of justice and the ethical
demand of righteousness. These Roman advocates and jurisconsults must always be to
a lawyer a subject of intense interest. Two of them have left collections of letters. No
one can read these letters of Cicero and Pliny without knowing that this was a world
in which tolerant, kindly gentlemen abounded. It is the tone of men who are merciful,
just, and humane in the exercise of power. Even that prodigious prevaricator or
retailer of baseless scandal, Suetonius, cannot obscure the Roman gentlemen. The
historian Merivale says of Pliny that no other of the ancients comes so near to our
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conception of a gentleman in mind, breeding, and position. Something regarding him
may serve to bring before us the life of a Roman lawyer.4

Pliny’s wealth gave him the setting for a life of cultivation. He enjoyed a great
ancestral estate on Lake Como with two splendid villas. Men to-day can point out the
peculiarly intermittent spring that Pliny describes. He had another large estate in
Tuscany at the foot of the Apennines with a lovely outlook described in one of his
most charming letters. He had still another estate at Tifernum, “green Tifernum, the
hill of vines,” and suburban villas at Tivoli, at Praeneste, and at Tusculum, with a
winter home on the ocean. Here Pliny had a splendid library. Libraries were common
among the Romans, and Cicero tells of his visiting the villas of friends to consult
books, when he was writing his treatises.

Pliny is defending his friend Bassus, who had been governor of Bithynia. Bessus
instructs his lawyer to open the defense by representing the consideration due to
illustrious birth and public services, how once before he had been wrongly prosecuted
and triumphantly acquitted, how now his accusers were professional informers,
making money by their trade; but on the main point to show that all his actions had
been just and that he deserved not only an acquittal, but commendation. The real
difficulty, says Pliny, was that, in the simplicity of his heart, Bassus, who had been
there before as assistant governor and had many friends, was so indiscreet as to have
exchanged presents with friends upon his birthday. The laws expressly forbade the
receiving of presents by a governor. “Now what should I do?” says Pliny. “If I denied
the fact, it was notorious, Bassus had openly stated it even to the Emperor. If
appealed to the clemency of the court, | would ruin my client at once by
acknowledging that he had done wrong. If I justified an act knowing it to be illegal, I
would injure my own character as a citizen and would not help him. So I hit upon the
middle course of contending that the Senate in its plenary power as a court could hold
that the acts, while within the rigid letter of the law, were not within its spirit, and
such is the law.” On this theory he made his defense.

Each side was given six hours, and Bassus asked Pliny to speak five hours and his
associate to speak one. Pliny continues: “When I had spoken three hours and a half
night came on. I had, it seemed to me, made a good impression and I did not want to
resume next morning, for I was afraid I could not again arouse the interest. A speech
is carried along by its continued flow, it keeps up its own fire, but a remission allows
the audience to get cold. It is like a torch kept brightly glowing by continuous motion,
but if it goes out it is hard to rekindle. But Bassus implored me to go on in the
morning, so I did and found the Senate fresh and lively.” Bassus was acquitted, and
when, says Pliny, the fine old man, broken by age and anxiety, came out of the Senate
House, the crowd, remembering how he had been banished by Domitian, a name
never mentioned except in connection with some undeserved misfortune, greeted him
with cheering and acclamations.

Pliny’s life, like that of the other leading Roman advocates, was a laborious one of
working hard at the profession because he loved it. When he was a judge and minister
of finance, his time was taken up by hearing cases, passing upon pleadings, and
making up the public accounts. While practising law, his days were occupied with
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drawing wills, with consultations, or pleading in the courts. Little time had he to go to
his villas in the north; while at Rome he attends in the city all day and at evening sets
out for his villa on the sea or at Tusculum or Tivoli, returning in the morning. He
regrets that his time is so much taken up with trivial matters. He writes to a friend up
at Como: “What are you doing? Reading, hunting, fishing, I suppose, while I am
restless and impatient at my not being able as well to enjoy what I long for. Shall I
ever break away from these ties of business? Never, I fear; fresh employment keeps
adding itself to the old. Such an endless train of business is daily pressing upon me
and riveting my chains tighter.”

He loved the place where he was born. “How is that sweet Como of ours looking?
What of my most enticing of villas, the portico where it is perpetual spring, that
shadiest of plane-tree walks, the crystal canal that winds along its flowery banks, and
the Lake lying below so lovely to the view?” Still that glittering Lake, lovely under
the brilliance of the Italian sky, spreads her enchantments. “What have you to tell
me,” he continues, “of that soft yet firm running track, the sunny bathroom, those
large dining rooms, and the small one, and all those elegant apartments for repose?”
He gives us a lovely picture of a friend, a high-class Roman who had retired, a man
who had commanded armies and held great offices. Everything about him was
composed and dignified, a serene life full of ease and repose. “You could imagine you
were listening to some worthy of the ancient days, what deeds, what men, what serene
wisdom you hear about. He composes most elegant lyrics, Greek and Latin, so
wonderfully sweet and gay they are, and his own unsullied life lends them additional
charm.” His splendid entertainments, his grave politeness and urbanity are painted for
us. “This is the sort of life,” says Pliny, “I am going to have when I arrive at those
years which shall justify me in retiring from active life. Meanwhile I am worried with
a thousand affairs, but my old friend, too, for many years discharged his professional
duties, held magistracies, governed provinces, and by hard toil earned his repose.”
This time, alas, never came for Pliny, but he comforts himself with the thought that to
be engaged in the public service, to hear and determine cases, to explain the laws, and
to administer justice, is a part and the noblest part of philosophy, since it is reducing
to practice what her professors ought to teach in speculation.

But freedom to Pliny did not mean anything more than a government regulated by
law, and he was certainly not a leveler. The Romans of his day were free men in his
eyes and it is true that the goodness of the private law redeems many a defect in the
government of the Empire. Writing to a provincial governor, Pliny recommends him
to so conduct himself as to preserve the proper distinctions of rank and dignity; when
they are once confounded and all thrown upon a level, nothing can be more unequal
than that kind of equality. He tells of an old friend of his who had suffered from his
early years from rheumatic gout or arthritis which, first attacking his feet, had in the
passing years affected the whole body. The old man was racked with pain and said: “I
suppose you wonder why I endure all these miseries. I would not, if it were not that I
have the hope that I shall outlive, if only for one day, that villain Domitian.” The
Emperor Domitian was assassinated and Pliny tells how then this old Roman, who
could now die a free and unenslaved man, rejecting the prayers of his family and
friends, calmly committed suicide. Even the Emperor Nerva was not too much of a
ruler to listen to the truth. There is a story of Pliny dining with Nerva; placed next to
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the Emperor was Veiento, who had been guilty of cruel and base conduct under
Domitian. The conversation turned on a certain blind but remorseless informer, who
was then dead. “Where,” asked Nerva, “would he be at the present time, if he were
alive?” A Roman at the table, looking hard at Veiento, replied: “He would probably
be dining with us.”

Pliny as an advocate would not be complete without a reference to the best letter in
the whole collection, which describes the scene of terror at the great eruption of
Vesuvius, when Pompeii and Herculaneum were overwhelmed. Pliny, then a boy of
seventeen, and his mother were with his uncle, the Elder Pliny, who was in command
of the Roman fleet at the great naval base at Misenum on the Bay of Naples. A
strange black cloud appeared over the mountain. An imploring letter from the other
side of the Bay came to the Admiral from a lady whose villa lay at the foot of
Vesuvius. The brave old Roman manned his galleys and steered straight across the
bay for the mountain, from which he never returned. The earthquake was rocking the
land, the ocean was rushing back and forth on the shore, the air was filled with ashes
and cinders. The darkness that had obscured the day was illumined only by the flames
and flashes from the mountain. The boy was young and active, and his mother, who
was too corpulent to flee, begged him to leave the house, but he would not go without
her. Hand in hand he and his mother started along the road in that scene of confusion
and terror—"‘the shrieking women, crying children, shouting men, some calling for
their parents, others for their husbands, others for their children, some lifting up their
hands to the gods, but the greater part convinced that there were now no gods at all,
and that the final endless night had come upon the world.”

But the gods had not ceased to exist. To quote the Christmas hymn, “Apollo, Pallas,
Jove, and Mars held undisturbed their ancient reign” for centuries more. Pliny, in the
latter part of his life, as governor of Bithynia, came in contact with the new sect of
Christians, who seemed to him a strange sort of ignorant and superstitious people.
Naturally he felt little sympathy with a religion that had arisen among the slaves and
fishermen of the East. His friend Tacitus called it a depraved and ignorant
superstition. But this new religion had a proselytizing power as great as that of
Buddhism and it became the state religion of the Empire, and through that religion the
ideas of the Hebrew law were to become, by means of the Christians, a determining
factor in jurisprudence. The priests of the Church, as the only literate class, were to
hold in their hands through the long darkness of the barbarian invasions and
conquests, the destinies of the law in the western European world. With the advent of
Christianity as the religion of the state, the seat of empire moved to the refounded
Byzantium, called the City of Constantine. The language of the Roman law became
Greek and it is now necessary to describe its fortunes when it passed into Grecian
hands.
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Chapter 10

The Greek Compilation Of Roman Law

In the age of the Antonines the gradually accumulated praetorian law was enacted into
the form of the Perpetual Edict by the Emperor Hadrian. The theory of law applicable
to the Emperor as the legislative power that the Roman people had confided to the
Emperor the function of legislation, was now developed. Great lawyers were now
holding the posts of power and were utilized as administrators. Papinian was
praetorian prefect under Severus and Caracalla, the unworthy son of Severus, put him
to death. Ulpian had been the assistant of Papinian, and became his successor as
praetorian prefect. Ulpian lost his life in a mutiny of the praetorian guard. From this
time forward the Empire was often rent among rival claimants to the imperium. After
another such struggle Constantine, who had become sole Emperor, definitely made
Christianity the state religion and transferred the capital of the Empire to the Greek
Byzantium, which he renamed Constantinople. The official language of the law
became Greek and naturally something had to be done regarding the vast literature of
the law. For a hundred years or more attempts continued to reduce the law to less
bulky form. It was a movement among the lawyers themselves, just as when the
language of the English law was changed, as we shall see, there was an insistent
demand, headed by Bacon, to get rid of the great bulk of the Anglo-Norman books of
law and the Anglo-Norman Year Book reports.

In the meantime practically all of the Latin part of the Empire, the most of Italy,
Northern Africa, Spain, Gaul, and Britain had passed to the barbarians and the
Emperor Justinian was sole Roman Emperor, reigning at Constantinople. He
appointed a commission to reduce the bulk of legal literature. The head of the
commission was Tribonian. In a succession of years the commission reported the
result of their labors. Out of the great bulk of the juristic writing was formed in fifty
books the Digest, which consists of extracts from writers on the law and responses of
jurisconsults. The greater part of those extracts consisted of quotations from five great
juristic writers, Gaius, Papinian, Ulpian, Paul, and Modestinus. Others are quoted but
the quotations are not numerous. Extracts from Ulpian, who was a prolific writer,
constitute almost a third of the Digest. The ablest of them all was Papinian.

The legislation of the emperors that was considered important was compiled in the
form of the Code, which is nothing more than a collection of laws promulgated by
different emperors. Much of the Code defines the status of the church and its
institutions. Next was arranged the part of the compilation which is called the
Institutes. Gaius had written a book called the Institutes. It was a general classification
and arrangement of the principles of the Roman law, to serve the same purpose as any
general book of instruction such as Blackstone’s Commentaries. This book was taken
for the Institutes of Justinian.
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When this had been completed a series of laws was promulgated to supplement the
Code and the Digest. These new laws of Justinian were called the Novels, or New
Laws. Among them was the law, numbered one hundred and eighteen, which
regulated descent of intestate property and wiped out the succession confined to
males. It put into statutory form the long established custom. Every statute of descent
in this land is modeled upon this novel of Justinian.

As soon as this compilation was made the Greek version was sent throughout the
eastern dominions and the Latin version was sent to what remained to Justinian in
Italy and North Africa of the former Western Roman Empire. But in the confusion
resulting from the battles of Justinian’s generals with the barbarians, and from the
irruption of the Lombards, this Justinianean compilation was practically forgotten, if
it had ever been generally known.

The changes made in the Roman law by the compilers under Justinian have been
greatly exaggerated. To one who is comparing manuscripts of a writer like Virgil or
Horace, the presence or absence of a word is of great importance, but when a legal
text is in question the insertion of a word to make the matter clearer or a recasting of a
sentence which does not alter the sense is of no importance whatever. Yet industrious
men of the level of grammarians have published books containing conjectural changes
made by Tribonian and his colleagues in the texts; but these supposed changes are
generally of little, if any, importance.

Perhaps an illustration of this kind of work and of what a waste it is will not be out of
place. In the Digest under the general subject of “Release” is quoted an extract from
the fifth book of a jurisconsult, Cervidius Scaevola. It is his opinion upon a case put to
him. The Digests of Scaevola were edited and published by a pupil, Claudius
Tryphoninus, who sometimes adds corrections or comments of his own. The extract is
this:

A mother managed the estate of her daughter. The latter was the heiress of her father,
who had died intestate. The mother delivered property of her daughter to bankers to
be sold and a contract to that effect was made by the bankers with the mother. The
bankers paid to the mother the whole price realized, and it was the price named in the
contract; and for nine years thereafter whatever transactions there were regarding the
daughter’s estate were done by the mother in the name of her daughter. Then the
mother married the daughter and delivered the estate of the daughter to the husband.
The question asked was whether the daughter had any cause of action against the
bankers, since not the daughter herself but the mother had stipulated the price for the
goods that had been sold. Scaevola answered shortly that if the inquiry was whether
by that payment the bankers had been legally released, they were legally released. He
means, of course, released from their contract.

But Tryphoninus, not understanding the narrow limitation put on the question by
Scaevola, makes a comment as follows:

This question depends upon a matter of fact, whether the bankers would appear to
have paid the price of the articles in good faith to the mother, who had no right of
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administration. If they knew this they are not released, provided the mother is
insolvent.

There is a tremendous amount of writing over this passage. In the matter of law
Scaevola is right; but the two men are answering different questions. The case put to
Scaevola is based upon one single point of complaint, namely, that the price was
named by the mother and not by the daughter. A trained lawyer can answer that
question only as Scaevola did. The case as put to him meant: if the daughter sued the
bankers on this contract with the mother, could she recover, or did she have a cause of
action against them by the single fact that her mother and not herself named the price
in the contract? If she sued on the contract she adopted it. The price became binding
upon her and the bankers had paid that price, and so far as that contract was
concerned the bankers were released. This is why Scaevola put the construction on the
question “if the inquiry was whether the bankers had been released,” meaning
released from the contract.

But Tryphoninus puts a new construction on the question, which is whether on the
whole transaction the daughter had any cause of action against the bankers under any
circumstances, and whether the payment by the bankers released them from any and
all liability to the daughter. On this view he makes the point that the mother having no
right of administration—and such then was the law, for a woman could not be a tutor
or guardian of the estate of her daughter—the bankers were not justified in dealing
with the mother if they knew that she was selling her daughter’s property. Even so,
the daughter could not repudiate the transaction, if she had taken the price from her
mother. The daughter could not have both that price and another price for the goods.
He assumes that she had not, and treats the mother as primarily liable to the daughter
for disposing of the goods, and makes the bankers liable only if the mother cannot
respond.

In our law to-day the transaction would be treated on the basis of the act of an
administrator de son tort. If the price realized was a reasonable price and it passed
into the daughter’s estate and she got the benefit of it, she suffered no damage.

Now this simple case is loaded down with acres of comment. It is contended that
Tribonian changed the text of Scaevola. Attempts are made to reconstruct the actual
extract, this one being assumed to be false; many conjectural emendations are made,
all wholly unnecessary, for the opinion as it stands is good Roman law. Tribonian and
his colleagues may safely be presumed to have known as much of their subject as
these modern commentators. The compilers let the comment of Tryphoninus stand
“for what it was worth,” which was very little, for Tryphoninus had not gone far
enough into the case to see that the daughter could not have over again the price of the
goods, if she had already received in her estate a reasonable price. This illustration
will show how useless is much of the comment on Roman law.

Hitherto the Roman law has been considered in the department of private law
applicable between citizens, and the excellence of the Roman law was in its system of
private law, governing rights and duties as between individuals. In the field of public
law, while it is true that many valuable lessons may be drawn from the polity of
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Rome, it is also true that she missed a great opportunity. The conception of a city-
state drawing its revenue from the provinces doomed the Romans, as it did the
Greeks, to sterility in devising new forms of institutions for wide realms. It is useless
to speculate upon what would have been the result if, in the dying years of the
Republic, constructive statesmanship could have remodeled Roman institutions upon
the basis of a general citizenship in the Empire and a federated government. There
was, in Italy at least, a population habituated to freedom in government. But the
differences in culture among the nations which made up the Empire were too great,
and political experience was too narrow to attain a federated commonwealth. Only an
emperor with supreme power of administration and legislation was considered
competent to deal with such a complicated situation. The selection of the ruler
depended on the army, or a part of it. Internecine struggles between rival claimants
sapped the strength of the whole realm. Whenever the occupant of the throne was
feeble, incompetent, or ungovernable, the whole system was thrown out of function.
Doubtless a great system of administration was devised, but no sentiment of
nationality was nurtured, so that attachment to the government could become a living
force of patriotism. Yet the resistance offered by the Empire through a long
succession of years was marvelous, even though the legions were distributed over too
long a frontier, beset in every part by those whose strongest instinct was pillage and
the savage tendency to steal from another tribe.

Many reasons have been assigned for the fall of the Western Empire, but those
reasons are never causes but the results of weakness. The favorite theme of the
corruptions of civilization is baseless. Increasing civilization is never a deterioration.
It is an improvement in mental and physical well-being. It always represents a greater
social cohesion and a better capacity for discipline. One element of weakness, and
that the greatest, was the presence of hordes of slaves and serfs. To them one master
was as good as another. They were always ready to assist any invader, and to take part
in the overthrow of existing institutions. This is the true reason why wealthy and
populous provinces so quickly reverted to a condition of barbarism, where so much of
the Roman system of private law could find little to which it was applicable. To such
people civilized institutions were as useless as the famous cooking stoves sent by Carl
Schurz, then Secretary of the Interior, to adorn the tepees of the Indians.

Before leaving the subject of Roman law it may be well to give a general sketch of the
private law as it had become in the latter days of the Empire. As we have seen the
Greeks had developed the idea in law that a contract results from an agreement. All
the old formalities were swept away and the contract is the result of intention. This
idea the Roman jurists thoroughly formulated. All that part of the law which is
concerned with business, trade, and commerce was fully developed. Contracts of sale,
of mortgage, of pledge and all the legal implements of credit and banking and for the
transfer of funds, contracts of various kinds pertaining to trading and business
ventures, including insurance, the law of partnerships and corporations of almost
every condition, all the law of what were called bailments and the law of loans and
surety-ship and warranty, were fully developed, but were to pass away as soon as
commerce was destroyed. The law of property in movables was adapted by the
Romans to all the exigencies and demands of business, trade, and commerce. Without
going into the history of the law of real property at Rome, it is enough to say here that
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the property of the clan passed into the property of the family and at last into private
property in land freely alienable by individuals, a result that had been already reached
among the Greeks. All the different methods of placing mortgages or liens upon land
and of alienating land or the possession or use of it, all the various servitudes or rights
in another’s land, were recognized and defined in the law. It is not necessary to enter
into the minutiae of the Roman doctrines of ownership or possession. In the domestic
relations of husband and wife, with the accompanying law of marriage and divorce,
the law applying to the relation of parent and child, of guardian and ward and the
custody of incompetents is in essence and principle our law to-day. Slavery as a
means of obtaining unpaid labor was still a natural condition, but it was recognized
that slavery existed by reason of the existing law of practically all countries, although
by the law of nature all men should be free. The condition of slaves was generally
being greatly ameliorated and the Christian Church was setting its face steadily
against the institution. Serfs attached to the soil had their onerous duties but the law
protected their correlative rights of occupancy.

Infringements of the rights of personal security and of property were all legal wrongs,
giving rise to all the various kinds of obligations to make redress, such as we know,
and they were supported by the fact that many wrongs were public crimes. Public
prosecutions were constantly supplanting private prosecutions. Legal inhibitions
against fraud or duress or violence would well solve such questions arising in our law.
Roman law in its injunction in favor of good faith went further than our common law.
On a sale without a warranty, express or implied, our law puts all risk of the condition
of the article upon the buyer, while in an insurance contract derived from the Roman
law, the fullest disclosure is required in marine insurance and provisions therefor are
inserted in an application for fire or life insurance. The duty to disclose on a sale facts
affecting the price, a duty which the common law denied, was well settled in Roman
law.

In the management of property, such as the use of water for irrigation, the Roman law
would not differ from our own. But in the case of water being upon land from natural
causes, the common law requires each landowner to protect himself against his
neighbor, while the civil law did not go so far. A proprietor must avoid the
precipitation from his own land of even natural waters upon his neighbor’s land. The
systems are in accord as to the law relating to a proprietor’s being entitled to the right
of support of his own land in its natural condition by his neighbor’s land.

The Roman law as to intestacy and the devolution of property had gotten rid of all the
primitive features, such as the succession confined to males. Wills could be freely
made and set aside for sufficient grounds, but Justinian’s law denied the right to a
father or mother to wholly disinherit the child. Likewise in the Justinianean law the
process of the praetor referring the issue to another for trial was supplanted by the
praetor both settling the issue and deciding it. In English law all the tribunals that
were governed by the ecclesiastical or canon law followed the procedure of Justinian,
while the English common law, after a century of experiment and irresolution,
adopted in a modified form the older procedure of the practorian law. Other changes
made by the Corpus Juris are not of sufficient importance to detain us. The
differences are matters of detail, for the Institutes of Justinian, which formed a general
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outline of Roman law, are almost the same as the older Institutes of Gaius. One of the
romances of the law was the discovery by the historian Niebuhr at Verona in 1816 of
the lost Institutes of Gaius. He had in his hands a manuscript which was a palimpsest,
that is to say, a manuscript in which the original writing had been taken off in order to
write upon the pages again. Niebuhr saw some of the words, not entirely erased, of the
former treatise. He brought out upon the pages the older writing and he had found the
lost legal treasure of Gaius.

The fortunes of Roman law when its language became Greek, and its further history
in the Eastern Roman Empire, are outside the scope of this history, for the future of
civilized law was to be found in those lands which formed the nations of modern
Europe, more especially Spain, France, the Netherlands, Germany, and England. The
development of the English legal system will be separately treated, for it presents a
connected story much like that of the Roman development.

It has been stated before that the failure of Greek law was in its inability to discover a
tribunal competent to expand, administer, and apply the private law among even its
own citizens. This failure arose both from the popular nature of the tribunals and from
the want of a legal professional class. It remained in the evolution of law for the
Roman to develop this competent tribunal and a powerful profession. The result was
that among the Romans there was a rule of law. Among them it was not possible to
have a condition where the tribunal openly avowed that it would apply to a
controversy the unquestioned law applicable, only when it seemed proper to apply it.
As long as litigants are represented in court by trained lawyers the insistence will be
upon the rule of law. The difference will be as to what rule of law is applicable, and
this will depend upon the facts and upon all those considerations arising from analogy
and from logical reasoning, which are deemed of importance. This was the method of
the jurisconsults in advising as to a rule. It is necessarily the method used wherever
litigants are represented by trained lawyers.

The cheerful optimism of the Greeks in their revolt against the old system of the laws
in the custody and knowledge of the priests and their successors, and their reliance
upon the reasoning powers of the average individual citizen, carried them to the
extreme that every citizen was a competent lawyer and judge without assistance from
any class specially learned in the law. The Roman in his slow, sagacious, conservative
way, reached a golden mean. The law ceased to be a system of priestly incantation or
class imposture, and its destinies were put into the hands of a learned profession
whose ranks were open to average citizens. From this conception of a proper milieu of
the law, the civilized world has never departed, for the inherited experience of ages
has taught the civilized man that in no other way can a citizen be made sure of his
rights. This important cultural idea, with all the various applications of law to a
condition of life which was essentially modern in its multiplied relations among men,
is our heritage from Rome.
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Chapter 11

Medieval Law In Europe

Hadrian, who ruled the Roman Empire from 117 to 138 A. D., was a man of great
cultivation and learning. He spent ten years of his reign in traveling from end to end
of his wide realm, not only that he might become acquainted with the needs of the
Empire, but that he might carefully investigate all governmental matters. His suite of
jurists, secretaries and military staff put together the results. He penetrated lands even
the most remote from Rome, such as Egypt and Britain. He built the fortified wall
across Britain as a protection against the rude savages of the north. He corrected
whatsoever he could find to correct, and to him more than any one else is due the
perfected machinery of the Roman system.

The fine results of the long Roman peace were visible to Hadrian everywhere. Life
was civilized, easy, and comfortable, prosperity abounded in all the different lands.
Commerce and trade were safe and moved easily across land and sea. He found in the
provinces humanity on as high a level as that of Italy. He found the courts functioning
and the law well administered. Schools of law where thousands of students were
trained in the Roman law existed in the various provinces. All classes and conditions
of men dwelt secure under a system of equitable legality.

He did not forget to adorn the old cities with many handsome buildings. When he
returned to Rome he caused the body of praetorian law to be arranged and reédited by
a great jurisconsult in the form of the Perpetual Edict. After a well spent life, when he
felt that death was soon to be upon him, with the pagan fearless realization of death
that was afterwards to be replaced by terror, he wrote to his own soul the graceful
little elegy that has baffled so many gifted translators. It begins, translated literally,
but without any approach to the beauty of the original:

Charming little spirit, hastening away,

Guest and companion of my body’s clay,

Whither art thou now departing?

Few men find charm in communion with their own souls.

But it would have been a bitter experience for that gracious and elevated spirit to
revisit the earth seven hundred and fifty years after his death. Instead of the
improvement that he would have hoped for, he would have been appalled at the ruin
of the social order. Constant war and continuous barbarous inroads had destroyed the
costly fabric of civilization in all the western lands of his former empire. Italy, Africa,
Spain, Gaul, and Britain had become a pillage and a prey. The population was
decimated, the cities depopulated. The arts of building were almost forgotten.
Everywhere he would have found half-civilized men ruling the Roman lands as cruel
and brutal overlords. He would have heard that for a few years a great Frankish
empire of Charlemagne had promised some improvement, but it had been followed by
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an even worse condition. The offices of schools, arts, and letters were forgotten.
Ignorance was dominant. Trade and commerce were gone. Travel was everywhere
unsafe. Instead of the great orderly Roman administration, lawless counts and barons
levied tribute on their weaker neighbors. The organization resulting from social
cohesion had passed into the disorganization of the feudal condition.

Especially would he have been astonished at the eclipse of all forms of respectable
legal administration. The general courts were not even a tradition. The fine structure
of Roman law that had cost so many centuries of patient effort had fallen before the
onslaughts of the barbarians. All kinds of law were debased and mixed up in hopeless
confusion. In the same city or county the barbarian was governed by his law, the
former Roman citizens by a bastard sort of Roman legal tradition. Written law was
practically useless in populations where few knew how to write or to read. All the law
was unsettled, and definiteness was lost in warring customs. Every little sway of a
feudal lord had its own law administered by the lord’s own court. The men of the
Church alone had any knowledge of law or of letters. A black night of lawlessness
and disorder seemed to have settled down in every one of these once prosperous
lands.

Hadrian had departed from a world where the social virtues of kindliness, justice,
charity, philanthropy, and mercy had tempered humanity, where there was ease and
grace and comfort in life, where increasing division of labor and constant contact
among men had taught the social classes toleration of one another. He would have
returned to a world whose whole tone was that of cruelty. Even the Church, a wholly
new organization to him, had become in the centuries disorganized and corrupt. Men
of virtue and of any little learning had chosen the unsocial course of retiring into
monasteries. He would have been required to go far out into Ireland to find remnants
of classical learning. The Church in its canon law had kept alive some parts of the
Roman law, but learned lawyers and jurisconsults had left the earth. The best kind of
law can live only in the best conditions and must have material circumstances to
which it may be applied.

The tone of society was not only one of deep ignorance, but of bitter, harsh
intolerance. The religious idea that all the knowledge necessary to men was to be
found in the revealed wisdom of the Bible and that all goodness in this world and all
chance of inheriting the world to come were annexed to a particular faith had
produced the usual results. The pagan world had cared little about beliefs. Every kind
of religion and every sort of god had been welcome there. But the intolerance of the
western Christians had cut them off from all communion with even the Christians of
the East. Men were ready to butcher each other over mere words in the expression of
a mystical creed. While the career of a churchman was the only career for those who
desired knowledge, the bitter prejudice of the sixth and seventh century Christians
against the pagan books and education had proscribed the masterpieces of Latin
literature as heretical. This feeling was a living force. Intolerance in religion fed the
fires of human cruelty and oppression, while the native savagery of the ruling
barbarians found a congenial atmosphere in the savagery of a proscriptive creed.
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The doctrine of revealed truth had had an unhappy effect upon scientific knowledge.
Even the recognition of the spheroidal form of the earth, which is fundamental for any
correct knowledge of the earth, was found to be contrary to revealed religion.
Lactantius, one of the great early writers of the Church, discoursed in this fashion on
the question: “Is it possible that men can be so absurd as to believe that there are
crops and trees on the other side of the earth that hang downward, and that men have
their feet higher than their heads? If you ask them how they defend these
monstrosities, why things do not fall away from the earth on that side, they reply that
the nature of things is such that heavy bodies tend toward the center like the spokes of
a wheel, while light bodies, as clouds, smoke, and fire, tend from the center to the
heavens on all sides. Now I am really at a loss what to say of those who, when they
have once gone wrong, steadily persevere in their folly and defend one absurd opinion
by another.”

This extract shows, of course, that Lactantius knew the better teaching and that there
were yet some men who had not yielded to the ignorance of superstition. If this
Christian Father, an enlightened man for his age, with access to correct knowledge,
was sunk in this self-satisfied stupidity, what must have been the Stygian darkness of
the degraded and bigoted multitude? Historical knowledge had ceased. One absurd
creature, seeing the Temple of Janus, asserted that Janus was a son of Noah and
founded Rome. An English judge as late as the reign of Queen Mary, in an opinion
from the bench, said that Janus was Noah himself, and was pictured with two heads
(bifrons), one looking back to the flood and the other looking forward from the work
of the flood. Lord Chief Justice Coke’s prefaces to his Institutes, written under James
I, show an ignorance of history almost as deep as his innate cruelty of disposition.
Even to-day the world has not entirely recovered from the Dark Ages. In that
medieval age the most imbecile credulity had replaced all scientific knowledge. A
belief in evil spirits, good and bad angels, witchcraft, enchantments, all the old
primitive machinery of fear, had returned to men.

Miracles were so numerous as to have become ordinary happenings. The Pope
himself, quite an intelligent man for that age, had seen, after a successful defense of
the papal part of Rome, the archangel Michael sheathing his flaming sword as the
spirit stood upon Hadrian’s tomb. From that day in remembrance of the archangel’s
appearance, the tomb, disfigured and debased, has remained the Castel Sant’ Angelo,
the Castle of the Holy Angel. The early Romans had their tale of the great Twin
Brethren, Castor and Pollux, leading the Romans at Lake Regillus. The same kind of
angels that the devout Pope saw led the Mormon prophet Joseph Smith to the hill of
Cumorah and there discovered to him the golden plates of the Book of Mormon.
Miracles of all sorts abounded and a saint who could not achieve the miraculous was
no saint at all. Perhaps we should not wonder at that age, for there are yet people who
read the Lives of the Saints with entire belief and edification.

But, ignorant, degraded, and superstitious as even the ablest men had become, the
sentiment for law and justice is so ingrained in mankind that a constant demand had
been voiced through these Dark Ages for a reign of law. St. Augustine, who had seen
the devastating descent of the Vandals upon his native city in Africa, insisted in his
book, The City of God, that “where there is not true justice, law cannot exist,” and that
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“without justice an association of men in the bond of law cannot possibly continue.”
The Roman conception of a state bound and governed by the rules of law was a living
belief. Augustine also said: “If justice be taken away, what are governments but great
bands of robbers, and, if justice is not necessary to a state, a band of robbers is a small
state.” As to the temporal laws, he said, “Although men decided as to them, when
they were made, yet when they are once made and published it is not permissible to
judge otherwise than according to them.”

When the Emperor Theodosius, in spite of a solemn engagement, put to the sword
thousands of citizens when he took the revolted city of Salonica, the Bishop of Milan,
St. Ambrose, as a rebuke to such cruelty, refused him communion, and said to him:
“Have you not given laws, and is it permissible for any one to judge otherwise than by
them? What you have commanded to others you have commanded even to yourself,
for the Emperor makes the laws and he must be the first to observe them.”

In the wreck of the Empire and during the invasions of the hordes from the north, law
became more and more an institution of the past. The Church strove to convert the
barbarians from their heathenish religions and savage, primitive notions, and it kept
insisting that these barbarous rulers must observe the law. St. Isidore of Seville laid it
down: “It is just that the prince should obey his own laws. For the authority of his
voice is just only if he is not permitted to do what he has forbidden to the people.” He
added: “He does not rule who does not rule rightly; therefore the name of king is held
on condition of doing right and is lost by wrongdoing.” The great Archbishop of
Rheims, Hincmar, relying upon St. Ambrose, said in one of his works: “Therefore the
just laws promulgated either by the people or the prince are to be vindicated justly and
reasonably in every case whatever.” He repeats the idea: “Kings and ministers of the
state have laws by which they ought to rule in every province; they have the laws of
Christian kings, their ancestors, which have been promulgated by the general consent
of their faithful subjects to bind all equally.” Finally Charles the Bald of France,
grandson of Charlemagne, was compelled to recognize that laws are made “by the
consent of the people upon the institution of the king.”

Out of the wreck of the ancient world had been saved the idea of the equality of the
law and its naturalness. Cicero’s famous saying, “Nothing certainly is more ennobling
than for us to plainly understand that we are born to justice, and that law is instituted
not by opinion but by nature,” was supported by his words that are a commonplace
with us: “If the fortunes of all cannot be equal, if the mental capacities of all cannot be
the same, at least the legal rights of all those who are citizens of the same state ought
to be equal.” The great ecclesiastics insisted upon the Roman idea of natural law as a
sort of divine law. The Roman Digest had asserted: “By natural law all men are born
free,” and “By natural law all men are equal,” and “Liberty is the power given to
every one to do whatsoever is not prohibited by law.” St. Gregory the Great, a Pope
who, in spite of his own bad Latin, and his distrust of good Latin, was ready to accept
the Digest, lays it down that “by nature all men are equal,” and Ambrosiaster asserts it
as divine law that “God did not make slaves and free men, but all of us are born free.”
St. Isidore, improving on Ulpian, says: “Things required by natural law are marriage,
succession to property, bringing up of children, one common security for all, one
liberty for all, and the right to acquire those things which are capable of possession in
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air, earth, and sea.” This good old saint, the man of widest learning of his time, comes
very near to stating the basis of all sound law.

But such utterances as these had little power to save. The laws at last reached a
condition of inextricable confusion. The barbarians demanded their own savage and
primitive customs for themselves. Certain rulers had caused to be compiled in a poor
and inferior way the Roman laws as they could obtain them prior to the compilation
of Justinian, of which they knew nothing. Charlemagne had reduced to writing the
primitive laws of the barbarians, except the one paramount law of the barbarian not in
writing, the good old barbarian rule, that they shall take who have the power, and they
shall keep, who can. The conflicting laws side by side, governing different classes in
the same community were an insuperable obstacle to any general rule of law. The
great ecclesiastics had in mind a general, equal law, according to the Roman
conception. The important maxim to them was controlling: “Justice is the constant
and perpetual willingness to render to every one his right,” and the further maxim that
“the precepts of justice are to live uprightly, not to injure another, and to render to
every one his right.” The difficulty was, in the confused condition, to find any place
for the maxims. One old law book asserted that “if anything is found in the laws that
is useless, unobserved, or contrary to equity, we stamp it under our feet.” Ivo of
Chartres, an early and a very great canonist, said as to this difficulty of deciding
whether a law applied: “A law must be honest, just, possible, according to nature and
the custom of the country, convenient to the time and place, plain, written not for
some private advantage but for the common benefit of the citizens.” In the welter and
wreck of the destruction of the Western Empire and of the consequent Dark Ages, it is
worth while to notice that the idea of a rule of law was not lost.

But a rule of law was impossible except as the Church in her ecclesiastical tribunals
could lay down one law to be observed everywhere for every one who sought the
courts of the Church. In all the lay tribunals law was whatever superior force
pronounced to be law in any particular case. This arose from the rapidly growing
feudal system. Imagine a condition of society where every one in order to live must
seek a protector and put himself wholly under his control, where every one must
become the liegeman of another more powerful. Since all sorts of property that could
be carried away were wholly in the power of the stronger, all that was left for the
mass of men to cling to was the land. The land could not be stolen, carried, led or
driven away. Whoever expected to live must live by means of the land. He needed no
title if some one would protect his occupancy. The barbarian conquerors claimed to
own all the land, but it was of little use to them unless there were men to work and
cultivate it. All those who lived upon it, serf or free, must recognize the conqueror’s
title.

But it was not enough to be a conqueror. Some of the conquerors were more powerful
than others, and the more powerful took property wherever they found it. It naturally
turned out that every man became either willingly or unwillingly the man of some
overlord. The world became composed wholly of lords and tenants. The tenant did
homage to his lord for his land and the lord invested him with a title derived from
himself. The serf took an oath of fealty to his superior and was allowed to occupy his
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little portion of land. Everywhere except where the old Roman law of ownership and
title survived, the governing rule was “No land without a lord.”

At the bottom were the serfs; they held their land from the immediate occupant above
them. The serf was protected by local custom as long as he performed the services,
often very onerous, due to his lord, such as working upon the lord’s land so many
days, or rendering to the lord certain produce of the land. But the serf, or villanus, was
protected not from any recognition of justice but because his service and labor were
valuable property. Next above the serfs were the free tenants. The lowest of them held
by the rendition of service or rents of various kinds. Still higher were those who held
their land on military service to be rendered to their immediate lord. And so the
gradations went on up to the ruler of the state. Much of this situation arose from the
voluntary act of the vassals seeking protection. On the other hand a lord desired
followers and men. They were the source of his power. He would grant land upon all
kinds of service: military service, menial service, the rendition of rent or provisions or
anything else that he required. Sometimes the favored follower or vassal would be
given an estate upon a merely nominal service, such as a rose or a glove.

The estate of the lord in the land was called a fief, and the one who held it from the
king was called the tenant in chief; then came mesne (in between) tenants down to the
terre tenants, who actually had possession. The terre tenant would grant or recognize
rights of occupancy in his underlings. In feudal law the lord would hold the direct
dominion or ownership of the land and the vassal would hold the right to use the land,
the ownership in use. Various other incidental rights connected with fiefs such as
wardship, marriage, reliefs, and aids can best be noticed under the law of England,
where the feudal system was most symmetrical. It is not here necessary to consider
how fiefs first granted for life became inheritable, nor is it necessary to point out the
tendency of such an organization to split up the state into separate sovereignties.

The two elements of feudal law that are of especial importance are, first, the return to
a state of private war between the holders of fiefs, who had no common judge or
arbiter, and the right that came to be conceded to every lord of a fief to hold a court to
judge all controversies between his tenants whether bond or free.

The general effect of the right to resort to private war, conceded by even so great a
king as Louis IX of France, necessarily put an end to all law as between the holders of
fiefs. In the Dark Ages the Church strove by every means in its power to put an end to
this condition. The Truce of God was an agreement to abolish private war. The time
from Thursday night to Monday morning was made a truce in memory of the
Saviour’s crucifixion and resurrection. But the peculiar outgrowth of this condition
was the barbarous survival of the right of trial by battle, which by a sort of common-
law imbecility survived in England and was claimed and conceded as a right in the
year of our Lord, 1819. It must be plain that when rights can be decided by the event
of a fight, law ceases to exist.

The other feature of feudality by which a lord had the right to judge his tenants and
was the fountain of justice to them led directly to the destruction or, what is the same
thing, caused the prevention of, any rule of general law. Each fief depended for justice
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on the will of the lord or upon the decision of some one to whom the lord confided the
jurisdiction. Generally, however, the lord was interested only in the fees resulting and
in the profits of justice. He left the court to his free tenants, who pronounced the
judgment of the court. Wherever such courts exist, a rule of law is, of course, more
impossible than it was in the Greek popular courts.

But these baronial or manorial jurisdictions could not decide controversies between
the lords of fees. One of the parties could not in such disputes give law for himself.
There were crimes also of such importance that they were considered the subject of
general justice. As to them, in France the right to judge was confided to superior
lords. Thus it came about in France that general courts for a province or county would
be held, and thus it resulted in after times, that the law changed as often as a county
border was passed. This result could be removed only by some enactment of general
law for the whole of France. It was not reached until the Code Napoléon made one
system of law for the whole French nation.

While the feudal system was growing and destroying all chance for a general law in
France, events were happening elsewhere that were of advantage to the recreation of
law. In Italy the Lombards had been unable to root out the Roman law, for they could
not work out any system without using portions of the Roman law. These parvenus
were like others. They tried to ape the manners of the established and better bred.
After the barbarous Lombard rule had met its fate at the hands of the Franks, the
Italian cities were growing up again to some position of power and influence. They
were gradually uprooting the rule of the nobles who were generally an inheritance of
barbarian overlords. Commerce and trade, which are the result simply of a widespread
desire to accumulate property, and which are, practically speaking, the only active
instruments for civilizing men, were springing into life, and manufacturing was again
reviving in the Italian cities. Soon wealth was to accumulate, the banking interest was
to revive, and the extension of trade was to carry the operations of Italian banking
houses throughout northern Europe.

As a natural result of the dominance of the Goths and of the continuous fighting in
Italy of Justinian’s armies under Belisarius and Narses, and at last of the withdrawal
of the armies of the Eastern Empire and the undisturbed rule of the Lombards, nothing
was left of schools of law. The tradition of law was kept alive by notaries. It is not
necessary to note any study of the Lombard law. It is ridiculous to call the legal study
at Pavia anything approaching a liberal study of Roman law. But in some way
manuscripts of the compilation of Justinian came into the hands of a teacher of law at
Bologna. This teacher Irnerius dates from 1100 to 1150 A. D.1 A great advance had
been made since 850 A. D. Certainly the time was long enough to have accomplished
something. Other teachers succeeded Irnerius and some of them went out to teach law
in other lands. They had the full collection of Justinian’s law: the Code, the Digest,
the Institutes, and the Novels. Their method of exposition was by glossing or
explanations on the side of the manuscript page. A practical reason, the cost of
vellum, made this the usual course as to all manuscripts. The trouble with such a plan
is that a teacher without his manuscript glossed is perfectly helpless. But gloss
multiplied upon gloss with cross references to other passages in the Corpus Juris, until
the mass of matter became unmanageable. Thereupon the elder Accursius compiled
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the glosses into the Great Gloss. Azo, the greatest of the school, devised a summa, or
summary, which repeated and arranged the Institutes with some part of the Code. This
Summa of Azo is of importance because Bracton, the first great writer in English law,
obtained from Azo what equipment he had for writing the general theory and
classification of law.

Any one who has read a part even of the work of these Glossators ought to be able to
judge their jejune work. They had no sufficient equipment of knowledge. They knew
nothing of history and could not locate themselves in the law. They fumbled their
material so much that they could not use it. They had in their hands the finest products
of the finest minds of the Roman world, and they could not use it for any purpose that
was valuable. But, as usual, those who do not read these writings have exaggerated
notions of their value. The Great Gloss of Accursius is inconceivably dreary reading.
It is now of value only as indicating diverse readings of manuscripts. The Glossators
did attempt to deduce now and then a general maxim, called a “brocard,” but that
work is accurately described by an old lawyer as “cartloads of brocards to obscure the
holiness of knowledge and the sacrosanctitude of truth.” Even Hallam says that
Irnerius made the translation of the Novels called the Authenticum. There could be no
greater error. Justinian’s Novels were written and published as laws in Greek, not in
Latin. Justinian sent to the western lands reconquered by his generals a Latin version
of his New Laws called the Authenticum. It went to Ravenna and from there passed to
Bologna. The fortune of time has placed a very fine copy of it that was made for the
Emperor Frederick II in the library of the University of Chicago. Any one who
cursorily reads it can know at once that Irnerius was incapable of making such a
translation.

The Glossators did not revive the juristic method, an achievement with which they are
credited. As a matter of fact they were teachers of the law, but they were at the same
time practical lawyers open to employment. It ought not to be necessary to say that
generally speaking the most competent lawyers are found employed where the most
money is forthcoming. Hence one who has any practical sense would know that these
men, who knew more law than others, were generally in the employ of the German
emperors or of some royal personage. Philip the Fair of France in his contest with
Pope Boniface VIII had accomplished Romanist lawyers in his pay. The chronicler
tells us that Henry II of England kept in his pay a gang of “bellowing legists” (Roman
civil lawyers) whom he turned loose whenever he desired any particular legal result.
These Bologna lawyers produced the kind of law that was needed. Similar phenomena
we have seen in our own times in the case of those who can afford to pay.

Probably the real reason that caused the revival of the study of the Roman Digest and
the Code, was that parts of that law could be used primarily to support the emperors in
their struggle for Italy. There was a demand for that kind of law. At any rate these
men versed in the Roman law figured an imperial law presiding over all local law.
The Pope had crowned and anointed Charlemagne as the Roman Emperor. This
empire had descended to the Ottos of Germany and their successors. The Bologna
lawyers supplied the legal conceptions and wrote the language of the medieval
emperors, by which they claimed to be the successors of the divine Augustus, Trajan,
Constantine, and Justinian. The lawyers had little historical knowledge to trouble
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them, and they were acquainted with Italian conditions. For Italy the Bologna lawyers
and their successors almost produced in theory a federated empire. They showed that
all the north Italian cities owed fealty to the emperors, and that the imperial law of
Rome presided over the various local laws. The poet Dante, more of a poet than
statesman, was a warm supporter of the imperial claim of an empire, where the Italian
cities should be a portion of the subject lands. There can be no question that if these
lawyers could have had their way, the great Roman empire would have been restored.

But the growing separate and distinct nationalities of France, Spain, and England were
too strong. The real struggle was masked by the fact that the papacy claimed that it
was the representative of God on earth and superior to all earthly rulers. This claim
had always to meet the opposition of the medieval lawyers. Innocent 11, Gregory VII,
Boniface VIII, and Innocent III carried the pretensions of the papacy very far, for
they, in an age of superstition and fear, held the weapons of interdict and
excommunication, but they failed. Could the popes have forgotten that they were
priests and put themselves at the head of a national movement for Italy, the result
would have been otherwise. But this was practically impossible, for the revenues of
the papacy came from many lands. Italy for centuries paid the penalty of the lesson
taught by these Italian doctors of the law that Italy could have no separate nationality.
Its lands were harried, its wealth sacrificed, its institutions destroyed by the marching
and countermarching of German, French, Spanish, and Austrian armies, mingled with
the mercenaries of small Italian states. In all that sad and dreary history but one Italian
emerged who could have been, had he not died so early, a medieval Cavour for Italy.

These Italian lawyers, called the Glossators, were bound down by their historical
ignorance. They assumed that the Roman pope was the lineal successor of the
Pontifex Maximus, head of a college of pagan hierophants. They struggled hard to
reconcile the Roman law with the local law. They, in some ways, spoke the language
of independence. Azo, the greatest doctor of them all, “the master of all the masters of
law,” and Pope Gregory IX agreed that custom can make, abrogate, and interpret
legislation. The whole school recognized that the function of making as well as of
interpreting law belongs to the State. These legists asserted that as the people had
given to the Emperor the power of legislation, they could resume it again. [rnerius, the
first of them, was decided upon the question that the people had the duty of law-
making in order to provide for individuals as members of society. Equality before the
law was to them a necessity. They repeat the phrases of Cicero and expound in that
sense the language of the Code and Digest. They are plainly hostile to any royal
pretension that the ruler is not bound by the law. Irnerius had reached the conception
of vested rights and due process of law. He asserts that the Emperor cannot annul a
sale, a will, or a donation, he cannot confer a monopoly, he cannot do anything
contrary to the written or the unwritten law, nor can he give judgment without hearing
both sides. Azo asserts that the Emperor could not make laws without the consent of
his chief officers and senate. These men understood what the Digest meant by the
statement that whatever pleased the Emperor had the force of law. He had the power
because he was given it by the people. They met trouble in the phrase that the
Emperor is freed from the laws. This meant the ordinary police and private laws that
could not apply to him. They quoted, however, the Code in the famous Digna Vox
rescript:
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It is a saying worthy of the majesty of the ruler that the Emperor should acknowledge
that he is bound by the laws, for upon the authority of the law his authority depends,
and 1n truth it is more advantageous to the commonwealth that the principate should
be subject to the laws.

But the search of the writings of the Glossators, their dry comments and mistaken
applications of the literal sense while they missed the juristic method, will not
produce much that is valuable. They were not able to devise even a proper method of
citation. The unilluminating matter has no relief of any kind. There is a tendency to
run out into fine-spun distinctions, so general in that age, and much of the writing is
rendered worthless. Late writers seem to think that these Glossators performed a great
work in what it has become fashionable to call the legal renaissance of the twelfth
century. As a penalty for this remarkable statement they should be compelled to read
page after page of the Gloss in connection with the text of the law, and they would
soon have an ennuied sense of the triviality, often departing into absurdity, of most of
the Gloss. The truth is that these people had no sufficient legal atmosphere, and the
curse laid upon them of utter sterility is the curse that afterwards made the ruin of the
English common law. They lacked information sufficient to teach them the meaning
of the things with which they were dealing. The tendency of lawyers to degenerate
into mere technicians, when they have, as is often the case, no proper aid from general
information, has always made the greater part of the profession lineal descendants of
these Glossators.

A man is talking pure rhetoric and not fact who can say that “the works of these men
are the only productions of medieval learning to which one can turn with some
possibility of finding a solution of the doubts, difficulties, and problems which still
beset the modern student.” Their main value to-day for a student is to teach him how
far men can go astray when they talk of a subject of which they know little. If he
cannot see how far these Glossators fail adequately to explain the writers in the
Digest, he may be certain that to him apply Dryden’s caustic lines:

The midwife laid her hand on his thick skull,
With this prophetic blessing, “Be thou dull.”

The thirteenth century continues with the futilities of the Glossators. The transition to
the fourteenth century offers more relief. Civilians of a new sort have come upon the
scene, who are called the Commentators. They gave up the gloss style of writing for
actual comment and disquisition. They certainly had more knowledge. Men were
gradually growing away from conditions of barbarism. The greater knowledge from
the East was teaching many new things. Legal conditions were becoming more
settled. The personal law that followed men had been as much a necessity as is to-day
extraterritoriality of law in certain countries. But this personal law had given way to a
territorial law. The territorial law was taking on more of the Roman law. The effects
of the growing cities, expanding trade, and increasing wealth were having their effect
in making conditions for the application of better law. But feudality and the lack of
intercourse between men, the splitting up of the country into small jurisdictions, had
created numberless bodies of local law. The Commentators threw themselves mainly
upon propositions of the conflict of laws in trying to find rules to govern a particular
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transaction, where it was contended that different laws could be applied. This law has
always continued to have a very great value, although the Commentators carried
finespun distinctions to an inordinate thinness.

The conflict of laws is yet a great head in the law. Especially in the United States,
composed of federated states, has this question of what law should govern had an
immense importance. The courts of law of various states were open to all. A contract
might be made in one state by citizens of another state to be performed in a third state,
and might be sued upon in a fourth state. In the time of the Commentators the Medici
bankers, Florentine subjects, at their branch house in the Netherlands might enter into
a contract to be performed in Venice, and suit might be brought upon it in a court of
the Visconti Duke at Milan. The laws of these different local divisions, states, cities,
or provinces might differ greatly, and very troublesome questions might arise both in
the application and in the proof of foreign law. In this particular subject the medieval
law 1s the basis for the modern law, and this law may truly be said to have a value for
the modern student. It does show a sense of juristic method and when we read it
Astraea seems to be again on earth.

The great man of this school of Commentators was Bartolus of Sassoferrato. He was
not only a teacher, but he had actual experience as a judge and as a jurisconsult giving
responsa, or answers, upon legal questions. He wrote a number of legal tractates and
in them we can find the general theory of the law in this conflicting condition. They
still theorized the situation that the Roman law was the ruling law of the Empire, that
the Italian states were parts of the Empire, that each Italian state had its own body of
customary laws and its own legislation over which presided the imperial law of the
Digest and the Code. Thus the federated state was roughly prefigured. The rule
applicable under the feudal system of private war between societies enjoying different
laws and no common arbiter was applicable. Bartolus did not rise to the level of law
that the Emperor could compel these subjects to implead each other in an imperial
court, for no machinery existed, but he did hold that in such a contest neither of the
contending parties could rely upon his own law, and in instituting private war each
was governed by the power of a superior authority. He said: “All the doctors of the
law incline to the opinion that against the man or people, who neglects to do justice
and to render what is due, resort can be had to a superior who may permit reprisals to
the two litigants. First is required the authority of a superior for it is not lawful for any
one by his own authority to give law unto himself. Second, it is required that the
authority of the superior should interpose itself upon just cause.”

This law is applicable now to disputes between states of this Union. They may
implead each other in the superior’s court, the Supreme Court of the United States.
The machinery exists, and the contest is not to be governed by the law of either
litigant, but by the law of the superior. Our Supreme Court says that “it must follow
and apply the rules of general law even if legislation of one or both of the States
seems to stand in the way.”2 It is rather a pity that the judge writing this opinion did
not cite Bartolus, especially when in another connection he had ascribed to a phrase of
Bartolus, a meaning exactly contrary to the meaning of Bartolus.
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The authority of Bartolus could also be cited for further adaptations of the idea of an
imperial or federal law in this country of ours. One may take those many instances
where our Federal Courts, under the authority of the Supreme Court, refuse to
recognize a rule of state law where it conflicts with a general law considered to be
better and more just. Doubtless the Supreme Court did not know that it was following
the example of the Roman praetors in being guided by general rules of law rather than
the local law of the Roman city-state, or that it was following Bartolus in his
conception of an overruling imperial law.

These Commentators did very able work upon the law, but they were entirely eclipsed
by the great Romanists of the Renaissance, the true Renaissance of the fifteenth and
sixteenth centuries. The ablest of those scholars was Cujas, and it is worth a trip to the
heart of the old, sleepy French province of Berry to find the place from which Cujas
sent forth his flood of light upon the Corpus Juris of Justinian. Modern Romanist
scholars like Savigny have simply quarried into the wealthy deposit of material left by
Cuyjas.

It is necessary now to turn to a system of law which had been growing in the tribunals
of the Church. As a matter of necessity the Church kept to the Roman law, for the
legal rights of the Christians and the power of the Church and its officers were
defined by the compiled rescripts of the Christian emperors. Matters of marriage and
divorce and matters of intestate succession were naturally left to the Church tribunals.
Marriage was a sacrament and not to be touched by unholy hands. The Church courts
had in their hands all the matters affecting last wills and testaments. This may seem
strange, but it is not. Land was for ages the only wealth. No will could be made of
land. The feudal system had fixed its descent, and land had practically reverted to the
condition of the inalienable holding under the primitive law. Even when the right to
alienate land became recognized, after a requirement, for a time, that the lord’s assent
was necessary, no corresponding power to leave it by will was created. The small
amount of property originally passing by will or upon an intestate’s death gave no
great opportunity for governmental fees and charges, and we may be very sure that if
there had been such a chance, the officers of a ruler would never have omitted an
opportunity for more revenue, any more than a modern taxing body or legislature
would omit to take advantage of any new means of squeezing out of the taxpayer a
greater governmental revenue.

In those days the ordinary ruler thought that his poor subject might gain a chance for
heaven by letting the priests have a part of the little personal property that he had left.
They let the priests have a sort of inheritance tax. Every one believed that prayers for
the dead were efficacious, and should be paid for. So what could be done except to
take the cost of the prayers out of the decedent’s estate? This belief had come down,
as we have seen, from primitive times. The Church very properly for that time taught
that a deceased whose debts were not paid could never get out of purgatory. This is
the reason why a testator in his will always begins with the injunction to pay all his
just debts and liabilities. It is a wholly unnecessary clause. The debts must be paid
under the law. But it is the irony of life that the most hardened atheistical lawyer
when he comes to write a will slavishly inserts a clause dictated by the priests.
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Naturally the Church claimed jurisdiction over all questions involving any of the
clergy, even over crimes committed by them, and over all questions of Church
property and Church discipline. Some unusually religious rulers were willing to leave
to the Church tribunals a dispute between a layman and the Church as to whether land
was ecclesiastical or not, but no English king was ever willing to do so. The Church
was not permitted to obtain jurisdiction over private disputes of any other kind,
although from very early days there are left descriptions of how the early Christians,
taking a Biblical injunction literally, carried all their disputes to the bishop and how
the bishop, assisted by elders, judged the various controversies. These decisions, it is
needless to say, make an extraordinary travesty of the law. A contract was enforcible
or not enforcible as the bishop’s court would decide whether it would, in accordance
with Christian charity, be equitable to enforce it.

The profits of private litigation were too great for any feudal ruler to allow them to the
Church. Certain matters of contract, involving good faith, were allowed to the Church
tribunals, for the civil courts refused to recognize such contracts. All the petty
offenses like adultery, fornication or other sinful lapses including, of course, heretical
utterances or blasphemy, were confided to the Church authorities. The jurisdiction
over perjury was originally a matter for the Church tribunals.

The ecclesiastical courts were the bishop’s courts, but the archdeacon of a diocese
was given some jurisdiction mainly over petty offenses. He had his priestly
summoners who pried into the private lives of the parishioners to enable the venerable
archdeacon to levy fines on gay ladies and fast men. The minutiae of these courts are
not important. Appeals lay, however, in ecclesiastical cases to the Pope at Rome,
sitting in his curia. The practice, of course, in the ecclesiastical courts was in the
hands of ecclesiastical lawyers, and the multiplication of cases and appeals made the
profession of much importance in that law. The lawyers tended to make the practice
uniform, while the one presiding appeal court made the substantive ecclesiastical law
uniform. These tribunals produced a body of law culled from the decisions. The Pope
promulgated additional matters by exercising the function of legislation. The Church
Councils legislated. Finally came the elements of divine law introduced into the canon
law. No churchman questioned that Moses had received the body of law in the first
five books of the Old Testament directly from on high. All of it that seemed capable
of incorporation in the canon law was inserted. The proof by two necessary witnesses
came into the law in this way.

In the English chancery court this rule of the Hebrew law furnished the basis for the
practice in chancery courts that the sworn answer must be overcome by the testimony
of two witnesses or by one witness corroborated by other evidence. In the English law
of treason the rule of the Hebrew law as to two witnesses was always recognized. The
piety of chancellors caused them to refer in their opinions to the Scriptures. As late as
decisions by Lord Chancellor Ellesmere under James I, his opinions will be found to
be adorned by references to the Bible. Exodus was an unanswerable authority. Such
references were notable during the Puritan domination, while the Anglican churchmen
based their dogma of the divine character of the kingly office upon the text that “the
powers that be are ordained of God.” James I believed that such texts gave him the
right to dispense justice in his courts.
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This whole collection of decisions, legislation human and divine, with rules of
practice was called the canon law, wholly Roman except in the Hebrew elements.
This body of law was collected in various books whose names are of no importance
here. The fact that is of importance is that these courts followed the rules and the
practice of the Roman law. This was not a fact of so much importance on the
Continent, but in England, as we shall see, it became a matter of transcendent
influence on the law. This situation explains why the practice of our chancery courts,
the substance of our law of marriage and divorce, the law regarding wills, bequests,
legacies, advancements, the practice and rules applied in our admiralty courts from
the very beginning have all been openly dictated by the Roman law. The influence of
Roman law on our common law has been more hidden.

The greatest effect of the canon law was to introduce into English law the conception
of the Roman theory of contract, as being a question of agreement and intention. It
will be seen that for centuries in England it was in the court of the chancellor that
informal contracts were recognized and enforced. If a question of good faith were
involved the ecclesiastical courts originally would take jurisdiction, but this
jurisdiction was lost. The chancellor, however, retained his jurisdiction and it was
from the chancery court that the general doctrines of the Roman law on the subject of
contract gradually passed to the courts of common law.

This description of legal conditions on the continent of Europe has reached the point
where the development of English law can be explained under the influence of the
Roman and Canon law. For us the story of the law now turns to that English race to
which we owe all our legal institutions. It would be far off the plan of this book to
show how the Roman law finally supplanted every local system in the continental
western lands that had been provinces of the Empire.

It is not a pleasant task to review the destruction of civilization in medieval times.
Romances and tales of chivalry can never make that arid waste of cruelty and
oppression other than what it was. We may whitewash our ancestors in all imaginable
ways, but we cannot change the fact that they did their brutal worst to destroy all
civilizing tendencies in the law. But there is some relief to the darkness. The ideal of
kindness, compassion, and pity did not leave the earth. In the cloisters were many
men of saintly lives. When Otto III of Germany tore out the tongue and blinded a
priest at Rome who had opposed his course, an aged monk named Nilus, then over
eighty years old, took a long journey to Rome to comfort the sufferer and rebuke the
cruelty of the Emperor. It was just at the close of this darkened time that the founder
of the Franciscan Friars created a new order to alleviate the sufferings of mankind,
just as the order of the Dominicans was being founded to disseminate knowledge by
becoming the preachers and instructors of Europe. The finest devotional book in
literature, the Imitation of Christ, followed in the fourteenth century.

Perhaps we ought not to be too censorious of an age which believed in the legal
theory that in a trial by battle God would give the victory to the one in the right, and
in a trial by the ordeal God would intervene to protect an innocent person from
conviction, for probably the majority of men whom we call civilized still persist in
such beliefs.3 The fact that men can so quickly relapse to primitive notions under

PLL v6.0 (generated September, 2011) 147 http://oll.libertyfund.org/title/680



Online Library of Liberty: The Story of the Law

adverse conditions tends to prove, as many other human traits tend to prove, that the
veneer with which civilization can cover the original animal is never so thick as our
self-flattery would make us believe. It was in 1204 that the gang of pirates and
freebooters calling themselves Crusaders for the Sepulcher of Christ captured and
sacked the capital and ruined the empire of the Eastern Christians. The looting of
Rome by pious sons of the Church far surpassed in its savagery the work of Alaric
and Genseric. It was not many years ago that the troops of powers supposed to be
civilized were looting, pillaging, and outraging helpless noncombatants in the city of
Peking.
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Chapter 12

The Origins Of English Law

The Roman Digest in the words of Gaius, in his treatise on the Law of the Twelve
Tables, has told us how important are the origins of any system of law. But the
beginnings of English law have become entangled in the historical controversy
concerning the nature of England’s debt to the Anglo-Saxon element of her
population. Many English historians have mistakenly attributed everything of
importance in English institutions to that element. Their position has determined that
of the legal historians. The foundation of this mistaken structure has been a crass
misrepresentation of the Anglo-Saxon conquest of England. That conquest covered a
long period. It began in Roman times with depredations along the coast of Britain.
There was a special officer in the Roman administration called the Count of the Saxon
shore, whose duty it was to ward off the thieving pirates from across the sea.
Infiltration of barbarians occurred in Britain just as it took place in Gaul. About 450
A. D. the irruptions took on a much more formidable character, for the Roman legions
had been withdrawn in 407 A. D. and quarreling had arisen among the British tribes.
For almost two hundred years the aggressions from Germany continued until the
conquest was complete, except for Wales and the northernmost part of England. The
tribes of Angles, Saxons, and Jutes carved out their own territory and divided the
conquered inhabitants among the tribes as they were located.

Historians like Freeman, Froude, and Stubbs, in order to maintain the thesis that
everything which we call English is due to the Anglo-Saxons, have represented the
invading Anglo-Saxon as far more savage, remorseless, and brutal than he actually
was.1 It was an article of the true faith with such historians that the invaders, with
hideous and implacable cruelty, swept the face of England bare of all former
inhabitants and thoroughly devastated the whole country. They have tried to ennoble
the invaders by painting in the most lurid colors their innate ferocity. That the original
Celtic conquest of either Gaul or Britain was not of this order was too plain for words,
although it is true that the Celts imposed their language and tribal institutions upon the
original inhabitants. That the later conquests of Gaul by the Franks, of Spain by the
Visigoths, of Italy by the Lombards, were not of this savage description was admitted
by all writers.

Common sense should have taught that in the nature of things conquests of settled and
cultivated lands were never of this appalling description. The barbarians invaded
settled lands because the inhabitants of them were richer and had more visible wealth.
This course was due to the primitive instinct of one tribe to steal from and rob another
tribe. But the robbers may be credited with sense enough to desire to retain something
of value out of the robbery. Especially they desire to keep the unpaid labor of the
existing population by reducing it to serfdom or slavery. No barbarian works if he can
help it, and the best way for him to avoid work was to enslave some other persons to
work for him. No doubt the fine Roman villas with the comforts of cultivated Roman
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life were destroyed or fell at once into ruin in Britain, for such conveniences and
advantages were as much wasted on the invaders as would be porcelain bathtubs set
up in tenements designed for Croatian immigrants. The cultivated lands worked by
serfs, the invaders could utilize, although many of the male Britons were killed in the
struggle.

Since this Anglo-Saxon myth was invented by Freeman and followed by Green and
other writers, much work has been done in the archaeology and ethnology of England
and of the English race. It is now reasonably plain that the original inhabitants of
England were of that Iberian or Ligurian or Alpine race which, wherever it came
from, originally is found in Italy, Spain, Gaul, and southern Germany some time after
the close of the last Ice Age. This original population of Britain cultivated the soil and
followed the calling of pastoral men as well. Like all the first agriculturists, they lived
in village communities. They represented a stage of considerable culture, as their
pottery alone would prove. Their fine cultivation of the soil, their superior methods of
mining and their fishing for pearls in the rivers of Great Britain, cannot be disputed.
They were certainly much more advanced in civilization than the Celts, when the
latter overran western Europe. Temporarily submerged by the Celts, this Iberian race
assimilated the Celtic invaders, and when Caesar landed in Britain he found a race of
cultivators of the soil with droves of swine and cattle, using the horse and the horse-
drawn vehicle. Had Britain been as worthless as Germany was with its morasses and
forest and lack of agriculture, Caesar and his successors would have left it alone.

During the long Roman occupation this mixed population became much Romanized.
Christianity penetrated among them and passed into Ireland and northern Britain.
After the Romans withdrew their legions and the Anglo-Saxon invasions in great
force began, it is not unlikely that some Britons passed into Ireland and gave to the
Irish laws some of those curious touches of Roman law which seem so much out of
place in the Brehon law and which have discredited it. It is certainly true that in
Ireland was found an advanced Latin Christian culture, when England, France, and
Spain were in the lowest depths of the Dark Ages. Many of these Britons crossed the
Channel into Brittany in France, and made that province. But a large part of the
existing population stayed upon the conquered land as serfs during the Anglo-Saxon
invasions, and as all men do in the presence of a dominating lower culture, they
rapidly deteriorated.

This original population after a time assimilated the Anglo-Saxons so well that to-day
ethnology shows the prevailing type of head and feature in England to be still the
ancient Iberian. In time the Anglo-Saxons became cultivators of the soil and
swineherds, of whom the illustrious Cedric in /vanhoe is such a shining example. The
native village communities persevered from Iberian through Celtic and Roman into
Anglo-Saxon times. They furnished the foundation for the Roman country estate
system, which existed in Roman Britain, and for that incipient manorial system which
shows in the Anglo-Saxon period; and, mixed with Anglo-Saxons, they supplied the
developed manorial system of serfs in Plantagenet times. These serfs became the
villains of the earlier English law and the copyholders of the later law.
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The Anglo-Saxon period of England lasted from 450 A. D. to the Norman Conquest
in 1066, a period almost twice as long as it has taken to settle and develop the United
States. During that long period great changes took place in the Anglo-Saxons. When
they landed their institutions were of the most primitive description. They were wild
and savage even for Germany. They parceled out the land among the leaders of tribes
called kings; the noble class among them and the freemen obtained their share of the
soil. The invaders, it is likely, brought few slaves, and they had the system of
kindreds, the ordinary Aryan development. They had the general tribal assembly,
which elected the leaders and passed upon disputes among the kindreds. They had the
composition system for homicide and other wrongs, but they still were at the stage
where if a dispute arose and composition was not accepted, the blood feud was the
result. They were as yet in the stage where the loose organization of the tribe had not
assumed the duty of adjudicating law for the kindreds or members of the kindreds,
and where all submission to any tribunal was voluntary with the disputants.

As soon as the work of Anglo-Saxon conquest was complete, and in fact before it was
complete, these various tribes of Angles and Saxons, whose only occupation was war,
naturally began to fight among themselves. The ordinary freemen formed the fighting
force under their nobles and kings. The result of tribal warfare was to consolidate
aggregations of tribes on almost the lines of the present shires of England. The West
Saxons, the East Saxons, the Kentishmen, the Mercians, and the Anglians were the
main consolidations, but gradually the West Saxons fought their way to leadership.
Before this had happened the Roman Church had converted these people to
Christianity. At once came in the churchmen with the Church institutions, and the
elevating influence of the Roman legal tradition was felt. The Church rapidly obtained
property, bishops were appointed, monasteries were introduced. The churchmen
brought in the written document and deeds for lands of the kind that prevailed upon
the Continent.

From the constant state of warfare, the same effects resulted as upon the Continent:
the feudal system began to develop, weaker men put themselves under the protection
of stronger men, the kings granted lands to their followers upon services, but much of
the land remained on the old holding of the conquerors. Land held on that original
title was called folcland, or land held by the title given from the conquering tribe, or
folk. The land held by deed, in Anglo-Saxon called book or writing, was called
bocland. The kings, of course, granting land to their followers, used the book or deed.
The Church took care that its lands were held by deed, or as the records show, if
deeds were wanting, they had no difficulty in forging them.

By the aid of the churchmen a further step was made by transforming the county
assembly into a regular court. The tribe was divided into hundreds, where the basis of
the numbering was a hundred families. Distances were long and traveling difficult, so,
as a natural convenience the hundred formed a court for their small disputes. A further
subdivision was of the hundreds into tithings, or combinations of ten families, where
the members of the tithings became responsible for order among themselves. This
organization was called afterwards by the Normans the frankpledge. The large
convocation of freemen was the county court, which was made up of representatives
from the hundreds. It is likely that the county court was originally presided over by
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the bishop and the tribal leader who passed for a king. It formed a means of
dispensing some sort of justice for the tribe. When consolidations of tribes took place
the former tribal chieftains became ealdormen. Still later the head of the county was
the earl, who took the place of the ealdorman. The kings in imitation of continental
royalty had their immediate followers called the king’s thanes.

The whole point is that all the change and improvement in the law came from the
influence of the churchmen. They alone had the necessary knowledge; they knew how
to draw the documents, they furnished the kings with royal clerks, and all their
knowledge of law came to them from their clerical education as in the Canon law.

At last the West Saxons fought their way to the sole kingship. An additional set of
rules and institutions was now needed to consolidate and support the general kingly
office, which had become hereditary. Especially was needed a means of raising
revenue and an army. These meth-ods were borrowed through the churchmen directly
from the Continent. It must be kept in mind that in that age a bishop was a prince and
a ruler in his own diocese. He was generally the greatest landowner, and his
ecclesiastical pre€éminence was supported by the power to damn or to save. Very often
he was a fighting man leading his own troops. The court of the Church and the lay
court were not separate. The bishop generally presided in the county court, and no
doubt his influence was paramount. He or his priestly advisers could alone expound
the law, and he naturally expounded the canon law, which was the Roman law. It was
not, of course, the Roman law of the Corpus Juris of Justinian, but it was the Roman
tradition that had persevered so far as there were conditions to which its rules could
be applied. The men in the county court, the representatives of the hundreds, as matter
of form, made the judgment or, in their phrase, spoke the doom, but it was the
ecclesiastics who wrote the doom or who told the Anglo-Saxon doomsmen what to
say.

The various institutions of the developing Anglo-Saxon age kept apparently in close
touch with developments on the Continent. The feudal aids, the imposition of military
service on the land, the granting of lands for particular services, the forms of the
deeds, the organization of the royal power, all show this imitation of the continental
condition. Anything that is written shows its priestly origin.

As this development was going on, the Anglo-Saxons were subjected to a series of
raids by the Danes. A large part of England was lost to these Danish invaders. London
was kept by the Saxons, but the Thames River was the boundary between Saxon and
Dane. This boundary turned north on the Thames and ran up the middle of England.
Almost half of England became Danish in the sense that the Danes ruled there. The
basis of the population still remained what it had been. Compared with the original
dwellers, the proportion of Anglo-Saxons or Danes was relatively small. At last
Danish kings overran all England and Cnut and his sons ruled for a period. They ruled
by means of the same kind of law as the Angles had. Then the Anglo-Saxon kingship
was restored under Edward the Confessor. He had passed his early years as an exile in
Normandy, had received all his education there, and while he sat upon the throne did
all that was in his power to introduce the Norman institutions and manners. When he
died, Harold, a mixed Saxon and Dane, seized the kingship; but William, the Duke of
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Normandy, claiming under the nomination of Edward the Confessor, descended upon
England and in the one Battle of Hastings destroyed the Anglo-Saxon army and
rapidly overran the country, which thenceforth was ruled by Normans.

From this time forward the two coalescing systems in the law were the Anglo-Saxon,
largely formed on the Roman tradition, and the Norman, which was almost wholly the
product of the Roman model. Not much change was needed in Anglo-Saxon
institutions to adapt them to the Norman desires, while the body of substantive law
was relatively small, owing to the simple condition of society. To make this plain it is
necessary to show what the Anglo-Saxon legal system, ruled in all intellectual matters
by the men of the Church, had become under the consolidated kingship.

In the first place, all tribal and family ownership of land had passed into individual
ownership. The classes of people, the king, the nobles, the freemen, the serfs and
slaves, were the common ingredients of the continental feudal state. The churchmen
constituted a class of themselves, and in England ruled their own affairs, and taxed
themselves if they were taxed. The population was arranged so that a certain number
of men became responsible for the conduct of each one of them. The system of
compensation for injuries was indicated by the terms wer, or compensation to the
family for a death, bot, compensation to an individual for any other kind of injury, and
wite, which was a sort of fine to the lord possessing jurisdiction (called in their words
sac and soc) over the place where the injury happened. The human slave or servant,
the nonhuman animal or the inanimate thing causing an injury became forfeitable as a
deodand. This principle almost certainly was introduced by the priests out of their
divine law taken from the Bible. While all offenses were considered private matters,
there were certain acts that were offenses against the king. This was an idea evidently
borrowed from the Continent, a relic of the Roman law. The Anglo-Saxon law did not
enter into questions of intention as to responsibility. A man was liable for the conduct
of himself or his slave or serf, or for one of his family, or for animals or things under
his control. The medieval mind was not capable of the refined distinctions of the
Roman law.

The land system was mainly one of dependence. The open-field system of husbandry
existed. Dependent village communities with open fields were the rule. In addition to
the folcland and bocland heretofore mentioned, there was the lease of land for one or
more lives. This land was not usually alienable by the lessee. No distinction yet
existed as to estates of freehold and less than freehold. The law as to marriage and
divorce was wholly the churchman’s Roman law. In regard to movable property,
possession was property and sales were required to be made openly. There was
practically no developed law of contract. The Anglo-Saxons had had no law as to
wills, but the priests had introduced that law from the Roman law. If the churchmen
expected to get lands or property of any kind, they must, when the sick man lay
cowering in the fear of death, be able to offer him absolution and a safe journey to
heaven, provided, of course, he showed his remorse and penitence by willing property
and deeding land. Wills mean individual property. Such wills or deeds conveyed land
directly to God and his church or to his Saint at a certain place.
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The procedure of the courts was formalistic, but the churchmen had introduced a writ
on the Roman model, which was the same for the recovery of both real and personal
property. If a man kept real property from the owner, he deforced him, and this was
true of a debt as well as all other personal property. Such a procedure could apply
only to tangible property.

The churchmen recognized the value of the oath in legal proceedings and the county
court applied the remedies. The man making the claim appeared and made oath to his
claim stated according to a rigid form. He was supported by others as witnesses,
called the secta (suit) by the churchmen. Thereupon the defendant was served with
notice to appear and good summoners proved the service, if it was necessary to prove
it. The defendant appeared and took a formalistic oath of denial of the claim and
offered to produce his proof. All this must be done according to form or the party at
fault lost the case. The usual and normal course was for the court to decide who
should have the right to make proof. There was never any trial, never any rational
weighing of contradictory evidence. It was all a formal affair. If, for instance, the
question was as to a debt, the pleading of the plaintiff was that the defendant owed
him money. The defendant denied that he owed money to the plaintiff. This
performance leaves the whole question in the air. Does the defendant mean to say that
there was once a debt and that he had paid it, or does he mean to say that there never
was any debt? If he denies that any debt ever was created, then the plaintiff ought to
prove the debt. But if he admits that a debt existed but that he has paid it, then he
ought to prove the payment. No one is able to say what an Anglo-Saxon court would
do in such a case.

In after times, in Henry I’s reign, the course would be that the court would examine
the plaintiff’s suit or witnesses, and if the court thought that it was fairly plain that
there was a debt and that the defendant meant that the debt had been paid, it would
award the proof to the plaintiff, and if the plaintiff took his oath before God upon the
holy Gospels that there was a debt and that the defendant had not paid it, and his
witnesses swore that they believed him, he recovered and the defendant’s proof was
never heard at all. On the other hand, if the court thought that it was not plain that
there was a debt, it would award the proof to the defendant. This meant that the
defendant must take his oath supported by twice as many witnesses as the plaintiff
had witnesses in his suit. This was called defending two-handed or four-handed or
six-handed or twelve-handed, as the case might require. Thus, if the plaintiff had one
witness, the defendant defended with two witnesses, thus giving effect to the biblical
injunction of two for one. If the plaintiff had two witnesses or three or six, the
defendant defended by four or six or twelve. There is some uncertainty as to whether
the defendant counted as a witness. At any rate all that the supporting witnesses swore
to was not any fact but merely that they believed the defendant or the plaintiff as the
case might be. It is likely that in Anglo-Saxon times the whole proceeding was one
where the defendant was always awarded the proof.

This proceeding was the one regarding every civil claim. In criminal cases the

defendant made his defense by the aid of compurgators or witnesses, but if he was of
bad character or the crime was a grave one, he was subjected to the ordeal, which was
made by the churchmen a merciful proceeding. The Conqueror’s son, William Rufus,
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openly hooted at this priestly ordeal as an effective mode of criminal trial. In a case
involving a sale, or the recovery of specific goods, or land, the procedure of awarding
proof applied. But wherever there was a document with witnesses or transaction
witnesses the proof was called proof by witnesses, and it prevailed over wager of law.
It is possible that the court might find some way to award the proof, so that the party
palpably in the right might recover.

The normal form of trial under the Anglo-Saxons was a defense by means of an oath
of the defendant and his fellow swearers. It was afterwards called wager of law, and
the defendant, by demanding this defense, was said to wage his law. It is apparent that
as a mode of rational trial it was an absurdity. In an early Anglo-Norman Year Book,
Chief Justice Bereford said that by it any dishonest man with six rascals to aid him
could swear any honest man out of his goods. The Norman judges refused to apply it
except in a few actions. In the local courts manned by Anglo-Saxons it was
continually used. Its evil results were probably the reason why for hundreds of years,
in the English common-law procedure, trial by actual witnesses was unknown. No
experienced man would believe witnesses whom a party brought to swear for him. In
view of the moral development of the community, not yet made fairly honest by
business or trade, the conclusion was sound. Even to-day any lawyer of experience
knows that he hears more falsehood than truth in testimony given in court. A matter to
be noted in regard to the exculpating witnesses is that they are measured by the ratio
of two for one. It ought to be plain to every one that this practice was a churchman’s
invention based upon the Hebrew law requirement that two witnesses are required to
prove a fact as against the denial of one. There was nothing Anglo-Saxon about this
provision, except the childish belief in the value of the oaths.

It results from what has been said that practically everything in Anglo-Saxon law, so
far as it was substantive law, and the most of the procedural law came from the
churchmen who were trained in the canon law. The Saxons seem to have been a
profoundly stupid race and they found it difficult to take on any semblance of culture.
The wager of law was a primitive inheritance, but the churchmen had remolded it.
Whether the ordeal was an inheritance from the Hebrew law through the churchmen
or a part of the primitive law may be disputed. If it were not plain how in other
instances the churchmen imported the Hebrew law, there would be more question.
There is such proof; in an edict of Charles the Bald the process is shown:

A question arose as to what should be done in the case of a freeman who had sold
himself as a slave. The Salic law and the laws of Frankish kings were consulted. They
were silent. The churchmen proffered the Bible, which provided that a man who had
delivered himself into servitude should be a slave for six years but should be declared
free in the seventh year. This was accepted by the king as the period of servitude by
contract of sale. The laws of the Roman Emperors stipulated that if a freeman under
stress of circumstances had sold his children into slavery, they could regain their
liberty by paying back the purchase price and five per centum thereon. So Charles
decided that such was already the law as to children sold and he made the Roman law
applicable also to one who had sold himself. His process was to amend the divine law
which made the slave free in the seventh year as a part of the general Hebrew law of
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acquittance at every seventh year without any payment. He applied the period, but
added the requirement that freedom must be paid for by reimbursing the purchaser.

All the feudal law and the private jurisdictions of the lords came from the Continent.
The churchmen probably introduced it to give them control over their own lands and
their own tenants. The very method of serving a summons at the residence upon the
defendant, or if he be absent upon a member of his household, was a Norman
importation from the Roman law. The devastation was so bad in France that there was
added to the law the provision that service could be made by leaving a copy of the
writ where the home formerly stood.

Into this condition of Anglo-Saxon law were suddenly introduced Norman rulers with
their Norman organization. William the Conqueror dispossessed every Anglo-Saxon
landholder who had been in arms with Harold. He left certain of the native
landholders in possession, but they had been enemies of Harold and of the house of
Godwine, Harold’s father. William’s first insistence was that he was a true conqueror;
all the land of England belonged to him because he had gained it by a conquest title.
This was a current legal conception of barbarian origin, but it has remained in our
conception that the United States has title to all the Indian land, subject to an Indian
right of occupation. Every title to land in England must come from the Conqueror
because he had become the owner of it all. This was the cardinal principle, and he and
his successors made the claim good by law. The claim met two kinds of opponents:
first, the Anglo-Saxon landholders who had not been killed in the Conquest or
dispossessed, and who refused to give up their titles; and second, the Norman barons
who were conquerors themselves and had dispossessed certain landholders and had
carved out their own possessions. They claimed, by as good a title as the Conqueror
himself, that they had succeeded to all the rights of the owners whom they had
dispossessed. In successive rebellions such Norman claims were destroyed. All the
serfs on their holdings were valuable, the free tenant farmers were also valuable.
These men went with the land. The actual workers on the land were left undisturbed,
but every Norman baron had followers to reward with land and the intermediate
Saxon landholders suffered, no doubt, a severe proscription. Little land was left with a
Saxon folcland title, but even that was held as of the king.

The next principle that the Conqueror tried to insist upon was that all the land of
England was held immediately of him as overlord. But this claim he could not make
good, except as to the first holder of the land immediately from the king. It was
opposed to the whole feudal theory, and it would have rendered impossible a grant by
one who held title from the king to a follower of his own, a subvassal of the king. Any
one holding his land directly from the king was called a tenant-in-chief. The king
theoretically was therefore the chief lord of every fee. The tenant-in-chief would
desire to grant to his own vassal a manor to be held by the vassal and his heirs

forever. If this subtenant under this subgrant held his land of the king and not from the
king’s tenant-in-chief, who had made the grant, the king would have the right of
escheat, and the estate in that land of the tenant-in-chief would cease. The land might
have been granted by the tenant-in-chief upon a military service, such as attending
upon the lord in time of war. If this subtenant held of the king he could not at the
same time hold of the tenant-in-chief, for he could not render the service. The solution
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was the rule that all land in England was held either immediately or mediately from
the king. Thus came into the law what is called the law of tenure in England. But the
feudal law was modified by the Conqueror requiring all vassals and all subvassals to
take the oath of fealty directly to himself.

The Normans were a race differing radically in their manners from the Anglo-Saxons.
The name of the Normans came, of course, from the Northmen. They were piratical
raiders who in former times had come in droves out of Scandinavia seeking plunder
and a more temperate climate. They had fallen upon the north coast of France, sailed
up the Seine, passed by Paris, and raided the country far up the Marne and the Seine
rivers. They raided into the Loire district and sacked Tours. A compromise was
attained at last by granting to the Norman Duke that part of France called Normandy,
and the Norman Duke acknowledged the King of France as his suzerain. The
Normans became the ruling class in Normandy, rapidly coalesced with the French or
Gaulish inhabitants, and very rapidly acquired civilization and lost most of their
Nordic character.

The result was a remarkable race, with all the Gaulish nimbleness of mind and some
of the Northman’s strength and determination. Where the Anglo-Saxon was coarse, a
gross feeder and heavy swiller of mead, the Norman was temperate and self-
restrained. When Lord Eldon, considered a great chancellor, was carried every night
to bed, he was a true Anglo-Saxon. His political stupidity put him in the same
category. While the Anglo-Saxon was not much better than half civilized, the Norman
was highly civilized. The Normans had had peace in their land for many years;
schools had multiplied, the great Abbey of Bec furnished scholars for all
governmental and Church service. Their lands were highly cultivated. Their buildings
were superior. They were a clerkly race, fond of records and of writings. The public
business was orderly and carefully recorded in suitable documents. Governmental
institutions were well defined. Their discipline in war was so superior, that the Battle
of Hastings had been won by much inferior numbers.

The Norman chancery had its writs for all governmental proceedings. From the
Roman procedure in Gaul it had obtained the official inquest. The number of men
composing the inquest was twelve. Whenever the Norman Duke desired information
he held an inquest of twelve men who rendered a verdict as to the fact. The Norman
courts were manned by judges learned in the law—ecclesiastics, it is true, following
the Roman system passed on to them through the canon law. Above all, the Normans
had a language fully developed and expressive, with a rich vocabulary. The terms of
the law taken over from the Roman law were suited to a further legal development.
The Anglo-Saxons were bound down by a large number of rude and uncouth dialects.
Men of different shires could not understand each other, and the poverty of the
vocabulary prohibited its use. It was wholly unfit for use by a civilized race. This
condition continued for over three hundred years. The only language that could be
used was the Norman French. Even to-day the terms of the various professions, the
fine arts, of belles-lettres, of governmental administration cannot be found in the
English element of our language.
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As soon as William was firmly seated on the English throne, he proceeded in the
sound Norman way to find out what his English realm contained. He took a census,
which not only enumerated almost all of the inhabitants except some of the slaves and
serfs but listed their lands and property. It required a number of years to complete this
enumeration, but when it was finished the king had what is called the Domesday
Book. He could now accurately tell who held particular lands and on what services
they were held, what were the lands of the crown and who had claims upon them. The
status of the inhabitants was determined with accuracy. How modern it is to picture
the king and his clerks thumbing the rolls of the Domesday census, to ascertain where
he could screw out a little more revenue or a few more knights and footmen!

There was, of course, no shifting of the inhabitants, but there were very severe
regulations as to the royal forests and the game. Since these regulations or laws
caused much complaint, a set of forest laws was forged and fathered on the dead King
Cnut, who could not defend himself, and in consequence for centuries the Forest
Laws of Cnut were accepted as true laws of Cnut. The Norman kings were merely
promulgating laws, and putting them forth as already long existing, a process which
became active in the reign of the Conqueror’s son Henry I, who found it desirable to
throw a few legal bones to his Saxon subjects. The bones were rather well coated by
Norman polish. No immediate system of laws was put out, but the Kings put their
clerks to work to devise various law books, some of them made up of provisions from
whatever of the old laws the Normans were willing to accept, modified as they
thought best. They were willing to accept the value the Anglo-Saxons put on
themselves and their injuries by way of wer and bot, but the Norman was protected by
stringent provisions. Other provisions were importations from Normandy or taken
from the English law as revised by the churchmen. The county courts and other local
courts were allowed to continue to function, but the Norman kings appointed their
own earls and sheriffs to preside therein.

William brought in his train a set of Norman ecclesiastics. Prominent among them
was Lanfranc. He is said to have received his education in Roman law at Pavia, which
had been stirred into some life by the example of Bologna. He came to the Abbey of
Bec in Normandy and was a teacher there. William brought him to England and made
him Archbishop of Canterbury, in succession to the Anglo-Saxon Stigand. The first
great lawsuit was instituted by Lanfranc to obtain the lands of the see of Canterbury.
The county assembly was convened and Lanfranc, having crammed on the Anglo-
Saxon terms, discoursed brilliantly on sac and soc, toll and team, infangthief and

utfangthief.

A more comprehensible and more important case is one between Gundulph, Bishop of
Rochester, and Picot, the king’s sheriff. It is dated about 1075, only nine years after
the Conquest. The Bishop was, of course, an Anglo-Saxon. He claimed lands as
belonging to his diocese, but the sheriff had taken possession of them for the king.
Probably the situation was that Anglo-Saxon thanes holding lands from the Church
had been in Harold’s army and naturally the sheriff seized their lands and in doing so
ran upon the Church as a landowner. The case shows first that though the king could
probably not be sued, the simple device of suing his officer could be used, just as to-
day, although one of the states of this Union cannot be sued in a federal court, the
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device is used of suing the State officer acting under state authority. A bishop of the
Church with its power behind him was a very different person from an Anglo-Saxon
landowner. The bishop brought an action claiming that the sheriff was deforcing him.
The chancery of the king issued a writ commanding that all the men of the county
should be assembled and by them it should be proved to whom the land in truth
belonged. The writ designated Odo, Bishop of Bayeux, who was then Chief Justiciar
of the king, to preside over the court. He was the younger brother of the king.

By the men of the county who were to be assembled as the court, was meant those
Anglo-Saxon freemen who, in former days, were assembled as the county court. But
this writ imposed a new conception. In Anglo-Saxon days these men were the judges,
they as doomsmen spoke the doom, but now they were witnesses to give information
to the king’s judge, who was the authority to render the judgment. This is a complete
revolution and imposed upon England the Roman rule that the judge made the
judgment.

The county court was assembled in pursuance of the writ, the Chief Justiciar
presiding, but the account says that the men of the county were in fear of the king’s
sheriff, so they said that the land was the king’s. The Bishop of Bayeux presiding did
not believe what they said. He directed the county men, if they knew what they said to
be true, to select twelve of their number to confirm upon oath what the whole body of
the court had said. Here is the first jury of twelve men ever assembled in England to
make a conclusive statement of the facts upon which the judge of the court is to act in
making his judgment. This is a transplanting of the Norman inquest of twelve men to
become a constituent part of a court in certifying upon oath to the facts.2 At this time
inquests of twelve men were at work all over the realm certifying to the facts of the
Domesday survey, but these inquests were not in litigation. The twelve men were
selected, they withdrew, but they, too, were greatly terrified by a message from the
sheriff and came back and swore that what the men of the county said was true.
Thereupon judgment was entered for the king and he had obtained the lands.

Up to this point the case would show certain fundamental changes in procedure,
introducing the Norman and Roman proceeding by inquest of twelve men into the
court procedure. But the matter went much further. A certain monk now came
forward and told the Bishop of Rochester that the verdict was wrong and that one of
the twelve knew it, for he held his own lands under the same church title. The Bishop
took the monk to the Chief Justiciar, who heard the statement. The account tells of the
scene of the Chief Justiciar sending for one of the twelve and of the wrath of the
Norman at learning that despite his better judgment he had allowed himself to be
imposed upon by a gang of cowardly and perjured Saxon churls. The man in fright
threw himself at the Justiciar’s feet and confessed that he was a perjurer. Then another
of the twelve was called in and he confessed. The Chief Justiciar now convened many
of the greater barons. They, both French and English, adjudged the jury to have made
a false oath in their verdict.

The question then arose of what to do. There was law in Normandy for convicting an

inquest of making a false oath, but there it was unheard of that the judgment based on
the false verdict should be set aside and a contrary judgment entered. Nevertheless the
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Chief Justiciar, without hesitation, did what he could not have done in Normandy. He
reversed the judgment and entered a new one for the Bishop of Rochester, awarding
him the lands, and the jury were fined three hundred pounds to the king.

This proceeding is of the highest importance in English law, for the next we hear of
this proceeding is in Glanville’s book a hundred years later, but then the proceeding is
a settled thing. The point to be noticed here is the original meaning and office of a
jury. It is not a body as we know it, which hears the evidence of witnesses and decides
from that evidence upon the facts. The original jury was simply twelve men, who are
called into court to be the witnesses and the only witnesses as to the facts. They make
up their verdict on their own knowledge, and for four hundred and fifty years this was
just what an English jury did. The only feasible way in which such a verdict could be
set aside was for another better informed body to be called in to say that the former
witness jury spoke falsely. Whereupon a new judgment could be entered to the exact
contrary of the former judgment. That jury being what it was, this new reversing jury
proceeding was an eminently reasonable and proper device. It is much more effective
than our method of the judge granting a new trial. A new trial simply wipes out the
former verdict, but does not substitute a correct judgment. This procedure gives the
new and correct judgment. When we find this procedure again after almost a hundred
years of that silence which enshrouds legal matters until Henry II’s reign, it is called
the process of attainting a jury. It is found to be carried out by a jury of twenty-four
knights, following the Bishop of Bayeux’s plan of selecting the attainting jury from
men of higher standing than that of the jury to be attainted.

It is not often in these early times that we can find the man who invented procedure in
the law, but to this Norman is unquestionably to be ascribed, first, the use of a sworn
jury of twelve to decide upon the facts in a lawsuit, and second, the procedure of
correcting a false finding of the jury. This process of attaint lived long in the law. It
was not until about 1650 that a common-law court found that it could grant a new
trial. About all that we know of this inventor of the attaint is that in the Conquest he
strongly supported his elder brother with men and money. The Bayeux tapestry shows
him at the Battle of Hastings on an armored war-horse leading his knights, but he is
given a clerical baton instead of an unclerical sword. He was rewarded with great
landholdings in Kent and became Chief Justiciar, the highest office in the realm. He
afterwards quarreled with the king and was sent back to Normandy. Thence one
account says that he was exiled and set out for Rome with a large amount of money to
buy the papacy. It was assumed at that time that all that was necessary was to appear
at the College of Cardinals and, with the utmost sang-froid, to distribute enough
money, and the process of becoming pope, was as easy as becoming a United States
Senator in localities where such commodities are for sale. The account says that the
good Bishop died at Palermo, the Norman capital of Sicily, before he got a chance to
use his funds. Another account says that he enlisted in the first crusade and died at the
siege of Antioch. But whether he died as an exile or as a warrior for the tomb of
Christ, English law owes to him two procedural institutions that dominated the
common law for centuries.

The laws of the Conqueror introduced trial by battle into England. It was extended as
a right to all the Norman subjects and an Anglo-Saxon in a contest with a Norman
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could claim it. The Church was tied down by strict regulation to the effect that no
bishop in a bishop’s court could implead or excommunicate any of his barons.

When the Conqueror died he was succeeded by his son, another William, who spent
his time in quarreling with the Church and wringing money from the Church coffers
and lands. The third Norman king was one to whom the English law owes a great
deal. He was Henry I, the youngest son of the Conqueror, surnamed Beauclerk, “fine
scholar.” The Anglo-Saxons were now holding up their heads and complaining,
demanding with true popular stupidity the good old laws. Henry had sworn in his
coronation oath to observe the old laws, and no doubt decided to tell these Anglo-
Saxons what those old laws were. Henry’s clerks were put to work to appease the
Saxons with older laws, such as the laws of Edward the Confessor, laws of the Anglo-
Saxon kings translated with selection and discretion, laws of Cnut, laws of William
the Conqueror, and especially the laws of Henry himself, represented to be old laws.

These collections were made up of some little Anglo-Saxon matter, but with a great
deal of Canon law and Roman law inserted. The legal historians quote these laws,
especially the laws of Henry, to show what the pre-Norman Anglo-Saxon laws were.
This is all inadmissible. Those laws simply show what Henry and his clerks desired
the old laws to be. But it is a curious fact that an English historian will go into
paroxysms of indignation over the forged Donation of Constantine or the forged
Decretals, and yet quote with the greatest equanimity these forged laws of English
kings and treat them in all seriousness as proof of the precocity of the pre-Norman
law. All this part of the English historical legal writing is without any reliability.

During this long reign of Henry I the king’s justices were sent out to make
perambulations of the country, to convene the county courts, and to preside in them
wherever they came. It is certain that the judgments entered were those of the justices,
not those of the men composing the county court. A new court was created called the
Exchequer, sitting at Westminster, which heard all matters relating to revenue, and
where all the accounts of the king’s officers were rendered and settled. The
churchmen who were the king’s justices decided all the cases of every kind which
they found were to be decided. They proved very satisfactorily that if a man desired
justice he could obtain a much better justice from the king’s clerical justiciars than
from the haphazard county tribunals, when no king’s judge was present. The Norman
population, of course, took their legal matters to the king’s justices.

One change made by William the Conqueror was to have lasting results. He, probably
at the instance of the churchmen themselves, took the bishop out of the county court
and thus created in England the separate ecclesiastical courts of the Church. All the
conceded jurisdiction that belonged to the ecclesiastics went to the Church courts.
One part of the Church jurisdiction was the trial of any ecclesiastic for any offense.
Thus came into the law the procedure of benefit of clergy. This was a right in the
defendant to claim that he was an ecclesiastic and, if the fact was established, to be
remanded to the bishop and dealt with as an ecclesiastic in the bishop’s court. The test
was whether the defendant could read or write, and the general result was that for a
long time in English law a man who could read and write escaped any punishment for
crime, except as the bishop’s court might impose it. The change resulting from taking
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the bishop out of the county court resulted in the contest between the lay courts and
the ecclesiastical courts, which continued in England for centuries. One of the first
writs devised was the writ of prohibition, still a common-law writ, which prohibited
an ecclesiastical court from any further proceeding in a case.

The Conqueror also utilized the Anglo-Saxon institution whereby a rudimentary sort
of police organization had been obtained through a certain small number of men
becoming sureties for each other’s appearing in answer to criminal charges. Under the
Norman kings the institution was called the frankpledge, and was applied to the free
Anglo-Saxon subjects. The Conqueror also provided a system of taxation whereby all
the land was bound to military service and each particular unit of land must produce
men for military service. This military service was commuted in many cases for a
money payment and finally the tax became a regular tax in money called scutage, the
shield tax. The Norman kings did not recognize the claim of the churchmen to the
right to tax themselves, and the Church lands were made subject to military service.

Another feature of Norman law was the conception of the king’s peace. In Anglo-
Saxon times all the holders of jurisdictions had the right to hold that any breach of
public order within their jurisdictions was a breach of their peace. The Norman kings
took this conception and broadened it always in favor of a greater jurisdiction for the
king’s judges both in civil and in criminal matters. In actions of trespass the writ
issued stated that the trespass was done contrary to the peace of our lord the king.
This at once gave the king’s judges jurisdiction. All offenses committed in public
places were considered as breaches of the king’s peace. Every important offense was
appropriated as a breach of the peace of the king. The Norman kings did not attempt
to do away with wager of law, but they rapidly came to the point where it was allowed
before the king’s judges only in the matters of actions where it had been applicable. It
was not allowed to apply to any new writ, and especially to trespass writs.

After the death of Henry I and the civil war that followed between rival claimants to
the throne, the matter was compromised by giving the succession to the grandson of
Henry I who is known in history as Henry II. He was a very capable ruler. It’s not
necessary to consider that he had any wide theoretical views upon the extension of the
law and the authority of the king’s courts, but he was very vitally interested in the
revenues from justice. Not many years after he came upon the throne, certain writs
were devised whereby all litigation as to the ownership of land was thrown into the
king’s court. These different writs were called the assizes of novel disseisin, mort
d’ancestor, last presentment, and utrum. The minutiae of law in regard to these writs
would not be interesting, but it is sufficient to say that if one man dispossessed
another of a freehold estate the other could bring the writ of novel disseisin, or new
disseisin. If, upon the death of an owner, a dispute arose between claimants, the writ
of “death of ancestor” was used. If a question arose as to who had the right to present
a priest to a church, the question was tried upon the writ of last presentment, and if a
dispute arose as to whether land belonged to the Church or to a layman, the question
was tried on a writ of utrum, whether the land was a lay or an ecclesiastical fee. All
these writs were borrowed directly from the Roman law.
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The matter of special importance was that in each one of these writs it was stated that
the sheriff should call together twelve good and lawful men of the vicinage, and these
men should state the fact as to whether on a writ of novel disseisin the defendant had
dispossessed the claimant unjustly and without judgment, or on the writ of death of
ancestor, whether the ancestor died seised, and the claimant was next heir; and
similarly an issue was stated in the other writs. These twelve men were called an
assize, and these cases called assizes were tried before the king’s judges when they
came to the district, although originally the sheriff with his panels of jurors was
required to come to the king’s court at Westminster with their verdict. It will be seen
that this is exactly the procedure to ascertain the fact devised by the Bishop of Bayeux
in the Conqueror’s reign.

It is plain that by this time the Norman lawyers had worked out the legal conception
of seisin as distinct from a good title. Seisin according to them was undisturbed
possession for a period. After that period the one who had been in seisin before he had
become dispossessed could no longer enter by self-help, he must bring his action.
Self-help, however, could not extend to a breach of the peace. Then it was for the
assize to say whether the disseisin was rightful. Thus almost every dispute concerning
freehold land was brought to the king’s judges in the royal courts.

About this time the book called Glanville was written. Its general language is
borrowed from the Roman law, but it contains notices of the writs collected in the
chancery up to that time, and the growth of the law is easily ascertained up to his date.
It is very meager. The newly invented assizes are noticed last in that book, and it is
likely that Glanville’s treatise followed the writs as they were arranged, one after the
other, in the Register of Writs, and that in his time only the writs he noticed were in
existence.

There was another writ for trying the title to land called the writ of right, and this writ
tried the question as to the highest right to the land. For this writ it was provided that
the defendant could put himself on the grand assize or could demand trial by battle.
The battle was at first an actual fight. Women could have a champion and afterwards
any one could choose a champion. Battle was a defense to crime. In /vanhoe the
famous battle issue offered by Rebecca was a strict legal right. If the defendant put
himself upon the grand assize, he was given a jury of twenty-four knights. This writ
was an invention for the benefit of the Normans, and it came from Normandy.

This situation brings out clearly the power of legislation in the king, sitting in his
Great Council. The English Parliament was a gradual growth and was a hundred years
away from Henry II’s reign. The first actual Parliament with representatives of the
commons in it was called together by rebel barons in the middle of the thirteenth
century.

By the regulations of Henry II the grand assize was turned into a grand jury, which
whenever it was thought desirable, by a presentation called afterwards an indictment,
preferred a charge that was a criminal charge. The Anglo-Saxon barbarians’ system of
compensation was never permitted to apply to these charges. But there at the same
time survived the appeal of felony which was a proceeding brought by the injured or
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if he were dead, his kindred, against the accused. The regulation of the Norman kings
permitted the defendant to claim a trial by battle.

There is nothing said in Glanville’s book, which dates about 1187, as to any process
for setting aside or reversing the verdict either of a grand assize or of the other assize
proceedings. Glanville simply says that there is a punishment for false swearing in the
grand assize, but he says nothing about any false swearing in the so-called petty
assizes of novel disseisin and the others. The only conclusion is that it was already
established that a verdict of twelve could be set aside by a verdict of twenty-four
knights. This proceeding to set aside a verdict was one of grace, not of right. The
number of twenty-four would naturally be taken under the Church’s rule of two
witnesses against one, and knights were selected as men of greater standing and
importance. There was never any way of attacking the verdict of a grand assize of
twenty-four knights. That was a finality. It is not likely that a jury of Norman knights
who could defend against a crime by battle would submit to be attainted by the verdict
of another twenty-four knights. A jury to attaint a grand assize is said by Bracton to
be impossible. There is a case thirty-six years after the institution of this assize system
which shows that at that time a jury could be attainted. A verdict in an assize of novel
disseisin was returned and the bailiff of the losing party offered the king twenty
shillings for a jury of twenty-four knights to convict the assize of a false oath. The
offer was not accepted, because the bailiff had no sufficient power to bind his
principal, but this case indicates that the attaint was then well known. The number of
the jury and the character of the jurors was fixed for the attaint, but it indicates that
the granting of the writ was discretionary with the king.

The law went on year after year developing new writs, applicable to new cases that
arose. Every new writ meant a new kind of action. In the meantime a political quarrel
had arisen between the barons and King John, and the king, by the combined force of
the Church and the barons, was compelled to sign what is called Magna Charta. It
contained many provisions, but the special provision for the general law was the one
which established the doctrine that in England there should be a reign of law, since
the king engaged that he would take no proceedings against any one except by the
judgment of his peers or the law of the land. This is the classic statement for English
law that the government is subject to the laws; but the provision had also an evil
effect. It provided that no one should be disseised, outlawed, imprisoned, or in any
way destroyed, except by the judgment of his peers or the law of the land. This was of
effect in driving the common law courts wholly to the use of a jury.

The long minority of John’s son, Henry III, enabled the law to be more fully
developed. But toward the end of the reign of Henry III, a singularly inept sort of
king, there was civil war in England between the king and his barons. It was in this
civil war that Bracton’s law book was written. The issue in the war was whether the
king and the government were bound by the laws. Magna Charta, extorted from King
John, merely embodied the prevalent ideas of the age upon law that were in vogue
upon the Continent. John of Salisbury, the secretary of Thomas a Becket until that
martyr was murdered by the knights of Henry II, had quoted the famous Digna Vox
rescript from the Roman Code, mentioned in the preceding chapter, and added that a
true king thinks nothing lawful for himself that is contrary to the equality of justice,
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and he affirmed that a king enfranchised from the bonds of law was really an outlaw.
Magna Charta bound the king to govern by the laws. It pledged him that his courts
should not deny or delay justice and by its use of the term “the law of the land,”
afterwards changed to “due process of law,” it gave the original statement of a
universally used constitutional limitation.

The idea that the community must assent to the law in some way was already in
existence. The canon law held that no law was valid unless it was accepted by the
custom of those concerned. The canon law affirmed that even the pope was bound by
the laws. Beaumanoir, a contemporary of Bracton, stated the law to be that all princes
are bound to keep and to cause to be kept the laws, and they are bound by legal
custom proved either by the general assent of the whole country or by the judgments
of courts, if the custom has been the subject of litigation. It is still the law that a rule
of law can be proven by decisions of the courts. Bracton, writing about 1260, adds
that laws cannot be changed and destroyed without the common consent of all those
by whose advice and consent they were promulgated. He insists that legal customs
have the vigor of law. He says that the king has superiors which are God and the law
which made him king, and if the king should be without a bridle, a bridle should be
put upon him. He lays down the principle that there is no law where power and not
right governs, and that the king must attribute to the law what the law gives the king,
rule and power, and that the king’s power is restrained by the law which is the bridle
of power.

There was the practical question as to how the law could be enforced against the king.
The lawyers saw the difficulty of the king’s writ running against himself. Bracton
admits that the king being the fountain of justice cannot be sued, that the remedy is by
petition that he correct his act, and if he will not do it, the commonwealth and the
baronage ought to correct the act in the court of the king himself, by which he means
the Great Council made up of the magnates of the kingdom. Bracton says that in
receiving justice the king should be compared to the least of his kingdom. This old
law early established is the original of the rule in this country that neither the federal
nor state governments can be sued, except as the government may permit.

The law has a long life and a very long memory. At the end of our Civil War the
United States government was in effect sued for confiscating without warrant of law
the estate of Arlington, where is now the National Cemetery. This land had descended
from Washington’s stepson to the wife of the rebel commander, General Lee, and to
her son, G. W. P. C. Lee. These sentences quoted above from Bracton’s treatise were
cited by a dissenting judge writing an opinion in that case to justify the claim that the
government cannot be sued. It is something momentous in the story of the law that,
amidst the bitterness and passions of a great civil war, it could be held that even the
government of the people itself could not confiscate property against the law of the
land. It reminds us that during our Revolutionary War certain shares of Bank of
England stock stood in the name of Washington, who was in arms against the English
government, yet all through that war the dividends upon that bank stock were
regularly paid to the commander of the army of rebellious Americans. Washington
was a rebel in arms against England but the Bank of England was a commercial
institution and here as always the honesty instituted by trade is far superior to any
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other conception of honest conduct. Perhaps this was due to that fine courtesy among
cultivated men, so characteristic of the eighteenth century. It is not noticed in our
school histories that after the surrender at Yorktown in 1781, Washington gave a
dinner to the captured English commander, Lord Cornwallis, and his officers, and to
the French allies, Count Rochambeau and his officers. A fine tone of mutual
consideration prevailed among the Americans, English, and French, which ought to be
a lesson in manners to some of our present vociferous patriots. Lord Cornwallis in his
gallant way proposed the health of Washington and said many true things of that
steadfast soul. Not least striking in his toast was his recognition of Washington’s fine
generalship and fortitude during the dark days of Valley Forge. It is after all much that
one should be born a gentleman. Not only are we indebted to England for our laws,
but it would be well if we could remember that originally we were indebted to
England for those manners of which both Washington and Cornwallis were such
splendid examples.
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Chapter 13

English Law—Righteous And Unrighteous

A sketch of the development of particular rules or doctrines of English law would
require too much space for the purposes of this book; but it is necessary in the first
place to show those changes in the general form of administration of the law which
caused the common law, in the very flower of its development, voluntarily to resign a
large part of the field of law to another court. This is in itself an extraordinary fact.
The common law of England, which has been the subject of so much laudation, really
does not deserve, mainly because of this conspicuous failure, the eulogiums that it has
uniformly received from its practitioners. About the year 1300 it became tied down by
a number of wholly artificial restrictions which left it confessedly incapable of doing
justice in a large number of legal relations, many of them of ordinary occurrence.
Another court assumed the abdicated jurisdiction in order to fill the gap and to remedy
the admitted inability of the law courts. This other court was the court of the Lord
Chancellor and its system of law was called equity. We in America have become so
used to this monstrosity in law, that we do not see it in all its absurdity.

For centuries in England was presented the spectacle of one set of courts doing all
sorts of injustice that another court might remedy the injustice. All the money spent
by England over hundreds of years in foolish dynastic wars to obtain or to preserve
territory on the continent of Europe would not equal the incalculable sums that this
double system of courts cost English litigants. Both systems professed to emanate
from the same king as the fountain of justice, both claimed to exert the same judicial
power, both worshiped at the same legal shrine, and both professed to dispense justice
in accordance with law. One system enforced in many legal relations rules which the
other system pronounced to be unjust and unrighteous, and boldly set at naught. It is
apparent that the actual law of England was not administered in those matters by the
common law courts, but was in fact determined by the rules of law in that court which
had the power to pronounce the common law unrighteous and which enforced that
power. The law of England was in those respects most emphatically not the common
law.

Some legal writers who are ill informed have undertaken to say that this situation was
analogous to the doctrine of Aristotle regarding reasonableness as applied to legal
rules, but it is not the case, for the court that was applying the legal rule used the
doctrine of reasonableness in its application of the rule. No double system of courts
was required. The same legal writers have said that this double system was the same
as the Roman law, in its one law for the citizens of Rome and its other pretorian law.
Nothing could be further from the truth, and nothing could be more characteristic of
the superficial way in which Roman law is considered. Those legal writers have been
misled into an error intended to excuse this English system of double courts. The fact
is that the Roman law called the jus civile was the law which was applied to the
Roman citizens in their controversies and legal relations with one another, while the
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pretorian law was applied to Roman citizens in their disputes or relations with
foreigners or in the controversies of foreigners with one another in the courts of the
Roman praetor. There was no conflict in the law at Rome as applied to a particular
legal relation between particular persons, while in England the exact converse was
true. The litigants in an action received one rule of law in the common law courts, but
in many cases the same litigants in the same dispute would receive a contrary rule of
law in the chancery court.

As a common instance of this description we may take the case of one who had
executed a bond (which was, of course, a sealed instrument), whereby he had agreed
to pay to another a certain sum of money, and on the day fixed for payment the
debtor, like an honest man, had paid the bond in full, but in the stress or hurry of
circumstances or perhaps out of ignorance, the debtor had failed to obtain from the
creditor a release under seal. A dishonest creditor could sue on this paid obligation in
the common law courts and obtain judgment. The common law answered the
swindled debtor who had paid with the words that a sealed instrument could be
discharged only by another sealed instrument. Thus the justice of the matter was
sacrificed to mere form. A plea of payment would be held to be insufficient and the
dishonest creditor would take judgment upon the bond although it had in fact been
paid. But the defrauded debtor had a refuge in the chancellor, who was considered to
have in his keeping the conscience of the king. He sat in a court of conscience. To
such a judge the enforced double payment was abhorrent, for he had read in the
Roman Digest that good faith does not suffer that the same thing should be twice
exacted. The chancellor was, with two exceptions during several centuries, a bishop
or an archbishop, a great prelate of the Church. He knew something of the elevated
spirit of the Roman law in its superiority to mere form and he had none of the rigid
notions of the common law judges.

The complaining debtor, swindled by the law of the law courts, would present his bill
in chancery, piously addressed to his “Dear Fader in God,” telling the circumstances,
either that he had been sued and judgment had been given against him or that he was
about to be sued upon a bond that he had paid. The chancellor would issue his writ of
subpoena to the creditor and enforce his attendance and require him to answer under
oath, as to the payment. The creditor would object that the holy and righteous
common law gave no remedy. The chancellor would answer that he sat in a court of
conscience and of God, and cared nothing for the arbitrary rule of the common law
which made a payment no payment. The creditor would object that the debtor should
not have been such a fool as to pay without a sealed release. The chancellor would
shortly answer as he did in one case, “God is the protector of fools,” and would force
an answer. If the creditor admitted the payment, the chancellor said: “Deliver up your
bond and we shall cancel it.” If the creditor had a common law judgment, the
chancellor issued a writ of injunction forbidding the creditor to proceed further under
the judgment.

If the creditor denied the payment, the evidence was taken. Under the Hebrew law,
long before imported into the Roman law as the canon law, the payment must be
proved by two witnesses. If it were so proved, the same injunctional decree of the
chancellor prevented the collection of the bond or forbade suit in the common law
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court. The common law judges foamed with indignation, but the chancellor said that
he did not interfere with them, that he worked upon the party, that his decree required
the creditor to do only what equity and good conscience demanded, and that if the
party tried to collect a paid bond by using the unrighteous process of the common law
court, he would lay this violator of honesty and good conscience by the heels. Thus,
what Shakespeare called “old Father Antic, the law,” said to the common law court
that it could go ahead and do its worst with its unrighteous law and then said to the
chancellor that he must remedy the attempted injustice by his righteous law. But is it
not plain that the law of England was that payment a second time could not be
enforced, and that the law unnecessarily took this expensive, awkward, devious,
splay-footed method of arriving at justice?

There was never any sound reason for the common law to de