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GENERAL PREFACE

THE LIBRARY OF UNIVERSAL CLASSICS AND
Rare ManvuscripTs, twenty volumes are
devoted to the various branches of Govern-
ment, Philosophy, Law, Ethics, English and
French Belles Lettres, Hebraic, Ottoman,
and Arabian Literature, and one to a col-
lection of 150 reproductions, bound in Eng-
lish vellum, of the autographs, papers and
letters of Rulers, Statesmen, Poets, Artists
and Celebrities ranging through three cen-
turies, crowned by an illuminated facsimile
of that historic Document, the Magna Carta.

The series in itself is an epitome of the
best in History, Philosophy and Literature.
The great writers of past ages are accessi-
ble to readers in general solely through
translations. It was, therefore, necessary that
translations of such rare Classics as are em-
bodied in this series should be of the best,
and should possess exactitude in text and
supreme faithfulness in rendering the au.
thor’s thought. Under the vigilant scholar-
ship of the Editoral Council this has been
accomplished with wunvarying excellence.
The classification, selection and editing of

the various volumes have been the sub-
(i)



ii THE UNIVERSAL CLASSICS

ject of much earnest thought and consultation on the
part of more than twenty of the best known scholars of
the day.

The Universities of Vale, Washington, Cornell, Chi-
cago, Pennsylvania, Columbia, London, Toronto and
Edinburgh are all represented among the contributors,
the writers of special introductions, or upon the consult-
ing staff, the latter including the Presidents of five of
the Universities mentioned. Among others who contrib-
ute special essays upon given subjects may be mentioned
the late Librarian of the British Museum, Dr. Richard
Garnett, who furnishes the essay introducing ‘‘Evelyn'’s
Diary.” Prom the Librarian of the National Library of
France, Léon Vallée, comes the fascinating introduction
to the celebrated ‘‘ Memoirs of the Duc de Saint-Simon.”
The scholarly minister to Switzerland (late First Assist-
ant Secretary of State), Dr. David J. Hill, lent his wide
reading to the brilliant and luminous essay that pre-
cedes the *‘ Rights of War and Peace.” The resources
of the Congressional Library at Washington, as well as of
foreign libraries, have all been drawn upon in the gigan-
tic task of compressing into the somewhat narrow limits
of twenty volumes all that was highest, best, most en-
during and wuseful in the various ramifications of litera-
ture at large.

The first section of the Library is devoted entirely to
the manuscript reproductions of the autographs of cele-
brated men in all ranks and phases of life, covering a
period of three centuries. They are, in fact, the Ameri-
can edition of the reproduction of rare and celebrated
autographs drawn from the British Museum that was
issued in England under the editorship of the Assistant
Keeper of the Manuscripts. They afford an opportunity
to the inquiring reader to study the characters of Rulers,
Statesmen, Writers, and Artists through the medium of
their chirography.

It has long been recognized that character is trace-
able through handwriting. So it is interesting to discern
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in the characters traced by Henry VIII the hardened, sen-
sual and selfish character of that autocrat and polygamist;
in the writing of Thomas Wolsey, those crafty traits com-
bined with perseverance and mock humility which
raised him wellnigh to supremacy in the realm and led
him finally to a downfall more complete than any we
read of in English history; and in that of Charles V, of
Spain, the hard-headed continence of character and su-
perb common sense which enabled him at the height of
glory to retire to a monastery while yet there was ‘‘day-
light in life,”” as he expressed it, ‘‘for the making of his
soul.” Apart from the historical interest of these Docu-
ments, this study of character as revealed in them will
prove fascinating to thinking minds.

The Magna Carta, greatest of all historical char-
ters wrung from the wvarious kings of England from
Henry I downward, was granted by King John at the
pressing instance of the Barons and Commons of England
toward the end of his ill-judged and unfortunate reign.
Of this Document, celebrated and historic as it is, but
little is known at large. Although Blackstone and other
prominent lawyers have written upon it, information
about it is hard to obtain. No reproduction of the orig-
inal Document has ever been offered to American col-
lectors. This facsimile is illuminated in colors with the
shields of many of the Peers who compelled King John
to accede to their demands for civil and religious liberty.
The original charter was signed at a place called Runny-
mede (the Council Meadow) a spot between Windsor and
Staines, on the 1s5th of June, 1215, about a year before
the death of John. It practically guaranteed to the Com-
mons of England all the civil and religious rights they
enjoy to-day. It dealt with testamentary law as well, se-
curing to widows all the legal rights which they to-day
possess. It dealt with the rights of accused persons; with
military service; with feudal tenure; with taxation, and
it limited the heretofore autocratic power of the King to
an extent unknown before in the history of the world
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If we except the Declaration of Independence, it is the
most interesting historical record of all time.

The Second Section of the Library (ten volumes) is
devoted to the presentation of Government, Philosophy,
Law and Ethics. This section embraces such names as
Grotius, Plato, Sir George Cornewall Lewis, Adam Smith,
Hamilton, Madison, Jay, Walter Bagehot, Spinoza, Schop-
enhauer, Machiavelli, as well as those builders of Ideal
Governments, More, Bacon, Campanella and Rousseau.

Of all benefactors in Literature of the human race,
Grotius may perhaps rank as first among his equals,
Centuries have borne witness to the justness of his pre-
mises and the wisdom of his conclusions. The princi-
ples of national law laid down by him are to-day accepted
as the axioms of the Science.  Among the nations, perhaps
the United States is most deeply interested in the right
administration of the principles affirmed by Grotius in
his gigantic work on the ¢‘Rights of War and Peace,”
and it was therefore most fitting, when the recent peace
conference at The Hague completed the great structure of
international comity, the foundations of which were laid by
Grotius in 1625, that a silver wreath was laid by the
representative of the United States upon the grave of
the man to whom the Conference owed its initial impulse,
although at a distance in time of nearly three centuries,

When the Publisher determined, under the advice of his
Editorial Council, to publish Grotius, he found that only
two volumes of the first edition were available in the
Library of Congress. At much expense and trouble, he
instituted a search in Europe and finally obtained the
missing volume, which he presented to the Congressional
Library, where it now is.

Sir George Cornewall Lewis’s ¢ Government of Depend-
encies” is characterized by the accuracy of its information
It is a reliable text book for the guidance of any nation
in the treatment of its dependencies and colonies. It is
a Classic that will survive as long as colonization re-
mains to be done, and it is remarkable that although it
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was published for the first time sixty years ago, the illus-
trations afforded by the last two generations support the
justice of its principles and the exactness of its deduc-
tions.

Adam Smith’s ““ Essay on Colonies”” presents an intro-
ductory view of the principles governing colonial policy.
It is a fitting work to go hand in hand with the greater
one of Sir George Cornewall Lewis. It is of practical
use to American Statesmen, since the United States
seems at present to be entering upon a world-wide colo-
nial policy. Its practical wisdom, which has made it a
Classic for all times, finds a special applicability in the con-
ditions of today, for Adam Smith was a theorist in the
best sense of the word, that is to say, he was a man
whose breadth of view, instead of unfitting him for prac-
tical details, enabled him to deduce from the lessons of
history and experience the right solutions for the prob-
lems of Colonial policy.

Plato’s ‘‘Republic” and ‘‘Statesman” must be regarded
to-day not merely as historical records of a by-gone
philosophy, but as living, teaching dissertations upon
theories which cannot fail to awaken in studious minds
the highest ideals of life and government. Modern
problems stated in the light of Plato’s philosophy, as it
is expressed in these books, will find readier solutions
when examined in the light of its principles, No student
of sociclogy, of politics, national and municipal, or of
government in all its many-sided aspects, can afford to
be without a knowledge of these immortal discourses.

Goldwin Smith has declared that of all expositions of
constitutional Government, ‘‘ The Federalist” ranks the
highest. When Hamilton, Madison, and Jay first conceived
the idea of printing in the common tongue their ideas upon
the principles of free government, they unwittingly laid the
foundations of the best commentary on the principles
of popular government ever written, Political science
owes to them the most important contribution to its lit-
erature made since its birth. The Essays are equally ad-
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mirable for sagacity, simplicity, and patriotism, and while
The Federalist will never be read for pleasure, it con-
tains a mine of wisdom for the student and the constitu-
tional lawyer, and as a text book of political science is
without a parallel.

When Bagehot issued his work on the English Con-
stitution, it was hailed by the critics as the most won-
derful and philosophical dissertation on the subject in
any language or from any pen. John Stuart Mill used
to say that of all great subjects much remained to be
written, and that especially was this true of the English
Constitution. Bagehot's work, although affording the
conclusion that monarchy in England - exists as a logical
necessity, is so unbiased in its premises, so logical and
clear in its deductions, that this manifest fairness, al-
though leading one to conclusions distasteful to a repub-
lican mind, must endear him to his readers. Dealing
with a subject somewhat dry in its details, he invests
inanimate objects with so much light that they become
realities. In the highest sense he combines popularity
and scholarship. ‘

Spinoza's philosophy may be traced both to the in-
fluence of Bacon, his predecessor, and to Descartes, his
contemporary. Its combination of positivism with the
enthusiasm of piety characterizes his philosophy as unique
in itself, for while treating man from a purely mechan-
ical standpoint, it asserts that the mechanism itself is en-
tirely divine. Spinoza was a voluntary martyr in the
cause of Free Thought. He was at the same time both
Pantheist and Monist, yet sincere in his devotion to na-
ture and the God of nature. His religion naturally made
him a Monist, while his philosophy led him to express
the Pantheism that the lover of God in Nature cannot
avoid. While he renounced his Judaism and entered the
ranks of the Christian philosophers, he never received
baptism. He may be ranked among the greatest of the
German mystics, whose work had such profound influence
upon the dogmatic Christianity of a later day. The epi-
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thet conferred on him, namely, ¢ God-intoxicated,”
summarizes his whole attitude and the character of his
philosophy better than any lengthy dissertation.

When Schopenhauer began to write, he declared him-
self a true disciple of Kant, but he modifies and adapts
Kant’s ‘“Critique of Pure Reason” to such an extent
that he reaches the attitude of opposition. This atti-
tude he manifests throughout all his writings. He
is truly an Apostle of Protest, but in spite of his
positivist contradictions and his materialistic pantheism,
he opens up a mine of suggestions to the literary and
philosophical student. In spite of the apparent tragedy
due to the conflict within him, we cannot help gather-
ing from Schopenhauer an immensity of what is true,
what is good and what is excellent. One thing espe-
cially noticeable about his writings is that while
German philosophers are often ponderous and in fact
nebulous, Schopenhauer is always clear, original, and
readable.

To Machiavelli belongs by acclaim the honor of hav-
ing written the ideal biography of a State. His clear,
straightforward, concise statement of conditions and char-
acters as he saw then is a model for all writers of rec-
ord. He was the first great Italian historian, and no
man has ever been more ardent in his patriotism or a
more earnest supporter of government for and by the peo-
ple. The greatest tribute to his inflexible honesty of
character is the fact that while no man had greater op-
portunities to enrich himself at the cost of the State, he
died leaving his family in the greatest poverty. His
varied political experience, and his assiduous study of
classic writers, gave him the ability as well as the desire
to write the history of his native State. Time has pro-
nounced this History to be a classic worthy of preserva-
tion, and the perspective of time has also enabled us to
form a juster and greater estimate of its author.

The Ideal Republics and Empires that have been
constructed from time to time by political dreamers have
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all the attractiveness of works like Pilgrim’s Progress
or Gulliver's Travels, combined with a philosophy and
political insight that give them a double claim to be
considered Classics. Modern progress may be more deeply
indebted than we can estimate to the fantasies and
airy castles of men like Rousseau, More, and Campanella.
The four Ideal Republics or Governments described in
this volume are perhaps the most famous of all, since
they rank not only as great creations of the imagination
but as literature of the highest class; and their writers
have a further claim upon posterity from the fact that
they helped to make history.

The Third and concluding Section of the Library deals
with that tremendous range of world-wide literature
which we call, for want of a better name, Belles Lettres.
Goethe contributes his brilliant and sagacious observa-
tions on men and things as he communicated them to
Eckerman. Landor, of whom Swinburne has said that
Milton alone stands higher, both in prose and verse, fur-
nishes us with his Classical Conversations. Montesquieu
and Goldsmith are drawn on for their Persian and Chi-
nese Letters. Lord Chesterfield gives us the irony and
hard-headed criticism combined with worldly common
sense contained in the Letters to His Son, and the vari-
ous names best known in French and English Belles
Lettres yield what is greatest in them. Ottoman Literature,
comprising Arabian, Persian, and Hebraic Poems, affords
the reader an insight into the romantic and dramatic
character of the Oriental. The Dabistan, possibly the
most extraordinary book ever written in the East, finds
itself at home in this section, while the Literature of the
Hebrews is ideally represented in that most wonderful of
all monuments of human wisdom, and perhaps folly, the
“Talmud,” together with the basis of modern metaphysics,
the ‘‘Kabbala.”

The Sufistic Quatraing of Omar Khayyam are here
for the first time presented complete in a collection of
this order. The various editions of Fitzgerald are re-
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printed, collated, and to them is added the valuable
Heron-Allen analysis of Fitzgerald’s sources of inspira-
tion. The very rare Whinfield version is found here
complete; and for the first time in English appears M.
Nicolas’ French transcription of the Teheran Manuscript.
It is safe to say that any lover of Omar wishing to add
to his collection the versions here quoted would be com-
pelled to disburse more than one hundred times the
amount this book will cost him.

While the Library of Universal Classics does not claim
to be the final condensation of the treasure houses of
human philosophy and lore, whether practical or ideal,
it does most emphatically assert its right to be called
the most useful, most attractive, and most representative
selection, within the limits assigned to it, of those world-
masterpieces of literature which men, for lack of a more

luminous name, call Classics.

M
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INTRODUCTION

Tuae Work anp INrLUENCE oF Huco GroTivus.

HE claims of the great work of Grotius, “Dz Jure
Belli ac Pacis,” to be included in a list of Universal
Classics, do not rest upon the felicity of style

usually expected in a classic composition. His work is
marked by frequent rhetorical deformities, tedious and
involved forms of reasoning, and perplexing obscurities
of phraseology which prevent its acceptance as an exam-
ple of elegant writing, Notwithstanding these external
defects, it is, nevertheless, one of the few notable works
of genius which, among the labors of centuries, stand
forth as illustrations of human progress and constitute
the precious heritage of the human race.

If it is not literature in the technical sense, the mas-
terpiece of Grotius is something higher and nobler,—a
triumph of intelligence over irrational impulses and bar-
barous propensities. Its publication marks an era in the
history of nations, for out of the chaos of lawless and
unreasoning strife it created a system of illuminating
principles to light the way of sovereigns and peoples in
the paths of peace and general concord.

I. Tur ReieN orF WaR.

The idea of peaceful equity among nations, now ac-
cepted as a human ideal, though still far from realiza-
tion, was for ages a difficult, if not an impossible,
conception. All experience spoke against it, for war
was the most familiar phenomenon of history.

Among the Greek city-states, a few temporary leagues
and federations were attempted, but so feeble were the
bonds of peace, so explosive were the passions which led
to war, that even among the highly civilized Hellenic
peoples, community of race, language, and religion was
powerless to create a Greek nation. It was reserved for
] 1 (1)

'



2 THE RIGHTS OF WAR AND PEACE

the military genius of Alexander the Great, at last, by
irresistible conquest, to bring the Greek Empire into
being, to be destroyed in turn by superior force.

The Roman Empire almost achieved the complete
political unity of Europe, and bound parts of three
continents under one rule, but the corruption of the
military power which held it together led to its inevita-
ble dismemberment.

After the conflicts of the barbaric kingdoms which
followed the dissolution of the Western Empire were
ended by the predominance of the Frankish monarchy,
the world believed that the FPax Romana was to be re-
stored in Europe by the hand of Charles the Great; but
the disruptive forces were destined to prevail once more,
and the Holy Roman Empire never succeeded in reviv-
ing the power of ancient Rome. And thus the dream
of a universal monarchy, of a central authority able to
preside over kings and princes, adjusting their difficul-
ties, and preserving the peace between them, was at
last proved futile.

In each of the great national monarchies that had al-
ready risen or were still rising on the ruins of imperial
dominion, particularly in France, England, Holland, and
the States of Germany, a continuous internal conflict
over questions of religion complicated the bitterness and
destructiveness of foreign wars until Europe was reor-
ganized by the Peace of Westphalia, in 1648.

It was in the midst of these wars that Grotius was
born. He saw his own country rising from a baptism of
blood and all Europe rent and torn by the awful strug-
gle of the Thirty Years’ War, in the midst of which his
great work was written and to whose conclusion it served
as a guide and inspiration. The Empire, dismembered,
had been reduced to almost complete impotence, the
Church had been disrupted, and no international author-
ity was anywhere visible. Amid the general wreck of
institutions Grotius sought for light and guidance in great
principles. Looking about him at the general havoc which
war had made, the nations hostile, the faith of ages shat-
tered, the passions of men destroying the commonwealths
which nourished them, he saw that Europe possessed but
one common bond, one vestige of its former unity,— /e
hkuman mind. To this he made appeal and upon its
deepest convictions he sought to plant the Law of
Nations,
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II. Tue PREDECESSORS OF GROTIUS.

It is historically accurate to say, that, until formulated
by Grotius, Europe possessed no system of international
law. Others had preceded him in touching upon certain
aspects of the rights and duties of nations, but none had
produced a system comparable to his.

The earliest attempt to formulate recognized interna-
tional customs was the formation of the early maritime
codes, rendered necessary by the expansion of medizval
commerce from the end of the eleventh to the end of the
sixteenth century, such as the “Jugemens d'Oléron,”
adopted by the merchants of France, England, and Spain,
and reissued under other names for the merchants of
The Netherlands and the Baltic. <« The Consolato del
Mare,” a more elaborate compilation, was made, appa-
rently at Barcelona, about the middle of the fourteenth
century, and accepted generally by the traders of the
chief maritime powers. It was in the cradle of com-
merce, therefore, that international law awoke to con-
sciousness.

As the Church was often intrusted with the task of
pacification, it is but natural to look among her repre-
sentatives for the earliest writers on the laws of inter-
national relations. It is, in fact, among the theological
moralists that we find the first students of this subject.
As early as 1564, a Spanish theologian, Vasquez, con-
ceived of a group of free states with reciprocal rights
regulated by jus naturale et gentium, without regard to
a world-power, either imperial or ecclesiastical. In 1612,
Saurez pointed.out that a kind of customary law had arisen
from the usages of nations, and distinctly described a so-
ciety of interdependent states bound by fundamental
principles of justice.

At the close of the fifteenth and the beginning of the
sixteenth centuries, a series of circumstances arose ne-
cessitating the extension of jurisprudence beyond its an-
cient boundaries, and thus tending to produce a group
of international jurists. Among the juristic writers of
this time are Balthazar Ayala, a Spanish jurisconsult,
who died in 1584, having written in a historico-judicial
spirit on the subject of war in his “De Jure et Officits
Bell;”; Conrad Brunus, a German jurist, who wrote of
the rights and duties of ambassadors in his “De Lega-
tionibus,” published in 1548; and pre-eminent above all,
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Albericus Gentilis, an Italian professor of jurisprudence
and lecturer at Oxford, a writer of force and originality,
who published his “De Legationibus® in 1583 and his
“De Jure Belli® in 1589.

III. TeeE Lire aND PERsoNALITY OF GROTIUS.

HUGO GROTIUS, to use the Latin form of his name
by which he is best known, or Hugo de Groot as he is
called in Holland, descended from a race of scholars and
magistrates, was born at Delft, on April 1oth, 1583. His
family history has been related with much detail by De
Burigny. in his “ Vie de Grotius,” published in French at
Amsterdam in 1754; and by Vorsterman van Oyen, in his
“Hugo de Groot en Zijn Gesclacht,” a complete genealogy in
Dutch, published at Amsterdam in 1883, which gives the
descendants of Grotius down to the present generation.
His origin is traced from a French gentleman, Jean Cor-
nets, who took up his residence in The Netherlands in r402.
His descendant, Cornelius Cornets, married the daughter
of a burgomaster of Delft on condition that the future
children of this marriage should bear the name of their
mother’s family, in order to perpetuate the distinction
which it had achieved. The maternal name imposed by
Cornelius Cornets’s Dutch father-in-law, Dirk van Kraay-
enburg de Groot, was de Groot, meaning the Great, and
is said to have been bestowed for signal services rendered
to his country by the first who had borne it four hundred
years before. From this marriage sprung a Hugo de
Groot, distinguished for his learning in Greek, Latin, and
Hebrew and five times burgomaster of his native city.
His eldest son, Cornelius, was a noted linguist and mathe-
matician who studied law in France and received high
office in his own country, afterward becoming a pro-
fessor of law and many times rector of the University of
Leyden. Another son, John de Groot, the father of
Hugo Grotius, studied there under the famous Lipsius,
who speaks of him with the highest commendation.
Four times burgomaster of Delft, John de Groot became
curator of the University of Leyden, a position which
he filled with great dignity and honor.

In his earliest years the young Hugo gave evidence of
marked and varied ability. At eight he wrote Latin
verses which betrayed poetic talent; at twelve he entered
the University where he became a pupil of that prince

’



INTRODUCTION i 5

of scholars, Joseph Scaliger, who directed his studies;
and at fifteen he defended “with the greatest applause”
Latin theses in philosophy and jurisprudence. His fame
as a prodigy of diversified learning spread far and wide,
and great scholars declared they had never seen his equal.

Grotius had won celebrity even in foreign lands when,
in 1600, at the age of seventeen, he was admitted to the
bar. The youthful prodigy had already accompanied the
Grand Pensionary, John of Oldenbarneveld on a special
embassy to France, where he was presented to Henry
IV., who bestowed upon him his portrait together with a
gold chain, and graciously called him “The Miracle of
Holland.” At Orleans he was made a Doctor of Laws.

Married in 1609 to Marie van Reigersberg, whose
devotion was worthy of his deep affection, and loaded
with public honors, having been named the official his-
torian of the United Provinces and the advocate-general
of two provinces, Holland and Zeeland, Grotius set his
hand to a work entitled “Mare Librum,” in which he
defended the freedom of the sea and the maritime rights
of his country against the arrogant pretensions of the
Portuguese in suppressing the commerce of other nations
in Eastern waters,—a treatise destined to become still
more celebrated in the history of internatiomal law by
Selden’s reply, “Mare Claususm,” written in 1635. Next,
turning his attention to the history of The Netherlands,
he devoted himself for a time to his “Annals of the War
of Independence.”

In 1613, Grotius added to his laurels as poet, jurist,
and historian by entering the field of politics, and he was
appointed Pensionary of Rotterdam upon the condition
that he should continue in office during his own pleasure.
It was during a visit to England upon a diplomatic mis-
sion in this same year that he met the great scholar
Isaac Casaubon, who said in a letter to Daniel Heinsius:
“I cannot say how happy I esteem myself in having seen
so much of one so truly great as Grotius. A wonderful
man! This I knew him to be before I had seen him; but
the rare excellence of that divine genius no omne can
sufficiently feel who does not see his face and hear him
speak. Probity is stamped on all his features.”

Closely related by personal friendship as well as by
his official duties to the Grand Pensionary, John of Olden-
barneveld, Grotius was destined to share with that unfortu-
nate patriot the proscription and punishment which
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Maurice of Orange visited upon the two confederates in
the defense of religious tolerance. Risking all as the
apostles of peace, they were soon condemned to be its
martyrs. Oldenbarneveld, having incurred the bitter
hatred of the Stadtholder, was condemned to death by
decapitation on May 12th, 1619. Grotius, less offensive
to Maurice on account of his youth and his gracious per-
sonality, was sentenced six days later to perpetual
imprisonment. On the 6th of June, 16:9, he was incar-
cerated in the fortress of Loevestein.

Rigorously treated at first, his docility and resignation
soon won the respect and affection of his keepers. Writ-
ing materials and books were in time accorded him, and
finally, on condition that she would continue to share his
captivity, he was granted the presence of his wife. The
studious prisoner and his devoted companion completely
disarmed all suspicion of an intention to escape, and the
ponderous chest in which books came and went con-
tinued to bring periodic consolation to the mind of the
busy scholar. A treatise on the truth of the Christian
religion, a catechism for the use of his children, a digest
of Dutch law, and other compositions served to occupy
and alleviate the weary months of confinement, until one
day when the time seemed opportune Madame Grotius
secretly inclosed her husband in the great chest and it
was borne away by two soldiers. Descending the stone
steps of the prison the bearers remarked that the trunk
was heavy enough to contain an Arminian, but Madame
Grotius's jest on the heaviness of Arminian books smoothed
over the suspicion, if one was really entertained, and the
great jurist was sent in the chest safe to Gorcum,
attended by a faithful domestic, where in the house of a
friend the prisoner emerged without injury and in the
guise of a stone mason hastened to Antwerp. From
Antwerp he took refuge in France, where he arrived in
April, 1621, and was joined by his faithful wife at Paris
in the following October,

The bitterness of exile was now to be added to the
miseries of imprisonment, for Grotius was not only ex-
cluded from The Netherlands, but in extreme poverty.
His letters reveal his anguish of spirit at this period,
but a generous Frenchman, Henri de Mé&me, placed his
country house at Balagni at his disposition, and there,
supported by a small pension, which Louis XIII had
graciously accorded him, though irregularly and tardily
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paid, Grotius commenced his great work, “De Jure Belli
ac Pacis,” in the summer of 1623.

Much speculation has been indulged in regarding the
causes which led to the composition of this masterpiece,
but a recent discovery has rendered all this superfluous,
as well as the ascription of special merit to the Coun-
selor Peyresc for suggesting the idea of the work. It
is, indeed, to the pacific genius of Grotius more than to
all other causes that the world owes the origin of his
great work; for it sprang from his dominant thought,
ever brooding on the horrors of war and the ways of
peace, during more than twenty years, and never wholly
satisfied till its full expression was completed.

In the winter of 1604, there had sprung out of his
legal practice the idea of a treatise entitled “De Jure
Praedae,” fully written out, but never printed by its
author. The manuscript remained unknown by all his
biographers until it was brought to light and printed
under the auspices of Professor Fruin at The Hague in
1868. This interesting document proves that not only
the general conception but the entire plan and even the
artangement of the “De Jure Belli ac Pacis™ were in the
mind of Grotius when he was only twenty-one years of
age. The difference between the earlier work and the
later is chiefly one of detail and amplification, the differ-
ence which twenty years of reading, experience, medita-
tion and maturity of faculty would inevitably create.

The curious may find in his letters the almost daily
chronicle of his progress with his book to the time of
its publication after excessive labors lasting more than
a year. In March, 1625, the printing of the first edi-
tion, which had occupied four months, was completed
and copies were sent to the fair at Frankfort. His
honorarium as author consisted of two hundred copies,
many of which he presented to his friends. From the
sale of the remainder at a crown each, he was not able
to reimburse his outlay. In the following August he
wrote to his father and brother that if he had their ap-
probation and that of a few friends, he would have no
cause for complaint but would be satisfied. Louis XIII,
to whom the work was dedicated, accepted the homage
of the author and a handsomely bound copy, but failed
to exercise the grace customary with monarchs by ac-
cording a gratification. At Rome, the treatise was pro-
scribed in the index in 1627. Almost penniless and
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suffering from his protracted toil, Grotius seemed destined
to neglect and oblivion, yet from his exile he wrote to
his brother: - “It is not necessary to ask anything for
me. If my country can do without me, I can do with-
out her. The world is large enough. . , .»

Invited to enter the service of France by Richelieu,
Grotius would not accept the conditions which the Car-
dinal wished to impose,—such at least is the inevitable
inference from his letters. His pension was not paid
and his circumstances became so serious that one of his
children had but a single coat. At length, pushed to the
utmost extremity of want and instigated by his energetic
wife, Grotius resolved to return to Holland, Driven from
Rotterdam to Amsterdam, where he hoped to settle down
as a lawyer, the States General twice ordered his arrest
and named a price for his delivery to the authorities.
The new Stadtholder, Frederick Henry, who, before suc-
ceeding his brother Maurice, had written kindly to Grotius
after his escape from imprisonment, now approved his
proscription. Abandoned by his prince as well as by his
countrymen, Grotius once more turned his face toward
exile and set out for Hamburg.

IV. Tue Work oF GROTIUS.

It may be of interest at this point in the career of
Grotius to describe briefly the character of the great work
which was soon to win for him a new celebrity, and ma-
terially change his prospects in life.

The inspiration of his “De Jure Belli ac Pacis” was the
love of peace, yet he was far from being one of those
visionaries who totally condemn the use of armed force
and proscribe all war as wrong and unnecessary. On the
contrary, he seeks to discover when, how, and by whom
war may be justly conducted.

His plan of treatment is as follows:—

In the First Book, he considers whether any war is
just, which leads to the distinction between public and
private war, and this in turn to a discussion of the nature
and embodiment of sovereignty.

In the Second Book, the causes from which wars arise,
the nature of property and personal rights which furnish
their occasions, the obligations that pertain to ownership,
the rule of royal succession, the rights secured by com-
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pacts, the force and interpretation of treaties, and kin.
dred subjects are examined.

In the Third Book, the question is asked, * What is
lawful war?” which prepares for the consideration of
military conventions and the methods by which peace is
to be secured.

From the authority of the Empire and the Church, no
longer effectual as an international agency, Grotius appeals
te Humanity as furnishing the true law of nations. Be-
ginning with the idea that there is a kinship among men
established by nature, he sees in this bond a community
of rights. The society of nations, including as it does
the whole human race, needs the recognition of rights
as much as mere local communities. As nations are but
larger aggregations of individuals, each with its own cor.
porate coherence, the accidents of geographic boundary
do not obliterate that human demand for justice which
springs from the nature of man as a moral being. There
is, therefore, as a fundamental bond of human societies,
a Natural Law, which, when properly apprehended, is
perceived to be the expression and dictate of right rea-
son. It is thus upon the nature of man as a rational
intelligence that Grotius founds his system of universal
law.

As this law of human nature is universally binding
wherever men exist, it cannot be set aside by the mere
circumstances of time and place, whence it results that
there is a law of war as well as a law of peace. As this
law applies to the commencement of armed conflicts, war
is never to be undertaken except to assert rights, and
when undertaken is never to be carried on except within
the limits of rights, It is true that in the conflict of
arms laws must be silent, but only civir laws, which
govern in times of peace. Those laws which are PERPET-
vaL, which spring from the nature of man as man, and
not from his particular civil relations, continue even dur-
ing strife and constitute the laws of war. To deny these,
or to disobey them, implies a repudiation of human na-
ture itself and of the divine authority which has invested
it with rights and obligations. To disavow the impera-
tive character of these perpetual laws, is to revert to
barbarism.

It is necessary, however to distinguish between Nat-
ural Law, that principle of justice which springs from
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man’s rational nature, and Conventional Law, which
results from his agreements and compacts. Natural Law
remains ever the same, but institutions change. While
the study of abstract justice, apart from all that has its
origin in the will or consent of men, would enable us
to create a complete system of jurisprudence, there is
another source which must not be neglected, since men
have established the sanctity of certain rules of conduct
by solemn convention.

The Law of Nations does not consist, therefore, of a
mere body of deductions derived from general principles
of justice, for there is also a body of doctrine based upon
conseNT; and it is this system of voluntarily recognized
obligations which distinguishes international jurisprudence
from mere ethical speculation or moral theory. There
are cusTtoMs of nations as well as a universally accepted
law of nature, and it is in this growth of practically
recognized rules of procedure that we trace the evolu-
tion of law international —jus énter gentes—as a body of
positive jurisprudence.

It is evident that the mind of Grotius is continually
struggling to establish a science upon this positive basis,
and it is this which gives a distinctive character to his
effort. The great writers of all ages are cited with a
superfluous lavishness, not so much to support his claims
by an aggregation of individual opinions—still less to
display his erudition, as his critics have sometimes com-
plained-—as to give a historic catholicity to his doc-
trine by showing that the laws he is endeavoring to
formulate have, in fact, been accepted in all times and
by all men. For this purpose also, he makes abun-
dant use of the great authorities on Roman Law,
whose doctrines and formulas were certain to carry con-
viction to the minds of those whom he desired to con-
vince.

It is needless, perhaps, to point out that the work of
Grotius is not and could not be a work of permanent
authority as a digest of international law. His own wise
appreciation of the positive and historical element—the
authority derived from custom— should exempt him
from the pretense of absolute finality. It is the Book of
Genesis only that he has given us, but it is his inde-
feasible distinction to have recorded the creation of order
out of chaos in the great sphere of international rela-
tionship, justly entitling him to the honor accorded to
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him by the spontaneous consent of future times as the
Father of International Jurisprudence.

. It is not difficult after more than three centuries of
thought and experience to point out the defects in his
doctrine. If he justifies slavery, it is not without inge-
nuity; for, he argues, if a man may sell his labor, why
not his liberty ? and if the conqueror may impose his
will upon the property of the vanquished, why not also
upon his person? If he identifies sovereigniy with
supreme power without any adequate conception of its
ethical basis, he is at least as advanced in his thinking
as the conceptions of his time, which had not yet grasped
the idea of the state as a moral organism. If he has no
adequate notion of neutrality, believing it to be the duty
of a nation to enlist its energies for what it deems the
right side, rather than to disavow all responsibility for
actions foreign to its own interests, he is at least sup-
ported in this by the opinion of the multitude even at
the present time; and even among jurists the modern
conception of mneutrality is hardly a century old. If the
new schools of jurisprudence make light of Natural Law
as a foundation of public and private rights, it is not
certain that Grotius may not yet be vindicated as repre-
senting a doctrine at least as clear as any other which
has been substituted for it. But, finally, to all these
criticisms it may be answered, that no great thinker can
be justly estimated except in relation to his predecessors
and contemporaries. Measured by these, Grotius stands
alone among the jurists of his century for originality of
thought and power of exposition.

V. THE INFLUENCE OoF GroTius’'s WORK.

It was during his sojourn in Hamburg in 1633, eight
years after the publication of his “De Jure,” and while he
was still suffering from painful pecuniary embarrassment,
that Europe suddenly awoke to a sense of his impor-
tance; and, almost at one time, Poland, Denmark, Spain,
England, and Sweden all extended friendly invitations
urging him to enter into their public service. His fame
as a jurist had become international and, rudely repelled
by his native Holland, he became the center of Euro-
pean interest. Gustavus Adolphus had placed the work
of Grotius along side his Bible under his soldier’s pillow,
as he prosecuted his campaigns in the Thirty Years’ War,
The first edition of that work, written in Latin, the
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cosmopolitan language of learned Europe, had been
quickly exhausted and widely scattered. Another had
soon been called for at Paris, but the death of Buon, the
publisher, created obstacles to its appearance. A second
edition had appeared at Frankfort in 1626, another at
Amsterdam in 1631, and still another with notes by the
author in 1632. The book had aroused the thought of
kings as well as of scholars, and in the circles of high
influence everywhere in Europe the name of Grotius had
become well known. His book had excited the most
opposite sentiments and awakened the most contradictory
judgments, but among lawyers and statesmen its recep-
tion was from the first generally marked by admiration.
In spite of exile, poverty, and misfortune, Grotius had
become a European celebrity and was about to enter into
the reward of his labors. He had created a code for
war and a programme of peace, and henceforth no
statesman could afford to neglect him.

Gustavus Adolphus, the king of Sweden, before his
death on the battlefield of Liitzen, had commended Gro-
tius to his great Chancellor, Oxenstiern. By the death
of Gustavus the Chancellor had, in 1633, recently come
into the regency of the kingdom at a critical moment
when a retreat from the bitter contest with the Empire
seemed to be foredoomed unless prevented by the sup-
port and friendship of France. Recalling the commen-
dation of the late king, Oxenstiern sought and found
in Grotius an ambassador of Sweden to negotiate a new
Franco-Swedish alliance. Accepting this appointment in
1634, Grotius arrived at Paris on his diplomatic mission
on March 2d, 1633.

Richelieu, having failed to draw the great jurist into
the orbit of his influence as a satellite, resented his ap-
pearance in a character so influential and honorable as
that of ambassador of Sweden, and Grotius made little
progress in his negotiation. Preoccupied with literature,
he took more interest in the composition of a sacred
tragedy on “The Flight into Egypt” than in reminding
France of the existing treaty of Heilbronn or consolidat-
ing the new Franco-Swedish alliance. Where Grotius the
theorist failed, Oxenstiern, the practical statesman, by a
few dexterous strokes of diplomacy during a brief visit
to Paris, easily succeeded; and the ambassador’s mission
was simplified to the role of a mere observer and re-
porter of occurrences.
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By taste, nature, and training, Grotius was a jurist and
not a diplomatist, and he soon realized that the two vo-
cations, if not diametrically opposed, are at least sepa-
rated from each other by a vast interval. His diplomatic
correspondence betrays the keen observer and the con-
scientious moralist rather than the accomplished negoti-
ator, Among the observations recorded in his dispatches,
one may be quoted as an example of his penetration
and his humor. Speaking of the Dauphin, the future
Louis XIV, he says: “His frightful and precocious avid-
ity is a bad omen for neighboring peoples; for he is at
present on his ninth nurse, whom he is rending and
murdering as he has the others!”

It is painful to behold the great father of international
jurisprudence descending in his dispatches to petty de-
tails of precedence and alienating from himself the sym-
pathies of his colleagues by ridiculous ceremonial
pretensions. He would no longer visit Mazarin, because
the Cardinal insisted on calling him Eminence instead of
ExceLLence; Grotius considering this distinction of terms
a slight upon his rank as ambassador. So persistent
was he in these follies and so rancorous were the feuds
that the apostle of peace elicited that, in December, 1636,
less than two years after his arrival at Paris, he advised
Sweden to send to France a simple Chargd &'Affaires,
instead of an ambassador, in order to restore diplomatic
relations.

His quarrels concerning precedence, which rendered
him an object of ridicule at the French Court, were not
the only griefs of the ambassador of Sweden. In-
adequately recompensed, he was obliged to wait two
years for his salary and finally, being reduced to a
condition in which he could no longer maintain exist-
ence otherwise, he was compelled to demand of the royal
treasury of France a part of tne subsidies promised to
the army of his adopted country. Weary of his impor-
tunities, the French government repeatedly requested his
recall. Disgusted with his mission, Grotius at last aban-
doned the duties of his office to the intriguing adven-
turer, Cerisante, who was sent to aid him, and buried him-
self in his books until his return to Sweden at his own
Tequest in 1645.

Queen Christina of Sweden, a patroness of scholars,
desirous of aiding Grotius and of retaining him in the
service of her kingdom, made many offers and promises,
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but their execution being deferred, he became impatient
of his lot, refused a position as counselor of state, and
resolved to leave the country. His plan to abandon
Stockholm secretly was prevented by a messenger of the
queen who followed him to the port where he intended
to embark and induced him to return for a farewell
audience. With a handsome present of money and silver
plate he took passage on a vessel placed at his disposition
to convey him to Lilbeck. Off the coast near Dantzic a
violent tempest arose. On the 17th of August, 1645, the
vessel was driven ashore and Grotius, overcome by his
trying experiences, was taken ill at Rostock, where a few
days later he passed away.

The later years of his life had been chiefly devoted to
plans for the establishment of peace in the religious
world, whose dissensions gave him great distress of
mind.

The country of his birth, which had so long denied
him citizenship, received him at last to the silent hospi-
tality of the tomb. His body was taken to Delft, his
native town, where his name is now held in grateful
reverence.

At the time when Grotius left Stockholm, the last of
the plenipotentiaries had arrived at Miinster and Osna-
briick to attend the great European congress convoked
to terminate the hostilities of the Thirty Years’ War, It
is a tradition, but incapable of satisfactory proof, that it
was with the purpose of being present at the councils of
this congress that the author of “De Jure Belli ac Pacis®
left Sweden for Germany. However this may be, it is
certain that the mediation of the king of Denmark at
Osnabriick and of the papal legate at Miinster, though
unsuccessful, was in accordance with the idea of Grotius
expressed in the words: “It would be useful, and indeed
it is almost necessary, that certain congresses of Christian
powers should be held, in which controversies that have
arisen among some of them may be decided by others
who are not interested.” The immediate establishment
of an international tribunal, evidently contemplated in
this suggestion, was not in harmony with the temper of
those times; but it cannot be doubted that the Peace of
Westphalia, whose treaties were to form a code of public
law for Europe, was to a great degree an embodiment
of the principles which Grotius was the first to enun-
ciate.
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His “De Jure Belli ac Pacis® had already become a
classic even before the author's death, and special pro-
fessorships were soon founded in the universities to ex-
pound its principles. It would be tedious to name the
numerous editions, translations, and commentaries which
have given it an exceptional place in the literature of
Europe. This task has been in part performed, however,
by Dr. Rogge in his “Bibliotheca Grotiana,” published at
The Hague in 1883, and intended to be a full bibliography
of Grotius's works. The whole number of titles included
is 462, but they do not comprise the writings of the
generations of jurists who have been inspired by the
great master or of the critics and biographers who have
discussed his life and work.

Tardily, but with full contrition for the bitter wrong
done to one of her greatest and noblest sons, the memory
of Grotius has received from his native land abundant
recognition and commemoration. The appropriate tomb
that marks his resting place in the Nieuwe XKerk at
Delft, symbolical of his learning, genius, and renown,
was erected in 1781, On the 14th of September, 1886, a
noble statue of the great jurist was unveiled in the
public square of his native town in front of the church
which contains his tomb. Thus, more than a century
after his death, and again still another century later,
Holland has paid her tribute of respect to her illustrious
citizen.

The later years have also brought new honors to Gro-
tius's feet. At the recent Peace Conference at The
Hague was completed the great structure of international
comity whose corner stone was laid by him in 1625, It
was most fitting that an international congress called in
the interest of peace should blend with the negotiation
of conventions for the pacific settlement of disputes be-
tween nations by a permanent tribunal, and for the
amelioration of the laws of war, a celebration of the
distinguished writer whose great thought had at last
borne such precious fruits. In pursuance of instructions
received from the Secretary of State, the United States
Commission invited their colleagues in the congress, the
heads of the Dutch universities, and the high civic au-
thorities to join with them in observing the 4th of
July by celebrating the memory of the great jurist.
With appropriate exercises in the apse of the old church,
near the monument of Grotius and mausoleum of William
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the Silent, the representatives of twenty-six nations
gathered to do him honor. A beautiful commemorative
wreath of silver was laid upon Grotius's tomb bearing

the inscription:

TO
THE MEMORY OF HUGO GROTIUS
IN
REVERENCE AND GRATITUDE
FROM THE UNITED STATES OoF AMERICA
ON THE
QccASION OF THE INTERNATIONAL Prace CONFERENCE
AT
THE HAGUE JuLy 4TH, 1890.

An eloquent oration by the Honorable Andrew D.
White, Ambassador of the United States to Germany,
and the head of the Commission, followed by other ap-
propriate addresses, recalled the debt of mankind to the
author of “De Jure Belli ac Pacis”; and thus the plenipo-
tentiaries of the nineteenth century did homage to the ex-
ile of the sixteenth who had taught the world that even in
the shock and storm of battle humanity cannot escape the
dominion of its own essential laws, and that even inde-
pendent states are answerable before the bar of human
nature for obedience to principles imposed by a Power
higher than the prerogatives of princes or the will of

nations.
W
»
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Law not binding upon Christians.

I. Tue disputes arising among those who are held together
by no common bond of civil laws to decide their dissen-
sions, like the ancient Patriarchs, who formed no national
community, or the numerous, unconnected communities,
whether under the direction of individuals, or kings, or
persons invested with Sovereign power, as the leading
men in an aristocracy, and the body of the people in a
republican government; the disputes, arising among any
of these, all bear a relation to the circumstances of war
or peace. But because war is undertaken for the sake of
peace, and there is no dispute, which may not give rise
to war, it will be proper to treat all such quarrels, as
commonly happen, between nations, as an article in the
rights of war: and then war itself will lead us to peace,
as to its proper end.

II. In treating of the rights of war, the first point,

that we have to consider, is, what is war, which is the
2 (7)
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subject of our inquiry, and what is the right, which we
seek to establish. Cicero styled war a contention by force.
But the practice has prevailed to indicate by that name,
not an immediate action, but a state of affairs; so that
war is the state of contending parties, considered as such.
This definition, by its general extent, comprises those
wars of every description, that will form the subject of
the present treatise. Nor are single combats excluded
from this definition. For, as they are in reality more
ancient than public wars, and undoubtedly, of the same
nature, they may therefore properly be comprehended
under one and the same name. This agrees very well
with the trune derivation of the word. TFor the Latin
word, Bellum, war, comes from the old word, Ducllum,
a DUEL, as Bomus from Duonus, and Bis from Duis.
Now Duellum was derived from Duo,; and thereby implied
a difference between two persons, in the same sense as
we term peace, UNiTY, from Unitas, for a contrary reason.
So the Greek word, wolepos, commonly used to signify war,
expresses in its original, an idea of multitude. The
ancient Greeks likewise called it Avy, which imports a pis-
unioN of minds; just as by the term duy, they meant the
p1ssoLUTION of the parts of the body. Nor does the use
of the word, Wag, contradict this larger acceptation of it.
For though some times it is only applied to the quarrels
of states, yet that is no objection, as it is evident that a
general name is often applied to some particular object,
entitled to peculiar distinction. Justice is not included
in the definition of war, because the very point to be
decided is, whether any war be just, and what war may
be so called. Therefore we must make a distinction be-
tween war itself, and the justice of it.

III. As the Rights of War is the title, by which this
treatise is distinguished, the first inquiry, as it has been
already observed, is, whether any war be just, and, in
the next place, what constitutes the justice of that war.
For, in this place, right signifies nothing more than
what is just, and that, more in a negative than a posi-
tive sense; so that riGHT is that, which is not unjust.
Now any thing is unjust, which is repugnant to the
nature of society, established among rational creatures.
Thus for instance, to deprive another of what belongs to
him, merely for one’s own advantage, is' repugnant to
the law of nature, as Cicero observes in the fifth Chapter
of his third book of offices; and, by way of proof, he
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says that, if the practice were general, all society and
intercourse among men must be overturned. Florentinus,
the Lawyer, maintains that is impious for one man to
form designs against another, as nature has established
a degree of kindred amongst us. On this subject, Seneca
remarks that, as all the members of the human body
agree among themselves, because the preservation of each
conduces to the welfare of the whole, so men should for-
bear from mutual injuries, as they were born for society,
which cannot subsist unless all the parts of it are de-
fended by mutual forbearance and good will. But as
there is one kind of social tie founded upon an equality,
for instance, among brothers, citizens, friends, allies, and
another on pre-eminence, as Aristotle styles it, subsisting
between parents and children, masters and servants, sov-
ereigns and subjects, God and men. So justice takes
place either amongst equals, or between the governing
and the governed parties, notwithstanding their differ-
ence of rank. The former of these, if I am not mis-
taken, may be called the right of equality, and the latter
the right of superiority.

IV. There is another signification of the word ricHT,
different from this, but yet arising from it, which relates
directly to the person. In which sense, RIGHT is a moral
quality annexed to the person, justly entitling him to
possess some particular privilege, or to perform some
particular act. This right is annexed to the person,
although it sometimes follows the things, as the services
of lands, which are called REAL RIGHTS, in opposition
to those merely personaL. Not because these rights are
not annexed to -persons, but the distinction is made,
because they belong to the persons only who possess
some particular things. This moral quality, when per-
fect is called a FacurTy; when imperfect, an APTITUDE.
The former answers to the act, and the latter to the
POWER, when we speak of natural things.

V. Civilians call a faculty that Right, which every man
has to his own; but we shall hereafter, taking it in its
strict and proper sense, call it a right. This right com-
prehends the power, that we have over ourselves, which
is called liberty, and the power, that we have over others,
as that of a father over his children, and of a master
over his slaves. It likewise comprehends property, which
is either complete or imperfect; of the latter kind is the
use or possession of any thing without the property, or
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power of alienating it, or pledges detained by the creditors
till payment be made. There is a third signification,
which implies the power of demanding what is due, to
which the obligation upon the party indebted, to discharge
what is owing, corresponds.

VI. Right, strictly taken, is again twofold, the one,
PRIVATE, established for the advantage of each individual,
the other, superIOoR, as involving the claims, which the
state has upon individuals, and their property, for the
public good. Thus the Regal authority is above that of
a father and a master, and the Sovereign has a greater
right over the property of his subjects, where the public
good is concerned, than the owners themselves have.
And when the exigencies of the state require a supply,
every man is more obliged to contribute towards it,
than to satisfy his creditors.

VI1I. Aristotle distinguishes aptitude or capacity, by the
name of worth or merit, and Michael of Ephesus, gives
the epithet of sUITABLE or BECOMING to the equality estab-
lished by this rule of merit.

IX.* There is also a third signification of the word
Right, which has the same meaning as Law, taken in its
most extensive sense, to denote a rule of moral action,
obliging us to do what is proper. We say OBLIGING us.
For the best counsels or precepts, if they lay us under
no obligation to obey them, cannot come under the
denomination of law or right. Now as to permission,t
it is no act of the law, but only the silence of the law,
it however prohibits any one from impeding another in
doing what the law permits. But we have said, the law
obliges us to do what is proper, not simply what is just;
because, under this notion, right belongs to the substance
not only of justice, as we have explained it, but of all
other virtues. Yet from giving the name of a RIGHT to

* The eighth Section is omitted, the greater part of it consisting of
verbal criticism upon Aristotle’s notions of geometrical and arith-
metical justice; a discussion no way conducive to that clearness and
simplicity, so necessary to every didactic treatise.— TRANSLATOR.

t The law, by its silence, permits those acts, which it does not
prohibit. Thus many acts, if they are not evil in themselves, are no
offence, till the law has made them such. Of this kind are many
acts, such as exporting gold, or importing certain articles of trade;
doing certain actions, or following certain callings, without the requisite
qualifications, which are made punishable offences by the Statute-
Law. Those actions, before the prohibition was enjoined by the law,
came under the class of what Grotius calls permissions,
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that, which is PROPER, a more general acceptation of the
word justice has been derived. The best division of
right, in this general meaning, is to be found in Aristotle,
who, defining one kind to be natural, and the other
voluntary, calls it a LawFuL RIGHT in the strictest sense
of the word law; and some times an instituted right.
The same difference is found among the Hebrews, who,
by way of distinction, in speaking, call that natural
right, PRECEPTS, and the voluntary right, sTaTuTEs: the
former of which the Septuagint call dwaduere, and the
latter dvrodds.

X. Natural right is the dictate of right reason, shew-
ing the moral turpitude, or moral necessity,* of any act
from its agreement or disagreement with a rational na-
ture, and consequently that such an act is either forbid-
den or commanded by God, the author of nature. The
actions, upon which such a dictate is given, are either
binding or unlawful in themselves, and therefore neces-
sarily understood to be commanded or forbidden by God.
This mark distinguishes natural right, not only from
human law, but from the law, which God himself has
been pleased to reveal, called, -by some, the voluntary
divine right, which does not command or forbid things
in themselves either binding or unlawful, but makes them
unlawful by its prohibition, and binding by its command.
But, to understand natural right, we must observe that
some things are said to belong to that right, not prop-
erly, but, as the schoolmen say, by way of accommoda-
tion. These are not repugnant to natural right, as we
have already observed that those things are called jusr,
in which there is no injustice. Some times also, by a
wrong use of the word, those things which reason shews
to be proper, or better than things of an opposite kind,
although not binding, are said to belong to natural right.

We must farther remark, that natural right relates not
only to those things that exist independent of the human
will, but to many things, which necessarily follow the
exercise of that will. Thus property, as now in use, was
at first a creature of the human will. But, after it was
established, one man was prohibited by the law of nature
from seizing the property of another against his will,
Wherefore, Paulus the Lawyer said, that theft is ex-
pressly forbidden by the law of nature. Ulpian condemns

* By moral necessity is meant nothing more than that the Laws of
Nature must always bind us.
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it as infamous in its own nature; to whose authority that
of Euripides may be added, as may be seen in the verses
of Helena:

“Por God himself hates violence, and will not have us
to grow rich by rapine, but by lawful gains. That
abundance, which is the fruit of unrighteousness, is an
abomination. The air is common to men, the earth also,
where every man, in the ample enjoyment of his posses-
sion, must refrain from doing violence or injury to that
of another.”

Now the Law of Nature is so unalterable, that it can-
not be changed even by God himself. For although the
power of God is infinite, yet there are some things, to
which it does not extend. Because the things so ex-
pressed would have no true meaning, but imply a con-
tradiction. Thus two and two must make four, nor isit
possible to be otherwise; nor, again, can what is really
evil not be evil. And this is Aristotle’s meaning, when
he says, that some things are no sooner named, than we
discover their evil nature. For as the substance of things
in their nature and existence depends upon nothing but
themselves; so there are qualities inseparably connected
with their being and essence. Of this kind is the evil
of certain actions, compared with the nature of a reason-
able being. Therefore God himself suffers his actions to
be judged by this rule, as may be seen in the xviiith
chap. of Gen. 25. Isa. v. 3. Ezek. xviii. 25. Jer. ii. g.
Mich. vi. 2. Rom, ii. 6., iii. 6. VYet it sometimes hap-
pens that, in those cases, which are decided by the law
of nature, the undiscerning are imposed upon by an
appearance of change. Whereas in reality there is no
change in the unalterable law of nature, but only in the
things appointed by it, and which are liable to variation.
For example,if a creditor forgive me the debt, which I
owe him, I am no longer bound to pay it, not because
the law of nature has ceased to command the payment
of a just debt, but because my debt, by a release, has
ceased to be a debt. On this topic, Arrian in Epictetus
argues rightly, that the borrowing of money is not the
only requisite to make a debt, but there must be the
additional circumstance of the loan remaining undis-
charged. Thus if God should command the life, or
property of any one to be taken away, the act would not
authorise murder or robbery, words which always include
a crime. But that cannot be murder or robbery, which
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is done by the express command of Him, who is the
sovereign Lord of our lives and of all things. There
are also some things allowed by the law of nature, not
absolutely, but according to a certain state of affairs.
Thus, by the law of nature, before property was intro-
duced, every one had a right to the use of whatever he
found unoccupied; and, before laws were enacted, to
avenge his personal injuries by force.

XI. The distinction found in the books of the Roman
Law, assigning one unchangeable right to brutes in com-
mon with man, which in a more limited sense they call
the law of nature, and appropriating another to men,
which they frequently call the Law of Nations, is scarcely
of any real use. For no beings, except those that can
form general maxims, are capable of possessing a right,
which Hesiod has placed in a clear point of view, ob-
serving “that the supreme Being has appointed laws for
men; but permitted wild beasts, fishes, and birds to
devour each other for food.” For they have nothing like
justice, the best gift, bestowed upon men.

Cicero, in his first book of offices, says, we do not talk
of the justice of horses or lions. In conformity to which,
Plutarch, in the life of Cato the elder, observes, that we
are formed by nature to use law and justice towards men
only. In addition to the above, Lactantius may be cited,
who, in his fifth book, says that in all animals devoid of
reason we see a natural bias of self-love. For they hurt
others to benefit themselves; because they do not know
the evil of doing wilful hurt. But it is not so with man,
who, possessing the knowledge of good and evil, refrains,
even with inconvenience to himself, from doing hurt.
Polybius, relating the manner in which men first entered
into society, concludes, that the injuries done to parents
or benefactors inevitably provoke the indignation of man-
kind, giving an additional reason, that as understanding
and reflection form the great difference between men and
other animals, it is evident they cannot transgress the
bounds of that difference like other animals, without ex-
citing universal abhorrence of their conduct. But if ever
justice is attributed to brutes, it is done improperly, from
some shadow and trace of reason they may possess. But
it is not material to the nature of right, whether the
actions appointed by the law of nature, such as the care
of our offspring, are common to us with other animals or
not, or, like -the worship of God, are peculiar to man.
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XII. The existence of the Law of Nature is proved by
two kinds of argument, a priori, and a posteriori, the
former a more abstruse, and the latter a more popular
method of proof. We are said to reason @ priori, when
we show the agreement or disagreement of any thing
with a reasonable and social nature; but a posteriori,
when without absolute proof, but only upon probability,
any thing is inferred to accord with the law of nature, be-
cause it is received as such among all, or at least the
more civilized nations. For a general ‘effect can only
arise from a general cause. Now scarce any other cause
can be assigned for so general an opinion, but the com-
mon sense, as it is called, of mankind, There is a sen-
tence of Hesiod that has been much praised, that
opinions which have prevailed amongst many nations, must
have some foundation. Heraclitus, establishing common
reason as the best criterion of truth, says, those things
are certain which generally appear so. Among other
authorities, we may quote Aristotle, who says it is a
strong proof in our favour, when all appear to agree
with what we say, and Cicero maintains that the con-
sent of all nations in any case is to be admitted for the
law of nature. Seneca is of the same opinion, any thing,
says he, appearing the same to all men is a proof of its
truth. Quintilian says, we hold those things to be true,
in which all men agree. We have called them the more
civilized nations, and not without reason. For, as Por-
phyry well observes, some nations are so strange that
no fair judgment of human nature can be formed from
them, for it would be erroneous. Andronicus, the Rho-
dian says, that with men of a right and sound under-
standing, natural justice is unchangeable. Nor does it
alter the case, though men of disordered and perverted
minds think otherwise. For he who should deny that
honey is sweet, because it appears not so to men of 2
distempered taste, would be wrong. Plutarch too agrees
entirely with what has been said, as appears from a
passage in his life of Pompey, affirming that man neither
was, nor is, by nature, a wild unsociable creature. But
it is the corruption of his nature which makes him so:
yet by acquiring new habits, by changing his place, and
way of living, he may be reclaimed to his original gen-
tleness. Aristotle, taking a description of man from his
peculiar qualities, makes him an animal of a gentle
nature, and in another part of his works, he observes,



THE RIGHTS OF WAR AND PEACE 25

that in considering the nature of man, we are to take
our likeness from nature in its pure, and not in its
corrupt state.

XIII. It has been already remarked, that there is
another kind of right, which is the voluntary right,
deriving its origin from the will, and is either human
or divine.

XIV. We will begin with the human as more gener-
ally known. Now this is either a civil right, or a right
more or less extensive than the civil right. The civil
right is that which is derived from the civil power. The
civil power is the sovereign power of the state. A state
is a perfect body of free men, united together in order
to enjoy common rights and advantages. The less ex-
tensive right, and not derived from the civil power
itself, although subject to it, is various, comprehending
the authority of parents over children, masters over serv-
ants, and the like. But the law of nations is a more
extensive right, deriving its authority from the consent
of all, or at least of many nations.

It was proper to add manv, because scarce any right
can be found common to all nations, except the law of
nature, which itself too is generally called the law of
nations. Nay, frequently in one part of the world, that
is held for the law of nations, which is not so in another.
Now this law of nations is proved in the same man-
ner as the unwritten civil law, and that is by the
continual experience and testimony of the Sages of the
Law. For this law, as Dio Chrysostom well observes,
is the discoveries made by experience and time. And in
this we derive great advantage from the writings of emi-
nent historians.

XV. The very meaning of the words divine voluntary
1ight, shows that it springs from the divine will, by
~hich it is distinguished from natural law, which, it has
a:ready been observed, is called divine also. This law
admits of what Anaxarchus said, as Plutarch relates in
the life of Alexander, though without sufficient accuracy,
that God does not will a thing, because it is just, but
that it is just, or binding, because God wills it. Now
this law was given either to mankind in general, or to
one particular people. We find three periods, at which
it was given by God to the human race, the first of
which was immediately after the creation of man, the
second upon the restoration of mankind after the flood,
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and the third upon that more glorious restoration through
Jesus Christ. These three laws undoubtedly bind all
men, as soon as they come to a sufficient knowledge of
them.

XVI. Of all nations there is but one, to which God
particularly vouchsafed to give laws, and that was the
people of Israel, whom Moses thus addresses in the
fourth Chap. of Deuteronomy, ver. 7. ‘What nation is
there so great who hath God so nigh unto them, as the
Lord our God is in all things that we call upon him for?
And what nation is there so great, who have statutes and
judgments so righteous, as all this law, which I set before
you this day!” And the Psalmist in the cxlvii. Psalm,
“God shewed his word unto Jacob, his statutes and ordi-
nances unto Israel. He hath not dealt so with any nation,
and as for his judgments they have not known them.”
Nor can we doubt but that those Jews, with whom we
may class Tryphon in his dispute with Justin, are mis-
taken, who suppose that even strangers, if they wish to
be saved, must submit to the yoke of the Mosaic Law.
For a law does not bind those, to whom it has not been
given. But it speaks personally to those, who are imme-
diately under it. Hear O Israel, and we read everywhere
of the covenant made with them, by which they became
the peculiar people of God. Maimonides acknowledges
and proves the truth of this from the xxxiii. Chapter and
fourth verse of Deuteronomy.

But among the Hebrews themselves there were always
living some strangers, persons devout and fearing God,
such was the Syrophoenician woman, mentioned in the
Gospel of St. Matthew, xv. 22. Cornelius the Centurion,
Acts. x. the devout Greeks, Acts xviii. 6. Sojourners, or
strangers, also are mentioned. Levit. xxv. 49. These,
as the Hebrew Rabbis themselves inform us, were obliged
to observe the laws given to Adam and Noah, to abstain
from idols and blood, and other things, that were pro-
hibited; but not in the same manner to observe the laws
peculiar to the people of Israel. Therefore though the
Israclites were not allowed to eat the flesh of a beast,
that had died a natural death; yet the strangers living
among them were permitted. Deut. xiv. z1, Except in
some particular laws, where it was expressly said, that
strangers no less than the native inhabitants were obliged
to observe them. Strangers also, who came from other
countries, and were not subject to the Jewish laws, might
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worship God in the temple of Jerusalem, but standing in
a place separate and distinct from the Israelites. I. Kings
viii. 41. 2 Mac. iii. 35. John xii zo. Acts viii. 27. Nor
did Elisha ever signify to Naaman the Syrian, nor Jonas
to the Ninevites, nor Daniel to Nebuchadnezzar, nor the
other Prophets to the Tyrians, the Moabites, the Egyp-
tians, to whom they wrote, that it was necessary for them
to adopt the Mosaic Law.

What has been said of the whole law of Moses applies
to circumcision, which was a kind of introduction to the
law. Yet with this difference that the Israelites alone
were bound by the Mosaic Law, but the whole posterity
of Abraham by the law of circumcision. From hence
we are informed by Jewish and Greek Historians, that
the Idumaeans, or Edomites were compelled by the Jews
to be circumcised. Wherefore there is reason to believe
that the numerous nations, who, besides the Israelites,
practised circumcision, and who are mentioned by Herodo-
tus, Strabo, Philo, Justin, Origen, Clemens, Alexandrinus,
Epiphanius, and Jerom, were descended from Ishmael,
Esau, or the posterity of Keturah. But what St. Paul
says, Rom. ii. 14. holds good of all other nations; that
the Gentiles, not having the law, yet doing by nature
the things contained in the law, become a law to them-
selves. Here the word nature may be taken for the
primitive source of moral obligation; or, referring it to
the preceding parts of the Epistle, it may signify the
knowledge, which the Gentiles acquired of themselves
without instruction, in opposition to the knowledge de-
rived to the Jews from the law, which was instilled
into them from their cradle, and almost from their birth.
«So the Gentiles show the work, or the moral precepts
of the law, written in their hearts, their consciences also
bearing witness, and their thoughts the mean while
accusing or else excusing one another.,” And again in
the 26th ver.; “If the uncircumcision keep the righteous-
ness of the law, shall not his uncircumcision be counted
for circumcision?” Therefore Ananias, the Jew, as
we find in the history of Josephus, very properly
taught Tzates, or as Tacitus calls him, Ezates, the
Adiabenian, that even without circumecision, God might
be rightly worshipped - and rendered propitious. For
though many strangers were circumcised, among the
Jews, and by circumcision bound themselves to observe
the law, as St. Paul explains it in Gal. v. 3.; they did
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it partly to obtain the freedom of the country; for pros-
elytes called by the Hebrews, proselytes of righteous-
ness, enjoyed equal privileges with the Israelites. Num.
xv.: and partly to obtain a share in those promises, which
were not common to mankind, but peculiar to the Jewish
people, although it cannot be denied, that in later ages
an erroneous opinion prevailed, that there was no sal-
vation out of the Jewish pale. Hence we may infer,
that we are bound by no part of the Levitical law,
strictly and properly so called; because any obligation,
beyond that arising from the law of nature, must pro-
ceed from the express will of the law-giver. Now it
cannot be discovered by any proof, that God intended
any other people, but the Israelites to be bound by that
law. Therefore with respect to ourselves, we have no
occasion to prove an abrogation of that law; for it could
never be abrogated with respect to those, whom it never
bound. But the Israelites were released from the cere-
monial part, as soon as the law of the Gospel was pro-
claimed; a clear revelation of which was made to one of
the Apostles, Acts x. 15. And the other pa.ts ol che
Mosaic law lost their peculiar distinction, when the Jews
ceased to be a people by the desolation and destruction
of their city without any hopes of restoration. Indeed
it was not a release from the law of Moses that we, who
were strangers to the Commonwealth of Israel, obtained
by the coming of Christ. But as before that time, our
hopes in the goodness of God were obscure and uncertain,
we gained the assurance of an express covenant, that
we should be united in one Church with the seed of
Israel, the children of the patriarchs, their law, that
was the wall of separation between us, being broken
down. Eph. ii. 14.

XVII. Since then the law given by Moses imposes no
direct obligation upon us, as it has been already shown,
let us consider whether it has any other use both in this
inquiry into the rights of war, and in other questions of
the same kind. In the first place, the Mosaic law shows
that what it enjoins is not contrary to the law of nature.
For since the law of nature is perpetual and unchange-
able, nothing contradictory to it could be commanded by
God, who is never unjust. Besides the law of Moses is
called in the xix. Psalm an undefiled and right law, and
St. Paul, Rom. vii. 12, describes it to be holy, just, and
good. Its precepts are here spoken of, for its permis-
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sions require a more distinct discussion, For the bare
permission, signifying the removal of an impediment, or
prohibition, has no relation to the present subject. A
positive, legal permission is either full, granting us power
to do some particular act without the least restriction, or
less full, only allowing men impunity for certain actions,
and a right to do them without molestation from others.
From the permission of the former kind no less than
from a positive precept, it follows that what the law
allows, is not contrary to the law of nature.* But with
regard to the latter kind of permission, allowing impunity
for certain acts, but not expressly authorizing them, we
cannot so readily conclude those acts to be conformable
to the law of nature.} Because where the words of per-
mission are ambiguous in their meaning, it is better for
us to interpret according to the established law of nature,
what kind of permission it is, than from our conception
of its expediency to conclude it conformable to the laws
of nature. Connected with this first observation there is
another, expressive of the power that obtains among
Christian Princes to enact laws of the same import with
those given by Moses, except such as related entirely to
the time of the expected Messiah, and the Gospel then
unrevealed, or where Christ himself has in a general or
particular manner established any thing to the contrary.
For except in these three cases, no reason can be devised,
why any thing established by the law of Moses should be
now unlawful. In the third place it may be observed,
that whatever the law of Moses enjoined relating to those
virtues, which Christ required of his disciples, should be

*To explain the meaning of Grotius in this place, recourse must
be had to first principles. Thus the law of nature authorizing self-
defence in its fullest extent, the laws of nations, which authorize war
for the same purpose, cannot be repugnant to it.

t The Law of England on homicide excusable by self-defence, will
throw light on the sentiments of Grotius in this place. «The law
requires, that the person who kills another in bis own defence, should
have retreated as far as he conveniently or safely can, to avoid the
violence of the assault, before he turns upon his assailant; and that,
not fictitiously, or in order to watch his opportunity, but from a real
tenderness of shedding his brother’s blood. And though it may be
cowardice, in time of war, between two independent nations, to flee
from our ememy; yet between two fellow subjects the law counte.
nances no such point of honour; because the king and his courts are
the vindices injurearum, and will give to the party wronged all the
satisfaction he deserves. And this is the doctrine of universal justice,
as well as of the municipal law.”— Blackstone’s Com. vol. 4, chap. 14.



30 HUGO GROTIUS

fulfilled by Christians now, in a greater degree, from their
superior knowledge, and higher motives. Thus the vir-
tues of humility, patience, and charity are required of
Christians in a more perfect manner than of the Jews
under the Mosaic dispensation, because the promises of
heaven are more clearly laid before us in the Gospel.
Hence the old law, when compared with the Gospel, is
said to have been neither perfect nor faultless, and
Christ is said to be the end of the law, and the law our
schoolmaster to bring us to Christ. Thus the old law
respecting the Sabbath, and the law respecting tithes,
show that Christians are bound to devote not less than a
seventh portion of their time to divine worship, nor less
than a tenth of their fruits to maintain those who are
employed in holy things, or to other pious uses.



CHAPTER IL
INQuUIRY INTO THE LAWFULNESS OF WAR.

Reasons proving the lawfulness of War — Proofs from History — Proofs
from general consent— The Law of Nature proved not repugnant
to War — Wart not condemned by the voluntary Divine Law preced-
ing the Gospel— Objections answered — Review of the question
whether War be contrary to the Law of the Gospel—Arguments from
Scripture for the negative Opinions— Answer to the Arguments
taken from Scripture for the affirmative —The opinions of the primi-
tive Christians on the subject examined.

I. AFTER examining the sources of right, the first and
most general question that occurs, is whether any war
is just, or if it is ever lawful to make war. But this
question like many others that follow, must in the first
place be compared with the rights of nature. Cicero in
the third book of his Bounds of Good and Evil, and in
other parts of his works, proves with great erudition from
the writings of the Stoics, that there are certain first
principles of nature, called by the Greeks the first natural im-
pressions, which are succeeded by other principles of obliga-
tion superior even to the first impressions themselves.
He calls the care, which every animal, from the moment
of its birth, feels for itself and the preservation of its
condition, its abhorrence of destruction, and of every
thing that threatens death, a principle of nature. Hence,
he says, it happens, that if left to his own choice, every
man would prefer a sound and perfect to a mutilated
and deformed body. So that preserving ourselves in a
natural state, and holding to every thing conformable,
and averting every thing repugnant to nature is the first
duty.

But from the knowledge of these principles, a notion
arises of their being agreeable to reason, that part of a
man, which is superior to the body. Now that agree-
ment with reason, which is the basis of propriety, should
have more weight than the impulse of appetite; because
the principles of nature recommend right reason as a rule
that ought to be of higher value than bare instinct. As
the truth of this is easily assented to by all men of
sound judgment without any other demonstration, it

(3r)
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follows that in inquiring into the laws of nature the first
object of consideration is, what is agreeable to those prin-
ciples of nature, and then we come to the rules, which,
though arising only out of the former, are of higher
dignity, and not only to be embraced, when offered, but
pursied by all the means in our power.

This last principle, which is called propriety, from its
fitness, according to the various things on which it turns,
sometimes is limited to a very narrow point, the least
departure from which is a deviation into vice; sometimes
it allows a wider scope, so that some actions, even lauda-
ble in themselves, may be omitted or varied without
crime, In this case there is not an immediate distinc-
tion between right and wrong; the shades are gradual,
and their termination unperceived; not like a direct con-
trast, where the opposition is immediately seen, and the
first step is a transgression of the fixed bounds.

The general object of divine and human laws is to give
the authority of obligation to what was only laudable in
itself. It has been said above that an investigation of
the laws of nature implies an inquiry, whether any par-
ticular action may be done without injustice: now by an
act of injustice is understood that, which necessarily has
in it any thing repugnant to the nature of a reasonable
and social being. So far from any thing in the princi-
ples of nature being repugnant to war, every part of
them indeed rather favours it. For the preservation of
our lives and persons, which is the end of war, and the
possession or acquirement of things necessary and useful
to life is most suitable to those principles of nature, and
to use force, if necessary, for those occasions, is no way
dissonant to the principles of nature, since all animals are
endowed with natural strength, sufficient to assist and
defend themselves.

Xenophon says, that every animal knows a certain
method of fighting without any other instructor than
nature. In a fragment of Ovid’s, called the Art of
Fishery, it is remarked, that all animals know their en-
emy and his means of defence, and the strength and
measure of their own weapons. Horace has said, “the
wolf attacks with its teeth, the bull with its horns, and
whence is this knowledge derived but from instinet??
On this subject Lucretius enlarges, observing that “every
creature knows its own powers. The calf butts with its
forehead, before its horns appear, and strikes with all
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imaginable fury.” On which Galen expresses himself in
the following manner, “every animal appears to defend
itself with that part of its body, in which it excels others,
The calf butts with its head before its horns have grown,
and the colt strikes with its heel before its hoofs are
hard, as the young dog attempts to bite before his teeth
are strong.” The same writer in describing the use of
different parts of the body, says, “that man is a crea-
ture formed for peace and war. His armour forms not an
immediate part of his body; but he has hands fit for pre-
paring and handling arms, and we see infants using them
spontaneously, without being taught to do so.” Aristotle
in the 4th book, and tenth chapter of the history of
animals, says, “that the hand serves man for a spear, a
sword, or any arms whatever, because it can hold and
wield them.” Now right reason and the nature of soci-
ety which claims the second, and indeed more important
place in this inquiry, prohibit not all force, but only that
which is repugnant to society, by depriving another of
his right. For the end of society is to form a common
and united aid to preserve to every one his own. Which
may easily be understood to have obtained, before what
is now called property was introduced. For the free use
of life and limbs was so much the right of every one,
that it could not be infringed or attacked without injus-
tice, So the use of the common productions of nature
was the right of the first occupier, and for any one to
rob him of that was manifest injustice. This may be
more easily understood, since law and custom have es-
tablished property under its present form. Tully has
expressed this in the third book of his Offices in the fol-
lowing words, “if every member could have separate
feeling, and imagine it could derive vigour from engross-
ing the strength of a neighboring part of the body, the
whole frame would languish and perish. In the same
manner if every one of us, for his own advantage, might
rob another of what he pleased, there would be a total
overthrow of human society and intercourse. For though
it is allowed by nature for every one to give the prefer-
ence to himself before another in the enjoyment of life
and necessaries, yet she does not permit us to increase
our means and riches by the spoils of others.” It is not
therefore contrary to the nature of society to provide and
consult for ourselves, if another’s right is not injured;
the force therefore, which inviolably abstains from touch-

3
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ing the rights of others, is not unjust. For as the same
Cicero observes some where in his Epistles, that as there
are two modes of contending, the one by argument, and
the other by force, and as the former is peculiar to man,
and the latter common to him with the brute creation,
we must have recourse to the latter, when it is impossi-
ble to use the former. And again, what can be opposed
to force, but force? Ulpian observes that Cassius says,
it is lawful to repel force by force, and it is a right
apparently provided by nature to repel arms with arms,
with whom Ovid agrees, observing that the laws permit
us to take up arms against those that bear them.

II. The observation that all war is not repugnant to
the law of nature, may be more amply proved from
sacred history. For when Abraham with his servants
and confederates had gained a victory, by force of arms,
over the four Kings, who had plundered Sodom, God
approved of his act by the mouth of his priest Melchise-
dech, who'said to him, “Blessed be the most high God,
who hath delivered thine enemies into thine hand.”
Gen. xiv. zo. Now Abraham had taken up arms, as ap-
pears from the history, without any special command
from God. But this man, no less eminent for sanctity
than wisdom, felt himself authorized by the law of nature,
as it is admitted by the evidence of Berosus, and Orpheus,
who were strangers.

There is no occasion to appeal to the history of the
seven nations, whom God delivered up into the hands
of the Israelites to be destroyed. For there was a
special command to execute the judgment of God
upon nations guilty of the greatest crimes. From whence
these wars are literally styled in scripture, Battles of the
Lord, as undertaken, not by human will, but by divine
appointment. The xvii. chapter of Exodus supplies a
passage more to the purpose, relating the overthrow
which the Israelites, conducted by Moses and Joshua,
made of the Amalekites. In this act, there was no ex-
press commission from God, but only an approval after
it was done. Butin the xix. chap. of Deut. ver. 10, 15.
God has prescribed general and standing laws to his
people on the manner of making war, by this circum-
stance shewing that a war may be just without any
express commandment from him. Because in the same
passage, a plain distinction is made between the case of
the seven nations and that of others. And as there is
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no special edict prescribing the just causes for which war
may be undertaken, the determination of them is left to
the discovery of natural reason. Of this kind is the war
of Jephthah against the Ammonites, in defence of their
borders. Jud. xi. and the war of David against the same
people for having violated the rights of his Ambassadors,
2 Sam. x. To the preceding observations may be added,
what the inspired writer of the Epistle to the Hebrews
says of Gideon, Barack, Sampson, Jephthah, David, Samuel,
and others, who by faith made war upon kingdoms, pre-
vailed in war and put whole armies of their enemies to
flight. Heb. xi. 33, 34. The whole tenor of this passage
shews, that the word faith implies a persuasion, that what
they did was believed to be agreeable to the will of God.
In the same manner, David is said, by a woman distin-
guished for her wisdom, I Sam. xxv. 28. to fight the
battles of the Lord, that is to make lawful and just wars.
III. Proofs of what has been advanced, may be drawn
also from the consent of all, especially, of the wisest
nations. There is a celebrated passage in Cicero’s speech
for Milo, in which, justifying recourse to force in defence
of life, he bears ample testimony to the feelings of nature,
who has given us this law, which is not written, but in-
nate, which we have not received by instruction, hearing
or reading, but the elements of it have been engraven in
our hearts and minds with her own hand: a law which is
not the effect of habit and acquirement, but forms a part
in the original complexion of our frame: so that if our
lives are threatened with assassination or open violence
from the hands of robbers or enemies, aNY means of
defence would be allowed and laudable. He proceeds,
reason has taught this to the learned, necessity to the
barbarians, custom to nations, and nature herself to wild
beasts, to use every possible means of repelling force
offered to their bodies, their limbs and their lives. Caius
and Lawyer says, natural reason permits us to defend
ourselves against dangers. And Florentinus, another legal
authority, maintains, that whatever any one does in de-
fence of his person ought to be esteemed right. Josephus
observes, that the love of life is a law of nature strongly
implanted in all creatures, and therefore we look upon
those as enemies, who would openly deprive us of it.
This principle is founded on reasons of equity, so evi- -
dent, that even in the brute creation, who have no idea of
right, we make a distinction between attack and defence.
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For when Ulpian had said, that an animal without knowl.
edge, that is without the use of reason, could not possibly
do wrong, he immediately adds, that when two animals
fight, if one kills the other, the distinction of Quintius
Mutius must be admitted, that if the aggressor were killed
no damages could be recovered; but if the other, which
was attacked, an action might be maintained. There is
a passage in Pliny, which will serve for an explanation of
this, he says that the flercest lions do not fight with each
other, nor do serpents bite serpents. But if any violence
is done to the tamest of them, they are roused, and upon
receiving any hurt, will defend themselves with the great-
est alacrity and vigour.

IV. From the law of nature then which may also be
called the law of nations, it is evident that all kinds of
war are not to be condemned. In the same manner, all
history and the laws of manners of every people suffi-
ciently inform us, that war is not condemned by the
voluntary law of nations. Indeed Hermogenianus has
said, that wars were introduced by the law of nations, a
passage which ought to be explained somewhat differ-
ently from the general interpretation given to it. The
meaning of it is, that certain formalities, attending war,
were introduced by the law of nations, which formalities
were necessary to secure the peculiar privileges arising
out of the law. From hence a distinction, which there
will be occasion to use hereafter, between a war with
the usual formalities of the law of nations, which is
called just or perfect, and an informal war, which does
not for that reason cease to be just, or agreeable to
right. For some wars, when made upon just grounds,
though not exactly conformable, yet are not repugnant
to the law, as will be explained more fully hereafter.
By the law of the nations, says Livy, provision is made
to repel force by arms; and Florentinus declares, that the
the law of nations allows us to repel violence and injury,
in order to protect our persons.

V. A greater difficulty occurs respecting the divine
voluntary law. Nor is there any force in the objection
that as the law of nature is unchangeable, nothing can
be appointed even by God himself contrary to it. For
this is true only in those things, which the law of nature
positively forbids or commands; not in those which are
tacitly permitted by the same law. For acts of that
kind, not falling strictly within the general rule, but
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being exceptions to the law of nature, may be either for-
bidden or commanded. The first objection usually made
against the lawfulness of war is taken from the law
given to Noah and his posterity, Gen. ix. 5, 6, where
God thus speaks, “Surely the blood of your lives will I
require; at the hand of every beast will I require it, and
at the hand of every man; at the hand of every man’s
brother will I require the life of man. Whoever sheds
man'’s blood, by man shall his blood be shed; for in the
image of God made he man.” Here some take the phrase
of requiring blood, in the most general sense, and the
other part, that blood shall be shed in its turn, they con-
sider as a bare threat, and not an approbation; neither
of which acceptations can be admitted. For the prohi-
bition of shedding blood extends not beyond the law
itself, which declares, THOU SHALT NOT KILL; but passes
no condemnation upon capital punishments or wars un-
dertaken by public authority.

Neither the law of Moses, nor that given to Noah
established any thing new, they were only a declaratory
repetition of the law of nature, that had been obliterated
by depraved custom. So that the shedding of blood in
a criminal and wanton manner is the only act prohibited
by those commandments. 'Thus every act of homocide
does not amount to murder, but only that, which is com-
mitted with a wilful and malicious intention to destroy
the life of an innocent person. Asto what follows about
blood being shed in return for blood, it seems to imply
not a mere act of personal revenge, but the deliberate
exercise of a perfect right, which may be thus explained;
it is not unjust, according to the principles of nature
that any one should suffer in proportion to the evil he
has done, conformably to the judicial maxim of Rhada-
manthus, that if any one himself suffers what he has
done, it is but just and right. The same opinion is thus
expressed by Seneca the father; ¢it is but a just retalia-
tion for any one to suffer in his own person the evil
which he intended to inflict upon another.” From a
sense of this natural justice, Cain knowing himself guilty
of his brother’s blood said, “whosoever finds me shall
kill me.”?

But as in those early times, when men were few, and
aggressions rare, there was less occasion for examples,
God restrained by an express commandment the impulse
of nature which appeared lawful, he forbad any one to
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kill the murderer, at the same time prohibiting all inter-
course with him, even so far as not to touch him.*

Plato has established this in his laws, and the same
rule prevailed in Greece, as appears from the following
passage in Euripides, “our fathers of old did well in
banishing from their intercourse and sight any one that
had shed another's blood; imposing banishment by way
of atonement, rather than inflicting death.” We find
Thucydides of the same opinion, “that anciently lighter
punishments were inflicted for the greatest crimes; but
in process of time, as those penalties came to be despised,
legislators were obliged to have recourse to death in cer-
tain cases.” We may add to the above instances the re-
mark of Lactantius, that as yet it appeared a sin to
punish even the most wicked men with death.

The conjecture of the divine will taken from the re-
markable instance of Cain, whom no one was permitted
to kill passed into a law, so that Lanech, having per-
petrated a similar deed, promised himself impunity from
this example.— Gen iv. 24.

But as before the deluge, in the time of the Giants, the
practice of frequent and wanton murders had prevailed;
upon the renewal of the human race, after the deluge,
that the same evil custom might not be established, God
thought proper to restrain it by severer means. The
lenity of former ages was laid aside, and the divine
authority gave a sanction to the precepts of natural
justice, that whoever killed a murderer should be inno-
cent. After tribunals were erected, the power over life
was, for the very best reasons, conferred upon the judges
alone. Still some traces of ancient manners remained in
the right which was granted, after the introduction of
the Mosaic Law, to the nearest in blood to the person
killed.

This interpretation is justified by the authority of
Abraham, who, with a perfect knowledge of the law given
to Noah, took arms against the four Kings, fully per-
suaded that he was doing nothing in violation of that
law. In the same manner Moses ordered the people to
fight against Amalekites, who attacked them; following
in this case the dictates of nature, for he appears to have
had no special communication with God. Exod. xzvii, .

* The author here alludes to the defilement or uncleanness which
the ancients thought was contracted by touching a man, who had
killed another, even innocently and lawfully.— Barbeyrac,
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Besides, we find that capital punishments were inflicted
upon other criminals, as well as murderers, not ouly
among the Gentiles, but among those who had been im-
pressed with the most pious rules and opinions, even the
Patriarchs themselves, Gen. xxxviil, 24.

Indeed upon comparing the divine will with the light
of nature, it was concluded, that it seemed conformable
to justice, that other crimes of great enormity should be
subject to the same punishment as that of murder. For
there are some rights, such as those of reputation,
chastity, conjugal fidelity, submission of subjects to their
princes, all of which are esteemed of equal value with
life itself, because on the preservation of these the peace
and comfort of life depend. The violation of any of
those rights is little less than mutder itself.

Here may be applied the old tradition found among the
Jews, that there were many laws, which were not arL
mentioned by Moses, given by God to the sons of Noah;
as it was sufficient for his purpose, that they should
afterwards be comprehended in the peculiar laws of the
Hebrews. Thus it appears from xviii. chap. of Leviticus,
that there was an ancient law against incestuous mar-
riages, though not mentioned by Moses in its proper
place. Now among the commandments given by God to
the children of Noah, it is said, that death was expressly
declared to be the punishment not only for murder, but
for adultery, incest, and robbery, which is confirmed by
the words of Job xxxi. 11. The law of Moses too, for
the sanction of capital punishments, gives reasons which
operate no less with other nations, than with the Jewish
people. Levit, xviii, 25-30. Psa. ci. 5. Prov, zx. 8. And
particularly respecting murder it is said, the land cannot
be cleansed unless the blood of the murderer be shed.
Numb. xxv. 31—-33. Besides, it were absurd to suppose
that the Jewish people were indulged with the privilege
of maintaining the public safety, and that of individuals
by capital punishments, and asserting their rights by war,
and that other kings and nations wete not allowed the
same powers. Nor do we find that those kings or nations
were forewarned by the Prophets, that the use of capital
punishments, and that all wars, were condemned by God in
the same manner as they were admonished of all other sins.
On the other hand, can any one doubt, as the law of
Moses bore such an express image of the divine will re-
specting criminal justice, whether other nations would
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not have acted wisely in adopting it for their example?
It is certain that the Greeks, and the Athenians in par-
ticular did so. From hence came the close resemblance
which the Jewish bore to the old Athenian law, and to
that of the twelve tables of Rome. Emnough has been
said, to shew that the law given to Noah cannot bear the
interpretation of those, who derive from it their argu-
ments against the lawfulness of all war.

VI. The arguments against the lawfulness of war,
drawn from the Gospel, are more specious. In examining
which it will not be necessary to assume, as many do,
that the Gospel contains nothing more than the law of
nature, except the rules of faith and the Sacraments: an
assumption, which in its general acceptation is by no
means true. It may readily be admitted, that nothing
inconsistent with natural justice is enjoined in the gospel,
yet it can never be allowed, that the laws of Christ do
not impose duties upon us, above those required by the
law of nature. And those, who think otherwise, strain
their arguments to prove that many practices forbidden
by the gospel, as concubinage, divorce, polygamy, were
made offences by the law of nature. The light of nature
might point out the HoNoUR of abstaining from such
practices, but the siNruLNEss of them could not have been
discovered without a revelation of the will of God. Who
for instance would say, that the Christian precept of
laying down our lives for others was an obligation of the
law of nature? 1 John iii. 16. It is said by Justin the
Martyr, that to live according to the bare law of nature
is not the character of a true believer. Neither can we
follow those, who, adopting another meaning of no incon-
siderable import, construe the precept delivered by Christ
in his sermon on the mount, into nothing more than an
interpretation of the Mosaic Law. For the words, “you
have heard it was said to them of old, but I say to vou,”
which are so often repeated, imply something else. Those
of old were no other than contemporaries of Moses: for
what is there repeated as said to those of OLD are mnot the
words of the teachers of the law, but of Moses, either
LITERALLY, Of in THEIR meaning. They are cited by our
Saviour as his express words, not as interpretations of
them: ¢ Thou shalt not kill,” Exod. xx. whoever killeth
shall be in danger of Judgment, Levit. xxi. 2r. Numb.
xxxv. 16, 17, 30. “Thou shalt not commit adultery,”
Exod. xx. “whosoever shall put away his wife, let him
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give her a writing of divorcement.” Deut. xxiv, 1.
«Thou shalt not forswear thyself, but shalt perform unto
the Lord thine oaths.” Exod. xx. #. Numb. xxx 2. “An
eye for an eye, and a tooth for a tooth,” may be demanded
in justice.” Levit. xxxiv. 20. Deut. xix. 21. “Thou
shalt love thy neighbour,” that is, an Israelite. Levit. xix.
18. “and thou shalt hate thine enemy,” that is, any one
of the seven nations to whom friendship or compassion
was forbidden to be shewn. Exod. xxxiv. 11, Deut.
vii. 1. To these may be added the Amalekites, with
whom the Israelites were commanded to maintain irre-
concileable war. Exod. xxvii. rg. Deut. xxv. 19.

But to understand the words of our Saviour, we must
observe that the law of Moses is taken in a double sense,
either as containing some principles in common with hu-
man laws, such as imposing restraint upon human crimes
by the dread of exemplary punishments. Heb, ii. z. And
in this manner maintaining civil society among the Jew-
ish people: for which reason it is called, Heb. vii. 16,
the law of a carnal commandment, and Rom. iii. 17. the
law of works: or it may be taken in another sense, com-
prehending the peculiar sanctions of a divine law, re-
quiring purity of mind, and certain actions, which might
be omitted without temporal punishments. In this sense
it is called a spiritnal law, giving life to the soul. The
teachers of the law, and the Pharisees considering the
first part as sufficient, neglected to instruct the people
in the second and more important branch, deeming it
superfluous. The truth of this may be proved, not only
from our own writings, but from Josephus also, and the
Jewish Rabbies. Respecting this second part we may
observe, that the virtues which are required of Chris-
tians, are either recommended or enjoined to the He-
brews, but not enjoined in the same degree and extent
as to Christians. Now in both these senses Christ op-
poses his own precepts to the old law, From whence it
is clear, that his words contain more than a bare inter-
pretation of the Mosaic law. These observations apply
not only to the question immediately in hand, but to
many others; that we may not rest upon the authority
of the Mosaic law farther than is right.

VII. Omitting therefore the less satisfactory proofs, as
a leading point of evidence to shew that the right of
war is not taken away by the law of the gospel, that
passage in St. Paul's Epistle to Timothy may be referred
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to, where the Apostle says, “I exhort therefore that,
first of all, supplications, prayers, intercessions, and giv-
ing of thanks be made for all men; for Kings, and for
all that are in authority, that we may lead a quiet and
peaceable life, in all godliness and honesty; for this is
good and acceptable in the sight of God our Saviour, who
would have all men to be saved, and to come to the
knowledge of the truth.” 1 Eph. ii 1, 2, 3. From this
passage, the following conclusions may be drawn; in the
first place, that Christian piety in kings is acceptable to
God, that their profession of Christianity does not
abridge their rights of sovereignty. Justin the Martyr
has said, “that in our prayers for Kings, we should beg
that they may unite a spirit of wisdom with their royal
power,” and in the book called the Constitutions of
Clement, the Church prays for Christian rulers, and that
Christian Princes may perform an acceptable service to
God, by securing to other Christians the enjoyment of
quiet lives. The manner in which the Sovereign secures
this important end, is explained in another passage from
the same Apostle. Rom. xiii. 4. “He is the minister of
God to thee for good. But if thou do evil, fear, for he
beareth not the sword in vain; for he is the minister of
God, an avenger to execute wrath upon them, that do
evil.” By the right of the sword is understood the exer-
cise of every kind of restraint, in the sense adopted by
the Lawyers, not only over offenders amongst his own
people, but against neighboring nations, who violate his
own and his people’s rights. To clear up this point, we
may refer to the second Psalm, which although it ap-
plies literally to David, yet in its more full and perfect
sense relates to Christ, which may be seen by consulting
other parts of scripture. For instance, Acts iv. 25. xiii.
33. For that Psalm exhorts all kings to worship the son
of God, shewing -themselves, as kings, to be his minis-
ters, which may be explained by the words of St. Au-
gustine, who says, “In this, kings, in their royal capacity,
serve God according to the divine commandment, if they
promote what is good, and prohibit what is evil in their
kingdoms, not only relating to human society, but also
respecting religion.” And in another place the same
writer says, “How can kings serve the Lord in fear,
unless they can prohibit and punish with due severity
offences against the law of God? For the capacities in
which they serve God, as individuals, and as kings, are
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very different. In this respect they serve the Lord, as
kings, when they promote his service by means which
they could not use without regal power.

The same part of the Apostle’s writings supplies us
with a second argument, where the higher powers, mean-
ing kings, are said to be from God, and are called the
ordinance of God; from whence it is plainly inferred that
we are to honour and obey the king, from motives of
conscience, and that every one who resists him, is resist-
ing God. If the word ordinance meant nothing more
than a bare permission, that obedience which the Apostle
so strenuously enjoins would only have the force of an
imperfect obligation. But as the word ordinance, in the
original, implies an express commandment and appoint-
ment, and as all parts of the revealed will of God are
consistent with each other, it follows that the obedience
of subjects to sovereigns is a duty of supreme obligation.
Nor is the argument at all weakened by its being said,
that the Sovereigns at the time when St. Paul wrote,
were not Christians. For it is not universally true, as
Sergius Paulus, the deputy governor of Cyprus, had long
before professed the Christian religion. Acts xiii. 1z
There is no occasion to mention the tradition respecting
Abgarus the King of Edessa’s Epistle to our Saviour; a
tradition mingled with falsehood, though, in some meas-
ure founded upon truth. For the question did not turn
upon the characters of the Princes, whether they were
godly or not, but whether THEIR holding the kingly office
was repugnant to the law of God. This St. Paul denies,
maintaining that the kingly office, even under all cir-
cumstances, was appointed by God, therefore it ought to
be honoured from motives of conscience, which, properly
speaking, are under the controul of God alone. So that
Nero, and King Agrippa whom Paul so earnestly entreats
to become a Christian, might have embraced Christian-
ity, and still retained, the one his regal, and the other
his imperial authority, which could not be exercised
without the power of the sword. As the legal sacrifices
might formerly be performed by wicked Priests; in the
same manner regal power would retain its indelible
sanctity, though in the hands of an ungodly man.

A third argument is derived from the words of John
the Baptist, who, at a time when many thousands of the
Jews served in the Roman armies, as appears from the
testimony of Josephus and others, being seriously asked
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by the soldiers, what they should do to avoid the wrath
of God, did not command them to renounce their mili-
tary calling, which he ought to have done, had it been
inconsistent with the law and will of God, but to abstain
from violence, extortion, and false accusation, and to be
content with their wages., In reply to these words of
the Baptist, so plainly giving authority to the military
profession, many observed that the injunction of the Bap-
tist is so widely different from the precepts of Christ,
that He seemed to preach one doctrine and our Lorp
another. Which is by no means admissible, for the fol-
lowing reasons. Both our Saviour and the Baptist made
repentance the substance of their doctrine; for the king-
dom of heaven was at hand. By the Kingdom of Heaven
is meant a new law, as the Hebrews used to give the name
of Kingdom to their law. Christ himself says the King-
dom of Heaven began to suffer violence from the days
of John the Baptist. Matt. xi. 12. John is said to have
preached the baptism of repentance for the remission of
sins, Mark i. 4. The Apostles are said to have done the
same in the name of Christ. Acts xi. 38. John requires
fruits worthy of repentance, and threatens destruction to
those, who do not produce them. Matt. iii. 8, ro. He
also requires works of charity above the law. Luke iii. 2.
The law is said to have tontinued till John, that is, a
more perfect law is said to have commenced from his
instruction. He was called greater than the prophets,
and declared to be one sent to give the knowledge of
salvation to the people by announcing the gospel. He
makes no distinction between himself and Jesus on the
score of doctrine, only ascribing pre-eminence to Christ
as the promised Messiah, the Lord of the Kingdom of
Heaven, who would give the power of the holy spirit to
those, who believed in him. In short, the dawning rudi-
ments of knowledge, which proceeded from the forerun-
ner, were more distinctly unfolded and cleared up, by
Christ himself, the light of the world. )

There is a fourth argument, which seems to have no
little weight, proceeding upon the supposition, that if the
right of inflicting capital punishments were abolished, and
princes were deprived of the power of the sword to pro-
tect their subjects against the violence of murderers and
robbers, wickedness would triumphantly prevail, and the
world would be deluged with crimes, which, even under
the best established governments, are with so much diffi-
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culty prevented or restrained. If then it had been the
intention of Christ to introduce such an order of things
as had never been heard of, he would undoubtedly by
the most express and particular words, have condemned
all capital punishments, and all wars, whick we never
read that he did. For the arguments, brought in favor
of such an opinion, are for the most part very indefinite
and obscure. Now both justice and common sense require
such general expressions to be taken in a limited accepta-
tion, and allow us, in explaining ambiguous words, to
depart from their literal meaning, where our strictly
adhering to it would lead to manifest inconvenience and
detriment.

There is a fifth argument, maintaining that no proof
can be adduced that the judicial part of the Mosaic Law,
inflicting sentence of death, ever ceased to be in force,
till the city of Jerusalem, and the civil polity of the Jews
were utterly destroyed, without hopes of restoration. For
in the Mosaic dispensation no assignable term is named
for the duration of the law; nor do Christ and his
Apostles ever speak of its abolition, except in allusion
to the overthrow of the Jewish state. "Indeed on the
contrary, St. Paul says, that the High Priest was ap-
pointed to judge according to the law of Moses. Acts
xxiv. 3. And Christ himself, in the introduction to his
precepts, declares that he came not to destroy the law,
but to fulfil it. Matt. v. 17. The application of his
meaning to the ritual law is very plain, for it was only
the outline and shadow of that perfect body, of which
the Gospel formed the substance. But how is it possible
that the judicial laws should stand, if Christ, according
to the opinion of some, abolished them by his coming?
Now if the law remained in force as long as the Jewish
state continued, it follows that the Jewish converts to
Christianity if called to the magisterial office, could not
refuse it on the score of declining to pass sentence of
death, and that they could not decide otherwise than the
law of Moses had prescribed.

Upon weighing the whole matter, the slightest ground
cannot be discovered for supposing that any pious man,
who had heard those words from our Saviour himself,
would have understood them in a sense different from that
which has been here given. It must however be admitted
that, before the Gospel dispensation permission or impunity
was granted to certain acts and dispositions, which it



46 HUGO GROTIUS

would neither be necessary nor proper to examine at
present, upon which Christ did not allow his followers to
act. Of this kind was the permission to put away a wife
for every offence, and to seek redress by law for every
injury. Now between the positive precepts of Christ and
those permissions there is a difference, but not a contra-
diction. For he that retains his wife, and he that forgoes
his right of redress, does nothing COoNTRARY to the law,
but rather acts agreeably to the spiriT of it. It is very
different with a judge, who is not merely permitted, but
commanded by the law to punish a murderer with death,
incurring guilt in the sight of God, if he should act other-
wise. If Christ had forbidden him to put a murderer to
death, his prohibition would have amounted to a contra-
diction, and it would have abolished the law.

The example of Cornelius the Centurion supplies a sixth
argument in favor of this opinion. In receiving the holy
spirit from Christ, he received an indubitable proof of his
justification; he was baptized into the name of Christ by
Peter, yet we do not find that he either had resigned or
was advised by the Apostle to resign his military com-
mission. In reply to which some maintain, that when
instructed by Peter in the nature of the Christian religion,
he must have been instructed to form the resolution
of quitting his military calling. There would be some
weight in their answer, if it could be shown that an
absolute prohibition of war is to be found among the pre-
cepts of Christ. And as it can be found nowhere else,
it would have been inserted in its proper place among the
precepts of Christ, that after ages might not have been
ignorant of the rules of duty. Nor as may be seen in the
xix. chap. of the Acts of the Apostles and the 1gth ver.
is it usual with St. Luke, in cases where the personal
character and situation of converts required an ex-
traordinary change of life and disposition, to pass over
such a circumstance without notice.

The seventh argument is like the preceding, and is
taken from the example of Sergius Paulus, which has
been already mentioned. In the history of his conversion
there is not the least intimation of his abdicating the
magistracy, or being required to do so. Therefore silence
respecting a circumstance, which would naturally and
necessarily have been mentioned, may be fairly taken as
a proof that it never existed. The conduct of St, Paul
supplies us with an eighth argument on this subject.
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When he understood that the Jews lay in wait for an op-
portunity to seize and kill him, he immediately gave infor-
mation of their design to the commander of the Roman
garrison, and when the commander gave him a guard of
soldiers to protect him on his journey, he made no remon-
strance, nor ever hinted either to the commander or the
soldiers that it was displeasing to God to repel force by
force. Yet this is the same Apostle who, as appears from
all his writings, 2 Tim. iv, 2. neither himself neglected nor
allowed others to neglect any opportunity of reminding
men of their duty In addition to all that has been said,
it may be observed, that the peculiar end of what is law-
ful and binding, must itself be lawful and binding also.
It is lawful to pay tribute, and according to St. Paul’s ex-
planation, it is an act binding upon the conscience, Rom.
xiii. 3, 4, 6. For the end of tribute is to supply the state
with the means of protecting the good, and restraining the
wicked. There is a passage in Tacitus very applicable to
the present question, It is in the fourth book of his his-
tory, in the speech of Petilins Cerealis, who says, “the
peace of nations cannot be preserved without armies, nor
can armies be maintained without pay, nor pay supplied
without taxation.” There is a sentiment similar to this
of the historian, in St. Augustin, he says, “for this pur-
pose we pay tribute, that the soldier may be provided
with the necessaries of life.”

The tenth argument is taken from that part of the
xxv. chap. of the Acts of the Apostles, where Paul says,
“If I have wronged any man, or done any thing worthy
of death, I refuse not to die.”> From whence the opin-
ion of St. Paul may be gathered, that, even after the
publication of the gospel, there were certain crimes which
justice not only allowed but required to be punished with
death; which opinion St. Peter also maintains, But if it
had been the will of God that capital punishments should
be abolished, Paul might have cleared himself, but he
ought not to have left an impression on the minds of
men, that it was at that time equally lawful as before
to punish the guilty with death. Now as it has been
proved, that the coming of Christ did not take away the
right of inflicting capital punishments, it has at the same
time been proved, that war may be made upon a multi-
tude of armed offenders, who can only be brought to
justice by defeat in battle, The numbers, the strength
and boldness of the aggressors, though they may have
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their weight in restraining our deliberations, cannot in
the least diminish our right.

The substance of the eleventh argument rests not only
upon our Saviour’s having abolished those parts of the
Mosaic law, which formed a wall of separation between
the Jews and other mations, but upon his allowing the
moral parts to remain, as standing rules, approved by the
law of nature, and the comsent of every civilized people,
and containing whatever is good and virtuous.

Now the punishing of crimes, and the taking up arms
to avenge or ward off injuries are among those actions,
which by the law of nature rank as laudable, and are
referred to the virtues of justice and beneficence. And
here is the proper place to animadvert slightly upon the
mistake of those, who derive the rights of war, possessed
by the Israelites, solely from the circumstance of God
having given them the land of Canaan and commissioned
them to drive out the inhabitants, This may be one just
reason, but it is not the sole reason.

For, prior to those times, holy men guided by the
light of nature undertook wars, which the Israelites them-
selves afterwards did for various reasons, and David in
particular, to avenge the violated rights of ambassadors.
But the rights, which any one derives from the law of
nature, are no less his own than if God had given
them: nor are those rights abolished by the law of the
Gospel.

VIII, Let us now consider the arguments, by which
the contrary opinion is supported, that the pious reader
may judge more easily, to which side the scale inclines.

In the first place, the prophecy of Isaiah is generally
alleged, who says the time shall come, “when nations
shall beat their swords into plow-shares, and turn their
spears into pruning hooks. Nation shall not lift up
sword against nation, neither shall they learn war any
more.” ii, 4. But this prophecy, like many others, is to
be taken conditionally, alluding to the state of the world
that would take place, if all nations would submit to the
law of Christ, and make it the rule of life, to which
purpose God would suffer nothing to be wanting on his
part. For it is certain, that if all people were Christians,
and lived like Christians, there would be no wars, which
Arnobius expresses thus, “If all men, knowing that it is
not their corporeal form alone which makes them men,
but the powers of the understanding, would lend a patient
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ear to his salutary and pacific instructions, if they would
trust to his admonitions rather than to the swelling pride
and turbulence of their senses, iron would be employed
for instruments of more harmless and useful operations,
the world enjoy the softest repose and be united in the
bands of inviolable treaties.” On this subject Lactantius,
reproaching the Pagans with the deification of their con-
querors, says, “what would be the consequence, if all men
would unite in concord? Which might certainly be
brought to pass, if, abandoning ruinous and impious rage,
they would live in justice and innocence.” Or this pas-
sage of the prophecy must be understood literally, and,
if taken in that semse, it shews that it is not yet ful-
filled, but its accomplishment must be looked for in the
general conversion of the Jewish people. But, which
ever way you take it, no conclusion can be drawn from
it against the justice of war, as long as violent men

exist to disturb the quiet of the lovers of peace.*
IX. In examining the meaning of written evidence,

general custom, and the opinions of men celebrated for
their wisdom have usually great weight; a practice which
it is right to observe in the interpretation of holy scrip-
ture. For it is not likely that the churches, which had
been founded by the Apostles, would either suddenly or
universally have swerved from those opinions, which the
Apostles had briefly expressed, in writing, and afterwards
more fully and clearly explained to them with their own
lips, and reduced to practice. Now certain expressions of
the primitive Christians are usually alleged by those who
are adverse to all wars, whose opinions may be considered
and refuted in three points of view.

In the first place, from these expressions nothing more
can be gathered than the private opinions of certain
individuals, but no public opinion of the Churches. Besides
these expressions for the most part are to be found only
in the writings of Origen, Tertullian and some few others,
who wished to distinguish themselves by the brilliancy
of their thoughts, without regarding consistency in their
opinions. For this same Origen says, that Bees were
given by God as a pattern for men to follow in conduct-
ing just, regular, and necessary wars; and likewise Ter-
tulian, who in some parts seems to disapprove of capital

# The remainder of this section is omitted, Grotius himself stating it
to be only a repetition and enlargement of his arguments immediately
preceding it. (Traunslator.)
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punishments, has said, “ No one can deny that it is good
the guilty should be punished.” He expresses his doubts
respecting the military profession, for in his book upon
idolatry, he says, it is a fit matter of inquiry, whether
believers can take up arms, or whether any of the mili-
tary profession can be admitted as members of the Chris-
tian Church. But in his Book entitled, the SorLbIER’s
Crown, after some objections against the profession of
arms, he makes a distinction between those who are en-
gaged in the army before baptism, and those who entered
after they had made the baptismal vow. %It evidently,
says ke alters the case with those who were soldiers before
their conversion to Christianity; John admitted them to
baptism, in one instance Christ approved, and in another
Peter instructed a faithful Centurion: yet with this stipu-
lation, that they must either like many others, relinquish
their calling, or be careful to do nothing displeasing to
God.” He was sensible then that they continued in the
military profession after baptism, which they would by
no means have domne, if they had understood that all
war was forbidden by Christ. They would have followed
the example of the Soothsayers, the Magi, and other pro-
fessors of forbidden arts, who ceased to practice them,
when they became Christians. In the book quoted above,
commending a soldier, who was at the same time a
Christian, he says, “O Soldier glorious in God.”

The second observation applies to the case of those,
who declined or even refused bearing arms, on account
of the circumstances of the times, which would have re-
quired them to do many acts inconsistent with their
Christian calling. In Dolabella’s letter to the Ephesians,
which is to be found in Josephus, we see that the Jews
requested an exemption from military expeditions, be-
cause, in mingling with strangers, they could not con-
veniently have observed the rites of their own laws and
would have been obliged to bear arms, and to make long
marches on the Sabbaths. And we are informed by
Josephus that, for the same reasons, the Jews obtained
their discharge of L. Lentulus. In another part, he re-
lates that when the Jews had been ordered to leave the
city of Rome, some of them inlisted in the army, and
that others, who out of respect to the laws of their coun-
try, for the reasons before mentioned, refused to bear
arms, were punished. In addition to these a third rea-
son may be given, which was that they would have to
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fight against their own people, against whom it was un-
lawful to bear arms, especially when they incurred dan-
ger and enmity for adhering to the Mosaic law. But
the Jews, whenever they could do it, without these in-
conveniences, served under foreign princes, previously
stipulating, as we are informed by Josephus, for liberty
to live according to the laws and rules of their own
country. Tertullian objects to the military service of his
own times on account of dangers, and inconveniences very
similar to those, which deterred the Jews. In his book on
Idolatry, he says, “it is impossible to reconcile the oath of
fidelity to serve under the banners of Christ, with that
to serve under the banners of the Devil.” Because the
soldiers were ordered to swear by Jupiter, Mars, and the
other Heathen Gods. And in his bdok on the Soldier’s
Crown, he asks, “if the soldier be to keep watch before
the temples, which he has renounced, to sup where he is
forbidden by the Apostle, and to guard in the night the
Gods, whom he has abjured in the day?” And he pro-
ceeds with asking, “if there be not many other military
duties, which ought to be regarded in the light of sins??

The third point of view, in which the subject is to be
considered, relates to the conduct of those primitive
Christians, who, in the ardour of zeal, aimed at the
most brilliant attainments, taking the divine counsels for
precepts of obligation, The Christians, says Athenagoras,
never go to law with those, who rob them.

Salvian says, it was commanded by Christ that we
should relinquish the object of dispute, rather than en-
gage in law suits. But this, taken in so general an ac-
ceptation, is rather by the way of counsel, in order to
attain to a sublimer mode of life, than intended as a
positive precept. Thus many of the primitive Fathers
condemned all oaths without exception, yet St. Paul, in
matters of great importance, made use of these solemn
appeals to God. A Christian in Tatian said, “I refuse
the office of Praetor,” and in the words of Tertullian, “a
Christian is not ambitious of the Aedile’s office.” In the
same manner Lactantius maintains that a just man, such
as he wishes a Christian to be, ought not to engage in
war, nor, as all his wants can be supplied at home, even
to go to sea. How many of the primitive fathers dis-
suade Christians from second marriages? All these
counsels are gdod, recommending excellent attainments,
highly acceptable to God, yet they are not required of
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us, by any absolute law. The observations already made
are sufficient to. answer the objections derived frcm the
primitive times of christianity.

Now in order to confirm our opinions, we may observe
that they have the support of writers, even of greater
antiquity, who think that capital punishments may be
inflicted, and that wars, which rest upon the same author-
ity, may be lawfully engaged in by Christians. Clem-
ens Alexandrinus says, that “a Christian, if, like Moses,
he be called to the exercise of sovereign power, will be
a living law to his subjects, rewarding the good, and pun-
ishing the wicked.” And, in another place, describing
the habit of a Christian, he says, “it would become him
to go barefoot, unless he were a soldier.” In the work
usually entitled the ConsTiTUTIONS OF CLEMENS RoOMANUS,
we find that “it is not all killing which is considered
unlawful, but only that of the innocent; yet the admin-
istration of judicial punishments must be reserved to the
supreme power alone.” But without resting upon indi-
vidual authorities, we can appeal to the public authority
of the church which ought to have the greatest weight.
From hence it is evident that none were ever refused
baptism, or excommunicated by the church, merely for
bearing arms, which they ought to have been, had the
military profession been repugnant to the terms of the
new covenant. In the CowNsTiTUTIONS just quoted,
the writer speaking of those who, in the primitive times,
were admitted to baptism, or refused that ordinance,
says, “let a soldier who desires to be admitted be taught
to forbear from violence, and false accusations, and to be
content with his regular pay. If he promises obedience
let him be admitted.” Tertullian in his Apology, speak-
ing in the character of Christians, says, “We sail along
with you, and we engage in the same wars,” having a
little before observed, “we are but strangers, yet we
have filled all your cities, your islands, your castles, your
municipal towns, your councils, and even your camps.”
He had related in the same book that rain had been ob-
tained for the Emperor Marcus Aurelius by the prayers
of the Christian soldiers.* In his book of the crown, he
commends a soldier, who had thrown away his garland,
for a courage superior to that of his brethren in arms,

*Grotius does not vouch for the truth of this assertion, but only
quotes the passage to shew there were CHRISTIANS in the army of
Marcus Aurelius.
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and informs us that he had many Christian fellow sol-
diers.

To these proofs may be added the honours of Martyr-
dom given by the Church to some soldiers, who had been
cruelly persecuted, and had even suffered death for the sake
of Christ, among whom are recorded three of St. Paul’s
companions, Cerialis who suffered martyrdom under
Decius; Marinus under Valerian; fifty under Aurelian,
Victor, Maurus, and Valentinus, a lieutenant general
under Maximian., About the same time Marcellus the
Centurion, Severian under Licinius. Cyprian, in speaking
or Laurentinus, and Ignatius, both Africans, says, “They
too served in the armies of earthly princes, yet they were
truly spiritual soldiers of God, defeating the wiles of the
Devil by a steady confession of the name of Christ, and
earning the palms and crowns of the Lord by their
sufferings.” And from hence it is plain what was the
general opinion of the primitive Christians upon war,
even before the Emperors became Christians.

It need not be thought surprising, if the Christians of
those times were unwilling to appear at trials for life,
since, for the most part, the persons to be tried were
Christians. In other respects too, besides being unwilling
to witness the unmerited sufferings of their persecuted
brethren, the Roman laws were more severe than Chris-
tian lenity could allow of, as may be seen from the single
instance of the Silanian decree of the Senate.* Indeed
capital punishments were not abolished even after Con-
stantine embraced and began to encourage the Christian
religion. He himself among other laws enacted one
similar to that of the ancient Romans, for punishing
parricides, by sewing them in a sack with certain animals,
and throwing them into the sea, or the nearest river.
This law is to be found in his code under the “title of
the murders of parents or children.” Yet in other respects
he was so gentle in punishing criminals, that he is blamed
by many historians for his excessive lenity. Constantine,
we are informed by historians, had at that time many

" # By the Silanian decree of the Senate, it was ordered that if a master
happened to be murdered in his own house, all the slaves under the
same roof should be put to death; even though no proof appeared of
their being concerned in the murder. We have an example of the case
in Tacitus. Annal. v. xiv. ch. xlii. The Emperor Adrian softened the

rigour of that decree, by ordering that only they should be exposed to
the rack, who were near enough to have heard some noise. Spartian,

Life of Adrian, ch. xviil.
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Christians in his army, and he used the name of Christ
as the motto upon his standards. From that time too
the military oath was changed to the form, which is
found in Vegetius, and the soldier swore, “ By God, and
Christ, and the holy spirit, and the majesty of the
Emperor, to whom as next to God, homage and rever-
ence are due from mankind.” Nor out of so many Bishops
at that time, many of whom suffered the most cruel
treatment for their religion, do we read of a single one,
who dissuaded Constantine, by the terrors of divine wrath
from inflicting capital punishments, or prosecuting wars,
or who deterred the Christians, for the same reasons,
from serving in the armies. Though most of those
Bishops were strict observers of discipline, who would by
no means dissemble in points relating to the duty of the
Emperors or of others. Among this class, in the time
of Theodosius, we may rank Ambrose, who in his seventh
discourse says, “there is nothing wrong in bearing arms;
but to bear arms from motives of rapine is a sin indeed,”
and in his first book of Offices, he maintains the same
opinion, that “the courage which defends one’s country
against the incursions of barbarians, or protects one's
family and home from the attacks of robbers, is complete
justice.” These arguments so decidedly shew the opinions
of the primitive Christians in the support of just and
necessary war, that the subject requires no farther proof
or elucidation. ‘

Nor is the argument invalidated by a fact pretty gen-
erally known, that Bishops and other Christians often
interceded in behalf of criminals, to mitigate the pun-
ishment of death, and that any, who had taken refuge
in churches, were not given up, but upon the promise of
their lives being spared. A custom was introduced like-
wise of releasing all prisoners about the time of Easter.
~ But all these instances, if carefully examined, will be

found the voluntary acts of Christian kindness, embrac-
ing every opportunity to do good, and not a settled point
of public opinion condemning all capital punishments,
Therefore those favours were not universal; but limited
to times and places, and even the intercessions them-
selves were modified with certain exceptions.*

*As Grotius has so fully established his argument, it is unneces-
sary to review his answer to further objections.—(TRANSLATOR.)



CHAPTER IIL

THE DivisioN oFr WAR InTo PuBLIC AND PRIVATE AND
THE NATURE OF SOVEREIGN POWER.

The Division of War into public and private— Examples to prove
that all private War is not repugnant to the Law of Nature since
the erection of Courts of Justice—The Division of Public War into
formal, and informal — Whether the suppression of Tumults by
subordinate Magistrates be properly public War— Civil Power, in
what it consists — Sovereign Power further considered — The opinion
of those, who maintain that the Sovereign Power is always in the
people, refuted, and their arguments answered —Mutual subjection
refuted — Cautions requisite to understand the nature of Sovereign
Power — Distinction of the real differences that exist under similar
names — Distinction between the right to Sovereign Power, and the
mode of exercising it.

1. Tue first and most necessary divisions of war are
into one kind called private, another public, and another
mixed. Now public war is carried on by the person
holding the sovereign power. Private war is that which
is carried on by private persons without authority from
the state. A mixed war is that which is carried on, on
one side by public authority, and on the other by private
persons. But private war, from its greater antiquity, is
the first subject for inquiry.

The proofs that have been already produced, to shew that
to repel violence is not repugnant to matural law, afford
a satisfactory reason to justify private war, as far as the °
law of nature is concerned. But perhaps it may be
thought that since public tribunals have been erected,
private redress of wrongs is not allowable. An objection
which is very just. Yet although public trials and courts
of justice are not institutions of nature, but erected by
the invention of men, yet as it is much more conducive
to the peace of society for a matter in dispute to be de-
cided by a disinterested person, than by the partiality
and prejudice of the party aggrieved, natural justice and
reason will dictate the necessity and advantage of every
one’s submitting to the equitable decisions of public
judges. Paulus, the Lawyer, observes that ®what can be
done by a magistrate with the authority of the state,

(55)
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should never be intrusted to individuals; as private re-
dress would give rise to greater disturbance. And “the
reason, says King Theodoric, why laws were invented,
was to prevent any one from using personal violence,
for wherein would peace differ from all the confusion of
war, if private disputes were terminated by force?” And
the law calls it force for any man to seize what he thinks
his due, without seeking a legal remedy.

II. It is a matter beyond all doubt that the liberty of
private redress, which once existed, was greatly abridged
after courts of justice were established. Yet there may
be cases, in which private redress must be allowed, as
for instance, if the way to legal justice were not open.
" For when the law prohibits any one from redressing his
own wrongs, it can only be understood to apply to cir-
cumstances where a legal remedy exists. Now the ob-
struction in the way to legal redress may be either
temporary or absolute. Temporary, where it is impossible
for the injured party to wait for alegal remedy, without
imminent danger and even destruction. As for instance,
if a man were attacked in the night, or in a secret place
where no assistance could be procured. Absolute, either
as the right, or the fact may require. Now there are
many situations, where the right must cease from the
impossibility of supporting it in a legal way, as in un-
occupied places, on the seas, in a wilderness, or desert
island, or any other place, where there is no civil gov-
ernment. All legal remedy too ceases by fact, when sub-
jects will not submit to the judge, or if he refuses
openly to take cognizance of matters in dispute. The
assertion that all private war is not made repugnant to
the law of nature by the erection of legal tribunals, may
be understood from the law given to the Jews, wherein
God thus speaks by the mouth of Moses, Exod. xxii. 2.
«If a thief be found breaking up, that is, by night, and
be smitten that he dies, there shall no blood be shed for
him, but if the sun be risen upon him, there shall be
blood shed for him » Now this law, making so accurate
a distinction in the merits of the case, seems not only to
imply impunity for killing any one, in self-defence, but
to explain a natural right, founded not on any special
divine command, but on the common principles of jus-
tice. From whence other nations have plainly followed
the same rule. The passage of the twelve tables is well
known, undoubtedly taken from the old Athenian Law,
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“If a thief commit a robbery in the night, and a man
kill him, he is killed lawfully.” Thus by the laws of all
known and civilized nations, the person is judged inno-
cent, who kills another, forcibly attempting or endanger-
ing his life; a conspiring and universal testimony, which
proves that in justifiable homicide, there is nothing re-
pugnant to the law of nature.

IV.* Public war, according to the law of nations, is
either soLEmy, that is FORMAL, or LESs SOLEMN, that is
INFORMAL. The name of lawful war is commonly given
to what is here called formal, in the same sense in which
a regular will is opposed to a codicil, or a lawful marriage
to the cohabitation of slaves. This opposition by no means
implies that it is not allowed to any man, if he pleases,
to make a codicil, or to slaves to cohabit in matrimony,
but only, that, by the civil law, rorMaL wiLLs and SOLEMN
MARRIAGES, were attended with peculiar privileges and
effects. These observations were the more necessary;
because many, from a misconception of the word just or
lawful, think that all wars, to which those epithets do not
apply, are condemmned as unjust and unlawful. Now to
give a war the formality required by the law of nations,
two things are necessary. In the first place it must be
made on both sides, by the sovereign power of the state,
and in the next place it must be accompanied with cer-
tain formalities. Both of which are so essential that one
is insufficient without the other.

Now a public war, LEss soLEMN, may be made without
those formalities, even against private persons, and by any
magistrate whatever. And indeed, considering the thing
without respect to the civil law, every magist