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NOTE BY THE EDITOR.

Tue subject of Judicial Procedure was a very favourite one with the Author, and one to
which he was continually in the habit of recurring for more than thirty years. The con-
sequence was, an immense mass of MSS. on this subject, extending to several thousands of
pages, was found at bis decease. Very many or the Chapters were written over and over
again, each of them varying in some particet,rs: and all of them were more or less in an
unfinished state. In preparing these MS9 for publication, the principal ohject throughout
has been. as far as nnssible to present tce text in the very words of the Author. The
arrangement, 1 au tuliy aware, 18 not so logical as it ought to have been, or as it would
have been, if the Author had lived to finish the Work. The difficulty was occasioned by
this circumstance. In some Chapters, which in strictness ought to have followed others,
allusions were made to the contents of those others, as if they were already known to the
reader, and therefore they would not have been so readily understood, unless they had been
made to follow, without making greater alterations in the text than I felt myself justified
in doing. The plan pursued with respect to those Chapters which treated of the same
topic, has been to incorporate the separate matter of each into one. and cancel the rest.
Although much has been done in this way, and also in cancelling other repetitions, yet I
fear sope still remain, which should huve been omitted. If this be found to be the case,
the only apology 1 can offer is, that in a tesk of this responsible nature, I considered I
should bz erring on the safer side by retaining too much, rather than too little.

By far the greater portion of the Work was written between the years 1820 and 1827,
both inclusive. Parts of the Introduction and the first Chapter were written so long ago
as 1802, and may be distinguished by the style. In order fully to appreciate the merits of
the arrangements here proposed, reference must be made to all that concerns the Judicial
Establishments and the Minister of Justice, in the Constitutional Code. The Author's
great Work on Evidence should also be corsulted.

In the Appendix will be seen the commencement of an ¢ [nitial Sketch of Procedure,”
which was written under circumstances somewhat interesting. In the Autumn of 1825,
the Author visited Paris for the benefit of bis health. On bhis return, he was detained at
Bou.ugne by a contrary wind for nearly a fortnight, and there at the end of that time this
Sketch was written, It was the first thing written by the Author for nearly three months,
during which his indisposition continued.

The paper on Account-Taking Judicatories was intended by the Author to be attached
ta the Procedure Code; although it partly belongs to the Constitutional Code.

Two very instructive communications follow, on judicial matters in the East Indies.
Oue 13 from Sir Alexander Johnston, the distinguished Chief-Justice of the Island of Cey-
Jon; the other from a highly valued friend of the Author, who is now in India; I have no$
therefore been able to ash his permission to publish his name.

Ricuarp Doang.
London, 30th December 1837, :
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PRINCIPLES OF JUDICIAL PROCEDURE,

WITH THE OUTLINES OF A

PROCEDURE CODE.

PREFACE.

Or the present pnblication, the particular
object is the preserving the country from
being saddled by institutions, which under
the profession, sincere or insincere, of con-
tributing to the formation of an appropriate
code of procedure, will have the effect rather
of retarding, or even preventing it, and, at
the same time, addiug to expense, by which
no fruit in the shape of benefit will be pro-
duced.

A Procedure Code, fit to be invested witk
the form of law, could not be prepared other-
wise than by and with reference to the codes
of law, penal and non-penal, to which it has
for its object and purpose the giving execu-
tion and effect.

The present production, instead of follow-
ing, precedes both these codes. If applicable
in other respects, it will not be found on that
account inapplicable to its intended purpose.

With regard to prospect of success, the
sense of the public mind may as well be taken
by this uncompleted and provisional 5ubli-
cation, as by a completed work.

The characteristic features, and fundamental
prmclples.—all will be seen brought to view:
only in respect of matters of detail, will there
be an to add, to defalcate, or to sub-
stitute. As of the phm here proposed, with
its supposed features of aptitude, so of the
system at present in force, with ite supposed
features of inaptitude.

On this occasion I shall be found (1 hope)
to have rendered sufficiently apparent the
complete inaptitude of the established system
with reference to its professed purpose; and
thence the absolute and indispensible neces.
sity of a code, entirely new, from beginning
to end. This, supposing it done, will be no
small thing done.

What is more, bere is much which, in the
character of a proposed code. all persons who

feel inclined, may take in hand, and take for
the subject of consideration md publication ;
and hy this means, towards ultimate success
50 much advance will have been made.

It might perhaps not be a great deal too
much to say of it, that in its present state,
it might form a warrant for the appointment
of a Committee of the House of Commons,
and the consideration of it, the subject-matter
of & portion of the labours of such a coma
mittee ; and while the committee was octue
pving itself in the requisite labour, on ite
several points (including what regards the
3udmary establishment, which is already in
print,) I shall, if alive, be occupied according
to the measure of my ability, in making sueh
amendinents as I find a demand for.

The reason for this burrying, is the fear
of seeing real improvement obstructed, and
even improbabilized, by the creation of new
offices, with enormous salaries attached to
them.

Let me ask, how many centuries would it
take to remove the already generslly-acknow-
ledged abuses, at the rate of progress at
which the operation has been, and is per-
forming, by the recent statutes?

Noobjection however to these; in the raad
to reform, every inch made is better than
none.

INTRODUCTION.

By procedure, is mesnt the course taken for
the execution of the laws, viz. for the aceom.
plishment of the will declared. or supposed
to be declared, by them in each instance,
Laws prescribing the course of procedure have
on a former occasion been characterized by
the term adjective laws, in contradistinction
to those other laws, the execution of which
they have in view, and which for this same
purpose have been characterized by the core
respondent opposite term, substantive lxws,
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For in jurisprudence, the laws termed ad-
jective, can no more exist without the laws
termed suBstantive, than in gramwar a noun
termed adjective, can present a distinct idea
without the help of a noun of the substantive
class, conjoined with ir.

As in fact every act by which a course of
procedure is commenced has for its end or
object, the bringing about the execution of
some law of the substantive class, so, in point
of utility, it may be said that the course of pro-
cedure ought to have in every instance, for its
main and primary end at Jeast, the accomplish-
ment of the will manifested in the body of
substantive lJaws. For thisis not only a use
of it, but the only use for it.

The ultimate utility of it will therefore de-
pend altogether upon the utility of the sub-
stantive laws, the execution of which is in
eachinstance endeavoured to be brought about:
unless the substantive law be conformable to
the greatest happiness of the community, the
use made of the body of adjective laws on that
occasion canpot be conformable to that samne
end, But though this may with trath be given
as the main and primnary end of the course of
procedure, it cannot however be given as the
sole end ; because in the pursuit of that same
end, a variety of inconveniences are apt to
oceur, and indeed in a certain degree cannot
several of them but occur — in every instance :
hence result, as 80 many eollateral or subordi-
nate ends, the avoiding as far as pussible the
giving birth to those several incouveniences.

The code of procedure, then, is composed
of the system or assemblage of adjective laws.

Of the substantive branch of the law, the
only defensible object or end in view, is the
saaximization of the happiness of the greatest
number of the members of the community in
question,

Of the adjective branch of the law, the
only defensible object, or say end in vicw, is
the maximization of the execution and effect
given to the substantive branch of the law.

The present proposed code is coniposed of

en aggregate of arrangements, having the
above for their object, or end in view.
_ Of every extensive body of law, the end,
mainly at least, if not exclusively, in view, has
been the greatest happiness of those by whom
the body of law in question was made.

Congistently with the nature of man, and
the preservation of his species, no other could
any extensive body of law have had for its
eod in view. For proof of this position, see
the Consiitutional Code.

In a representative Democracy, if rightly
constituted, the possessors of the constitutive
or supreme authority are the aggregate body
of the members fitted for self-government ;
wsnd the possessors of the legislative authority
are their delegates, aud would represent their
interests. :

In the case of an Aristocracy, the interests
of the members of the aristocracy, or the ma-
jority of them, would prevail ; and in the case
of a Monarchy, the interest of the monarch.

In a mixed monarchy, composed of the
monarch and the aristocracy, it would he the
conjunct interest of the monarch and the
members of that same aristocracy that is to
say, of the majority of those who act on the
theatre of legislation.

In the case of a mixed monarcky, com-
posed of the monarch, the aristocracy und
the delegates, or say deputies, of the people,
the conjunct interests of those same three
autborities,

Thus much as to substantive law. But
in the case of adjective law, or say procedure
law, to a greater or lesser exteut the law
has bad for its authors, in proportions infi-
nitely diversified, Jagislative authority (in its
several madification, and the judicial au-
thority —in & word, the judges, who wnder
the notion of interpreting, where, in fuct,
there was nothing to be interpreted — have
been suffered, in effect, to legislate. The
consequence is, that in correspondent pro-
portions, this branch of tle law has had for
its object, or end in view, the interest of
this class of the functionarics concerned in the
making of it.

But niore espectully in the mode in whien
their remuneration has commonly been allot-
ted to them, is their interest in a state of
diaetrical opposition to the interest of those
for whose benefit the laws are everywhere
professed to have been made.

By the author of these pages, no share ia
that profit was ever aimed nt, or desired, nor
at present could by possibility be received:
his interest is therefore in the state of the
greatest possible harmony with what he has
made Lis duty; and accordingly, wheresoever
it may have happened to him to have erred,
the error will bave bad a deficiency not in
moral, but in active and intellectual aptitude
for its cause.

Amoung the arguments employed, and
which, since some recent occurcences, have
been made use of, for stopping the progress
of improvement (and securing against diwi-
nution the addition made every year to the
number of those who, by and for the benefit
of lawyers, are punished for not knowing
what they have been carefully kept under an
impossibility of knowing,) one is— You can-
not provide for everything; therefore yon
ought not to provide for anything more than
what bas been provided for already.

To understand the force and value of this
argument — the aptitude, moral and intellec-
tual, of those by whom it hasbeen employed —
employ it to other branchesof art and science.

Without going out of the field of legisla-
tion, apply’it to substantive law. Apply it
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to medicine : you cannot cure all diseases —
why give yourselves so much trouble in the
endeavour to cure any more than you can
already.

For tue enactment, or say establishment,
of any law, or of auy mass of the matter of
law — of two species of power —the intel-
lectual and the political —the concurrence,
or say conjunction, is nccessary: intellectual,
that of the legislative draughtaman; political,
that of the legislator. The political cannot,
in the most improved state of society, be with
‘propriety in hands other in number than a
select few: in the least improved, it has
everywhere been of necessity in the Lands of
& single person.

But before it comes to be presented to the
legislative assembly in the legislation cham-
ber, there is another tribunal in which, with
great advantage to the public, every question
of law which is invested with a certain de-
gree of importance may be introduced — and
that is the public-opinion tribunal. For the
purpose of introducing into this tribunsl a
proposed law, the right of initiation apper-
tains at once to every person who can find
adequate inducement for giving exercise to
It.

In the legislative assembly, proposed Jaws
cannot without confusion be taken into con-
sideration, and compared together, in any
considerable numbers. But by the public-
opinion tribunal, they may be subjected to
this operation, in 8 number altogether unli-
mited.

To introduce, or attempt to introduce,
into the legiclative assemnbly, a mass of law
of a new complexion, before the minds of
men were to a certain degree prepared for the
recepfion of it, would be lost labour, and a
hopeless task. Not so the like attempt in
relation to the public-opinion tribunal.

Why set about drawing up a perfect body
of laws — that is to say, one which te your-
self you expect will appear so ?— why give
yourselfany such trouble? Suppose the task
of drawing it up accomplished, can you se-
riously expect to see it, in that place, put to
use ? — can you flatter yourself with any such
hopes ?

Answer: No. But, to aperson who has
Icisure, and who has the means of living
while the work is going on, that considera-
tion is no safficient reason for declining the
task.

in the present instance, the work must of
necessity be the work of many years — say six,
eight, ten years. Now, suppose it a settled
rule that no such work shall be begun to be
drawn up till a probability of its being imme-
diately taken into consideration in the legisla-
tive assembly (and ultimately adopted) has
presented itself, —— what is the eonsequence ?
“Answer: That the neceseary time in question

— the six, eight, ten years —wil he lost ; tha
public for that whole length of time deprived
of the receipt and enjoyment of this all-coms
prehensive instrument of felicity.

Ok ! but this is innovation ! ——m Ob. yep .=
unquestionably ; it is innovation. But.what
follows? From misery, whatever be tha
shape of it, a change t6 tranquillity is iung,
vation. From war, whencesoever it comes,
change to peace is innovation. War, misgry,
wickedness in every shape — are they then
to be perpetuated ?—all for fear of innova~ _
tion ?

Whoever takes in hand these pages, will
do well, in the first place, to lay out of his
mind everything that belongs to the existing
system, baptized the technical. lle will see
there, when the time comes, nothing but
confusion — a purposely and most elaborately
orgunized system of confusion. Of itself, it
accordingly explains nothing: explanation it
requires itself throughout, so far from beinﬁ
capable of affording it. Tn the Lere propose
system, styled the natural, he will see the
course prescribed by common experience and
common sense. ‘The purpose being to give
execution and effect to a systemn of arrange.
ments and ordinances, by elicitation made of
the truth of facts, the question will always
be, whether this or that one of the arrange-
ments made, or supposed made (supposed
only in the case of the unwritten law,) has
application to the individual case in ques.
tion.

For arrivingat the truth, the natural course,
it will be seen, is the same in all cases. Under
the technical system, the course pursued is
different, according to the various judicatories
employed, with their different portions of the
field of law (logical or geographical) aseigned
to them, or occupied by them, with corre~
sponding different setsof powersand duties—
common law, equity law, civil law, penal law,
ecclesiastical law, admiralty law, general ses
sions law, petty sessions law, and 80 op —all
differing so widely from one auother, while
pretendiag to be directed to oue and the sama
object, — the discovery of truth in regard ta
facts, by means of evidence, Al of them
goodl, it is inpossible they ahould be ; all bad,
it is altogether possible they sbould be, and
will accordingly be seen to be; all unapt —
relution had to such their professed and fulse.
ly preterded purpose; sll good, — relation
had to their non-professed, but disguised, and
endeavoured-to-be-coacealed, purpase s —viz,
the promotion of the particulur and sinister
interest of the institutors, at the expense and
by the sacrifice of, the univeraal interest.

Of the proposed system, these are tha
leading features:— -,

1. Expense of litiscontestation, defrayed as
far 88 possible by the public,

2, Cases of necessity excepted, attendsupg




of -parties in their own case, not less univer-

sal anfl punctual than that of third persons
An the character of wic
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medium of such information as comes in his
n{. or is obtainable by him, can he ever act,
ot forbear to act. If that information is falae,

8. With ample precaution against ab
-mecesssry expense of evidence, and profes
slonal assistance, provided by the public, for
thoge who are not themselves in a condition
to defray it.

4. For the verity of whatever statement is
made on a judicial occasion, or actually or
eventually for a judicial purpose, effectual

rovision will be made,— and that the same

in all cases, — by appropriate punishment, and’

_without the intervention of any useless cere-
mony. .

CHAPTER L
GENERAL VIEW—-ENDS OF JUDICATURS.

WhaEN the whole body of the Law has for
its object the greatest happiness of the greatest
number, the whole of the adjective branch
taken together may be said to bave two spe-
cific ends : the one positive, maximizing the
execution and effect given to the substantive
branch; the other negative, minimizing the
evil, the hardship, in various shapes necessary
to the accomplishment of the main specified
end.

Between these two-pursuits the conflict is
all pervading and perpetual. Whatsoever ar-
rangement is taken for the attainment of the
one end, it can scarcely avoid being in a
greater or less*degree obstructive to the at-
tainment of the other end.

If, whether it be with a view to compen-
sation merely, or to compensation and punish-
ment together, measures of adequate strength
for securing eventual forthcomngness on the
part of the defeudant — person and property
included — be not taken, injured individuals,
who are, or would, or should bave been,
prosecutors, or say pursuers, remain without
redress—without indemnity for the past, or
security for the future : if measures of more
than adequate strength are taken, evil-doing
defendants not only may be made to suffer
more than is necessary ; but, what is worse,
hardship (to an indefinite amount) may be
made to fall on the heads of men who have
not in any way been evil-doers ; and then not
only with and by, but even without, any evil
oconsciousnessor evil intention onthe pursuer’s
side.

In this way the judicial establishment
(how well and faithfully soever the duties
of it may be performed) may be made the
instrument of oppression, and even of depre-
dation. No intellectual aptitude — no active
sptitude —noappropriate knowledge or judg-
Xent on the part of the judge — can render
him completely secure against so deplorable
avesult. No otherwise than through the

and by of its falsity deceptive, a wrong
judgment is on his part unavoidable. :

On this occasion, as on every other, the
grand eecurity of securities is publicity ;.
exposure — the completest exposure of the
whole system of procedure—whatever is done
by anybody, being done before the eyes of
the universal public. By this means, appro-
priate moral aptitude may be maximized
appropriate intellectual aptitude may be maxi-
mized — sppropriate active aptitude may be
maximized. The greater the tutelary infiu.
ence exercised over the judge by the public
eye, the more intense will be the attention
on each occasion bestowed by him, in the
endeavour to obtain adequate knowledge, and
give maturity and correctuess to his judgment,
as well as quickness to the exercise given on
this oecasion to his active faculties.

Still, however, against deception by false
assertions and false evidence in other shapes,
the soundest judgment can never be secure,

What remasins, then, is, to provide what
security can, without preponderate hardship
be provided ngainst falsity uttered by unindi-
vidual coming in the character of a pursuer,
with the view to subject to a hardship, &
defendant on whose part no wrong has had
place.

Of the necessity of making arrangements
of this sort—of the difficalty that attaches
upon the endeavour—uo adequate conception
can ever have been formed by those whose
thoughts have been confined within the
bounds of the field, occupied by the arrange-
ments taken with this view in any body of
law that bas ever been in force. In every
such body of law, the expense and vexatiou,
attached without distinction to the operation
of legal pursuit in every case, tend with a
force proportioned to the aggregate force of
the complicated mass of hardship, to the
prevention of ungrounded and ill-grounded
suits.

Such is its tendency, and such to a prodi-
gious extent is its effect, independently of all
intention and desire on the part of those by
whom the system was framed, or those by
whom application is made of the powers es-
tablished by it. To the production of this
thus far salutary result, not only is no such
endeavour or desire necessary, hut in spite of
their most strenuous endeavours to the con-
trl::':' it eould uot be prevented from taking

At the same time, while witbout, and (to
an even universally-indefinite extent) sgainst
any such intention, this mass of hardship is
in this shape productive of good effects ; in
another shape it is to an unmcasurable extent
productive of evil effects It is an instri~
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é‘ut-pm. into the -hulllds ofrtil; e80T —
every oppressor who is and wicked
enough to purchase the use of it, st the
bands of those whe, according to the inten-
tion of those by whom it was made, continue
to reap the profit — an instrument, by which,
under the yoke of one-tenth of the popula-
tion, nine-tenths are kept in an oppressed
state, and but for the salutary, though scarce
perceptible influence of the public-opinion
tribunal, would be kept in a state of the
most sbject slavery.

That, on the part of rulers, the evil is
everywhere the result —not of oversight,
or deficiency in intellectual aptitude, but of
purposed intention and endeavour—is matter
of demonstration. For evervwhere not only
are the obstacles in question left in full force,
without any endeavour to remove or lessen
them, but addition, and to a vast amount, is
made to their force — made, too, by instru-
ments of their own manufacture — made by
them, with the manifestly-resulting effect,
sad thence with this unquestionable purpose,
namely — the creation of law-taxes and law-
fees: law-taxes imposed by the rulers for the
increase of their own excessive opulence;
law-fees, which in their legislative capacity
they suffer their colleagues and instruments
to exact for the increase of their own exorbi-
tant wealth, thus amassed by the application
of oppression to the purpose of depredation.

Thus, then, the endeavours of the philan-
thropist in the law may be expressed by this
one problem : how to unite the maximization

* of redress for the injured in the character of

pursyers, with the minimization of hardship
on the innocent in the character of defend.
ants.

These being the ends, the means may be
stated as follows: —

1. In 80 far as necessary, under the name
of security for eventual justiciability, on the
plaintiff’s side, a condition imposed, to the
obtainment of the judicial services for the
alleged purpose of secking redress for in-
jury.

2.y In case of an unjust demand, for the
prevention of needless and unprofitable vex-
mtion and expense (such as might otherwise
be imposed on individuals in the situation of
defendants, by individuals placing themselves
in the situation of plaintiffs,) a provision made,
not only of eventual compensation but also
of punishment, to be inflicted on those alone
in whose instance the existence of blame, in

. oue of two shapes, bas been established.

These two shapes are— 1. Evil conscious-
ness; 2. Temerity or rashness.

By evil conkeiousness, understand, on the
part of lim by whom a suit is commenced or
earried on, a consciousness of the injustice of
il—of thenon-existenceof alladequate groind
for'it,

GENERAL VIEW-_ENDS OF JUDICATURE. -

By temerity or rashness, understand tha
absence of that due mttention, -by which, it
bestowed upon the subject, -he hy whom sn
unjust suit is commenced would have heen -
rendered conscious of the injustice of it. ~ -.

By way of punishment, suppose law-taxes -

enforced against such suitars as -have been

found to blame. Tax for vexatious pursuit: .'

tax for vexatious defence.

In certain cases, assistance should be ren-
dered at the expense of the pablic, or of
spontaneously-contributing individuale; as.
sistance afforded to persons to whom (whether
on the pursuer’s or on the defendant's side)
the inability to defray the expense of pursu.
ing the necessary means of obtaining justice
would otherwise render them destitute of the
means.

The sources of such expense are —

Procurement of evidence, in the case where
expense is necessarily attached to the elici-
tation of it: namely, — 1. In the case of oral
evidence, the expense of conveyance to and
from the abode of the proposed witness to
and from the seat of judicature; 2. The ex~
pense of demurrage at the seat of judicature;
3. Loss of time, which, to those to whom
time is an indispeusable source of subsistence,
is tantamout to expense; 4. In the case of
written evidence, the expense of making the
necessary transeripts. There is also the cor-
respondent expense in the case of appeal.

The sources of receipt in all cases are —

1. Voluntary and gratuitous contributions
on the part of judicial assessors and others,
to whose cognizance the case has happened
to muke its way. i

2. Under the eye of the judge, purchase
of assistance for this purpose, by engagenient
to repay in case of success, together with a
premium adequate to the risk.

3. A fund to be provided for this purpose
at the expense of the public.

As to blame, independently of any which
may have had place at the origin of the suit:
on the part of the pursuer, in the case of &
pursuit accompanied with the cousciousnese
of its groundlessness ; on the part of the de-
fendant, a defence under the like conscions-
ness of its groundlessuess, — blame may have
place on either side; and this as well on the
part of him who knows himself to be In the
wrong, as on the part of him who, being in
the wrong, knows not that he is so. Such will
be the case in so far as, on either side of the
cause, arrangements are taken, having for
their effect (whether they have or have not
had for their object) the production of need-
less vexation or expense on the part of the
oppasite side.

As tothe provision of fine or other punish-
ment for vexatious pursuit or defencs, if
security in that shape were not provided,
ouserve the evils {hat would ensue .
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- For the purpose of mimmizing vexation and
expenss, or rather for the purpose of avoiding
to creute it. one fundamental general rule is,

- exceptions excepted — obligation of personal
appearance at the judgment-geat, on the part
of all parties as well as witnesses

Of this arrangement, the necessity to jus-
tice, that is to say, to all the necessary ends
of justice, will be shown further on. For the
purpose of the argument, let it bere be pre-
viously assumed.

Now, then, observe the conrequence.

Every person being compellable to appear
at any time, and thus at all times, at the in-
stance of any person or any number of per-
sons appearing in the character of plaintiffs —
and no person prevented from appearing in
that character, or punishable for the vexation
produced as above —the whole life of any
person, or of persons in an indefinite number,
might be completely occupied by calls to this
effect: a tyranny exerciseable over all would
thus be put into the hands of all —a tyranoy,
end of such sort as would have, amongst other
effects, that of a licence to commit murder,
by cutting off from men, in any number, the
means of earning their sabsistence.

Of the demand by which commencement
is given to a suit, what in every case is the
object? Answer: In every case, to give
execution and effect to the corresponding
portion of the law.

Good. But as many as are the different
remedies, and 80 many as are the different
forms and proportions in which they are ca-
pable of being applied, and, to suit the indi-
vidual wrong or individual right in question,
require to be applied —how can the same
course of procedure, or even any small num-
ber of different courses of procedure, be in
itself applicable, or be capable of being made
applicable to each? .

Answer: In this way. What they have in
eommon is this: — For the judge to be able
to give execution and effect to the appropriate
portion of law involved, whatever it may turn
out to be, what is necessary is, — that the
means of execution be in his power — at his
disposal —in his possession, or at his com-
mand. These are the person, reputation,
property, and in certain respects, condition in
life, of the parties, and in particular of the de-
fendant, together with any such miscellaneous
veluable right as it may bappen to the party
to be in possession of.

But omitting, for shortness, reputation
and condition in life, for placing the person
and property at the judge's disposal, the
means requisite are exsctly the same, what-
soever may be the disposition which, by his
ultiiate terminative decree, be may deem it
advisable to make of them. In regard tothe
person, to keep it in confinement for a single
day, or for the whole of life —~or, supposing
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the law to permit it, to substitute death to
life. Thus it is, that in the case of the most
trifling pecuniary demand, and in the esse
where the whole property of the defendant—
his personal liberty, duning the whole of his
life, or even his life itself, — is at stake, the
means, if not of actusl execution, of being
in a condition to order and effect actual
execution, will be in every case the same.

In regard tothese saune means of execution,
one considerable difference, alas ! will be found
to have place between the means of execu-
tion applying to the case where the remedy
required is of the most burthensome kind to
the proposed defendant, and that in which it
is of the least burthensome kind. The more
urgent the need which the party on the pur-
suer's side may have of the remedy sought by
him at the charge of the defendant’s side, the
greater the need there is of the judge's put-
ting himself in the possession of the physical
faculty of applying the appropriate remedy,
how burthensome soever to the defendant. But
in many cases, the determining to wait till
full proof can have been made of the justice
of the demend, woulid be in effect to render
the fulfilinent of the duty of giving execution
and effect to the appropriate portion of sub-
stantive law impossible: for, in the meaniime,
and while the proof was in collection, person
and property would be out of the reach of the
judge. Thus, in cases of a certain degree of
linportance, the need of a sort of provisional
means of execution, of which in these cases
the eventual good has a preponderance over
the actual cvil.

In regard to the means of probation, the
coineidence is still more entire. Be the de-
mand what it may — be the appropriate means
of execution and effect what they may, the
evidence adapted to the purpose of obtsining
credence for the elleged matter of fact in
question will be the same: the means requi-
site to be taken for coming at the source of
the evidence, and eliciting it from its sources
in the best shape, will always be the same.

True it is, that in this case, as in that of
giving execution to the law, the proper an-
swer to the question, whether to obtain the
slleged evidence, or to leave it unobtained,
will depend upon the ratio of the lot of evil
to the lot of good —the evil in the shape of
delay, vexation, and expense, from the elici-
tation of the evidence, —and the good from
its conduciveness to right decision, in other
words, the security it affords against deceit
and mendacity, by either of which execution
and effect would be prevented from being
given to the law.

On this occasion, if of half-a-dozen differ~
ent sorts of judicatories under the same go-
vernment, — each of them, for the ascertsin.
ing of the truth in relation to one and the
same alleged matter of fact, pursues a differ
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ent course in relation to evidemce, —in the
wrong {hey may be, alt of them, and are—in
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their respective parts in the framing of it;...
the obtaiuing and eecuring for their use the

the right, courses more than one there pot
be

Means of communication, of persons need-
ful witl persons needful, and of persona needful
with things needful : = be the dcinand what it
may, be the particular mode of execution what
it may, be the facts of the cuse what they
may, he the appropriate sources of evidence,
and the mode of eliciting it, what they may,
— the means best adapted to the purpose; of
effecting the communication necessary be-
tween the persons and things in question
cannot in any case be different. As to the
question, — will it, in the present case, for the
purpose of obtaining the evidence, be worth
while to employ the means of communication
necessary for tbat purpose? In this case, as
in the former, the balance mayin some cases
require to be taken in band, and the good ex-
pected from employing the necessary means
of communication, weighed against the evil
inseparable from the employing thein.

CHAPTERIL
ENDS APT AND UNAPT.

By the apt ends of judicature, understand
the ends of justice, as per Chapter I.; by the
unapt, all other ends.

The powers of judicature are the powers
exercised by judges as such— exercised by
judges (as to a greater or less proportion)
in pursuance of their own will, but every-
where and at all times under the controul
of a superior anthority : in pure monarchies,
that of the monarch — in the English mo-
nerchy, that of the monarch with the aris-
tocracy under him, constituting together the
parliament.

All power has had everywhere, and at all
times, for the end of its exercise, the goud,
real or supposed, of those by whom it has
been exercised.

In the formation of the English system of
judicature, the judicial has ever been the
active, the ordinarily-operative power; that
of the monarch, with the rest of the parlia-
ment, the controuling only; the authority
always capable of exercising that power, and
now and then, but very rarely, actually exer-
cising it.

The formation of English procedure began
‘before parliaments were established.

Of this system, the pretended ends would
of course always be (or at least have been,
and on inquiry would be now) the ends of
justice, — the ends of justice as above enu-
merated: the rcal end, and if not the sole
end, at any rate the main and ultimate end,
the good of the judges— of those menibers
of the judicial establishment who bave borne

greatest pomible portion of the objects of
general desire, and in those large musees -
which none but those amongst whom the -
powers of government are shared can possi.
bly possess. These may be styled the sweets
of government: power, wealth, factitious
diguity; ease, at the expense of official
duty, and vengeance nt the expense of jus.
tice.

Hence then anothber, but not mommstent
account of the ends of judieature, is thm.
maximization of depredation and oppression.
Of depredation, wealth is the fruit : of power,
oppression and vengeance.

The only end of the English system that is
ever brought to view, is — the keepingup the
customs commenced in the darkest ages,

In every political community as yet in ex-
istence, widety different from the only proper,
have been as yet the actual ends of judica-
ture.

Judicature is a branch of government ; the
Jjudicial system of the eggregate official esta-
blishment. .

In every political state, the actual ends of
government have been the maximization of
the happiness of the aggregate of the persons
bearing respectivcly a part in the exercise of
the powers of government.

Proportioned to the share possessed by the
judges (and their associates in the profes-
sion out of which they spring) in the powers
of government, has been, in every political
state, the degree in which their interests have
been promoted, in and by the arrangements
of law, at the expense of all rival interests.
In pure and absolute monarchies, the men
of law, of whom the judges formed a part,
having neither power nor influence but what
they derived from the monarch, have found
themselves under the necessity of taking for
the muin object of their labours, the sinister
interest of the monarch: and it is but by
stealth, and in virtue of, and in proportion
to, his ignorance or carelessness, that they
have been able to iniroduce any arrangements
favourable to their own simster interest, at
the expensc of his.

Very different has their situation in ﬂns
respect always been, in England. The grand
instrument of despohsm, a standing army,
not having sprung up in England till a sys-
tem of government, suited to the purpose
of the judges and other lawyers had been
formed by lawyers, the monarch, in the mea-
sures taken for the advancement of his own
sinister inierests, felt himself under the ne-
cessity of letting in their sinister interest for
& considerable share of the benefit. Other
bands, still more obsequious, could he bhave
found theni, would of course have been em-
ployed by him in preference; but no such
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hands did the nature of the case afford. In
the field of Jaw, covered as it was by a jnngle
“of their own planting, none but themselves
could find means to move. Awed by parlia-
ments, which thoogh ¢z esss as unfrequently,
and for as short a time as the craving rapacity
of the monarch could contrive, were continu-
ally in posse, it was only by an obscure and
tz({ious road that the judges could make
their way in the prosecution of their designs:
while, by fresh power and fresh sources of

_ profit, as occasion offered, thrown into his

bands, these ever-dependent creatures of his
were ministering to his rapacity, he through
ignorance or indolence connived all the while
at theirs. While by fines and confiscations
they were filling bis coffers, by fees or addi-
tion to salary he connived at the rapacity
practised by them for their own benefit.

This objeet, bowever, they found it beyond
their power to accomplish, without a varicty
of false pretences. Lies accordingly were the
instraments, by which on every occasion the
dirty part af, their work was done: and in
such numbers, and of so gross a texture, were
lies of rapacity uttered by them, that in the
career of rapine and mendacity, all the most
profiigate of their brethren of the trade in
other countries were left far behind.

Jn the accomplishment of their object, thus
were they obliged to proceed in a retail way,
and by short steps; taking money no other-
wise than by the offer made of their services
to the parties,—in the shape of fees; and these
fees, considering the poverty of the greatest
part of the contributors, separately taken,
unavoidably small ones. At one time indeed
they had formed higher projects: instead of
picking it up by driblets in the shape of fees,
they had begun to work for themselves as
they had been used to do for the monareh,
and confiscated whole estates at once to their
own use, as they had been in the habit of
doing to his. This being in a reign of re-
markable weakness (that of Henry the Sixth,)
it was by this weakness that they were pro-
bably emboldened to make so daring an ex-
periment. The experiment was accordingly
made. But though made with impunity, it
was not made with success. A parliament
there was, which, however impotent and dis-
inclined with relation to any considerable
good, was still willing and able to save its
members and others from baving their estates
swallowed up in the gulph which had been
thus dug for them.

Contrasted with the beheadings and em.
bowellings, which in the hands of these same
functionaries had been ordered for erimes of
s0 much lighter a die, it is curious enough to
observe the gentleness of the means employed
by the parhament in its opposition to this
project: a simple prohibition,and that clothed
Jin the softest langunge.

[Ca. IL

In this way it was, that in England the
actual ends of judicature became, as they are
anll as they continue to be, 8o widely different
froro the proper ends of judicature,

In regard to the number of suits, what the
proper ends require is, that the number of
sincere suits, and applications that are not
rash, be maximized; that of insincere suits
and applications minimized.

That the number of those that, not being
rash, are sineere, be maximized — Why ? Be.
cause on the part of every person, who in bis
own opinion, and that of bis circle, bas a
right to a judicial service from & judge, and
by the state of the laws finds himself precluded
from the obtaining the effect of it, a feeling of
oppressedness — an opinion of injustice on the
part of the system of judicature—— has place.

The number of those that are insincere,
minimized — Why? Because if, in the opinion
even of him who would institute them, they
are unjust, and by reason of the vexation pro-
duced by them on the part of the defendant,
oppressive, —so everybody else may safely
stand assured they are.

In regard to rash suits that are not insin-
cere: as to the number of these also, what
the ends of justice require is, that they be
lessened. Why? Because by those also vexa-
tion is produced. But for the lessening the
number of these, arrangements of a nature so
severe as those which may and should be
employed for the lessening the number of the
insincere, should not be employed ; lest along
with those which are sincere yet rash, those
which are sincere and not rash be repressed,
and thus the opinion of injustice and inse-
curity in a correspondent degree diffused.
What in this case the ends of justice require
is, that maximization be given to the nuinber
of those rash suits, in which the burthen of
vexation is definitively (by means of com-
pensation) taken off the shoulders of the
partyin the first instance vexed, and set down
upon those of the vexer — the author of the
vexation: for, in proportion as these conjoined
effects are produced, the quantity of vexation
is reduced on the part of the injured cless,
and with it the extent of the apprebension of
the like injustice.

Now as to what, in relation to this subject,
is required by the actual ends of judicature —
required with more or less energy and effect,
in every as yet known system of judicature,
but with most of all by the English,

In regard to the number of suits, that the
number of lawyer-profit-yielding suits, sincere
and insincere, be maximized : of that of pro-
fitless suits, minimized.

That the number of lawyers'-profit-yielding
suite be maximized—Why? B but
as to the cause, the case speaks for itself-—
lawyers’ labours and lawyers' profits propor-
tiouable.
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Thet the number of profitlees suits be
minimized— Why ? Because, for every such
suit, there would be lawyers’ labour (of such
as were employed,) and no lawyers’ profit to

weeten it.

The lawyers (whose only profit, if any,
came from the parties, and could not be
ecompelled to serve the parties) would of
course, if the inducement were taken away,
leave their books, and escape from the ser-
vice. Of judges, if paid by the public (and on
condition of not receiving anything from the
parties,) their interest and inclination would
of course prompt them to wish, that of suits
thus barren the number should be minimized;
but they could not, as the hireling lawyers
could, so far as regarded suits in which, if
instituted, they would have been concerned,
reduce it to nothing,

By law-taxes, profitless suits are reduced,
but lawvyers'.profit-yielding suits, in a certain
proportion, reduced with them. By law-fees,
profitless suits are reduced, though lawyer-
profit-yielding suits are also reduced; yet in
0 far as limits are set to rapacity by prudence,
the balance on the profit side is increased.

In England, not to speak of other countries,
not only at no time has the system of proce-
dure acted upon been in fact directed to the
ends of justice, but at ne time, by any person
concerned in the carrying it on, has any such
profession as that of its being directed to the
ends of justice been ever made.

‘With what face, indeed, could they have
been, by any English lawyer, laid down as the
exclusively proper ones, or so much &s simply
the proper ones, seeing that the ends uni-
formly pursued by English judges (who, with
here and there the exception of a scrap or
two of legislative-made law, have been at the
same time their own legislators) are in a state
of perpetual opposition to the ends of justice?

Hence it is, that from beginning to end, an
English book of procedure (book of practice
is the name of such & book among English
Iawyers) presents no other object than a sys-
tem of absurdity directed to no imaginable

end,

An all-comprehensive code of substantive
Iaw, baving for its end in view (in so far as
the ruling one, and the sub-ruling few, can
be brought to admit of it) the greatest hap-

iness of the greatest number, each part of
it present, to the minds of all persons on whose
conformity to its enactments its attainment of
such its end depends: — an all-comprehensive
code of adjective law, otherwise called a code
of judicial procedure, having, for its end in
view thegiving, tothe utmost possible amount,
execution and effect to the enactments of the
substantive code : — such is the description of
the instruments which the people (in so far as
appr of their most important interests)
ook for, at the bands of the government :—
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such are the securities which in a go

in the breasts of the members of which any
regard forthe grestest happiness of the greatest
number had place, would lose po time in
bringing into existence.

Such are the indispensable instruments of
felicity and security, which the implacible
enemies ofboth—the lawyer tribe, undersllits
diversifications— will leave no stone unturned
to prevent from coming into existence: the
actually eristing, indiscriminate defenders of -
right and wrong in one house —. the quondum
indiseriminate defenders of right and wrong,
now exalted into exclusive defenders of wrong
in another house,

1t is a maxim with a certain class of re-
formists, not to give existence or support to
any plan of reform, without the consent and
guidance of tbose to whose particular and
sinister interest it is in the strongest degree
adverse ; not to do away or to diminish any
evil, but by the consent, and under the gui-
dance of those by whom, for their own ad-
vantage, it has been created and preserved.

From this.maxim, if coneistently acted upon,
some practical results, not unworthy of abser-
vation, would follow :—

For settling the terms of a code having for
its object the prevention of smuggling in all
its branches, — sole proper referees, a com-
mittee, or bench of twelve smugglers.

For a nocturnal-housebreaking-preventive
code, —a committee of t{welve nocturnal
housebreakers.

For a highway-robbery-preventive code —
a committee of highway robbers.

For a pocket-picking-preventive code, (in
the physical sense of the word pocket-pick-
txg,) — & committee of unlicensed pickpoe-

ets.

For a swindling-preventive-code, or say
an obtainment-on-false.pretences-preventive
code, — a committee of swindlers called swin-
dlers, or of swindlers called Masters in Chan.
cery, including the Master of the Rolls; or
a committee, bench, board, or jury —nomat. -
ter which the appellation, 8o the apostolic
number, twelve, be retained, composed de
medietate ; half of swindlers unlicensed, and
unentrusted with the power of extortion —
the otber balf licensed, and invested with
the power of extortion, the jus extorquendsi,
the jus nocendi, in its most irresistible and
profitable shape.

For a female-chastity-securing code, —a
committee of twelve ladies-procuresses.

No housebreaker has an interest in pre-
venting the abolition of housebreaking, no
highwayman in preventing the abolition of
bighway robbery, no pickpocket in preventing
the abolition of pocket-picking, no sinecurist
or Master in Chancery, or other swindler, in
preventing the abolition of the pmrtice of
obtaining money by false pretences, o miy-
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procuress in preventing theabolition of female
amchastity : — no such practitioner, male or
-female, stands engaged to resist the abolition

" or curtailment of his or ber means of liveli-
hood, by any interest comparable in point of
magnitude and intensity with that which an
English judge has in preserving the rule of
sction from any change from which human
misery would be lessened, and his own profit,
which with so much ingenuity and success
has been so intimately and inseparably inter-
woven with it, and rendered proportionable
to it, redaced.

The Westminster-Hall common-law judges,
in different groupes — in some instances col-
lectively, in others severally—(shared emong
them as they can agree,) possess and exercise
apower of making law—of making that which
bas the bad effect, without any of the good
effect of law, ad libitum, without any controul
but that of a legislature, which is in league
with them by & community of sinister inte-
rest, and leaves to them the charge of exer-
cising depredation and oppression, in cases in
which fear or shame would prevent its ope-
rating to that effect by its own hands.

Lord Tenterden dismisses unpunished (in-
deed, how could he have done otherwise ?) an
extortioner, with whom be has a fellow feel-
ing, with whom he is in partnership, whose
profit is his profit, This fact has been held
up to the view of Mr. Peel, and BMr. Peel
will do nothing without the advice and con-
sent of Lord Tenterden, whose wisdom, mag-
nanimity, disinterestedness, and public spirit,
ke can never sufficiently admire.

Upon the money which, — instead of being
secured to and divided between the dis-
tressed debtor and his frequently no less dis-
tressed creditor, the gaoler (dignified with the
title of Marshal) of the prison called the
King's Bench prison, — this gaoler can con-
trive to squeeze into his own pocket, depends
the value of the place to the possessor, and
thenee to the patron, the Chief-justice of the

- said Kiog’s Beach.

Into the mind of a Member not in office,
suppose any such conception to have found
entrance, as that the money of a debtor
would be more beneficially disposed of, if
divided amongst hus creditors, than if divided
between the Marshal and the Chief-justice
of the King’s Bench, — and to move for leave
to bring in a bill for this purpose — what, in
such a case, would be the course taken by
Mr. Peel? He would cause it to be under-
atood, that if the bill were entrusted to him
he would take charge of it: a proposition,
of the sdvantageousness of which it would
not be possible for the member, be he who
he may, not to be persuaded. The bill is
now in Mr, Peel's hands. What, then, if he
acts with any consistency, will be do with it?
He will recommend it to the care of Mr.
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Jones* and Lord Teaterden, and will he
guided altogether by their invaluable assist-
ance and advice. .

A man, indicted for manslaughter by driv-
ing a load over the body of the deceased, was
acquitted. Why? because he did not do the
act? No: but becsuse by Mr. Nobody-knows-
who, who drew the indictment, the condition
of the cavalry, in respect of sex, and aptitude
for marrisge (nomenclature is in this instance
an operation of the most perilous delicacy,)
had been averred; and by those who should
have proved it, had not been proved. By
the care of Mr. Peel’s sublaborstors, in one
of his bills, a clause had been inserted, by
which the necessity of the averment in
question, and proof made of it, would bave
beexn saved. But by the wisdom of a majority
of those wise men of the West, it bad been
perceived, that by the omission of matter so
indispensable in the eyes of the commonlaw,
““too great a laxity in pleading would have
been introduced.”

One reason had been alleged why the
defendant, if & murderer, should not suffer
as such: and the reason was, that by the
drawer of the indietment, the nature of the
road had not, in point of law, been explained,
~—whether it was a king's highway, or what
else it was. This ohjection, formidable as
it was, was overruled by the learned judge,
Lord Chief-justice Best; whose liberality
and sense of justice stood thus conspicuously
manifested.

But the objection about the condition of
the cavalry was too material and too strong,
even for his Herculean shoulders. This ob-
jection was prenounced by him a fatal one :
to have found it obviated by a clause in an act
of Mr. Peel’s, bad been his hope ; but alas! on
inspection, the claise was nat be found.

Thus it is, that by the deliberate, and so
recently declared judgment — thet judgment
a unanimous one, of the twelve Wise Men of
the West — it is conclusively established, that
(not to apeak of other functionaries of the
law) the power of granting effeetual par-
don to all criminals — murderers in particular,
not excepted— belongs incontestibly to every
person by wbom the function of penniag the
instrument of accusation is performed.

With this licence, wanting to himself is
every murderer, who, by bis raurders or othera
wise, having provided himself with the money,
omits to offer to the draughtsman whatever
surm may be requisite, to the insertion of the
aercy-sdministering sarplusage: wanting to
himself, disrespectful to the luminaries of the
law—the twelve judges—is the dranghtaman
by whom so advantageous an offer is refused.
What danger for bim can there be, from the
acceptance of it ? So many of these omis-

® The late Marshal of the King's Bench prison,



aions as there have been in time past, none
of them producing any suspicion of sinister
design: 50 eausy, so frequent, such omiesions
without sinister design, —who shall be uncha-
ritable enongh to pronounce intentionality in
any future instance, whatever it be ?

By the functionary in question, true it is,
that in consequence of the omission, a good
sum of money, say a thousand pounds, has
been received.

But from thence does it follow that it was
really his intention that guilt should escape?
Forbid it, candour |—forbid it, justice ! The
judges, are they not ministers of justice?
This draughtsmen, is be not a minster of
justice likewise ?

Let but a man be the minister of justice,
and whatsoever be the quantity or quality of
the mischief, in the production of which he is
instrumental, — whatsoever be the quantity
of the money which he gains by its being
produced, — (in such sort, that were not the
mischief produced, the money would not be
received:) it is not to be supposed that it
was his intention that mischief should be pro-
duced ; it is not to be supposed that, what-
soever be the money gained by producing it,
he will ever iutentionally contribute to the
production of'it in future,

Captain Macheath, when, pistol in hand, he
said to the passcnger, ¢ Give me your purse or
youare a dead man,” and be received the purse
with five guiness in it accordingly, — was it
bis intention to receive the money, and con-
vert it Lo hisown use? Yes: for his style sud
title was Captain Mucheath. But suppose his
style and title had been Mr, Justice Macheath
—-or suppose, that after having been convieted
of the robbery, instead of the gallows he had
been raised to the bench, — would he, even in
the last case, have been guilty? — would it
have been his intention either to have recei-
ved the money, or to have shot the passenger,
in the case of his not receiving it? Obno:
the patent of appointment would have relu-
tion backwards : nothing more easy, nothing
more conformable to precedent. The King
esn do no wrong upon the throne. The
King’s judge can do no wreng upen the King's
Bench — can he, Lord Tenterden ?— can he,
protector and partner of the tipstaff?

CHAPTER IIIL

PROCEDURE — ITS RELATION TO THR REST OF
THE LAW,

A PROCEDURE CODE it &n accessory code,
which, ‘as we have seen, has for its end in
view, and occupatien, the giving execution
and effect to a correspondent principal code.

Hence comes a natural supposition: the
sabstantive vode should, as mathematicians
say, be given, or the adjective can bave no
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weaning ; the substantive being throngbouta
necessary ohject of reference. .

To a certain extent and degree, thisis cor-
rect and undeniable. To a certain extent it
does not apply. If it did apply to its whole
extent, this work would, from first to last, be
unintelligible and useless. -

The procedure code, in so far as it is ci
it ought to be, has for its purpose, and end,
and occupation, two things: the exercising,
for the avowed purposes mentioned in the
substantive code, powers of all sorts over
persons and things ; and, in the next place,
coming at the truth of the case in regard to
matters of fact, 4o wit, such matters of fact as
are necessary to give warraut and justification
to the exercise of those semwe powers—say
means of execution and means of proof, ar, in
one word, evidence. Of these two desiderata,
the first mentioned is the first in the order
of design, and in the order of importance,
But in practice, that which is to constitute
the warrant, must precede the operatior for
which it is to afford the warrant.

Here, then, comes the line of distinction.
the distinction between that part of the pro-
posed system of procedure, which may be
given without the previous exhibition of any -
part of the system of substantive law, and
that part which cannot. The means for
coming at the truth, as to matters of foct,
are the same in all cases: the means for ob-
taining and exercising the powers to
the giving execntion and effect to the or-
dinances of substantive law, arc the same in
all cases,

But of this general applieation of machi.
nery, different ordinances of substantive law
require the application of different engines
or instraments to be brought into exercise.
On which occasion, which instrument shali
be brought into exercise, and how applied—
this will depend upon the particular portion
or article of substantive law, to which, for
the purpose of giving effect to it, applimation
is to be mede of it.

Taking possession of a man’s body, for the
purpose of securing, on his part, compliance
with ordinances — ordinances of the substan-
tive law, and thence, those of adjective law
employed in giving effect to them. This
power, once possessed, is in its pature, ap.
plicable to any one purpose as well as any
other: to the exaction of serviee in any
shape — to the infliction «f punishment in any
sbape.

Soin regard to taking possession of a mass
of property : to the above purpose is added,
in this case, the allotment of it, in kind or in
value, in satisfaction of debts dus.

So in regard to the means of communica-
tion — of cemmunication hetween pereon sud.
person — of commanication between perécas
and things, whether for the purpose of vxe-
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mhon,orthe purposeof proof . the catalogue
of these will require to be 8 perfect one.

In & word, on looking over the titles of
the several chapters of this work, it will be
seen, that the points therein respectively
brought to view, require all of them to be
settled for every extensive substantive code
that can be imagined.

But different judicial services — judicial
service in different shapes — require so many
different operations to be performed, for the
spplication of the general apparatus of powers
to their several particular purposes. Different
modes of punishment require so many dif-
ferent operations, or sets of operations, to be
performed in the application of the general
powers over person, property, reputation, and
condition in life—to be applied to the purpose
of inflicting the particular species of suffer-
ing allotted to each species of offence. These,
then, must all be given, ere the Procedure
Code can be complete.

In the present outline, that which can be
done, and accordingly is done, is the bringing
to view the course which it is supposed is
the best that can be pursued, for the purpose
of giving execution and effect to the whole
system of substantive law — execution and
effect down to that stage in which the execu-
tion in each instance (in the instance of each
service, and in the instance of each punish-
ment) is actually to be done; the tenor of
the definitive decree must be accommodated
and adapted to the particular service — to
the particular punisbment.

On this occasion will be seen one broad
feature, by which the here proposed code will
be seen to stand distinguished from all codes
that ever were established. If the one course
here chalked out be the straight one, all tbose
others will be recognized to be composed of
sberrations, exhibiting variety of absurdity,
and to the unhappy people productive of va-
riety of wretchedness.

Another corollary, of which a general in-
timation may bere be given, is the compara-
tive smallness of the diversity between the
course of procedure required for the giving
execution and effect to the non-penal branch
of substantive law, and the course requisite
in the case of the penal branch. For giving
appropriate execution and effect to the non-
penal branch, appropriate proof must be ob-
tained and employed, and appropriate means
of execution provided and applied ; and with
little if any difference, these will serve as well
for penal as for non-penal cases.

In the penal cases of the greatest severity,
reluctance as to complianee on the part of the
defendant will be greater than in any non-
penal case: and for surmounting reluctance,
adequate provision, 8o far as the nature of the
ea3e admits, must in every case be made. The
seluctance will be us the afliction. But in
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cases decidedly non-penal, the -ﬁu:m»umy, )

with little exception, bess great as any whish,
in the far greater number of penal eases, it
will be found necessary to produce. Be a
man’s property ever so vast, it is frequently,
for a purely non-penal purpose — satisfaction
to creditors — necessary to divest him of it;
and many a man, rather than undergo this
affliction, has doomed himself to, and actually
suffered, imprisonroent for life — for life, and
that a very long one.

As to the aberrations — those aberrations
by which the course of procedure bes been
rendered a course of such afflictive intricacy —
they will be found all springing from one
source, — the opposition of the actual ends of
judicature to the ends of justice — the oppo-
sition between the interests of those by whose
will that course has been regulated, and the
interest of the people whose destmy has becn
disposed of by it.

By this one circumstance, every anomaly
will be seen to be accounted for —every
object rendered plain and clear: without it,
every object will be obscure — the whole sys~
tem will continue to present to view the same
chaos as at present.

Doubtless, without a continual eye to the
mass of substantive law in all its branches,
no such outline of the course of procedure a3
the present could have been delineated: but
in regard to the objects which it was neces.
sarv should be kept in view by the writer, it
was not necessary that they should be pre-
sented to the view of the reader.

In a case of civil procedure, the previous
existence of any offence is not supposed:
what is supposed is the existence of a right
on tbe part of some individual to apply to a
court of justice, requesting the court to con-
fer on him another correspondent right; but
by conferring on the individual so applying
the right so applied for, it can do no other.
wise than create, on the part of some other
individual, a correspondent obligation or mass
of obligations : if the individual on whom the
obligation in question is thus sought to be
imposed, submits voluntarily to have it im-
posed on him, there is no lawsuit in the case:
80, likewise, if without inquiring to know
whether he is willing to receive it, the judge
imposes it upon him of course.

But if the case be such that the judge, be-
fore he proceeds to impose the obligation so
required to be imposed, causes application to
be made to the party in question, to know
whether he be content to have it imposed
upon him, and upon such application so made
to him, he refuses to submit to bave it i~
poged on him, unless upon further order to be
pronounced by the judge (upon heari
¥ for and against the imp ﬂonzgthe
obligation thus contended aguinst) —in suck
case, & cause, suit, or litigation takes place,
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- pmleoe,nn offence 'is still supposed as lisble

to be committed: nor without the ides of
delinguency can this case (say more than the
other be understood ; for in this case a judg-
ment, with sn order thereupon grounded, is
supposed, inthe event of the plaintiff ’s gaining
his cause, to be issued by the judge. But to
the idea of s judicial order, the ides of an act
of delinquency is necessarily annexed; for the
wrder has no force, if any act performed in
breach of such order be not considered and
treated as an offence.

Both an act by which a penal suit is com-
meunced, and an act by which a civil suit is
commenced, suppose an act of delinquency or
offence : the difference is, that the acts by
which g penal suit is commenced, suppose an
offtnoe committed already; whereas an act
by which a civil suit is commenced, does not
suppose sny offence committed already— does
not sappose any offence as being ahout to be
committed for certain: it supposes only that
an offence will eventually be committed, if,
upon the judge's baving created, as above, "the
obligation corresponding to the nght requlred
to be eonferred, any act in breach of sueh obli-
gation should come to be committed,

We proceed to the consideration of the se-
veral ends of procedure considered in respect
of the penal branch of it. The ultimate ends
of penal procedure are two. Of these, the
main and positive end is the infliction of the
punishment in question, including the admi-
nistering of the several species of satisfaction
attached to the lot of punishment in guestion,
it the cases where mixed species of satisfaction
respectively have place, The negative ulti-
mate end i3 the non-infliction of the lot of

unighment in question in each case, as the
individual in question, in the event of his not
baving commitied or been a partaker in the
alleged individual offence, is entitled to have
this protection of the innocent.

Collateral or incidental ends of penal pro-
eedure : the avaidance, as far as is possible, of
the several incanveniences which, in a greater
or less degree, are inseparable from the course
of action by which a penal suit, action, or pro-
seoution, as it is called, is carriedon. These
inconveniences, considered in respect of their
origin, may be termed by one general or com-
awon appellation, juridical or legal vexation.

Of juridical vexations, the principal modifi-
cations may be enumerated as follows : —

1st, Consumption of time, understood in a
way supposed to be unpleazant

2d, Coufinement in respect of place ; obli-
gation of being in some place in which it is
unpleasant or prejudicial to 8 man to be ; ob-
Tigation of not being in some place in which
¢ would be plmant or advantageous to a
uun to be.

Vor. 1L

mit,orlxugaﬂon utemed"

the apprehension of being cub;ec&ed 1o one ﬂr

more of the modifications of incanvemience -

above mentioned. Of these several modifics- "
tions of forensic veution, the pecuniary éx- -
pense is the most prominent ; and this pardly -
because the existence of it, in a degree w
regarding, is capable of being more precigely =
ascertained than in any of these ot.her caged;
partly because the amount of it is capable of
being more exactly measured.

These inconveniences, or some of them,
bave a mutusal tendency to increase and- ge-
nerate each other: confinement in respect of
place will oftentimes be productive of pecu-

piary expense ; pecuniary expense, or the ap-
prebension of it, wilt be productive of con-
finement in respect of place, viz. in asfar ag,
for the purpose of saving the expensc, 8 man
either stays at home, instead of going a jour-
ney, or goesa journey, instead of staying at
home as he would have donc otherwise.

The avoidance of delay is termed an end
of the second order; because delay itself,
though indisputably an inconvenience, '8 l:ot
in its effects distinguishable from the uneon.
vcniences of the first order—the incon~
venienees to which the several ends of ‘the
first order respectively bear referenee; fox
into one or other of these same inconveniences
it may in every case be resolved.

In speaking of delay, it must all slong be
understood, that to the business of the branch
of procedure in question, 8s to every other
business, acertain portion of time isaltogether
necessary ; by delay, therefore, neither more
nor less is understood than the consumption
of any portion of time over and abave the
portion oftimesbsolutely necessary — the por-
tion of time that would be sufficient for the
accomplishment of the several ends of proce-
dure in their respective greatest degrees of
perfection, whatever it may be.

So far a8 the delay centinues, so far the
main positive ultimate ends of proeedure re-
main unsccomplished.

From delay, sgain, in certain cases, may
arise a result contrary to the negative ultimate
end of procedure ; in other words, from delay
may arise the conviction, and thence the
punishment, of the non-gmlty, as for exam-
ple, by the deperition of evidence necessary to
the proof of innocence.

From delay may arise forensic vexation in
any of its already enumerated shapes, :

The avoidance of precipitation may be
ranked as an end of the second order, for the
same reasons that apply to the case of delay.
But the mass of i meonvemenee of which it is
liable to be productive, is upon the whale
even lees considerable, or at least less dlver-
sified. In the case of delay there is & m;
tain inconvenience ; for s;lungu insts,
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there is & Jedial of justice: in the case of
_precipitation, there is no iuconvenience, but
‘what, in the first instance, is contingent.
The inconveniences appertaining to precipita-

" gion are no other than the digaccomplishment

.or frustration of .one or other of the two ulti.
-mate ends of procedure ; in other words, they
esn scarcely consist of anything else but
either the noy-conviction of some one who is
guilty, or the conviction of, and consequent
‘punishment of, some one who is not guilty.
Supposing it to be productive of either of
thess ultimate inconveniences, precipitation
oan scarcely be productive of any one of the
collateral or incidental inconveniences, viz.
local confinement and expense, unpleasant
_occupation, anxiety of mind : on the contrary,
the effect of it is to reduce these several col-
lateral inconveniences to a quantity inferior
o that in which they would exist otherwise.
Jn this poiat of view, so far from being pro-
ductive of inconvenience, it is productive of
adwzotage — an advantage which would be
clear and ildesirab]e upon the whole, were it
not for the chance of danger of which pre-
cipitation is productive, viz. the danger of
giving hirth to one or other of the two above-
mentioned ultimate inconveniences — the
‘inconveniences corresponding respectively to
the two ultimate ends of this branch of pro-
cedore,

The idea of precipitation may be thus fixed
and explained. A certain quantity of time is
supposed to be pecessary to give room for the
several actions and reflections, on the part of
the several individuals concerned, which are
considered as necessary to afford to the judge
the best chance for rendering justice; i, e.
for the accomplishment of the two ultimate
ends of procedure above mentioned.

Precipitation is considered as taking place,
when in any part, anything is supposed to be
truck off or defalcated, from the supposed
necessary length of time. Thus, if a cause
be suppoeed to be of that importance, that
after the hearing of all the proofs, a less time
than a week cannot, it is supposed, be suffi.
cieat, on the part of the judge, to be employ-
ed in the consideration of them, and the
time employed by the judge in the considera-
tion of them is no more than a single day ; in
such cases the judge must, by the supposition,
be deemed chargeable with precipitation. If.
then, in consequence of such snpposed preci-
gnﬁﬁon, the judgment actually given by the

udge is repugnant to one or other of the
ultimate ends of justice, in this case the mis-
chief correspondent, to such ultimate end is
actoally produced. But in the opposite case,
£ ¢, if the decision of the judge be conform.
able (o the nltimate ends of justice, no mis-
<hief at sl js produced by precipitation: the
contingency is not reduced to act; on the
copirary, w0 far from being productive of
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inconvenience, the supposed precipitation is
productive of advantage npon the whale,
since by virtue of it as much time as corre-
sponds to the delay thus eaved, is saved,

Thus, again, if the time allowed by the
judge for the appearance of a witness is bhut
three days, and the time, whith a person
whose opinion is supposed to be the standard,
would fix upon as nccessary for the purpose,
is four days, the judge would of course, in
the opinion of suck persons, stand charge-
able with precipitation. If, then, the witness
accordingly, for want of sufficient time, fail
in making his appearance within the time in
question, and for want of hisappearance an un-
just decision is given by the judge - a decision,
contrary to one or other of the two ultimate
endsof justice ; — insuch case, the contingent
inconvenience attached to the supposed pre-
cipitation, is converted into a real one. Rut
if, notwithstanding the supposed precipita.
tion, the witness does make his appearance
within the time, and that without any foren®
sic vexation produced, on the part of him or
anybody else (for example, without injury
to bis heslth, or to the value of his time, or
increase of expense,) — in such case, the sup~
posed precipitation turns out to be no real
Precipitation, or at least not to be productive
of any ultimate inconvenience, nor of any
prejudice te any of the ends of justice. On
the contrary, the consequence, and only con-
sequence of it, consists in a real and positive
convenience, since a portion of delay, to the
amount of a day, is saved.

However, even on this supposition, a cer-
tain degree of inconvenience may be produced
by the precipitation, upon the whole. Since
the idea of a judge, whose conduct is marked
in general with precipitation, eannot but be
productive of a general alarm, for want of
the requisite measure of delay and considera.
tion: each person conceiving himself iable to
appear in the character of a suitor, will be.
come apprehensive of seeing the ends of jus.
tice contravened to his prejudice: he will be
apprebensive lest, if he become an accuser,
the party whom he accuses be, for want of
due consideration on the part of the judge,
acquitted, though guilty ;- lest in the event
of his ing under ion, be may, for
like want of consideration on the part of the
Jjudge, be convicted.

If the enumeration, meade as above, of the
several objects to he aimed at in the charac-
ter of the ende of procedure, is proper as far
a8 it goes, and complete, the several ends will
furnish g0 many principles, by which the pro-
priety of every regulation, proposed jn the
character of a regulation of procedure, o8y
be tried. .

Should any consideration present itself
which, serving in the character of a resson
to evince the utility of the provision to which

SRR
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it-is thos applied, shall 2t the same time ap-
pear inoapable of being ranked under any of
the above principles: in other words, though
good in itself, i, e. serving to evince the uti-
lity of the provision in some other respect, it
should be found not to be of a nature to
evince the subserviency of the provision in
question toany one of the above ends; —in
such case, the enumeration of these ends —
the enumeration of the eorrespondent prin-
ciples — will in so far turn out to be incom-
plete; onthe contrary, if no such independent
reason be to be faund, it foltows that in this
single chapter is contained a test by which
the propriety of every imaginable provision
of procedure may bé tried and determined.
And in that case, the pains taken in the in.
vestigation of them, and in exhibiting the
nature of their relation to each other, will
not have beer ill bestowed.

This catalogue of ends, i§ it correct and
complete, and the relution betiwveen the seve-
ral articles accurately made out and esta-
blished ? The foundations of the rationale of
procedure are then laid, and laid for ever. A
standard is constructed, by which the pro-

iety of every rule and disposition of law,
I this behalf, that has anywhere been esta-
blished, or can ever come to be proposed,
may be tried and determined. A rule of es.
tablished practice, established anywhere, in
this behalf, is it defective in any respect, or
pupposed to be defective ? It must be in re-
spect of its tendeney to produce some of the
inconveniences corresponding to the above
ends, A rule —is it proposed anywhere, as
promiging to occupy a nseful place inthe code
of procedure ? 1ts utility, if it possesses any,
must consist in the tendency it has to be sub-
servient, in some distinct and essignable
way or other, to the attainment of one or
more of those ends; to the prevention or di-
minntion, in some way or other, of some one
article or articles in the corresponding list of
inconveniences.

A system of procedure, with what skill
soever directed, will be liable, notwithstand-
ing, to give birth to e variety of mischiefs,
or say inconveniences. These mischiefs, va-
rious as they are, will however be found all
of them reducible to the following hends: —

In the penal branch,

1. Impunity of delinguents.

‘2. Undue puonishment, viz. punishment of
non-delinquents, or punishment of delin.
quents otherwise than due.

In the non-penal branch,
. Frustration of -well-grounded claims.
. Allowance of ill-grounded claims.
Expense,
. ‘Vexation,

RELATION TO THE REST OF THE LAW.
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in a system of procedure, so-many mischiefs . .
to be avoitled in every such system: so many
migchiefs, the avoidance of which may inaoy
such system be considered ss respectively
constituting so many ends to be kept in view.

If the catalogue of these mischiefs be com-
plete, no provision that can be proposed can
be entitled to a place in any such system, but -
in so far as it can be shown to be conducive
to the attainment of vne or more of these
several ends.

If, at the same time, it is seen to be more
conducive to one of these ends, than to an.
other or others, to which it is sure to be re-
pugnant, a comparative estimate will then be
to be made; and for the purpose of this esti-
mate, one point to be ascertained will be the
comparative importance of the end or ends
on both sides, ¢.e. of the mischiefs concerned
on both sides; in the pext place, the degree
of conduciveness on the part of the provision
in question with reference to each such end.

In casting an eye over the catalogue of
these mischiefs, some may be observed, the
avoidance of which — the eomplete avoid-
ance — is, in conception at least, a possible
result : to this head may be referred the four
first articles, and the eighth, —impunity of
delinquents — undue punishment — frustra-
tion of well-grounded claims — allowance of
ill-grounded claims, and precipitation. Othars
there are, of which not even in-coneeption
can the exclusion appear possible: to thie
head belong the articles of expense, vexation,
delay, and complication. Of thess, it will
be seen immediately, that to a certain degree
they are inseparably and essentially attached
to the business of procedure: in these in.
stances, the object is not to exclude them
altogether, that being plainly impossible, bat
on each oceasion to reduce their respective
degrees or quantities to minimum, to the
lowest pitch possible.

In looking over the same list again in an-
other point of view, another remark that may
be made is, that in some of the instances the
result thus givenas mischievous is mischievous
in its own nature. To this head belong, evi.
dently enough, the first six articles — impunity
of delinquents, vedue punishment, frustration
of well-grounded claims, sliowance of ill-
grounded cluims, expense and vexation. In
other instances, the result, though still inda.
bitably mischievous, can-bhardlybe said to beno
in itself; it would not be so, were it not for
the property it has of giving birth, or its ten.
dency at least to give birth, to some one or
more of the articles in the liat last mentioned:
to this head belong the other remaining articlea
—delay, precipitation, and complication.

Among the mischiefs of the first order, two,
and td:vo only, are snch, t:;]w corres
sponding to them can be eaid with propriety
to constitute the direct and ultimate ends of
the eystem of procedure. Thése are, -in the



pensl branch, impunity of delinquency: in the
non-penal branch, frustration of wel-grounded
elaims, In the penal branch, the avoiding to
administer punisbment whben undue, is cer-
tainly an end of very high importance, and
altogether necessary to be attended to with
unremitting and anxious care. It cannot, how-
ever, with any propriety, be stated as consti-
tuting an ultimate, a primary, a direct end of
the system of procedure. Why? Because if
there were no system of procedure at all, this
end would be but the more completely and
effectually accomplished.

This same observation may, it is equally
evident, be extended with equal propriety to
four other of the above ends— to that which
consists in avoiding to give allowance to ill
grounded claims, and to those which respec-
tively consist in avoiding to give birth to those
unhappilyinseparable accompaniments of every
systemn of procedure, viz. expense, and vexa-
tion in other shapes.

The two ultimate euds— avoidance to
fn-odum or suffer lrnpumty on the part of de-

o produce or suffer
frustration of well-grounded claims ; — these
two ends, though tbus for the sake of unity,
symmetry, and analogy, expressed in a nega-
tive form of words—in a phrase of a negative
construction — are capable of being expressed
more naturally and perspicuously by a phrase
in the positive form: accomplishment of the
punishment of delinquency — effectuation of
well-grounded claims.

In the penal branch, the application of
punishment, with its attendant masses of
satisfaction ig the case where the offence im-

uted has really been committed; the avoid-

ing the employment of such coercive measures
in every case where the offence has not been
committed : in the civil branch, the collation
of the right demanded, in the case where the
collation of it is required by a correspondent
provision of the substantive law—the collation
of such right, and therewith and thereby, the
creation of the correspondent group of obli-
gations ; the avoiding the employing those
same coercive measures, in the case where the
ereation of the correspondent right is not re-
quired by the substantive law: —

Al these measures, both in the penal
branch and in the civil, the observance of all
these conditions, is comprised in one expres-
wion, viz. rendering justice—taking that course
in every case which coincides with the track
marked out beforehand by the finger of the
substantive law,

- It being established, that the proper end
nnd object of the system of procedure is to
render justice as above explrined, —the justice
that will caturally be understood as that, the
rendering of which is the end or object thus
spoken of.—is the real justice of the case:
wmeaning by real justice, that which is such in

_contradistinction to whatever else may appear
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{o be such — in other words, as before, that .
the course taken ghall be what really is con-
formable to the indication given by the cor-
respondent portion of substantive law, in
contradistinction to what, if there be a diffe-
rence, is in appearance, and but in appearance,
thus conformable.

The distinction thus made wears the ap-
pearance of subtlety, and even useless sub-
tlety; but when applied to practice, it will,
besides being explained, be shown to be, in
more points of view than one, of very consi-
derable importance.

It will be seen, in the first place, that be-
tween real or abstract justice, and apparent
justice, there is in many cases a very palpable
difference : in the next place, that when they
fuil of coinciding, it is rather apparent justice,
than real and abstract justice, that is the di-
rect end, and immediately important object
of the system of procedure.

In another work,” I have already had occa-
sion to hold up to view, as a distinction of
cardinal importance, the distinction between
mischief of tbe first order and mischief of the
second order; and 8o in like manner of good,
in so far a3 that result is among the effects of
the action in question, instead of evil as be-
fore. But it is only good or evil of the first
order that constitutes the effect produced by
real justice : the good and evil of the second
order depends wholly and solely (speaking of
immediate dependence) upon apparent justice.
If the decision given, being a decision by
which a man is subjected to punishment, be
conformable to apparent justice, — in other
words, if the universal persuasion, the per-
sussion entertained by everybody to whose
notice this case presents itself, is that the man
was guilty, —in such case, though by the snp-
position the decision is contrary 1o real justice,
and though, in virtue of the suffering of the
party punished, mischief of the first order is
produced, yet the mischief remains barren;
no mischief of the second order, or alarm, is,
by the very supposition, produced by it.

Suppose, on tbe other hand, the party ac-
cused is really guilty of the offence : a decision
is given, pronouncing bim so, and he suffers
accordingly: the decision is in this case, by the
very supposition, conformable to real Jumee.
But if it be unconformable to apparent justice,
in other words, if according to universal per-
suasion the man is looked upon as not guilty,
a mischief of the second order is preduced .~
an alarm; and that alarm by the supposition is
as strong as if the party, thus looked upon'as
innocent, had been 80 in reahty.

In the same way, mutatis mutandis, the dis-
tinction between real and apparent Justice
may be applied in the non-penal branch of
procedure. The distinction being thus ex-
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phined, it remains now to bring to view, by
way-of example, 2 case, or a few cases, in
which it is realized, and from thence to sbow,
(whathowever will appearpretty clearly with-
out much showing, ) the importance and utility
of this distinction in practice.

When, baving been prosecuted, a man who
in the general estimation of the publicappears
to have been guilty, is acquitted; by the ob-
servation of such acquittal,—by such impunity
asin that case is said to be wanifested by it, a
ischief of the second order, an alarnn at any
rate, is produced.

A general apprebension is entertained of
similar manifestations of delinquency, and
gimilar mischiefs, as the probable result of
such similar offences. Offences are appre-
hended, in the first place, from the agency of
the individual himself, thus triumphing inim-
punity, and encouraged to go on in the path
of guilt by the experienced receipt of the
profit of the offence, clear of the punishment
endeavoured by the substantive law to be at-
tached to it : offences of the like description,
orindeed in a greater or less degree of all de-
scriptions, on the part of otherindividuals — of
all individuals who, standing exposed to temp-
tation, may by the observation of the impunity
enjoyed in the instance in question, be dis-
poscd toyield to it. Such are the evil effects
which, in a greater or less degree, take place,
as often as a man who, in the general opinion
of the public, appears to have been guilty, is
observed to have escaped punishment.

If the case were such, that as well in the
case of guilt, as in the case of innocence, re-
ality and appearance always went together;
—in that case, no such spectacle of impunity
could by the suppasition ever be exhibited.
But in fact, this want of coincidence between
resl and apparent justice is observed to take
place in but too many instances.

On this occasion, the repugnance admits of
two evils, both equally conceivable. One is,
that the party appearing in the eye of public
opinion guilty, shall notwithstanding, at the
conclusion of thbe suit, have been treated by
the judge as innocent, in a8 manner uncon-
formable to justice; inother words, shall have
been acquitted.

The other is, that the party appearing in
the eve of the public innocent, shall notwith-
standing bave been treated by the judge as
guilty; in other words, shall have been con-
victed in 8 manner unconformable to justice.

Of these two cases, the former is a case
that, as will be seen, is but too frequently
realized. A variety of causes, each of them
adequate to the production of the effect, and
. accardingly each of them very frequently pro-
ducing it, will be mentioned further on.

The other is a case which, though not ab-
solutely withont exumple, is happily, there is
sensox to thiuk, very seldom realized

RELATION TO THE REST OF THE LAW.

In regard $o impunity, that the case of &
man who, though guilty, and as-such prose-:

cuted, has notwithstanding been acquitted, .- -

is 8 frequent one, no person whatever —no
judge, no advacate, no person, how parsial -
soever in his affection to the established aya~
tem, will ever attempt to deny: the utmoat
that any such person could ever think -of
affirming, and even this is more than persons
so situated will in general be disposed. in
affirm, is — that when a man has thus ‘been
treated ae innocent, and as such acquitted,
he has accordingly been innocent in reality;
and that the decision, though apparently un-
conformable to the disposition of the substan-
tive law, was in reality conformable to it —
that the decision, though not conformable to
apparent justice, was conformable to real jus-
tice. The argument thus supposed, wowld
very seldom indeed be found conformable to
the fact; but what is material to the present
purpose is, that even though it were conform-
able to the fact, it would not be sufficient for
the justification of the system of procedure,
in which the contrariety in question were
manifested. That a system of procedure be
good — that it be well adapted to its proper
end, it is not sufficient that the decisions ren-
dered in virtue of it be conformable to real
justice; it is necessary that they should ba
conformable to apparent justice: to produce
real justice, the only true way is to produce
that which shall in the eye of puhlic opinion ba
apparent justice. In point of utility, apparest
Justice is everything ; realjustice,abstractedly
from apparent justice, is a useless ahstraction,
not worth pursuing, and supposing it contrary
to apparent justice, such as ought not to be
pursued,

From apparent justice flow all the good
effects of justice— from real justice, if diffe-
rent from apparent, none.

On the other hand, in this same distinction
may be observed a circumstance which ope-
rates in some degree as a remedy to a great
deal of injustice — injustice which will be
seen to be no less entitled to the appellation
of real, than apparent injustice. Insome cases,
in some countries, it will happen, from causes
that will be elsewhere mentioned, that al-
though particular instances of injustice, at
once real and apparent, are manifesting them.
selves every day, yet, from the operation of
these causes, a considerable degree of confi-
dence will notwithstanding be entertained in
the system of procedure, as having a general
tendency to produce, in the decisions given
under it, a conformity to the prescriptions
of justice. In this case, the opinion, though
erroneous, and founded on prejudices capable
of being pointed out, will, in the way above
spoken of, be productive of salutary effects.
Were the system viewed in its genuine eolours, .
the alarm produced by it — the slasm of inse.
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curity—would be extreme and universal. But
by the effect of this prejudice the alarm is
Jensened; the mischiefs resulting from the
imperfection of the system cannot, be the pre-
judice ever so strong, escape wholly from ob-
servation, but the mischiefs, instead of beiug
ascribed to their real cause, the imperfections
of the system of procedure, sre ascribed to
the nature of things. That justice very fre-
quently fails of being done, is a truth too
palpable to be disputed — too palpable to pass
unobserved, or unacknowledged; but the no-
tion is, that whenever it can be done, it is
done; that if in any case it fails of being done,
it is becanse in that case, in the nature of
things, it cannot be done. The confidence in
the system remains in a manner entire—as
entire as if its title to that confidence were
ever s0 real and indisputable.

CHAPTER 1V,
JUDICIARY ESTABLISHMENT.
1

THE arrang ts in this proposed Procedure
Code bear reference to & correspondent judi-
cinry establishment, without which, execu-
tion and effect could not be given to them.

For the list of arrangements proposed for
the establishment of it, see the Chapters in the
Constitutional Code, from X1I. to XXVIL
inclusive. :

Of the leading features of the system of
arrangements, the following summary inti-
mation may in this place, notwithstanding
the scantiness of it, be not altogether without
it8 use.

Exceptions excepted, and those few and
narrow, and for special causes: —

1. Number of judges in a judicatory, in no
instance more than one. Judicatories, each of
them single seated. Principle, in one word,
the principle of single-seatedness.

2. Tothe cognizance of every judicatory be-
long all sorts of cases, or say suits. Principle,
in one word, the principle of omnicompetence.

3. From every judicatory, in every case,
appeal lies, to one other judicatory, and no
more. ‘The judicatory appealed from, the
immedirte judicature: judicatory appealed to,
the appeliate judicatory.

4. Attached to every judicatory are — 1. A
registrar; 2. A government advocate; 3. An
eleemosynary advocate: the eleemosynary
advocate, for support to the interests of the
otherwise helpless, among suitors.

* 5. Presiding each over a certain number of
immediate judicatories, are appellate judica-
tories: the number, such as the experience of
the need manifested of their service, shall have
indicated.

In federal commonweslths and countries in
which the population is thin, distance great,
and means of commanication comparatively
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rave, it may be of uee that they be scattered:
over the country; and where sub-legislatares
bave place, for every sub-legi , and in:
the town which is the seat of it, there
be an appellate judicatory: and thus, by the
efflux of suitors to the judicatory, and of mem.
bers and otber functionaries of the legislature,
a good public, filled with appropriate apti-
tude — moral, intellectual, and sctive — may
in each of these seats of business be created
and preserved. .

But in England, on the contrary, where the
communication is so prompt, and the oeca-
sions and weans so abundant, the demand for
a number of appellate judicatories in so many
places distant from each other, seems hardly
to have place. The'metropelis, the immediate
centre of all business, which at all times will
be sure to afford a public, with the aptitude
of which no other town can bear comparison,
may serve for all of them.

6. To every judge belongs the power of
locating deputes, permanent and oceasional,
in number to which no present limits can be
assigned. ‘To the judge-principal belongs a
salary in possession: to each judge-depute
permanent, the office of judge-principal, with
the salary annexed to it in prospect. By this
means, the quantity of judge-power, using the
term in the same sense as in the cases of clerk-
power and horse-power, will be at all times
in sufficiency, at no time in excess. A man
will not accept the appointent of judge-de-
pute, in the ease where the number of persons
already in that situation reduces the prospect
of succession to a quantity too small to pro-
dude the desire. A judge-depute is as it were
an apprentice to his principal, learning bis
trade in the course of his serviee.

7. As to the office of judge, 80 as to the
several offices of registrar, government advo-
cate, and eleemosynary advocate, is the power
of deputation as above allotted.

8. When tiine has given room for judge.
deputee in sufficient numbers (each with
suflicient length of service) to come into
existence, no person will be capable of being
located as a judge-principal, who has.not, for
a certain number of years, officiated as judge-
depute.

9. At the same time, no person who has
ever acted in the capacity of professional law-
yer, will be capable of being located in the
situation of judge.

10. In every judicatory, to serve ps a check
upon arbitrary power in the situation of judge,
care will be taken to secure the presence of a
good public, or say committee of the public.
opinion tribunal. Elementary classcs, and in-
dividuals entering into the composition of this
committee, are these: — .

(1.) Buitors waiting for the calliog on of
their respective suits. .

(2.) Probationary lawyers, serving in thia
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sest of judicatore & quasi-clerkship, or ap-
preaticeship, — duratien of it five years, —
during the two last of which, they are ad-
mitted to advocate the suits of helpless liti-
gants, or would-be litigants rendered helpless
by non-possession of the money necessary to
the defraying of the expense.

(3.) The government advocata.

(4.) The eleemosynary advocate, i. e. the
advocate appoiuted by govermment to give
assistance on the side of htiganis, and would-
be litigants rendered helpless by relative in-
digence as above.

(5.) The quasi-jury, on the occasion of
quasi-jury hearings.

11. The elementary functions, necessarily
exercised on the occasion of every judicial
inquiry, are— 1. The suditive; 2. The in-
spective ; and, 3. The lective.

12. The helpless litigants’ fund, or fund for
defraying the expense necessary to effect the
forthcomingness of such evidence as the suit
may happen to furnish: a fund parily com.
posed of fines, or say mulcts, inflicted for
pursuits accompanied with temerity or evil
consciousness.

CHAPTER V.
PROCEDURE — IT8 SUBJECT-MATTERS.

As in the case of substantive law (constitu-
tional Jaw, penal law, and non-penal law in-
cluded,) so here, in the case of procedure
law, the subject-matters of legislation are
distinguished into —

1. Persons,

2. Things immovesble.

3. Things moveable.

4. Money.

5. Occurrences.

Persons are distinguishable, for the pur-
pose of the procedure eode, into functionaries,
and non-functionaries.

Functionaries into judicial functionaries,
or non-judicial, or say extra-judiciel func-
tionsries. For a list of these functionaries,
see Constitutional Code, Chap, X11. Judiciary
collectively.

As to things immovesable, and their dis-
tinctions, see Conmstitutional Code, Cbapter
IX. Ministers collectively, § 7, Statistic func~
tion.

8o, as to things moveable.

8o, as to money.

o, as to occurrences.

Occurrences may be distinguished into ju-
icial-procedure-affecting, and miscellaneous.

As to the judicial-procedure-affecting oc-
currences, they will be found comprisible
under one or other of the four beads fol-

"1, States of things.
2. Actions, or say operations, at large.
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3. Actions, or operations, consisthyg in:the
utterance of judicial formularies. -

4. Judicial formularies, or say instruments,.

By a judicial formulary, or instrument, '
understand a written or quasi-written dis-
course, uttered on a judicial acension, and
for = judicial purpose, by sf 1ze person or per-
sons belonging to the list as above, of actors
in the judicial drama, or on the judicial
theatre.

In the case of each such actor, distinguish-
able in respect of the occasions as they oc-
cur in the course of the judicial drams, .
will be the instruments which may come to
be uttered by them as sbove.

Commenced, in every case, will be the ju.
dicial transaction, by some person acting in
the character of an applicant, and not by the
judge.

Exceptions excepted, on no occasion can
the judge, as such, give commencement to
any judicial proceeding. For exceptions, see
Constitutional Code, Chapter X11. Judiciary
collectively, § , Sedative function. i

For purposes other than that of giving,
commencement to a suit, may judicial appli-
cation be made to a judge.

So many species of applications, so many
species of applicants.

Persons to whom written judicial instru-
ments emanate from a judge, are either —
1. Functionaries ; 2. Nog-functionaries.

Functionaries are, a8 above, either —1.
Non-judicial ; or, 2. Judicial.

Judicial functionaries are, with reference
to a judge of the grade in question, either of
the same grade, or of a different grade: if
of a different grade, they are either of a su-
perior or an inferior e. Co-ordinates are
those of the same grade; super-ordinates,
those of a superior grade : subordinates those
of an inferior grade. Subordinate to every
judge are all non-functionaries.

On a special occasion, for a special pur-
pose, a functionary who, in ordinary, or say
in general, is, with reference to the judgein
question, super-ordinate, may be subordinate.

Addressed to a subordinate functionary, or
non-functionary, s written instrument, ex-
pressive of tbe discourse of a judge, is a
mandate, a judicial mandate.

To the nature of the judicial mandate ad-
dressed to him, will be referable the nature
of the response, if any, transmitted or ad-
dressed to the judge, in compliance with, or
in consequence of it.

The persons to whom, in consequence of
a judicial application made to the judge, ju~
dicial mandates sre addressed, will he deter-
mined by the course taken by the application;.
and where the application is terminated in
(and gives commencement to, end is thereby.
converted into) a suit, by the course taken by
the suit, ‘
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The eourse taken by a suit is composed
of, or say marked out by, the several ope-
rations, successively or simultaneously per-
formed by the several actors, at so many
successive times, posterior to the commence-
ment of a suit. )

The spplicant, for whatsoever purpose ap-
plying, will, as above, bave made his appear-
ance without mandate, or judicial instrument
of any other kind, received from the judge.

His examination for the day finished, the
jud_e will either dismiss the application alto-
gether, or continue it.

CHAPTER V1.
ALL-COMPREHENSIVE ARRANGEMENTS,

§ 1. General Division.

O~ no occasion ean it fail to be matter of
satisfaction to the mind, to feel that it has
within its grasp the whole of the subject-mat-
ter which it has taken for consideration. But
on every such occasion, 8 movement necessary
to this purpose is the occupation of the uni-
versal vantage ground, by ascending to the
summit of the porphyrian tree. To endeavour
to communicate to the mind of the reader this
pleasurable sensation, is the business of the
present chapter.

Expressed at length, judicial procedure is
the subject of the pﬂ!aent work. This being
premised and understood, procedure alone is
the denomination which, for brevity’s sake,
will in future be employed.

On every occasion, procedure has alike for
is object the giving execution and effect to
this or that article of the substantive branch
of the law.

On every occasion, the substantive branch
of law has for its objects one or other of two
results: giving effect to some right, or apply-
ing the appropriate remedy to some wrong.
Correspondent to these two objects of the
substautive branch of law, are the two species
of processes, called suits, in adjective law.
Correspondent to effectuation of rights, is a
simply requisitive suit. Correspondent to ap-
plication of remedies to wrongs, are inculpa-
tive suits.

Judicial procedure is an aggregate of con-
nected actions, exercised by divers actors; the
first of which has, or professes to have, for its
object, or say end in view, the giving on some
individual occasion, for some individual pur-
pose, execution and effect to some determinate
‘portion or portions of the substantive code, or
say-branch, of law.

" Procedure may be divided into—1. Opera-
tions; 2. Instruments; 3. Stages.

Operations are—1. Application; 2. Proba-
tion; 3. Becurity finding; 4. Couuter-proba-
tion; 5. Execution.

Applicstions are either contestational or
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nou-contestational. The contestational asre
suits. Buits are simply requisitive or inculpa-
tive. -

The tastruments of procedure are — 1. Per-
sonal; 2, Real; 8. Written. Personal, the
functionaries. Real, the judiciary apparatus.
(Sec Constitutional Code.) Written, the eon-
tents of the Register.

Stages are — 1. Original inquiry; 2. Quasi
Jury inquiry; 3. Appeilate inquiry. -

§ 2. Operations.

Operators and operations. On this occa-
sion, as on every other, be the end what it
nay, to one or other of these two heads will
be found reducible whatsoever, in the relation
and character of a means, is contrituiting te
the compassing, or say accomplishing or ful-
filling of it. Operator, the real entity; ope-
ration, the fctitious, emanating as 14 were
from the real entity.

The idea attached to the word operation
is a modification of the idea designated by the
word action, as that is of the idea attached to
the word motion.

Instead of the word operators, & eonve-
nience will be found in the use made of the
word instruments. And though the exi-tence
of the real entity, an operator, is precudent,”
where it is not concomitant to the gquasi-
existence of the fictitious eatity designated
by the word operation, — yet for developing
the idea designated on this occasion by the
word operation, and bringing to view the
several sorts of actions, it was found to claim,
by an indisputable title, the precedence.

In the instrument called lenguage, or say
discourse, at any rate in all the generally
known modifications of it, note on this ocea-
sion aun imperfection, the inconvenient effects
of which will be continually exemplifying
themselves : the want of two different appel.
lations for the designation, — one of the act,
or say the operation — the other, of the re-
sult, whatever it be, of that same act or ope-
ration. The consequence is, the necessity of
employing, for the designation of two ideas
so widely different, one and the same word.
Unfortunate indeed is the existence of this
imperfection.

It pervades and fills with perplexity the
whole texture of the language. Every word
that terminates in &on, and many of them that
terminate in ment (both derived from the
Latin, and common to the Italian, French,
Spanish, and Portuguese, as well as the Eng~
lish,) is infected with it.

Application is the act of a party —the
party-pursuer — requiring execution, execu-
tion and effect, to be given to some article of
the body of the law. .

Execution, when ordered, is the act of the
Jjudge, rendering the service required at -his
hands by the suitor.
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- Probationis the sct of the suitor, neceasary
1o give wareant and authority for the aervive
0 at the hands of the jodge,

Execution requires to be distinguished and
divided into ultimate and provisional.

Probation reguires in like manner to be
distinguished and divided into provisional and
definitive: and that on the part as well of
defendant as pursuer.

Of provisional execution, the need is acci-
dental only, not general and constant. 1t con-
sists in the doing that for a time, and in such
sort, as to be eventually undone should the
case be found not to require the performance | 2
of definitive execution: of which provisional
execution, the performance is no otherwise
consistently with justice performahle, than as
necessary to secure the eventual performance
of definitive execution, should the case be
found to require it.

By accommodation, understand that opera-
tion which is performed as often as 8 person,
who is not a party to the suit, steps in and
lends his assistance to a party on either side,
for the purpose of saving him from an injus-
tice, or hardship coupled with injustice, to
which he might otherwise be subjected, in
the course of the operations necessary to the
prosecution of his pursuit or defence.

In so doirg, the person by whom the ac-
commodation is afforded, to one or other of
the parties at least, and perhaps to both, sub-
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established by the evidence lﬂm&mmf‘ c
‘pursuer’s side.

Intimate is the connexion betwuendlthm‘
several operations : necessary are all of them-
bondsnoan

but one, to wit, aunhsry 10
the due termination of every suit, .:'np,thl
plul'mer s m(lepmi R

n two opposite orders, are ctp:bh
of being brought to view: _ﬂlwy'l'he order iv
which they are contemplated; 2. The order.
in which they are performed.

In the order in which they are contem.
plated they stand thus: — 1. Application
2. Execution (execution bemg the only objeet
to which the application is immediately di-
rected ;) 3. Probation, having for its objad
the engaging the judge to take measures for
eventual exacution.

Probation commences with appbev.mn.
Abhorrent to natural procedure is the dis-
tinction between allegation, or information,
and evidence. In technical procedure alone
— in that system alone which had for its ob-
Ject the generstion of lies, for the purpose of
roaximizing the number of groundless suits
and defences, — could any such distinetion -
have originated. So many instances in which
admission and effect is given to alleguion.
which, for the purpose of being punisbable.in
case of mendacity, is not considered as evi-
dence, 0 many instances in which admission
and effect, and thereby allowance and eneou-
t, is given to mendacity. Innumer-

jects himeelf of necessity to one tial, and
frequently to several distinct and contingent
bardships: no other person is admissible for
the purpose of liberating a party, on the one
or the other side of the suit, from an other-
wise inevitable present disadvantage.

Thus, in actual English technical practice,
the two persons who, under the aggregate
sppellation of beil, are admitted to render to
a party defendant the service which consists
in causing him to be liberated from an impri-
sonment of indefinite duration, to which the
rigour of the course of procedure would other-
wise subject him, are not admitted to the
performance of this beneficial service but up-
on condition of either eventaally re-consigning
him to that afBictive situation, or discharging
in favour of the pursuer the obligation, to sub-
ject him to which, was the object of the suit.

Subject to these conditions, the initiatory
allegation has, to the purpose of warranting
provisional execution (so shaped as not to be
productive of irreparable damage,) the effect
of probation, provisional probation. But, for
the purpose of rendering the provisional exe-
cution definitive, it requires to be subjected
to the controul of any such counter-evidence
s roay be adduced by the defendant, together
with evidence, probative of facts, if any such
there be, the tendency of which is, to do
sway with and render of no effect any facts
to which it bas happened to be sufficiently

able are those instances : not s suit that does
not commence with one of them ; and of the
endless chain of them, the first links are oc-
cupied in depriving of liberty any man at the
pleasure of any other, by whom the faculty
of exercising oppression in this shape is ready
to be purchased of the judge at the eata~
lished price,

§ 3. Instruments.

Correspondent to operations are inatru-
ments, For every operation there must be
an operator. If by a single action the opera-
tion is performed, there is no room for an in-
strument. Associated with the word operator,
is the idea of an intelligent being; 'with
the word instrument, that of s non-intelligent
being : if, then, the nppellsuu instrument is
applied in speaking of & person, it muat be in-
an improper and figurative sense; but to save.
words, using the word in this ﬁgunﬁu sense
will, notwithstanding its impropriety, be fre-
quently found a matter of convenience. .

Of the above-mentioned operations, the
system called procedure has been found com-
posed : to one or other of these heads, every
operation performed in the course of it will
be found reducible; for every one of those
operations, therefore, there will be found in~
struments.

Beings being either persons or things, hence



‘we bave personal instruments and real instru-
xents. But portions of discourse in a written
form, partake of the nature of those two sub-
- joct-matters of consideration and operation ;
ing the diseourse of persons communicated
by a sort of thin g'l and the use of them being
80 extended an continual, ~— hence the
need af speaking of a third sort of instruments,
to wit, written; within the import of which
must be understood to be comprehended
guasi-wriiten, for the purpose of those which,
though not exactly of the nature of written
signs, are nevertheless employed sometimes
in the production of the effect.

Personal instruments are sub-operators .
instruments in the hands of a super-operator ;
Jprehensors, for example, in the hands of the
Judge.

1. Correspondent to application — the ope-
ration — the fictitious, is applicant the ope-
rator, the real entity.

2. Correspondent to probation — the ope-
ration —— the fictitious, is probator, the really
existing entity. Probator is accordingly the
term presented by analogy. Unfortunately,
the idea it presents is too ample — it is that
of the success of the operation termed proba-
tion ; whereas little less frcquently is the one
followed by non-success than by success. To
keep clear of misrepresentation, to the office
here brought to view, another term, by which
notlnng 18 declded as to success, raust be

d: instead of prabator, say then evidence-
holder — an appellation unfortunately two-
m for a single-worded one could not be

Instruments of application. Personal in-
struments are the applicantz. Applicants reay
be either principal, of auailiary_lending their
sasistance to the principal: and will be either
professional or gratuitous. Thus on the oc-
casion of every judicial application, whatso-
ever may be the object. So, in particular, on
the oecasion of that sort of application, to
which it happens to be converted into a suit.

Real instruments of application, none.

‘Written instruments of apphmtlon are any
such portions of discourse in a written form,
as it has happened to the application to give
existence to.

Instruments of probation are personal, real,
or written.  Personal instruments of proba-
tion are persons, considered either in t-he cha-
racter of narrating witnesses, or as possessors
of sources of real or of written evidence, In
nllthreeesm,theremubeanndvmhgem
lpukmg of &hom by the common appellation

; holden in the breast,
unﬁht is uttered, is the evidence of the nar-
muting witness.

Narrating- is the epithet applied to one
species of witness, to distinguish him from
» very different sort of witness (though the
two characters-are 30 frequently, as it is al-
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ways desirable thet they should be, in one
person,) s percipient witness. In the breast
of the pereipient witness is the seurce of the
information — the organ of the narrating wit-
ness is the channel through which it is com-
municated to the judge. Torbidare theideas
of lawyers under technical procedure; cor-
respondently scanty, and ia proportion in-
adequate, their vocabulary. Qbriousat once,
and neceesary, is the distinction between the
percipient and the narrating witness, Never-
till in this work, or those which have ema~
nated from the same source, have words been
employed in giving expression to it.

Yet how important is this distinction ] .
Small, indeed, i1t will be seen, is the probetive
force of the narrating witness, who bhas not
been a percipient witness, in comparison of
tbat of him who kas.

Probative force —not even that term did
the technical vocabulary contain in it. Yet,
without it, in what way or by what dis-
course can you express that which there will
be found such continually-recurring need to
express,

Yet another distinction. For giving ex-
pression to it, say — litigant witness, or
non.litigant wituess: and as synonymous to
non-litigant witness, say upon occasion, ex-
traneous witness. In every modification of
the techuical system, of the testimony — the
narrative of a party litigant, has more or less
use been made; yet in none of them has Le
been spoken of in the character of a witness :
on the contrary, between the character of a
party and that of a witness, the existence of
a sort of incompatibility has been tacitly as-
sumed.

Yet in domestic procedure — in that pro-
cedure whieh, being coeval with the origin of
the species, was in existence and use before
the technical system existed, even in imagi.
nation — seldom is a narrator to be found,
who is not eitber himself a litigant witness,
or imbued with the same affection, and liable
to be turned aside from the path of truth, by
the same biases.

And oh what inconsistency — what twist~
ings and turnings, when of one and the same
party liligant the testimony is admitted in
some cases, excluded in other cates — in some
cases rigorously exacted, in other cases left
optional ! And from the commencement of
the reign of technieal pr dure to the pr £
time, how enormous must have been the mass
of that injustice, of which this exclusion, and
the unilateral, and thence partial, admissions
deduced from this source, must have been
productive! For these exclusions, coupled
with these admissions, had there been any
gmundm reason, hum society
to the institution of the technieal -yltan.
could not have continued its existence,
of this hereafter.
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Accommodgior;. Novel as it is, as a sub-
stitute to the long-winded and many-worded
appellation — the person by whom aceommo-
dation is afforded to another — this, or some
other umiversal appellation, must of necesaity
be employed. Necessity warrants the appel-
lation—practice will, ere long, familiarise the
import of it.

A work of beneficence is, on every ocea-
sion, the work of the accommodator; of be-
nevoleuce generally, and thenre presumably ;
of beneficence constantly and unquesticuably.
Beneficent accommodator, is therefore a de-
nomination by which, without impropriety
in any shape, the accommodator might be de-
signated. But for as much as there cannot
exist an accommodator who is not beneficent,
the word beneficent is not necessary, and
after this explanation may be spared.

Correspondent in some sort, though very
imperfectly and inadequately, to execation, is
erxecutioner. In a sense co-extensive with
that of execution — in the phrase giving exe-
extion and effect, 1t is spoilt for use, by the
association 1t has contracted with the idea of
an operator exclusively employed in giving
execution to a mandate of [ienal law, pro-
ductive of an effect in the highest degree
afflictive. For by the word executioner, when
presented by itself, will be presented the ides
of a functionary employed in giving termi-
nation to life, in the person of a defendant in
the suit.

Another conjugate of the word execution,
and, like executioner, the name of the really
existing entity, is erecutor. But for use, as
spplied to the present purpose, this denomi-
nation is also spoilt: executor being the
denomination given to the species of trustee,
to whom, by the will of a person deceased,
the disposal of his property, reckoning from
the time of his decease, has been intrusted.

In case of need, for the designetion of the
person employed in giving execution and

to a portion of law, the term esecutant
may perhaps be found employable.

Correspondent to communication is com-
mamicator. Unfortunately, this word labours
under the same imperfection, as the word
probator has been seen labouring under. In-
cluded in the idea presented by it, is that of
the effect endeavoured at, as being actuslly
produced. The appellation on this occasien
needed, is one by which a person employed
in making, or endeavouring to make, commu-
nication of the subject-matter in question,
shall be

In case of need, asthewotdexecuhnt 80
the word communicant, both of them rehted
by smalogy to the word applicant, may per-
haps be found employahle.

Correspondent to recordation is recordator
—for sbortaess, termed recorder : correspon-

dent to the synonymous sppellation registra-
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tion, is registar. In this casc these is no
difficolty, no difference between endesvour.
andperfarmame.
thing is not a recorder : -be who reporde.sny-"
thing is & recorder, be the recorded mabier

-ever so little, or ever a0 much: and 30 in

regard to the registrar.-
§ 4. Judication.

Before any application can be made, tbm
must be in existence an authority, to which:
ot any time it can be made. This authority
is that of the judge, sitting in that which has:
been called the judicial theatre. Of the se.
veral clesses of persons who are as it were
actors on that theatre.—of their several fime-
tions and duties, & description has been given
inthe Constitutional Code, Chapters fromX 11
to XXIX. inclusive. Reference to that por-.
tion of matter must be understood to be made
in and by everything that here follows.

Coeval with application and probation, is
judication: as to application, under the natural
system of procedure, all application is probe-
tive. Without the judge's being at the same
time applied to, and acting at the very time
that ke is applied to, an application cannot ia
any casc have place. Without permission to pro-
ceed, no applicant can be suffered to proceed.
Hence, then, it is by application made by an
applicant that the first moment is occupied :
but it is by the applicant and the judge in
conjunction, that occupsation is given to the
next moment, and thereafter to the number
of minutes whatever they are, duriog which,
at the initiative hearing, the intercourse con-
tinues.

On each oceasion, te what judieatory ghall
or may application be made? The snswer is
short, and will naturally be satisfactory: To
that judicatory, from application to which,
the sggregate convenience of the several
parties may most effectually be promoted and
provided for.

No difficulty can have place in those cases
which will always be of by far the most fre.
quent occurrence. These are, where the resi-
dence of both or all parties is within the
territory of the same judicatory, and where
the subject-matter of the suit is also within
that same territory.

The only case in which any diffleulty can
present itself, is that iu whlch the actual re-
sidence of the pasty applymg to be admitted
pursuer being in the territory of that same
Judlcatofy, the actual residence of other par<
ties, co-pursuers or defendants, is in the ter-
ritory of a different judicatory — the actual
residence of each one of them, being at the
same time capable of being different from
the kabitue? residence: hence, by ringing the
changes upon these differences, the following
different cases are producible.

For holding communication between s jadge

He. who records ot anys. . -



sud-a judgeable, the communication begin-
ning with the judge, there are two modes—
the-oral and the epistolary. All other circum-
"stances equal, the oral, it will be seen, is by
far the best adapted to each of the several
ends of justice: to the avoidanee of non-de-
cision and misdecision —to the avoidance of
delny, vexation, and expense. But when the
residence, habitual or actual, of the judgeable,
is at a certain distance from the judicatory,
then comes the question,— whether the ad-
vantage in respect of avoidance of non-decision
and niisdecision (to wit, through the inferior
instructiveness of the evidence when elicited
in the epistolary mode in comparison of the
oral mode) preponderates or not.

On this ideration, exceptions (if any)
excepted, no otherwise, it is understood, can
application, if made, be entertained, than when
raade in the oral mode. And what is more-
over understood is, that the judicial locations
will be to such a degree numerous, and the
plan of partition by which they are marked
out, to such a degree equal, that from the
attendanee of a person at the judicatory, no
considerable inconvenience will in geperal be
produced.

CHAPTER VIIL
PRACTICAL GENERAL RULES.

§ 1. Rules as to minimization of evil.

Ox each occasion, have constant regard for
all the several ends of justice; that is to say,
minimize the sum, or the balance of evil, com-
posed of the evils opposite, respectively to
these ends.

. Of the several elementa of value as applied
to pleasures and pains, thence to good and
evil, magnitude — the compound of intensity
and duration — being the most apparent, be
careful not to overlook those, which when the
good or evil in question is distant, are most
liable to be overlooked or undervalued —
namely, propinquity and probability.

In like mauner, in the case of any male-
ficent act or practice, whether on the part of
persons at large, or on the part of judicial
functionaries, forget not to take into account
the evil of the second order, — to wit, the
second order, composed of the danger, and
the alarm, the publicly diffusive evil; any
more than the evil of the first order — com-
posed of the single-seated, and the domesti-
.eally diffusive evil.

§ 2. Rules as to irreparable evil,
-..As. to irreparable evil. It may be such
o bsolutely, or, 2. relatively:
solutely, to wit, in ite own nature, relation
had to the pature of man in general; rela-
tively, to wit, relation had to the condition
of the particular individual or individuals con-
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cerned. Death is so, in its own pature: pe-
cuniary evil— pecuniary loss —is, in its own
nature, in a greater degree more easily repar-
able, than evil in any other shape. Evil of a
comparatively inconsiderable amount may be
irreparable, relation had to the individusi or
individuals concerned.

Evil which, whether absolutely or relatively
considered, is irreparable in itself, may also,
relatively considered, not be irreparable in the
way of equivalent.

Death is the only shape in which evil, on
the part of the immediate sufferer, is certainly
and invarisbly irreparable.

In the way, and by means of compensation,
there is no evil to which it may not happen
to be, in the instance of the individual in
question, reparable in the way of equivalent.

Relation bad to the individual in question,
an evil is reparable, and exsactly repaired,
when, after having sustained the evil and
received the compensation, it would be a mat-
ter of indifference whether to receive the like
evil, coupled with the like compensation, or
not.

‘Wkat is manifest is — that to no person,
other than the individual himself, can it be
known whethber, in his instance, between an
evil sustained, and a benefit received on ac-
count of it, any compensation have place or
not.

Considered with a view to its irreparabi-
lity, the evil which an individual is liable to
suffer is susceptible of the same division and
distinction, as the sorts of offences to which
an individual stands exposed: in the ewil
which is the result of the offence, may be
seen the sole reason, or rational cause, for
the endeavour, on the part of the legislator,
to exclude or minimize it.

In this case, to minimize evil, have more
especial care to exclude all such as is irrepa.
rable.

Irreparable evil may be produced — 1. For
want of a judicial mandate; 2. By a judicial
mandate.

The sides liable to be affected by it are —
1. The pursuer's; 2. The defendant’s side
of the suit.

Causes or sources, from which irreparable
evil is mostly liable to flow, are —

1. Deperition, or ultimate non-forthcom-
ingness, of the means of execution.

2. Deperition, or ultimate non-forthcom-
ingness, of the means of proof, or say, sources
of evidence. .

Deperition, or ultimate non-forthcoming-
ness, of means of proof, includes, if complete,
deperition of the means of execution ; to wit,

ab- | in favour of that side, to the interest of which,

in case of the proof, the execution would
bave been subservient.

Of a failure of the means of rommunica-
tion, deperition, or ultiate non-forthcom-
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inj sewell of means of proof as of means
execation, may be the result,

By execution, understand as well recipro-
onl, as direct : dn'ect it is called, in the case
where the object of it is to render to the
pursuer the service demanded by him ; reei-

procal, where it has for object the rendering
10 a defendant compensation for, or security
against, vexation and expense produced by
the pursuit,

When there are two antagonizing lots of
evil, ecnsidered as liable to be produced, the
one on the pursuer’s side of the suit — the
other on the defendant’s — two evils, both
irreparable, or the evil on one side reparable,
on the other side irreparable, forget not to
tuke into account the magnitude and value
of each. On this occasion, let not the ima-
gination be deluded by the impressiveness
of the idea attached to the word irreparable.
Loss, though certainly irreparable to the
amount of a shilling, will not be to be guarded
sgainst with so much anxiety, as a loss,
though perbaps reparable, to the amount of
& pound.

In a wrong-imputing, yet not pensl, private
suit, the irreparable evil to be guarded against
is, deperition of the means of compensation,
or other means of satisfaction, for the wrong
execution in respect of the service demanded
by the pursuer’s, at the charge of the defen-
dant's, side.

In a purely public penal suit, the irrepar-
able evil requiringto be guarded against, for
the sake of the pursuer’s side, is the im-
punity of the defendant, in the case of his
baving been, in the shape in question, a de-
linquent.

In every sort of suit, the irreparable evils
requiring to be guarded against, for the sake
of the defendant’s side, are — 1. On errone-
ous, or inadequate grounds, conviction, and
consequent burthen of compensation, or pu-
nishment, or both, imposed upon the defen-
dant : he in truth, not baving been guilty,
not having committed the wrong imputed to
him, or any other similar to it. 2. The evil
composed of the vexation and expense to
which, by means of the suit, he may be sub-
Jjected —the evil correspondent, and opposite

%o, the collateral ends of justice.

§ 3. Rules for the guidance of the judge in
the exercise of his ulterior powers.
Onenchowasmn,theduectandﬁrstwe
and endeavour of the judge, will be the fui-
* filment of the direct ends of justice; to wit,
by taking sach course, oF doing that whxchm
each individual instance shall be most con-
ducive to the fulfilment of the direct ends of
justice, positive end negative; further, to
“wit, the causing to be rendered when, and in
#o far 8s due, the service demanded by the

pursuer.

1

- PRACTICAL GENERAL'RULES.
His next eare will be the-fulfilment of flic
collateral ends of justice; to wit, by minl.
mizing, oneach oceasion, the qwmtltyofuﬂ ’
in its several shapes, delay, expense, mnd

.

vexation at large, at the charge of the severad
classes of persons, in relation to whom kis
powers will have to be exercised

When, and in so far as, the collatersl
ends of justice on the one part are seen to
antagonize with the direct ends of ]uﬁhee
on the other, it will be his care to pursas
that course, by the taking of which, the ba-
lance on the side of good is greatest upon the
whole.

On each individual occasion, as a security
for the maximization of the aggregate of good,
and the minimization of the aggregate of evil,
he will settle in his own mind, and make pnb-
lic declaration of, the reasons bythe considera~
tion of which his conduct has been determined;
which reasons will consist in the allegstion
of so many items in the account of evil, on
both sides: magnitude, propinqgnity, certain
or say probability, and extent, — being
relation to eachk head of good and evil, taken
into the account.

Proportioned to the clearneas with which
those reasons are conceived, will be his own
assurance and satisfaction of the conformity
of his proceedings with the ends and dictates
of justice: proportioned to the clearness
with which they are expressed, will be the
satisfaction afforded to the superordinate wa-
thorities to whom he is responsible.

For these purposes the constitutional code,
on the principles of which this procedure
code has been grounded, gives to bis legal
power a latitude, to which in general there
are no fixed limits ; and, at the same time,
maximizing according to its utmost eudes-
vours, the efficacy of the checks provided for
preventing such his powers from being em-
ployed to any sinister purpose.

With a view to the colhtera.l ends of j Jjus-
tice, the following are among the cautions
which he will have to observe : —

The applicant having been received, in the
character of pursuer, or pursuer’s proxy, and
in support of the application, his evidence,
appropriate or simply indicative, or both,
elicited — the judge will not, in relation to
any other person of whatever description (a
proposed defendant, proposed witnesa, if any,
or proposed co-pursuer, if any,) perform any
operation liable to be productive of vexation
or expense, unless in his view of the matter,
taking such evidence for correct, a probebility
his place, that at the charge of the proposed
defendant, the service demanded, or some
other, more ar less analogous to it, is due.

To the minimization of avoidable delay, ks
will have especial regard. Of delay, every
moment beyond what is 2 to Al
dirget ends is detrimental to the direct’%ub.



a8 well a3 to the collatersl ends, of justice.
To the direct ends, by the intermediate even-
tual decease of the pursuer, by chance of de-
perition of sources of evidence on both sides;
and in case of persanal evidence, not already
in writing, danger of diminution of elearness,
correctness, and completeness, by faultiness
of recollection. To the collateral ends,— to
the prejudice of the pursuer’s side, in so far
as in the right, by and in proportion to the
vexstion attached to tbe non-possession of the
service due — and incidentally by and in pro-
portion to the expense, the need of which
may have been produced by intervening acci-
dent; to the prejudice of the defendant’s
side, if in the wrong, -in the greatest number
of individual cases, it will not be; since the
longer it continues, the longer he remains
exempted from the service sought to be ex-
scted at his charge.

But in 80 fer as he is in the right, he stands
exposed by it, equally with the pursuer, to
sufferance, to the prejudice of the direct ends
of justice, by deperition and deterioration of
evidence, as above: and proportioned to bis
agsarance of his being in the right, is the
vexation he experiences from the apprehen-
sian of being ultimately regarded as being in
the wrong, and on thst aceount unduly sub-
jected to the service, which though not due,
is demanded at his charge.

But, of two or more applicstions made at
the same time, no one is there which may not
of necessity be made to suffer delay by the
just demands made by others, in an indefinite
number, upon the judge’s time.

‘What may also happen is, that by defer-
ring that which in the natural order ot inquiry
would be the next judicial operation to be
performed, advantage may be produced, pre-
ponderating over the disadvantage, to aay or
all the ends of justice. Asoften as this is the
case, the judge will accordingly defer, to some
future time indicated, the performance of such
next judicial service: but for resson, snd
justification, he will bring to view the parti-
;ahr ineident or incidents by l:vehi‘:h e:doeption

as appeared to be made to the general rule

.%unmpartelmnleode the parties being
in the judicatory of the justice of the peace,
admitted into the presence of each other and
the judge, — great is the anxiety expreased to
prevent confusion on the occasion of such
aliercation as may naturally be expected: and
mtlut account, for the prevenuon of that
ineonvenience, uo person other than the judge
is authorized to put a question to any other.
Ja this anxiety, no cause for disapprabation
ean sssuredly be found, especially when ghe
charaeter of the people he had to deal with is
cansidered,

In judicature, all canse for any such
unxiety 1s effectuslly excluded : not existing
" in the presence of the judge, perties cannot
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quarrel or annoy each other in-the presenve
of the judge. Baving the sparingly exercised

right of the judge to put questions, to no party
on either side is any question put by any sort
of person but an advocate: nor, unless be-
tween advocate and advocate, or in an extra-
ordinary case, in guarded terms, between
advocate and judge, can altercation in any
shape have place.

Among the cares of the judge, will in like
manner be the minimization of the number
of persons, of whatever description, operated
upon by the exercise of his power; as aléo, in
the instance of each such person, the number
and vexatiousness of the operations unpoud
npon them respectively.

Accordingly, between the individual by
whom, in each instance, the compliance ne-
cessary to the reddition of the serviee in
question is to be produced, he will avoid in-
terposing without necessity any intermediate
hand. The reasons are —

1. By every such intermediate hand, so
interposed, is produced 8 chance of delay, and
a chance of ultimate failure.

2. By every such intermediate hand, so
interposed, is produced vexation, if no com-
pensation, or no more than inadequate com-
pensation, be accorded: and in so far as
compensation is accorded, expense.

Middle-agency-sparing, is the name given to
this rule.

Of the application capable of being made
of the middle-agency.sparing rule, examples
are as follows: —

1. As per Constitutional Code, Chap. XTI
Judiciary collecnvely Giving to each imme-
diate judge, once in possession of a suit, the
faculty of operating for the purpose of it, in
the territory of any and every other imme-
diate judge; instead of en address from the

judge of the originating judicatory, to the
Judge of the territory in which such several
operations have to be performed; for though,
for various purposes, notice of what is done
may be requisite for the information of the
judge in whose territory the operation is to
be performed ; so is it also, at the same time,
for every needful purpose, sufficient.

By deferring the operation till after an an-
swer from the judge in question had been,
received, or time for the reception of it
elapsed, proportionable delay would be pro-
duced, and that without need or use.

When, for the purpose of]n.tme, at the
charge of any person, whether in the situation
of defendant, or any other, the trausfer of
sny sub;ect.mattcr of property is to be made,
Jet not the co-operation or consent of such
person be made necessary to the validity of
such transfer. If) at the hands of the person
mlzuentmn dml::losure of any mastter of fact
relative to suc property be necessary, it
will be exacted accordingly; but to no efect
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for which such -disclosure may be requisite,

can concurrence in any way, in the act of
transfer, be needful or of use.

§ 4. Inflexible regulations, nose.

For minimizing evil, the main caution il,
in no case, on no occasion, to lay down in-
fiexible roles (in particular, inflexible rules as
to quantity ) — rules of which on any eecasion
the effect roay be to prevent the minimization
of evil in the individual case calling for de-
cision at the hands of the judge.

The pretence in this case is, the avoiding
to place arbitrary power in the hands of the
judge. But the good thus sought is illusory.
In thy hands of a judge, power, in whatso-
ever ﬂagreeubxtnry is no otherwise an evil,
than in %0 far as its effect is to produce evil
in a tangible shape — to wit, human suffering
~in the breasts of individuals. But where
an inflexible rule, as to the quentity of any-
thing, is laid down, the chances against its
not producing evil in excess, are as infiuity
to one.

Aguninst abuse of power, the only effectual,
or efficient security, is composed of responsi-
bility : substantial, punitional, and disloca-
tional responsibility, legal and moral.

For the prevention of the abuse of power,
on the part of judges, the appropriate plwe i8
accordingly, not so much in the pr e
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inexpertly prohibited.—as a aouniy .to ﬂp
amount of £90 subject 1o the deduction.of
the expense, and the equivalent for the vexa.
tion in other shapes, attached to the vituation
of defendant, in these cases.

In the article of satisfaction and punish-
ment, provision against improvidence in this
shape belongs obviously to the field of penal
law, not directly to the field of judicial pro.
cedure. Of improvidence in this shape, the
marks are in a particular degree conspicuous
in Buonaparte’s codes.

Now as to the fixation of length of time:
length of time, allotted for the performance
of various sorts of operations. ln general, the
pretence, or expected good, is avoidanee .of
delay : but in general, besides the production
of the opposite evil, precipitatian, and thenee
the evil correspondent and opposite to the
direct ends of Justwe, it has for its effect in-
crease of delay, or increase of expense and
vexation, or all three,

A year was the maximum to which Fre-
derick the Great of Prussia fixed the greatest
length of a suit at law in his dominions : not
small was the service he was regarded by
himself and by many another well-wisher o0
justice, as having by this exploit rendered to
Justice. What was the consequence? Inthe
first place, wheresoever the quantity of hasi.
ness y to the avoidance of the evil

code as in the constitutional code.

For exemplification of the evil certain of
being produced by inflexible rules in regard
to quantity, take the three capital objects —
matter of satisfaction, matter of punishment,
and length of time.

First, as to the quantity of the matter of
compensation, or other means of satisfaction.
If there be a case in whieh, of the compensa-
tion thus inflexibly fixed, the quantity be defi-
cient—in such sort deficient, as to be inferior
to the profit obtainable by the wrong—it ope-
rates, by the amount of the difference, as an
inducement to commit the wrong, instead of
operating «8 & means of repression for the
prevention of it.

So likewise in the case of punishment. If
in the ease of any crime, the pumahment is,
all things taken together, inferior to
the profit obtainable in the md:vx!ual instance
in question, by means of the erime, the effect
of the so-called punishment is to operate by
the smount of the difference, mot 83 a re-

ressive bond, for the prevention, hut as an
incentive and encoursgement towards the
commission of the crime. To one offence
£by which in the individual case in question,
the delinquent bas grined £100,) let £10
and nomorehnvebeenthe sum fixed on, the
oblspuon of paying which, constitutes the
sole punishment imposed. The effect of the
Maw is, 0 operate as & the com-

bounty upon
mission of the prohibited act—of the act thus

opposite to the direct ends of justice (posi-
tive snd negative) could not be performed
within that time— production of the evil cor-
respondent and opposite to the direct ends of
justice. In the case of a to a certain
complicated mercantile account, for example ;
in the case of the death or imsolvency of &
large capitalist, having extensivedealings with
foreign states, this could not but be frequently
exemplified ; and in any case, by the

tion of a single witness, ifa necessary one, the
same impossibility of rendering justice within
the so allotted compass of time would be pro-
duced. , deatly all

Of a rule thus improvideatly all-compre.
hensive, delay, the very evil sought to be
thus remedied, would naturally be not un.
commonly among the fruits. This being the
length allotted to the sittings, a judge to
whose sinister interest delay showed itself
favourable, would avail lumselfof the ordi-
nance, to run on to the full length of it
This, he wonld say, is what the ordinapce
requires. Well, to ‘this ordivance I have
_paid unquestionahle obedience.

Underthe English system, generally speak.
ing, fixed lengths of time arealloited forevery
operation ; lengths of time without any the
smallest reprdmweqummyofumencou-
sary to the ends of justice — the diffecent
quantities demanded by different distances
between place and place — the differences

in respect of the degree of compliention-



in the eauses . the abodes of parties and
‘necessary witneascs ; in a word, not any the
‘smallest regard is, in any part of the system
of firation, paid to the circumstanees, nor
therefore to the interest or feelings, of any of
‘the individuals concerned.

In so far as the time is rendered unsuscep-
tible of enlargement, here, in many instances
t0 .6 certainty, is evil to a vast amount ne-
cessitated —evil, in that shape in which it is
correspondent and opposite to the direct ends
of justice. In so faras it is susceptible of
being enlarged, here is a quantity more or
less coosiderable, added t. the fixed quantity
of delay, vexation, and expense ; for applica-
tion must be made to the judicatory — appli-
eation for the additional quantity of time.
o support of the application, evidence must
be produced — application with fees to soli-
citors, advocates, subordinate judicial offi-
eers, and perhaps judges — evidence carefuily
manufactured into the most unapt, delusive,
and expensive shape:

Thus 3 on the game of lesp-frog, be-
tween strictness and liberality— each being
in this, as on every other occasion, covered
by a thick coating of well-paid and self-applied
applause.

In English practice, whenever you see or
hear the word strictness, expect to see in-
justice : you will seldom be disappointed.

Of the judicatories self-styled Equity
courts, dilatoriness is, to the knowledge of
everybody. the characteristic and most glar-
ing cardinal vice. But could any unpaid eye
endure to look into it, precipitation might
be seen carried to a no less high degree of
perfection : precipitation, by which in an ex-

" gensive class of cases, the production of the

evils correspondent and opposite to the direct
ends of justice is habitually and with cer-
tainty secured.

Even at the commencement of every suit,
in this kind of judicatory, the time allotted
is, in most instances — considering the work
that is to be done by it, and the lengths of
necessary journeys - too short to admit of
the work being done: for remedy, on payment
of £1: 7s. to Judges and Co., two several
sdditions may be made, by the half of which,
it is rendered in most cases too long. A
temptation is in every case held out to pur-
chase a third length of delay : but under this
lndulgence lies & trap, in which the compara-
tively inexperienced law- practitioners are
frequently caught, and this in such sort as to
produce, to the dismay of their respective
and unsuspecting clients, the evil correspon-
dent and opposite to the direct end of jus-
gioe;—-the client lolsesh:is cause, because,

lingly or unwillingly, his lawyers bave been
Mug.
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§ 5. Subsiitution fo inflexible redes, .

Of the several rules laid down ip this-code,
there is not one that is meant to be regarded
as inflexible : no one is thete, from which, in
case of necessity, the judge mmy not depart.
But as often as he thus departs, the consti-
tuted authorities (the public-opinion tribunal
included) will be looking to him for the
reason — the specific reason or reazons, by
the contemplation of which, such departure
shall have been produced ; and as often as he
does this, without the assignment of any spe-
cific reason, he will be cousidered as having
violated his official duty.

Every such reason, will consist in qp indi-
cation of the evil which, in the individual case
in question, wonld result from compliance
with the rule : and with a proof, that by the
aberration, either no evil in any shape has
been produced, or nove but what has been
outweighed by concomitant good.

8o in regard to exceptions. In many iu-
stances where a rule is laid down, in the terms
of it, reservation is made of exceptions, and
a string of exceptions is thereupon subjoined.
To every such rule, the judge is at liberty to
add an exception; but for every such excep-
tion, an appropriate and sufficient reason will
be looked for at his hands.

§ 6. Which side is most Iikely to be in the
right ¢

Antecedently to the view presented by the
inquiry into the particular fact of the indivi-
dual case, the general presumption arising out
of the several relative situations will be in
favour of the pursuer’s, which is as much as
tosay, in disfavour of the defendant’s side.

The general reason is, that without some
ground of assurance and belief in respect of
the correctness of his judgment, it is not
likely that a person would engage in, or would
subject himself to the vexation and expense
attached to, the character of pursuer, even in
case of success, — together with the still more
ample eventual quantity in case of ill success.
Thus on the score of mere sclf-regarding in-
terest, particularly when the force of the
additional restriction, applicable by sympa-~
thetic affection is added —a moral power
which, how weak soever in comparison with
self-regarding affection, should not in this,
any more than any other case, be left altoge-
ther out of the account.

At the same time, the greater the success
with which the endeavour to attain the ends
of justice, direct and collateral, is crowned,
the less will be the difference produced in
that respect between the two correlative situ-
ations. The less the vexation and expense
attached to the situation, the less effective
will be the restraints, the tendency of which

is, to prevent a person from embarking in - iu




10 far x5 dhe- presant proposed code is
rightly directed to those exclusively legiti-
mate ends, strong is the countrast it will be
seen Lo form with the English system of pro-
eedure, not to speak of others less renowned
for a supposed regard for the ends of justice.

CHAPTER VIIIL
JUDICIAL APPLICATION.

§ 1. Judicial Application — what.

THE system of judicial procedure, it has been
secn, bas for its proper object, the giving
execupjon and effect to the ordinances of the
legislature.

The functionary, by the exercize of whose
function execution and effect is given to the
ordinances of the legislature, is the judge.
The means by which that result iz produced,
is the rendering to a person, who having need
of it, makes application to him accordingly for
the sort of service, by the rendering of which
the result is produced. Name of such ap-
propriate services — judicial services.

The species of application by which such
judicial service is called for, eall it a demand.

The aggregate of the whole operation pro-
duced by a judicial demand, from the demand
to the last operation by which execution and
effect is given to the portion of law in ques-
tion, hoth inclusive, — call it a suit in luw,
or for shortness, a suit.

In English practice — by a denomination
manifestly inappropriate and productive of
continual confusion —it is also called g causs.

But the case in which a demand, made at
the bands of a judge, for services tending to
the giving execution and effect to some cor-
regponding portion of the text of the law, is
the service called for, —is but one out of
several cases iu which, for judicial service
tending to the production of that effect, ap-
plication may be made, and that application
complied with.

Accordingly, of divers sorts of application,
by each of which judicial services of the
tendency in question are applied for, and de-
manded — the application called 8 judicial
demand, and by which, if ordered, commence-
ment is given to a suit, is but one.

By a judicial application, understand an
application made to a judge as such — by any
person other than a judge as such.

By any person who is desirous of obtaining
judicial service in any shape, a judicial appli-
eation may accordingly be made.

By judicial service, understand every such
service ss a judge, as such, is warranted by
Isw in rendering to any person or persons.

The services which it belongs to a judge
& such.to Irenda', will be mostly those which

Vor. Il
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are rendered in comtentious, or say.costagted .

cases, — that is to say, cases in which @ suit

hes been instituted, and continues dcpen:i‘g
But neither are cases wanting, in which, with.
out any suit instituted, it belongs to the judge
to render certain appropriate services, 8o
many of these cases— so many are the difs
ferent purposes, for which a judicial applica-
tion may be made. Certaimr cases, moreover;
there are, in which, for the adjustment ofthe
diffrent interests concerned, judicial serviees
may be necessary, even where no disagreement
as between party and party has taken piace.
Of this sort is ‘{he case where the

made to the judge is sinply reguisitive, and
not, with relation to any pariy, either crimi-
native or inculpative.

§ 2. Applicant’s Judicatory —what.

It being desirable, in so far as practicable,
that the territory in which the person in ques-
tion will be most likely to be ealled upon to
pay judiciary attendance, should be the terri.
tory in which he has his most ordinary habita-
tion, in contradiatinction, and in preference to,
every more distant judicatory : hence it is de-
sirable, that by persons in general, considered
in respect of the need they may have to make
judiciary application, it should be underatood
what, in the case of an applicant, is meant by
his judicatory — a8 in the case of ajudge, by
his territory.

By the applicant’s judicatory, understand
the judicatory belonging to and situate in the
sub-district in which, as bousekeeper or in-
mate, as per Election Codc, theepplicant bas
his settled habitation, if any such be has. I,
in each of divers sub-districts, he has a settled
habitation, or divers settled habitations, so
many as there arc of these sub-districts, so
many are his judicatories.

To an applicant who bas a settled habita-
tion elsewhere, but not in the sub-district to
the judicatory of which be makes his appli-
cation — us also, to an applicant who has no
settled abode, — the judicatory, whatsoever
it be, to which, on the occasion in question,
he makes such his application, is, oun and for
that occasion, his judicatory; say his ecca-
sional judicatory.

Of the facility thus afforded to persons
in the character of judicial spplicants, no in-
crease of vexation to persans baving occasien
to act in a judicatory in any other character,
such as that of a defendant, or that of & wit-
ness in a suit, will, it will be seen, be the
result.

In every case, therefore, any person whose
desire it is to make application to s judiea-
tory for any purpose, may in the first instance
make application to bis own judicatory.

If, the design of his application being to
commence & suit against any person, the do-

C
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micile of that person is within the same local
fiald of jadicature, the case is in that respect
‘the ordinary ease, If such intended defendant
has not any domicile within that same field, the
case is in that respect an extraordinary case.
‘M constitutes one of the natural causes of
gbstraction to the course of justice ; provision
for which is made elsewhere.

On hearing him, the judge will inform him
what course to take.

§ 8. Order of making application.

For all persons waiting to be heard as ap-
plicants, the station is in the visitors’ gallery :
as to which, see Constitutional Code.

On entrance into the gallery, tbe intended
applicant receives from the doorkeeper a tic-
ket. The tickets are numbered in numerical
order. He who, at or after the opening of
the door, eame first, reccived a ticket No. 1;
he who came next, No. 2; and so on.

Immediately as the business of an applicant
is finished, the judge or registrar makes a
sign to the door-keeper of the gallery. The
door-keepeér, callingto the expectantapplicant
whose number entitles him to be next heard,
looks at his ticket, and directs him forthwith
to the applicant's station.”

If applicants more than one are desirous of
speaking on the saine occasion and in support
of the same application, they must first have
agreed ameng themselves as to the order in
which they shall speak; if the whole num-
‘ber persiat in speaking together, they will all
of them be made to withdraw, until they
have sgreed upon the order of procedure as
above.

If, with desires mutually opposite, a num-
ber of applicants offer theinselves to speak on
the same occasion, in relation to the same
matter, each struggling to be heard before the
rest, the order of procedure will be decided
among them by lot.

§ 4. Personal Attendance.

Purposes for which the personal attend-
ance of an applicant in the justice-chamber,
while making his application, may be neces-
sary or useful, with reference to his own de-
gires, are ——

1. Furnishing appropriate evidence as to
facts, collative and abiative; say Appropriate-
self-serving-evidence-furnishing.

2. Furnishing indicative evidence as to the
sbove; say Jndicative-evidence-furnishing.

3. Purnishing, at the instance of the judge,
any such evidence as (though the tendency
of it may be coatrary to his desires) may be

® In a code of procedure, the insertion of
particular regulations of this sort are necessary
1o obviste hesitation, doubts, and diversity of
practice. In a short time, practice will render
them fanufliar,
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pecossary .to the preserving of -other persous
from vexation and expense, contrary to the
ends of justice; say Furnishing self-disserviny
or confessional evidence.

4. Furnishing security against undue vexa-

tion imposable upon others, on the occasion
of the application ; say Responsibility-afford-
ing.
5. Furnishing means of co-enduring com-
munication with him, for the purpose of the
application; say Accessibility - securing, or
means-of-communication-affording.

6. Receiving from the judge, warning
against the damage liable to be sustained from
sinister interest of proxics, professional or
even gratuitous; say Tutelary-advice-receiv-
ing.

7. Reeeiving at the best hand, i.e. in an
immediate way, the advice of the judge as to-
proceeding or not proceediug in the applica-
tion ; as to the mode hest adapted to the ends
of justice; say Ullerior-course-concerting or
settling.

As to Responsibility - affording : — Evils
aguinst which, on the ocrasion of a judiciary
application, appropriate security may be ne-
cessary, are —

1. Waste of judicatory's time; thence de-
lay, or even denial of justice, to those who
otherwise would at so0 much the earlier time,
have been litigants.

2, Undue vexation and expense, to per-
sons whose interest, according to the ser-
vice demanded by the application, may come
to be detrimented by ulterior proceedings,
But, in so far as the applicant, though he be
not the principal, can give as good security
against these evils as the principal could, his
attendance may be as useful as the princi-
pal’s.

As to Accessibility-securing, or means-of-
cornmunication-affording : — “The uses of se-
curing adequately lasting means of certain
comnmunication with the applicaut, are two,
viz, —

1. Securing to him, if granted, the service
demanded.

2. Securing the public and individuals
aguinst the evils just mentioned.

Hence the persons, communication with
whom should be secured, are —1. The prin-
cipal at any rate; 2. The applicant, if a.
person other than the principal. But in so
fur as this security can be as effectually af-:
forded by the applicant, as by the principal,
the principal’s attendance is needless for this

purpose.

As to Tutelary-advice-receiving : — Asto.
this purpose, in so far as the need has place,
the demand for the principal’s attendanee is.
strongest. Trueit is, that if the need exists,
it may be made visible to him, by the record
of what passed between his proxy and the:
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juilge, - and that for the purpose of euch ad-
viee, the judge may, if he sees reason, com-
mand the principal’s attendaoce. But, on
the matter of the record, he may be more or
less ill-qualified to form a judgment for this
purpose. And there may be reason for his
receiving the judge's advice, though by in-
dolence, or some other motive, the judge
may be prevented from commanding his at-
tendance for that purpose.

Asto Ulterior-course-settling:—If the case
be such, that the principal has need of the
judge’s tutelary advice as above, the ulterior
course, which it will be most fit for the pro-
cedure to receive, may depend upon the na-
ture of such tutelary advice.

These considerations will serve as a me-
mento to the judge, to be on the wateh, for
the need which may bave place in relation
to this tutelary adviee.

As to Confessorial - evidence-furnishing :—
For the prevention of evils to other inter-
essees, true it ig that the attendance of the
principal may, after the attendance of the
proxy, require to be exacted. But supposing
it exacted time enough for such preventive
purpose, the exaction of it, in the first in-
stance, is to this purpose neeglless.

§ 5. Applicants — who.

On the oceasion of a judicial application,
applicants require to be distinguished, in-the
first place, into principals and proxies.

A principal applicaat, is he by whom the
application is made on his own account. A
proxy applicant, is he whose application is
made on an account of another, or others.
In respect of a joint-interest, the same per-
son may be applicant on his own account, and
likewise on account of his co-interessees,

In relation to the benefit, or the burthen
which is the object of the application, the
applicant may be possessed, or not, of special
interest, or any peculiar and self-regarding
interest, in the subject-matter of the appli-
cation. A person, the purpose of whose
application is the procuring some benefit for,
or the averting some burthen from, anindi-
vidual or 8 community, with whom he is not
eonnected by any special tie of self-regarding
interest, is an applicant not possessed of any
special interest in the subject-matter of his
application.

A special interessee, may be so either on
a purely self-account, or on a purely trust-
account, or on & compound-account.

In so far as a person is interested on behalf
of another, to whose interest he stands bound
to give special support, he is styled a trustee
on behalf of such other, or others; and the
interest he thus possesses is styled a fidu-
cinry irterest; and the law by which he is s0
bound, is styled a trust-creating law : the
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person on whose acconnt — for whose sake,-
the trust is created, is styled a principal in the:
trust, or say a benefitendary.*

When a trust is ereated by law, us shove, :
it may be either with or'without the instrn.-
mentality of a person or persons opemating:
to that purpose: when it is with such instru.:
mentality, the person or persons so acting
may be styled trustee, or trustees. In this:
case, there are three parties connected and:
jointly interested : — to wit, 1. The benefi..
tendary ; 2. The trustee; 3. The trustor o
trustors ; or eay, the trust-maker or trust.-
makers.

In some cases, the trustor and trustee may
be the same person : in these cases, the trus~
tee is & self-constituled (rustee; or say, aa
uncommissioned trustee.

When it is by the benefitendary that, nnder-
the sanction of the law, the trust is created,
and a person or persons constituted and cre-
ated trustee or trustecs, it is by contract
between such benefitendary on the one part,
and the trustee or trustees on the other.

Examples of trusts and trustees, created.
by act of law, without the instrumentality of.
any person or persons, are as follow :—

1. A husband, acting and applying on ac-
count of his wife.

2. A father, in quality of natural, that is to
say, law-located guardian to his son or daugh-
ter under age.

3. A mother, in default of ber husband, in
quality of natural, that is to say, law-located
guardian to her son or daughter under age.

4. A guardian, in the case where, without
need of his own instrumentality, he is law-
located as such, in relation to a person under

€.

5. A guardian, in the case where, without
need of his own instrumentality, a person is
constituted such, with relation to & person
labouring under mental derangement.

Examples of trusts and trustees, created
such by act of law, by and with the instru-
mentality of the trust-maker, but without

® In the English system, the benefitendary bas
no other name than cestuy que trust, This de.
pomination, being taken from the obsolete law
French, is eltogether unintelligible to all but law-
yers. Conspicuous is the awkwardness of its
frame: it is a sort of au elliptical abri t of
a long phrase, the tenor of which remalns to be
divined: suppose ceclug‘]al bien de qui le trust
est creé. Yu the case of his being regarded as ac-
tually benefited, this benefitendary will naturally
receive the appellation.of 'a benefitee. But the

actual fulfilment of the design entertained or
fessed to be entertained, is too ious to i
of the substitution of the ion denegfitee.to

the word benefitendary. itness the breacbes
of trust, the gate amount of which, in the
case of charitable trusts, is under Matchless Cone
stitutionso enormous, as per the commission of
inquiry, now so many years depending.




the instrumentality of the beneficiendaries,
are az follow: —

1. A testamentarily-located post-obituary
sdministrator: the beneficiendaries in this
omse, with or without the administrator him.
self, are the co-interessees, as above, in the

mass of property left vacant by the death.

- 2, The case where a person, desirous of
conferring a benefit on a certain person or
persons, invests a mass of property in the
‘hands of a trustee or trustees, in trust, to be
disposed of in 8 certain way mentioned, for
the benefit of a person or pcrsons in the cha-
racter of a8 beneficiendary, or set of benefi-
ciendaries.

Examples of trusts and trustees, created
under the sanction of the law, by the trustor
snd trustors, and the beneficiendary and bene-
ficiendaries, in the way of contract, are —

1. The ecase of a general agent and his prin-
cipal ; a general agent, to wit, or trustee, to
whom the principal, as beneficiendary, en-
trusts the management of bis pecuniary, and
other intgrests in general. To this head be-
longs the case of & steward receiving the
whole income of his principal.

2. The case of 8 special agent, acting in
the capacity of a steward of a particular
landed estate.

3. The case of the manager of a manufac-
turing concern.

4. The case of an agent or factor, acting
in the sale of a particular article, or set of
articles, whether in the way of ordinary sale,
or in the way of auction.

5. The case of an agent or fuctor, acting
as such, in bebalf of a principal, babitually or
temporarily resident in a foreign country.

In the Constitutional Code throughout,
but more particularly in those chapters which
concern the business of the administrator’s
department, may be seen mention made of
divers functions, as exercisable by public
functionaries, for the benefit of the public.
1n the instance of many, if not all of them,
functions of the same nature, and thereby
susceptible of the same denomination, are
exercisable, and everywhere habitually exer-
cised, by individuals in the charaeter of trus-
tees, on behalf of individuals, and bodies of
men, in the character of beneficiendaries.

Examples of applicant co.intercesees are —

‘Where a partner attends on account of him-
self, and his co-partner, in respect of the
partnership estates.

A person attending on account of the mass
of property belonging to an individusl, or a
partnership, in a state of insolvency.

- A person attending on behalf of a body-
corporate associated by law, and being or not
belng' 8 member thereof.

A person attending as a representative, or
member of a body of persons associated either
promiscuously or on a special occasion, and
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for a special purpose, but not incorporated by
any legal instrument.

A person attending, in a case of alleged and
supposed necessity, in the character of a self-
constituted trustee, for any of the classes of
principals above mentioued, on the ground
that, by negligence or sinister design, or by
reason of a blameless want of appropriate
information on the part of the proper trustee
or trustees, the interest of the principal
would, but for such application, be exposed
to suffer irreparable dumage.

§ 6. Interessees — who.

A person who on any account makes judi-
cial application toa judicatory, becomes, by so
doing, or assumes himself to be, an interessee.

Interessee is a word bearing reference to
soine subject-matter. By an interessee, un-
derstand a person possessing a legal interest
(an iuterest sanctioned, or considered as being
about to be sanctioned, by law,) in the way
of profit or loss in some assignable subject-
matter.

Such interest a man may possess either on
his own account, or on that of another: if]
and so far as it is, on his own account, it is a
self-account interest ; if, and <o far as it is, on
account of another persun or persons, it is a
trust-account.

A person who, with reference to the same
subject-matter, is a self-account interessee
and a trust-account interessee, may be styled
a joint-account trustee.

An applicant, applying on bebalf of 3 num-
ber of self-account co-interesses, is with re.
lution to them a representative : be is on that
occasion their representative ; if he is one of
their number, a joint-account representative ;
if he is not of their number, a trustee-repre-
sentative.

Of an interessee’s becoming such, the cange
is, either his own agency alone, or the agency
of some other person or persons alone, or his
own agency in conjunction with that of some
other person or persons. In the first cuse, he
is a purely self-constituted interessee ; in the
second case, a located interessee; inthe third
case, a consenting located trustee.

A located trustee, is located either by the
law, that is to say, by the legielature alone,
with or without his consent, or by the lasw
and some other person or persons jointly. ln
the first ease, there is no trustor; in the second,
there is a trustor, or set of trustors.

Of cases in which a trustee is located by
the law alone, examples are as follow: —

A father, in respect of the power excreised
by him in relation to, and over his children.

A busband, in respect of any such power
as is given him, by law, ‘to he exercised in
relation to, and over his wife,

A guardian, in respect of the power over
the person and property of his or her ward,
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in so far as established by law, without nced
of -concurrence on the part of any person.

A trustee may be such, either without
power or with power over persons or things.

A self-constituted trustee, ss above, is a
trustee without legal power. Without com-
mission from any beneficiendsry, or any lo-
cated trustee, or the law, — undertaking the
performance of a certain service, for the be-
nefit of the beneficiendary, he constitutes
himself, in so far, 8 servant of such benefi-
ciendary: and for damage done to any person,
on the occasion of such service, or supposed or

retended service, he is compensationally, and
in ease of sinister design, and evil conseious-
ness or temerity, punitionally responsible.

Of joiut-account representative applicants,
examples are as follow : —

1. A person applying as member of a pri-
vate partnership.

2. A person applying as member of 8 joint-
stock company.

3. A person applving as one of two or more
trustees, located as such, with power over a
wass of property, placed at their disposal, for
their own joint benefit.

Wheresoever a trustee is located as such,
a trust is said to be established.

By a trust, understand a power, burthened
with obligation—with the obligation of giving
to the power such exercise, as in some par-
ticular way to render it serviceable to some
person or’ persons, determiuate or indeter-
minate, in any number, up to that of all the
inhabitants of the political state.

Parties to every trust are — first, & person
or persons by whom the service is intended
to be rendered; second, a heneficiendary or
heneficiendarics, to whom the service is in-
tended to be rendered.

If it were by a single individual, that the
trustee or trustees was or were located, he,
in relstion to them, is locator —sole locator;
if divers individuals, each of then i a joint
tocator.

A trustor, by whom a trust is established
by the location of a certain trustee or certain
trustees, with power for continuing the trust,
and preventing its extinction, by successive
acts of location, may be styled the founder of
that same trust.

§ 7. Application how commenced.

At the proper station, the applicant sits or
stande in silence, until addressed by the judge.

Judge tonpplicant: — What is it you have
to tell us of? —

1. A service which you claim, for yourseif
or any one, at the hands of any one?

2. A wrong for which you claim, for your-
self or any one, satisfaction at the charge of
sny one?

3. A public offence, as to which you are
resdy to give us information ?
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4. Or anything, and what else?

After utterance of the introductive ques-
tion, ending with the words tellus of, the judge
makes a short pause, to give time to the
applicant to say, Prepared, sir, or, 1 am pre-
pared —if such be the case. ‘

By the word prepared, the judge undet-
stands that the applicant is sufficiently pre-
pared to state the nature of his application,
under one or other of the above heads, with-
out need of assistance from the judge.

If no such intimation is conveyed, .then
only it is that the judge proceeds to enume-
rate the several above.mentioned purposes,
snd modes of contentious application, that
the applicant may settle with bimself, and
declare to which of them the matter he has
to state belongs.

1f, for want of appropriate aptitude, the
applicant is unable to give, in the first in-
stance, an intelligible answer to the above
questions, in such manner as to refer the case
to any one of the general heads already
brought to view, the judge will continue
hearing and interrogating him, till the import
of his application is sufficiently ascertained.

For giving facility to these examinations,
as well as for other purposes, a set of appro.
priate tables will have been provided, and
kept hung up in the justice-cbamber, in such
manner as to be legible to the greatest pas-
sible nuinber of persons at once; as also the
like in smaller form, in such sort that one
copy may be held in band by the applicant,
and another by the judge.

Examples of these tables are as follows -
Table 1. Table of services exigible, or righis
obtainable, containing a list of the several
sorts of effeetive services, which by the cor-
responding judicial services performed by the
judge, one person may cliim at the hands of
another, without the imputation of wroug
from the not baving rendered then ; adding
to each service the several cfficient causes of
the right or title to receive it.

Table 2. Table of wrongs, private and
publico-private, with the eorrespondent re-
medies ; consisting in modes of satisfaction,
with or without modes of punishment added
or substituted to satisfaction, as the case
may be,

Table 3. Table of purely public wrongs,
with the correspondent remedies.

For these several tables, heads and matter
may be seen in the Irrroduction to the Prin-
ciples of Morals and Legislation, and in the
Traité de Léyislation Civile et Pénale,*

If the applicant can read, the judge causes
such of these tables as may serve for hia as-
sistance to be put into his hands, baving in
bis own hand or view, copies of the same : if
the applicant cannot read, the copy which

® See Vol. L. p. 99, ef scq.
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‘the judge bas, assists him in putting questions
or giving instructions to the applicant, as the
‘case may require.

If the application be contentious, the con-
versation will proceed as jer Chapter X1IL
“Initiatory Hearing.

If the application be uncontentious, the
‘applicant will name it as above by its appro-
‘priate generic denomination.

To save time, these denominations will
‘pot, like the others, be recited by the judge.
They are of comparatively rare occurrence ;
norwill they need, any of them, to be made
by any person whois not able to explain
himself sufficiently or the subject; to wit,
either by perusal of the code, or by previous
conference with some friend, from whom suf-
ficientinstructionand direction will have been
obtained.

In any case, it may be either on the appli-
cant’s own account, or on account of some
other person, that the application is made.
But how the matter stands in this respect,
the judge will without difficulty understand
from the applicant’sstatement. Interrogations
to that effect need not therefore be included
in the judge's address as above.

For the scveral cases in whicli one person
may make application on behalf of another,
see Chapter X1I. Initiatory Hearing.

At the commencement of the conversation,
or at any time in the course of it, if it be
clear that the applicant can read, the judge
with bis hand may point to, and if near
enough, touch the spot on which the legend
containing the warning against falsehood is
dizplayed : as to which, see Chapter Judiciary
Collectively (Ch. XIL) in the Constitutional
Code

In the case of an information, he will take
the same course as above for ascertaining the
nature of the wrong complained of, or the
service to which the party in questiou has a
right.

If it he the case of a wrong, as it com-
monly will he, and most cominonly that of &
erime, he will collect from the informant
whether be be or be not desirous or content
to be & pursuer, alone or in conjunction with
rome other individual, or the governnient ad-
vocate, or both; which done, he will deterinine
as to the complying or not cowplying with
the desire.

In this case more particularly, a question
sable to come under consideration will he,
whether the fact spoken to in the information
pe the criminal act itself, or only a fact
eapable of operating in the character of cir-
cumstantial evidence; and in both cases,
whether according to his account the infor-
mant was in relation to the faet in question,
Himself a percipient witness, or whether all
Be has to speak to is his having reason to

belleve that anotber persom, known or un-
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known to him, may probably have been, in
relation to it, a percipient witness. In this
latter case comes the demnand for investiga-
tion, as explained in another chapter.

As already observed, there is no sort of case
in whieh there may not be need of such inves-
tigatory process, nor any in which the service
rendered to parties by the employment of it
may not outweigh the vexation and expense.
But in England, it not being employed but
in cases regarded as belonging to the highest
classes of crimes, or in judicatories into which
the eye of the public scarcely penetrates,
those higher classes of cases are the only oncs
in which the need of it can be expected to
present itself to the generality of readers.

As to the person, if any, to whom the ad-
dress shall be made by the judge before any
is made to the defendant, — here again is a
point in relation to which an option will be
to be made by the judge.

So likewise in regard to the three several
modes of address above mentioned.

On this occasion, too, will come the con-
sideration whether to cousign the function of
pursuer to the government advocate; and
no sooner does reason sufficient for this
operation present itself, than the judge will
perform it accordingly, that bis opinion and
decision respecting the points above mention-
ed may be heard.

§ 8. Application — its purposes.

In regard to purposes, the leading priaciple
scems 10 be, that to all purposes that can
with propriety be termed judicial, the faculty
ought to be open to exercise; and to render
the purpose judicial, it is not necessary that
on the occasion in question a suit should ac-
tually have been instituted. It is sufficient,
if either a probability having place that a
suit of a certain description will be instituted,
it will in probability be conducive to the
ends of justice that the service aimed at by
the application should be granted ; or that if
the service be granted, a suit conducive to
the ends of justice may in probability be
instituted, and the ends of justice thereby
attained, in a case in which, but for this same
serviee, asuit might otherwise not have been
instituted, and thereby the ends of justice
might have failed of being attained.

Cuses there are, in which, though strietly
speaking the business is not of a judicial na-
ture, inasmuch as no contestation hath as yet
place, and though at the hauds of the judge
no judicial termination of a suit may come to
or be intended to be called for, — yet among
the powers necessary to be exercised for the
accomplishment of this desirable purpose, are
some of those which are indisputably attached
to the office of judges. Of this sort is the
evidence-eliciting power and functian.

On the present occasion will be added eer.:
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tain powers, the demand for the axercise of
whieh is created by some secident, or other
event, by which it eannot without previous
inquiry, that is to say, elicitation of evidence,
be ascertained whether or not there may not
be litiscontestation, and in conseguence of
it, demand for the exercise of powers exclu-
sively attached to the office of judge. Had
the state of facts been previously known, the
powers necessary to the production of the
desirable effect — for instance, the staying or
reparation of calamity in this or that shape —
might have been exercised by other efficient
hands ; but no such bands being in readiness,
and those of the judge being in readiness, it
is by them that the powers in question are
exerciseable, with mare effect than by any
other, and by them that it is accordingly fit
they should be exercised.

The purposes for which an individual may
make application to a judge, as such, are
either—1. Ordinary; 2. Extraordinary. The
ordinary are,—1. Contentious ; 2. Simply in-
formative. Theextraordinary are—1. Consul-
tative; 2. Damage preventive ; 3. Prospective-
cvidence-securing.

Purpose — contentious. By the contentiouns
purpose, understand the purpose to institute
a suit at law. When from the declaration
made by the applicant, it appears that this is
his purpose, and when by the judge his pro-
secution of this purpose is allowed, the suit
is declared to be instituted, and the hearing
thus going on is declared to be the initiatory
hearing in relation to this same suit. The
applicant in this case is a pursuer.

Purpose — simply informative. In contem-
plation of a certain criminal offcnce or wrong,
from which be or some other individual, or
the public at large, has suffered damage, or
as he supposes was in danger of receiving
damage —ah applicant who is desirous that
pursuit on the ground thereof be made by
some one else (for example, by the constituted
authorities,) but is not desirous to act for
himself as pursuer, desires to be admitted to
deliver information thereto relative, — such
applicant is an informant.

If, in contemplation of an eveutual suit
purely non-pensl, information through regard
to the ends of justice or to the welfare of a
party supposed to be interested, is given by
an individaal who has not himself any special
interest in such suit, — this application is that
of a non-commissioned proxy.

In English practice, on both these grounds,
anplications have place every day in certain
criminal casea. The cases are mostly those
in which the punishment attributed to the
offence rises to the height of what is so unin-
telligibly called felony. But if in a judicial
case of this sort, the receipt of information is
capahle of being of any use, #0 is it in every
:other. Yet im no other case is there a judge

JUDICIAL APPLICATION:

who will receive it. The sort of judge by
whom, in this ease, the information i re-
ceived, is not the judge under whom the euit
will receive its termination, but the sort of
judge by whom a sort of preliminary, incom-
plete, and never-conclusive inquiry is carried
on; to wit, the justice of the peace.

Purpose — consultative. By the consulta.
tive purpose, understand the purpose which
is in view, when, being in doubt concerning
the interpretation that may eventually be put
by the judge on a certain portion of the body
of the law, the application has for its object
the calling into exercise the judge’s pre-in-
terpretative function. The applicant in this
case is a consultant.

The motive for the consultation is —either
for bis own sake or that of some perzon in
whose welfare he takes an interest, where &
certain course in which the law has, as be
supposes, a bearing — an anxiety to know in
what manner it would by the judge be even-
tually regarded as bearing

Of the cases in which a demand for an
application for this purpose may bave place,
examples are as follows: — 1. Conveyance:
the applicant desirous of making, on certain
conditions, conveyance of a certain right, of
or relating to a certain mass of property, hut
not sufficiently assured of the validity or the
impunibility of such conveyance. 2. Contract:
so in regard to a contract to a certain effect.
3. Prohibited acts: so in regard to a certain
act at large, which he is desirous of perform-
ing, but 18 not sufficiently assured of ite not
being regarded as prohibited, and thence pu-
nishable. .

Purpose — damage-preventive. According
to the source of the damage, this purpose
may be 1. Calamity — damage-preventive ;
2, Delinquency—damage-preventive; 3. Ab-
senteeship — damsage-preventive.

For examples of the modification, of which
calamity is susceptible, sec Constitutional
Code, Chapter XI. § 5, Preventive Service
Minister. So likewise, for damages through
delinquency. Under calamity include easn-
alty; the difference being only as between
greater and less ; determinste separative line,
there is none.

For the prevention of calamity —preveotion
of the e« t or the conti .
as the case may be, — application may also
be made to a preventive-service functionary,
as per Const. Code, or to the local headman.

If for the rendering of the service needed,
powers such as belong to the judge, and not
to those two other functionanes respective-
ly, are necessary, then is it to the j e
that application will be to be msde; wnd if
made to either of those other functionaries,
the applicant will by them be referred-to the
Judge. -

By the absenteeship-damage, understagsd
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that which is liable to bave place for want
of proprietary care; the proprietor, known
or unknown, dictant from the spot, and no
other person at hand, with sufficient sutho-
rity and inclination to prevent the damage.
Examples are -

1. Agricultural produce perishing for want
of being gathered in.

2. Agricultural live - stock perishing for
want of sustenance.

3. Perishable stock in trade perishing for
want of appropriate care or sale.

For this purpose, application may also be
made to the local headman,

Parpose — prospective-evidence securing.
The purpose here is the saving a right, or
a means of repressing a wrong from being
lost for want of appropriate and judicially re-
ceivable evidence. Personal evidence is liable
to be lost by death, physical inability, or local
transfer of the person from whom it shonld
have come ; written and other real evidence
by destruction, mislaying, or local transfer,
If after cpmmencement of a suit grounded
on it, evidence should be made fortheoming,
8o should it before : reason in both cases the
same. By securing it before the suit a suit
may, in many cases, be prevented. In non-
penal cases, the need is more apt than in
penal cases, to have place: but as to the
supply, if in any case conducive to the ends
of justice, so it is in every other.

The person from whom the evidence is
needed, may be the applicant, or any other
person. In the first case, all that is de-
manded is, that the evidence which the ap-
plicant is ready to deliver, either be received
and recorded: added or substituted, in the
other case, is the demand that, as in an al
ready existing suit, an appropriate order be
delivered, ordering by whom, when, where,
and how, it is to be delivered. Tbe appli-
cant in the first case is a prospective evi-
dence offerer; in the other, a prospective
evidence demandant.

In both cases, precautionary arrangements
are needed for the prevention of abuse.

Under the English systewn, application for
this purpose is not altogether without ex-
ample. But by the example, such as it is,
so far from being removed, the imputation
of improvidence and inaptitude is but esta-
blished and ex . Co-extensive with the
whole field of legislation and judicature is as
above, the need; under the English system,
no more than a corner of that same tield is
supplied.

- Asto the means of obtainment, so far from
being obtainable without 2 suit, it is not ob-
tainable without a suit of the most expensive
kind, — a suit in equity, instituted for that
sole purpose, ready imstituted for
some other. Field of supply, a portion of the
field of equity jurisdiction. What the whole
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is, belongato the of things unknowa’
and unknowable : so likewise what this por-
tion is ; on each occasion, the whole and the
part are whatever the judge pleases, Within
that part, coes your case entitle you to the
service? Ere you can form the slightest guess,
you bave an ocean of distinctions to wade
through — distinctions without reason and
without end. Ask the chancellor, and when
you have distributed a few hundreds, or a
few thousands of pounds among him and his
partners, creatures, and dependants,—at the
end of a course of years, he will either tell
you, or not tell you; and if he tells you, ke
will either grant you the supply or refuse it,
making proclamation all the while of the
profuundity of his reflection, the acuteness of
his discernment, and the anxiety of his fos-
tering care. When thus granted in words,
you will take proceedings for obtaining it in
effect, and before they are concluded, be not
surprised, if the evidence bas perished.

§ 9. Mode oral — uhy.

No otherwise than orally delivered, and
in the justice-chamber, is any judiciary ap-
plication receivable.

But by any applicant attending as such,
any letter, to whomsoever addressed, whc-
ther to himself or to the judge, or to auy
other person — may be read or presented for
reading : the letter being open, and contain-
ing matter relevant to bis application; and
the applicant being respousible, in re:pect of
the contents and the purposes for which it 1s
exhbibited.

A person by whom an application is made,
and by whoin accordingly an appropriate dis-
course is addressed to the juige, mrny. for
occasjonal assistance and support, bring with
him any person not specially inhibited. But
for special reason assigned by the judge, any
such assistant or supporter may be ordercd
and made to withdraw.

Concerning any matter, in relation to which
judicial application may be made to a judge,
no application can lawfully be made to hiiu
elsewbere than in open judicatory. To make
any application elsewhere is, in the party
making it— in attempt or preparation — an
act of corruptingness, and as such, punishable;
to receive it without disclosure, is in a like
manner, on the part of the judge, an act of
corruptedness. As to this, see Constitutional
Code, Chapter X1I. § 15. Secret Intercourse
obviated : and also for the cases in which it
may be requisite that the discourse should be
secret, and for the mode in which such secrery
shall be kept.

§ 10. Oaths, none — why.
Question: As a security for testimonial
veracity, why is not the ceremony
taking an oath, here employed ? — Answer :
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Because it is needless and ineflicacious to
every good purpose: toevil purposes, in pro-
digious extent, effective.

It is needless. The responsibility bere
proposed — responsibility satisfactional, pu-
nitionsl, and upon occasion, dislocational —
responsibility to the legal sanction, respon-
sibility to the popular or moral sanction, to
the judicinl and public-opinion tribuvals —
is abundantly sufficient.

It is inefficacious. Utterly devoid of efficacy
it is proved to be, by universal and continu-
ally repeated experience. Under the English
eystem, its invalidity, in respect of moral
obligation, is abundantly recognised by the
practice of the constituted authorities.

1. In the sitnation of jurymen in general.
In po instance, when any difference of opinion
has place, can any verdict be given without
a breach of the promise thus pretended to be
sanctioned. The verdict being delivered as
unanimous, jurors in any number, from one to
eleven, must bave done that which they have
all of thein sworn not to do, — uttered a de-
clared opinion contrary to the real one.

Instances are happening, and always have
been hsppening, in which they unanimously
concur in declaring as true that which all
know to be untrue, and when out of the box
scruple not to declare their believing to be
untrue. Declaring a quantity of money stolen
to be under a certain sum, when in fact what
was stolen, if indeed it was stolen, could not
bave been less than several times that sum;
dedaring 8 defendant not guilty, when, ac-
cording to ample, uncontradicted, and un-
questioned evidence, he was guilty: in both
cases, for the known and undissembled pur-
pose of saving the defendant from the punish-
ment uppointed by law.

Under the eyes of the highest judges is
always done what is thus done: judges ne-
ver disapproving, oftentimes approving, com-
mending, or even recommending. Not a judge
is there of those now in office, to whom it
is not perfectly known that all this is cor-
rectly true. When praise is bestowed by
them, bumsnity is the word by which it is
bestowed. Humanity displayed! by which
laws are openly violated, and perjugy openly
committed!

2. 1n the case of coroners and coroners’ ju-
ries, . as often as suicideis declared the result
of insanity, when in fact it is the result of
calculation — a calculation by which it is de-
termined, that in what remains of life, if pre-
served, the quantity of pain will outweigh
that of pleasure. The cuses in which the
operation is declared not to be the result of
insanity are extremely rare. And then what
ore they? Those generally in which a man
has left neither property nor friends, by whom
bis property, if any, at his decease could be
shated. When the confidant of the Holy Al-
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liance, so truly called holy mmmm :
nesa is cqual to that called holiness ?).put an
end to Lis life, what he did was, as everybedy
knows, deliberate. If quicide is an act of in-
sapity, o is voluntarily entering into 8 mili-
tary service —so is choosing what sppears
the least of any two evile.

3. In the case of deodands imposed by eo-
voners’ inquests. When, by a loaded cosch or
waggon rusning over him, a man is killed,
declaration must be made by them upon cath
what the instrument was by which the casu.
ulty was produced. By the whole vehicle, or
no part of it, says common sense. No, says
jury and directing judge — not by the whole
vehicle, but by one whee! and no more: by
no other part was any contribution made to.
wards the production of the effect. Here
then, is perjury— and to what use? To save
the owuer of the carriage from the loss of it.
For when, by the unruliness of his cattle, the
husbaudman has lost a servant or a eon, —to
enrich him for his loss, all-wise judges have
in their wisdom concurred in giving it with
its contents to the king. Wisdom, with one
hand, enforces the law; the same wisdom,
with the other hand, defeats it.

Now, as to belief, how stands the matter
with these men? Is it that they do not be-
lieve that any such person as God is in exist-
ence? Is it that, believing such a person to
exist, they do not believe that the power they
thus take upon them to exercise over him will
bave its intended cffect — they the judges to
decree at pleasure, be the shenff to execute ?

They who into the mouths of the elect are
so constantly oceupied in forcing perjury, are
they not suborners of it? But the thing to
be proved was, that, whatever be the restraint
in any case put upon the motives by which
perjuryis prompted,—in the production of this
restruint no part is ever taken by the cere-
mony of the oath. And the proofis — what 2
Where it has not for its accompaniment ex-
posure to punishment in a visible shape, it is
set at naught by everybody; but by none more
universally than by those to whom, in pro.
fession, it is the object of such prostrate re-
verence,

The all-embracing jury-trial perjury could
no otherwise be got rid of, than by giving to
the majority, as in otber cases, the paswer of
the whole : a measure, the effects of which
could not without considerable refiection be
anticipated,

But the madpess-imputing perjury. and tlLe
valuation perjury might be got rid of, at no
higher price than the mortification of suffering
the property to go or remain with the right
owner: and among the whole race of herpex,
whom, in the character of ennobled chancel.
lors and judges, the country has for so many
ages been adorned with, not one has ever
been found hero enough to take upon himself
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<his same mortifying task — by whom the be-
mefit of clearing the country of this perjury
‘has been thought worth the trouble.

When, by the whole elect of the country,
the utter inefficacy of the ceremony has
‘been recognised, it may scemn little better
than a superfluity to spesk of the indirect
recognition expressed by every House of
Commons that ever sat. If it were thought
-of any importance that it should be employed
in inquiries, in the result of which notbing
‘more than the welfare of A and B is at stake,
— could it ever have been left unemployed
in inquiries, on the result of which so many
millions are continually at stake ? Could the
Lommons have quietly left the Lords in the
exclusive possession of it ? Could the Lords,
temporal and spiritua), with common decency
have kept to themscives the exclusive posses-
-sion of 1t, if, for any sueh purpose, it had, in
the opinion of either, been worth & straw ?

So much for the uselessness and ineffica-
ciousness of it. Now as to the mischievous-
ness of it.

The prime article in the list of the evils
produced by it, is the mendacity-licence, of
which it has been, and continues to be, the
instrument. To make men believe that it is
by the imaginary eternal, and not by the real
and temporal punishment, that the mendacity-
restraining effect is produced (the Housc of
Commons case excepted) on no occasion, for
the repression of mendacity, is anyreal punish-
ment employed, but when this ideal source
of punishment is tacked on to it. Where no
oath, on pretence of securing veracity, is em-
ployed, fulsebood, tbough the evil couse-
quences be exactly the same, receives the
fullest and most effectual licence.

In the field of common law, with the fullest
allowance from their partners in depredation,
the judges —the hireling lawyers of all
classes, on both sides, riot and disport them-
selves, while futtening upon lies. Beyond a
certain extent, the quantity of these lies is
optional ; but up to that extent, it has, by
those who profit by it, been made compulsory
and unavoidable.

§ 11. Beforeapplicant’s statement — respon-
sibility how secured.

Anbecedently to the reccption of the ap-
plicant’s statement, the judge takes the re-
quisite measures for securing the means of
communicating with him after his departure
from the judicatory, for whatsover purpose
such communication may be requisite.

. Needful, on two accounts, is this precau- |
tionary measure :—

1. Onthe account of the applicant himself,
for the pnrpose of giving effect to his appli-
cation, 1n the event of its proving well
grounded.

2. On the account of the defendant, in the
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event of its proving ungrounded, with a view
to compensation.

3. On the account of the public, in the
event of its having been made wantonly,
having for its object or effect the extlusion
of other applicants from' the benefit of jus-
tice, by wasteful employment of the judge's
time.

First, then, let it be not a piece of infor.
mation that the applicant comes to give, hut
8 complaint, or a demand, that he comes to
make.

In case of a complaint, he will set himself
to inquire what the wrong is, which is the
subject of it; and who the person is, or the
persons are, who have been concerned, and
in what ways, in the doing it: whetherkn wn
to the applicant or unknown; if known,
where the person’s abode is, or what other
more effectual means there may be of com-
municating with him for the purposes of
the suit.

For the purpose of ascertaining what the
wrong is, the judge will bave before him the
table of offences. It will be given in all
its ramifications in the penal code, to which
the proposed code here delineated bas refe-
rence.

This table, with divers others, is constantly
within reach of the judge, and within view
of all the other actors in the judicial theatre.
If the applicant can read, a look at it may
enable him to save the time employed by the
judge in the above-mentioned address. Fre-
quently, while waiting in the suitors’ gallery
for his turn, a communication with his neigh-
bours in the gallery, if carried on in whispers,
at the intervals when the discourse carried
on for the purpose of the suit are at a pause,
may afford him such instruction as may more
or less abridge the labours of the judge.

If the application be a complaint, the defi-
nition of the wrong will bave informed the
judge of the criminative circumstances, the
concurrence of which is necessary to the ex-
istence of it. As nced may occur, he will
either mention these to the applicant, or wait
to collect them from the applicant’s state-
ment, as it comes forth. And before he
determimes to call for the appearance of the
defendant, he will, in like manner, satisfy
bimself that, according to the applicant’s
showing, no circumstances of justification or
of exemption, relative to the species of offence
in question, have had place.

If the application be, as above, a demand,
the judge will of course have in his mind the
respective natures of the several services
capable of being demanded, without imputa-
tion of wrong, on the part of those at whose
charge they are demanded: together with a
list of all the several efficient causes of title,
with respect to service in all those several
shapes. This being confined.to another such
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Table us above, will at the same time afford
to the applicant such information as the state
of his mind enables him to imbibe.

In the same Table in which are exhibited
the several incidents which, with reference
to the sort of service in question, have a
collative effect, will also be exhibited, in con-
Jjunction with them, the several circumstances
which, with reference to that same object,
may bave an ablative effeet.

The same care which has been employed
in the ascertaining, so far as depends upon the
applicant’s showing, the existence of some
one article in the list of collative circurn-
stances, will be employed in ascertaining the
non-existence of all the several ablative cir-
cumstances.

In the course of the inquiry, he will ascer-
tain whether there be any other persons,
who, not being present in the character of
co-applicauts, are united in interest with the
applicant,

8o also in regard to witnesses.

So likewise as to defendants, and persons
regarded as capable of being witnesses, or
liable to be called as witnesses, on the de-
fendant’s side.

It will then be for the determination of the
Jjudge, to which deseription of persons appli-
cation should first be made — whetber to the
applicant’s partners in interest, to the appli-
eant’s expected witnesses, or to the defendant
or defendants. And in such his determination,
he will of course be governed by the joint
consideration of delay, vexation, and expense;
regurd being had to the importance of the
case on the one hand, and the probable quan-
tity of unavoidable vexation and expense on
the other hand.

His next consideration will be, in which of
the three possible modes application shall be
mude to the several descriptions of persons
above mentioned — whether in the way of
accersition, prehension, or epistolury mandate
and interrogation.

§ 12. Scif-notificative information, elicited
how.

When the purpose of the application has
been established, or, if he secs reason, earlier,
the judge proceeds to establish the means of
eventual communication with the applicant,
according to the nature of the purpose.

Judge to Applicant : — Produce your appli.
cant’s address paper, ready filled up, or make
answer to such questions as 1 shall have to
put to you, for the purpose of filling up this
which I have in my hand.

1f, by the applicant, a paper ready filled up
is produced accordingly, the judge, either by
the word allowed, with the addition of his
wignature, signifies his satisfaction with it as
1t stands, or proceeds, and continues to put
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n‘fwoprmte quest.nom, until it receives his
owance, as above.

If no such rendy-filled up paper be pro-
duced, the judge, by appropriate questions,
proceeds to elicit answers, until, nnder the
several heads, such information as to bim
appears satisfactory has been obtained — the
registrar, under the direction of the judge,
setting down the answers in words or sub-
stance, but not any of the questions — such
alone excepted, if any, as he shall have been
required to set down, either by the applicant
or by the judgs.

At this stage, the judge may content him.
self with the information expressed in such
answers as the applicant is content to give.
By the purpose of the application, and the
nature of the matter stated in pursuence of
it, he will be determined whether to elicit
information under the several other heads.

In respect of name, all that at this stage
need be elicited is that whick the applicant
is at the time known by, and answers to: so
in regard to condition in life, and abode.
Under no one of theee heads will he be re.
quired to declare the real, in contradistinction
to the apparent state of the case, unless spe-
cally required; nor will he be thereto spe-
cially required without special cause.

If the applicant’s purpose be either consul-
tative or evidence-securing, seldom can it
happen thut on his part any desire of conceal-
ing either name, occupation, or babitation,
should have place: nor yet, if his purpose be
calamity- damage-prevennve, or delinquency-
damage - preventive, can it naturally bave
place. Not so if the purpoze be either con-
tentious or informative. For in the case of a
person by whom, on this or that point, and
in particular in the point of name or condi-
tion in life, the law has been transgreased,
veed of the protection of the law for himself,
together with adequate motives for furnishing
information of acts of transgression ecommit-
ted by others, may not be the less likely to
bave place.

§ 13. Applicant’s accessibility sccured, hotw.

In regard to babitation, if so it is that the
applicant bas not any such settled habitation
as determined in and by the Constitutional
Code, in the chapter containing the Election
Code (viz. Ch. VL) no entry, without in-
struction from the judge, will he perhaps be
able to dictate,

In this case, eitber be has a habitation in
the territory of some other judicatory, or he

L has not any in the territory of the state, If

he has not any in the territory of the state,
either he has not any at all anywhere, or be
has a habitation in the territory of some fo-
reign state. Whether in the territory of a
foreign state he has or has not avy swch



Tabitation, — in the territory of the judica-
tory in which he is making hie application,
either he has a temporary residence, or he is
merely passing through it in the course of a
iourney, in the coudition of a traveller. In
which of all these several predicaments the
applicant stands, the judge will, by appro-
priate inquiry, liarn, and accordingly cause
entry to be made.

For the purpose of maintaining appropriate
intercourse with the applicant, it will not be
neeessary that his habitation (if in the terri-
tory of the judicatory, or elsewhere, he has
any) thould be known ; it may be maintained
by missives deposited at the habitation of
any other person, or at any other place, at
which, by his own hauds, or those of any
other persons, he duclares himsell sure of
receiving it.

in general, only iu the case where conse-
quential proceedings are in contemplation to
be carried on, will there be any need of esta-
blishing any means of intercourse. No such
need will have place if the application be
simply dismissed, unless, on the ground of
delinquency, in some deterwinate shape, or
for security to other persons against damage
liable to be produced by the application, it
should be deeined necessary to place him ina
state of forthcomingness.

The case where the purpose of the appli-
cation js contentious, and in consequence a
suit will naturally have place, being that in
which the importance of accessibility is at the
maximum, as also the difficulty of securing it,
~— what belongs to this head will be found in
its proper pluce.

§ 14. Causes for dismissal.

Causes or grounds for dismissal, may be
any one of the following :—

1. To warrant the judge, in rendcring the
judicial service necessary to the perforwmance
of the service demanded, no adequate portion
of law indicated by the pursuer, or existing, to
the knowledge of the judge. Say for short.
ness — Law not proved.

2. No fuet alleged by which, supposing the
existence of it proved, the title or right of
the demandant to receive the service de-
manded would be established. Say for short-
ness — Fact not proved.

3. The evil, if any, that has place or would
have place, supposing the effectual service
not rendered, not sufficiently great to out-
weigh the evil, which, in the shape of vexa-
tion and expense, would be produced, by
rendering it.

4. The applicant not able of himself to
furnish adequate satisfaction, in any shape or
shepes, to the proposed defer dant.

b. The evil, if any, not sufficiently great to
warrant the exacting, at the bands of the de-
mandant, the self-incarcerative security.
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6. No person indicated by the demandant,
as consenting eventuslly to subject himself to
the burthen of satisfaction to an amount suf.
ficient to outweigh the evil of vexation and
expense, as above,

§ 15. Proceedings, when secret.

If, in the apprebension of the applicant, the
case be of the number of those in which, for
some specific purpose, secresy, in reference to
the other actors on the judicial theatre should
for the time be preserved, be hands over to
the judge a folded ticket, in which the de-
mand for secresy, together with the grow d
of it is expressed : whereupon the judge will
as he sees best, either coutinue the hearing
in the public chamber, or transfer it immedi-
ately to the private chamber, taking with him
the applicant and the officiating registrar.

Grouads for such secresy are as follows : —

1. On the part of the proposed defendant,
danger of non-forthcomingness, if the appli-
cation be known to him.

2. So on the part of a desired witness.

3. So, on the pait of a proposed defendant,
— abstraction of tlings moveable, to aveid
eventual prchension, whether for means of
probation, or for meane of execution.

4. Necessity or probability of disclosurcs
productive of damage to reputation in respect
of sexual intercourse.

5. Necessity or probubility of discour:e
offensive to modesty.

6. Necessity or probability of the revela-
tion of facts, the disclosure of which might
be prejudicial to the community in respect of
its foreign relations,

So, it, in the course ofthe conversation, he
sces reason, the judge will transfer the henar-
ing from the public to the private clamber,
baving care to retransfer it to the public
chainber, so soon as the need of secresy has uo
longer place; and so totics gquoties.

If, by a party on either side, demand be
made for a recapitulutory inquiry, secresy or
publicity may again be demanded, by that
same or any other party, on either side; there-
upon the judge will do as be sees best, taking
care lest, intentionally or unintentionally, se-
cresy he broken in the course of the demand.

If, in the case of secresy, on the ground of
damage to reputation, the injunction of the
judge be broken, the offender will be respon-
sible . satisfactorily end punitionzlly respon.
sible — as for malice or temerity, as the case
may be: and the truth of the imputation,
will not be received either in justification or
extenuation.

— its mod

Falsity essential, falsity in circumstances,
falsity in degree, falsity irrelevamt. The dis-
tinctions expressed by these appellations will
be noted by the judge.
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By fulsity emential, understand the case in
which, supposing the assertion false, the claim
of the applicant falls to the ground. Ex-
amples :—

1. Where the subject of demand is money,
on the ground of common debt.

2. Subject of demand—delivery of an indi-
vidual thing, moveable or itnmoveable, simple
or aggregate,

3. Subject of demand — mouncy in satisfac-
tion for a wrong, by the offence of simple cor-
poresl vexation.

4. Subject of demand or of application —
informative ; publico-private wrong, by theft.

For modes of fallaciousness, other than
fulsity, see the Book of Fallacies,

Included in such fallaciousness, is irrele-
vancy—irrelevancy of evidence delivered in
relation to the fact properly in question.

Falsity (when not irrelevant) is either com-
pletely contradictory to the truth, or incom-
pletely contradictory to tbe truth,

Falsehood which is incompletely contradic.
tory to the truth, is so either in degree or in
circumstance.

By falsity in circumstance, understand the
case in which, in respect of some circum.
stances, the statement appears to be false ;
but deducting the falsity, enough remains to
warrant the judicial call upon the parties,

Example : Where, from the terms of the
charge, it appears, whether from self contra-
diction on the part of the applicant, or from
some generally notorious fuct, either not
known to him or not heeded by bim, that
the material act stated by him, 1f indced it
happened, did not happen at the tine stated,
or at the place stated, or that a person stated
a9 present was not present.

By falsity in degree, understand the case
in which, tbough, in the degree stated by the
applicant, the result of the act stated by the
applicant did not take place, or conld not
have taken place, it might, nevertheless, for
aught appears, bave had place in a degree suf-
ficient to warrant the proposed call upon the
pursuer. In this case, the falsity takes the
name of exaggeration.

, Example 1. In case of debt for goods sold,
value a8 stated, so much; real value, not
more than half as much,

2. Amount of the money constituting an
equivalent, or satisfaction for damage sus-
tained by goods, from ill-will or negligence,
80 much ; real amount, not more than half as
much.

From the amount of the exaggeration,
with or without otber circumstances, a judg-
ment roay be formed, whether it was the re-
sult of blameless error, of rash judgment and
assertion, of insincerity or mendacity.

By falsity irrelevant, understand the case,
where, though the assertion be tainted with
falsity, the falsity is such, that, supposing
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the other parts of the statement true, the
ground of the applieation will not be the lews

valid. In this case, it may be either blame-
less, temeracious, insincere, or mendacious.
However completely soever irrelevant, it ma
still be not the less fit to he noted, as we
for the purpose of the principal suit, as affect.
ing the trustworthiness of the application,
as opposcd to any statements by a defendant,
as for the purpose of constituting s ground
for punishment.

The effect is of a particular kind, where
the subject-matter of the deception, or the
attempt, being a thing or a person, the erro-
neous opinion cauzed, or endeavoured to be
caused, 18 identity with referenceto a certain
thing or person, whberein diversity is what
really has place. As where a thing being the
subject-matter, an appearance is put vpon it
by the deceiver, with the intent, that in re-
lation to it an opinion should be formed, that
the cause of its wearing that appearance was
and is the agency, not of him the deceiver,
or would-be deceiver, but either of some
other person, or of unassisted nature. When
the subject-matter is an assemblage of the
visible signs of discourse, the attempt thus
to deceive — the preparation made for decep-
tion — by a person (whose writing the dis-
course does contain,) with the intent that it
shall pass as the work of some person other
than him tbe deceiver whose work it really
is, —is styled forgery — to wit, of written
evidence : when the signs are of any other
nature, the forbidden act may by analogy be
still termed forgery, but in this case, forgery
of real evidence.

In the Greek language, without difficulty,
and in the English, if a word imported from
the Greek language could be endured, it
might be termed prometamorphosis, by ana-
logy to metamorphosis.

False in degree. This may be converted
into truth, by simple addition or subtrae-
tion.

False in circumstance. Circumstances are,
with relation to the principal part of the
matter of fact, either essential or unessential:
essential in pluce and time — essential in some
place and some time — because no matter of
fact can have existed, without existing in
some place, and in some time ; — but it may
be, that neither the individual place, nor the
individual time alleged, may bave been essen-
tial and necessary to the materisl effect of
the principal fact in question.

Histories of trials, if well analyzed in this
view, will be of great use in furnishing the
mind with ideas of cases applicable on each
individual occasion. But general rules, exer-
cising an absolute dominion over decision,
should not be made out-of them,

Susannah’s elders were deemed falve wit-
nesses, because, according to whet-one of -
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them said, the act was committed under a
tree of one soct, — according to the other, it
was committed under a tree of another sort.
But what if the trees were so placed, that it
was committed under both of them ? — or, if
the animated act, being so much more inte-
resting than the manimate vegetahle, one or
bo:h of them had, for want of the necessary
appropriate attent.on, been mistaken as to
the tree?

§ 17. Justice-obstructing application
obviated.

On every occasion on which it appears to
the judie that the applieation is groundless
and frivolous, he will make declaration to that
effect. 1If, in Lis opinion, the ecanse of it be
want of due consideration for the value of
the time of the judge and the judicatory to
the pub ic service, bat without consciousness
of its g.oundlessness, he will declare it cul-

ble ; and, for the purpose of determent in
<uture, he will impose a emall mulet. If, in
his opinion, the cause of it be a desire to
pre-occupy #nd employ in waste the time of
the judicitcry, for the express purpose of
producing delay in reference to other suits in
gencral, or a ce tain suit or set of suitsin
particular, (in which case, it cannot but be
accompanied with evil cobsciousness,) he
will make declaration to that effect, and
declare the application groundless and cri-
minal, and impose upon the applicant & much
heavier mulet.

The produce of the mulct will in both
cases be allotted to the helpless litigants®
fund.

Ia ordinary practice, no person is admitted
toapply for justice, without payment of money
under the name of fee. Tbe consequence is,
a denial of justice to all those who are unable
to piy the fee; and in the case of those who
ean and do pay it, but can ill afford it, adding
hardship to injury —injury by the hand of
government, to injury by the hand of the in-
dividual wrong-doer. By this means, the go-
vernment offers encouragement to wrong; in
the way bere proposed, a pecuniary exaction
will act as a discouragement to wrong.

If in consequence of divers instances of
graundless application, one with another, it
shall bave appeared to the judge, that among
the applicants or any of them, concert for the
production of delay as above — vexation to
the judge and judicatory — have place, he will
declare s much, and give to the aggregate
of such applications the appellation of a con-
spiracy—a conspiracy for the obstruction of
justice ; and in proportion to their respective

jary circumstances, give increase to the
amount of the mulct respectively imposed
upon them. Tl;;g there will be so many
distinguishable offences against justice—
modificaioas of the offence denominated ob-
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struction of justice— 1. Obstruction culpable,
through rashness; 2. Obstruction criminal,
sccompanied with evil oconsciousness; -and,
3. Obstruction criminal, sccompanied with evil
conseiousness and conspiraey.

To the govermnent advocate it will be:
long to be upon the watch for every such in-
stance of obstruction to justice, and to make
demand accordingly for the infliction of the
mulet.

So likewise to the eleemosynary advocate,
in default of, or at the requost, or with the
consent of, the governinent advocate, and
with the consent of the judge.

Were it not for this means of repression, no-
thing would be easier than for & knot of men,
— to whose particular and sinister interest the
systemn of natural procedure, on this or that
application expected to be made, were detri-
mental, — to stop the course of justice alto-
gether, and throw everything into confusion :
in consequence of which, the only system of
procedure conducive to justice, would wear
the appearunce of being destructive of it.

At the expense of a reward, exceeding,
though it were by no more than a small
amount, the daily wages of the lowest puid
labourer, thousands might be procured in such
sort ag to occupy for years with groundless
applications, the whole quantity of judicial
aptitude that could be brought into operation.

§ 18. dpplication by a party to a quarrel; or
say, Quarrels, how terminated.

An occurrence naturally not unfrequent is
this. Between an applicant and a party com-
plained of, a series of supposed wrongs on
both sides have had place. In a case of this
sort, if, on the occasion of the application
made on one side, the judicial service due be
rendered to the applicant, no notiee being at,
the same time taken of any wrong done by
him to the proposed defendant, justice would
be rendered in appearance, in reglity not.

As to the maltitude of the individual in-
stances of wrong in its several shapes, capable
of being done by one individual to another,
there is no determinable limit; still less can
there be to that of the instances of wrong,
on both sides. Of no one alleged wrong can
the judge refuse to take cognizance, any more
than of any other. Whateverin any particular
instance may be the number, if on the day of-
the first application made by the party, cog-
nizsnee be taken of the whole series, judg-
ment may be pronounced on every uvne of
them on that same day; whereas, if separate
days be appointed for each, no limit can be -
asgigned to the quantity of delsy which may
have place — delay to the suitor, with corre-
spondent needless expenditure of the time of
the several actors on the judicial theatre,

This considered, when, in consequence of"
application made——the applicant is reecived::
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ss pursuer, and the party complained of, as
proposed defemdant, such proposed defendant
appearing-— if be that, by such defendant,
wrong in any determinate shape is by him al-
leged to have been done to him by the pursuer,
~—the judge, far from inhibiting such counter-
complaint, will rather give encouragement to
the exhibition of complaints on both sides ; to
the end that, in so far as practicable, termi-
nation may be put to all feeling of ill-will on
both sides, to all resentment for wrong sus-
tained, to all apprehensiou of wrong ahout to
be sustained on either side —in a word, that
perfect reconciliation be effected.

In this case, the damage, in whatever shape,
from every wrong on each side, will operate
as a set-off to every other; an account, as
complete as may be, will be taken of what is
due on each side; and a balance struck, and
payment, in whatsoever may be the appro-
priste shape or shupes, made accordingly. In
the case of an ordinary account of a commer-
cial nature, this is matter of universal prac-
tice; in the case here supposed, it may with
equal facility have place: & sum of money,
due on the score of satisfaction for corporeal
vexation, may with as much propriety and
facility be set down in account, as money due
on the score of ordinary debt ; and for wrongs
on either side or on both sides, satisfaction
in a shape other than pecuniary may be re-
mitted on one side, in consideration of satis-
faction remitted on the other.

But though it should happen, that for mu-
tual wrongs in any number, nothing in the
name of satisfaction in any shape be found
due on either side to either individual, —
wrong to no inconsiderable amount may in
this way have been done by one or both
parties to the public— wrong, that is to say,
by the consumption made of the judicial time
as above.

Upon the whole, then, two distinguishable
courses may, on any such occasion, require to
be taken — two distinguishable functions re-
quire to be exercised by the judge ; that isto
agy — 1s¢, the conciliative ; 24, the punitive.

To the conciliative he will, to the best of
bis endeavour, give exercise in every case; to
the punitive, at the charge of either or both,
if, and in so far as, the circumstances of the
individual case appear to him to require.

The incrensed faculty of extinguishing ill-
will, ond at the same time rendering complete
justice, as between any two or any greater
pumber of persons regarding themselves as
wronged, is among the advantages possessed
by the system of natural procedure, in compa-
rison of fhe system of technical procedure —
by the proposed system, in comparison of the
existing eystem.

“‘Under the existing system, the impossibi-
lity of any such comprehensive and desirable
arrangement is entire.  T'wo causes, not to
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speak of others, concurin the production ofiit.

A judicial meeting of the parties themselves
there is none; and the expense of aiinx
suit to the comparatively few who possess th
possibility of defraying it, is 80 enormous as
to destroy either the will or the power —or
the will and power necessary to the engaging
in 8o much as a single additional ane. K

By s0 simple an arrangement as that of the
judicial meeting of the parties, in Denmark,
under the judicatories called Reconciliation
Courts, from two -thirds to three - fourths
were struck out of the number of the suits
carried before the judicatories acting under
the technical system. This, too, undera host
of disadvantages, of one of which the bare
mention may seem to render unneeessary all
mention of the rest:—no power had this
judieatory to give execution and effect to its
own decisions. .

If, under such disadvantages, success was
thus extensive, what may it not be expected
to be, under a judiciary and procedure systein
possessing, in a degree 8o high above every-
thing as yet exemplified, the power as well
as the inducement to discover aud ascertain
what, on each occasion, ought to be done,
and when ascertained, the power of causing
it to be done ?

To receive in no case a counter-demand
as a set-off to a demand, would, on the part
of the common.law courts, have been an in-
justice not to be endurable. What remained
was to render the field of the application as li-
mited as possible — as limited, and thence as
indeterminate. For thereupon came the point,
whether, in case of the demand in question,
a counter-demand to the effect in question
should be allowed. But unless it was on ac-
count of the delsy with which the elicitation
of the evidence in support of the counter
demand would be attended, — if, inany one
case a8 counter-demsnd is allowed, why not
in every other?

§ 19. Parties’ forthcomingness.

The judge will have the faculty of exacting
at the charge of a person adequate sureties,
against whom it is in contewplation to pre-
fer a demand (and who, it is apprebended,
is on the eve of departure from the coun-
try in question, to some spot not accessi-
ble, iinmediately or unimmediately,) to the
powers of the judicatory, to the purpose of
effectual justiciability in relation 10 .such.
demand.

In English law, example of a suit having
for its object the securing the forthcoming-
ness of a person for the purpose of justicia.
bility, — the writ, ne exeat regno.

Here the applicability of the remedy falls
extremely short of the demand, in respect
of its extent over the fleld of law and judi.-
cature; neither is it afforded to any persen,
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who is not at once able and willing to buy
it of the judge and his partners in trade, at
the expense of the most expensive sort of
suit —a suit in equity.

§ 20. English Practice.

Against that system of depredation and
oppression, of which law, substantive and
adjective— more immediately substantive—
is the instrument, and Judge and Co. the
self-paid and richly-paid authors, the security
that will be seen to be given by those two
s0 intimately conjoined arrangements, viz.
the appearance of the parties, and their re-
sponsibility in case of mendacity, will upon a
detached view be seen to be such, as no
person who had not applied himself to the
subject with close attention for this parti-
cular purpose, could, in the nature of the
case, imagine to himrelf.

Of this same most flagitious system, the
arrangements correspondent and apposite to
the tutelary one, form the two main points.

By keeping the door of the justice-cham.
ber inexorahly shut against parties on both
sides, and particularly against those on the
pursuer's side, the partnership forced under
this one head, every person who, on either
side of the suit, fclt himself compelled to
take this melancholy chance for that essen-
tially adequate relief, which was to be sold
under the name of justice.

For shortness, call this principle, the deaf-
adder principle, or the judicial-deafness prin-
ciple.

By confining to extraneous witnesses such
security as they find it necessary to afford
against judicial falschood, the giving full
swing to it to persons in the character of
suitors. They thereby let into their net the
whole tribe of insincere litigants on both
sides of the case: all those who, for the pur-
pose of depredation or oppression in any otber
shape, could, by the facility thus atforded, be
content to purchase their official and most
efficient instrumentality and support : to give
effect to demands, known to be groundless,
and by delay for an indefinite length of time,
obtain a proportionable chance for ultimately
defeatingdemandsknowntobe well-grounded

- Here, then, was an immense addition to
the greatest number of customers they could
bave hoped for under any system which had
for its object the ends of justice. For ad-
dition, say rather multiplication, — multipli-
cation, and by a high power.

At one sweep, it gathered into the net,
smongst others, the whole tribe of dishonest
debtors; that is to say, of such debtors as
by this encouragement they could succeed
in rendering dishonest.

Call this principle the mendacity-licence

inciple, or for shortness, the mendacity-
E;enm. Further on it will be see~ “oproved
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into a perjury-licence, that encouragement to
vice in this all-comprehengyely-mischievous
form might not be wanting to any class of
human beings.

Calling it simply a licence, is not doing
justice to it-—is not yet painting it in its ge-
nuine colours ; for when depredation is the
object of licence, licence contains in itself the
essence of reward.

This was not yet enough: it was almost
enough for those who acted in the name of
law; it was not enough for those who, as if
to give a zest to profligacy, acted in, and
prostituted the name of equity. 1t was almost
enough for law; it was not enough for equity.

Not content with encouraging falkehood,
they forced men into it. As to the matter
of fulsehood, common lawyers just contented
themselves with vague quantities : false as-
sertions on both sides — falsehood in the ini-
tiatory demand — fulsebood in the initiutory
defenee — fulse declaration — and false plea :
all this, however, is in a comparatively small
number of words, with comparative mode-
rateness of depredator’s profit.

In the race of profligacy, not inconsiderable
is the advance thus made by Common Law;
but in this part of the case, as in so many
others, she was left behind by Equity.

If a man owe you money, the Lord Chan-
cellor Eldon will do, what the Lord Chief-
justice Abbott will not do. He will let you
ask the man whether he does not owe you
the money, and whether, of the facts by which
the debt was produced, the statement you
make is not true. Think not, however, that
an indulgence so extraordinary is to be ob-
tained without cost. Before you can bead-
mitted to set foot, and that only by proxy,
in the temple of Equity, your honour at any
rate, whatever part of it consists in absti-
nence fiom lying — deliberate and elaborate
lying — must be left at the thresbold. 1f
the statement of a matter of fact, concerning
which you are in ignorance, be necessary to
the establishment of your right, being per-
missioned by equity to call for information at
your debtor’s side,—how would you go about
it? Would you ask him at once how the
matter stands? No such thing will sou do,
if, on this occasion, your lawyers know their
business ; for in this way you might ask long
enough, before anybody would give you an
enswer, No: vou must come out with a
string of lies first, and no otherwise than on
that condition will your debtor receive orders
to furnish the information and acknowledg-
ment which you haveneed of at hishands, The
very thing which you do not know, and which
to the Master of Equity it is known that you
do not know, by his instrument, the Master’
in Chancery, he forces you to declare solernn-
1y that you do know, stating the particulars

.of it in detail ; your Jawyer, the attorney’
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xaAlled a solicitor, and the barrister draughts-
man, consulting their imagination, end weav-
ing o tissue of falsehood for the purpose.
This falsehood has its equity name, and is
ealled the charge ; and the maxim is-— every
mlerrogatory mpst have for its support a
correspondent charge.

Here, then, are 80 many more words to be
paid for — paid for at so much a dozen, —
paid for, over and over again, to so many dif-
ferent per judges, solicitor, draughts.
man, MasterinChancery, MutermChancery s
creatures, — all of them hlvmg, in one way
or other, a finger in the pie.

In a more refined, but not the less sub-
stantial shape, another mass of profit is vet
behind. Of the profit thus reaped from
falsehood, the continuance could not but be,
in a more or less considerable degree, depen-
dent on the degree of acquiescence on the
part of those upon whom, and at whose ex-
pense, it is practised. But no sooner were it
seen in its true colours, than those at whose
expense it was practised, would of course, as
far as the law millstone about their neck
would admit of their doing, rise up and pro-
test, with one voice, against the vice thus
crammed into their wouths, while their
pockets were being thus drained.

At the bottom of the system has accord-
ingly always been, so to order matters as
that right and wrong, morality and immora-
lity, should be regarded as depending, not
upon the effects produced by them respec-
tively on human happiness, but on the oracles
from time to time delivered, as occasion called
—delivered by these arbiters of their destiny,
by these masters of their fate : aceordingly, in
particular, that falsehood, when forbidden by
them, or without being so much as forbidden,
punished by them, was wrong; but that the
same, or any other falsehood, as often as it
was left by them unpunished, became a mat-
ter of indifference, and as often as commanded
by them — not only right, but obligatory.

With how deplorable a degree of euccess
this bas been crowned, the whole community
feels but too much unquestionably. In how
complete a state of confusion bas the most
intelhgen(. of nations, for so many centuries,

— i ible to the most marked
bmmdary line that distinguishes vice from
virtue : swallowing lies upon lies, and bowing
down, with unabatable reverence, before the
men who force them into their mouths ! —
absurdity and nonsense, both in the superlative
degree, worshipped under the name of learn-
ing — vice, in its most sordid form, under
the name of virtue!

All this*while, of the object of this wor-
ship, what there has been in reality is — opu-
Jence in league with power, Nor yet has
leamning been altogether wanting to it, —
Learning ?I!;ut of what sort ? Of that which
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consists in an scquaintance, more or lesy fi. ’

miliar, with an enormous and ever-swelling
mass of absurdity and nonsense. Could but
the head be emptied at once of the whole
mass, it would be but 80 much nesrer to the
being furnished with real and useful know-
ledge — with that sort of matter, in the de--
nomination of which the word learning can
without profunation be applied.

By the opening of the door to all appli
cants, whose wish it is to obtain, on their
own account, the benefit of judicial serviee,
two opposite but correspondent and concur-
ring effects are produced, according to the
character of the applicant. On the one hand,
to all sincere applicants, an advantage — an
advantage, in respect of its extent altogether
unprecedented, is secured : onthe other hand,
tu persons at large, against the machinations
of insincere litigants, a security alike unpre-
cedented is afforded. On no occasion can any
person expose another, in the situation of
defendant, to the vexation and danger inci-
dent to this situation, without affording to
his adversary that security sgainst injustice,
which is afforded by the applicant’s thus
placing himself in a situation of effectual re-
sponsibility, satisfactional and punitional, in
the event of the application being regarded
as not sufficiently grounded.

CHAPTER IX.
PBOXIES.

§ 1. Proxies, when and who.

ExcertioNs excepted, no suit can be com-
menced but by application of the individeal
who demands to be received as pursuer.

The reasons are given in anotber place,
where it i3 shown what the services are which
are rendered to justiee, by the attendance
paid, and examination taken, of the proposed
pursuer; and that without such his atten-
dance, cannot be rendered with anything nesr
to equal benefit.

Exceptions are the following :—

1. Temporary infirmity of body. Where
the health of the party will not admit of his
quitting hisown residence, and the comrrssire-
ment of the suit cannot, without danger of
non-execution on the part of the law, await
his recovery.

2. Party’s infirmity, by temporary or per.
manent mental derangement.

8. Party’s infirmity, by caducity.

4. Party’s infirmity, by nonage.

5. The party being temporurily absent, and
the efficient cause of the demand has taken
place since his departure : nor is his residence
in the territory of any judicatory in which
the suit could be commenced with equal ad~
vantage to Juotnce

Incases 1, 2,38, or 4: %ld:ough.hq
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ope of the above cases, the judge mmy re-
eeive a proxy, instead of a party, and, upon
the evidence exhibited by the proxy, order
the reception of the principal, in the capa-
¢ity of the pursuer, the judge may, at the first
bearing as asbove, or at any time there-
after, require, by appropriate mandate, the
attendance of the party, either with or with-
out the co-attendance of the proxy — to wit,
by an attendance-requiring mandate, directed
to the proxy and the party jointly.

In case 8, be will, if he sees reason, direct
an _appropriate suit - transmitting mandate,
and have the option following : —

1. To dismiss the suit simply.

2. To retain it, advising, at the same time,
the pursuer to carry his demand before un-
other judicatory, that, to wit, within the ter-
ntory of which the residence of the proposed
defendant happens to be at the time.

3. Constitute the applicant the party’s
proxy, and, from the evidence adduced by
him, in conjunction with the demand paper,
commence the examination of co-pursuer’s
or defendant’s evidence-bolders, in the epis-
tolary mode.

§ 2. Litigational proxies.

A litigational proxy is a person who, on
the occasion of a suit, acts in the service of a
party litigaut, on either side of the suit; the
party in whose service he acts not being pre-
sent.

Such proxy is either a professional proxy,
or a non-professional proxy: professional,
serving for pay.

As a professional proxy, no person can he
admitted to serve, who has not been duly lo-
cated in the situation of professional lawyer,
or, for shortness, say lawyer : as per Consti-
tutional Code.

So likewise in cases inculpative or not, but
not criminative.

Solikewise in a suit criminative and purely
public, to the purpose of subjecting the prin-
cipal to a punishment no other than pecu-

So likewise in & suit criminative and pub-
Tico-private, to the purpose of subjecting the
principal to the burthen of compensation,
with or without pecuniary punishment ; but
not to punishment other than pecuniary.

likewise as to consent given by the
proxy, on bebalf of the principal, to any ope-
ration on the part of the judge, by him pro-
posed.
So likewise in 8 simply requisitive case.

8o likewise in a suit criminative and pub-
lico-private. But in this case, the govern-
ment advocate, or publie pursuer, will have
care, lest by this means, of the suffering
proper to be inflicted on the score of punish-
ment, undue diminution bave place : and may
propose to the judge to make addition, in a
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pecuniary shape, to the punishment, in Yew
of any pecuniary eompensation, the remission
of which may have been produced by such
admission or consent on the part of the praxy.

A party defendant may apply for relief
againgt an admission alleged by him to have
been unwarrantably made, to bis prejudice, by
bis proxy: to wit, for the purpose of being put
(io 8o far as without preponderant inconve.
nience nay be) in the same state as that in
which he would have been, if no suck ad-
mission had been nade.

But then, except in case of valid excuse for
non-attendance, he cannot do so otherwise
than by repairing himself to the judicatory,
and submitting himself to confrontation with
the proxy, at the justice-chamber, for the pur-
pose of their being interrogated by each other,
and by the judge.

It will be anong the cares of the judge,
that from such disavowal on the part of the
principal, damage in any sbape shall not be
made to fall upon a party on the opposite side
of the suit; and that whatever expense may
have been produced by it shall fall upon the
principal, the proxy, or both, rather than
upon any party on the other side; and in this
view, be will be on his guard against collu-:
sion between them, for the purpose of addi-
tion intended to be made to delay, expense,
or vexation, at the charge of the other side.

In a simply requisitive case and suit, the
principal is provisionally bound by the aid-
mission of a professional proxy.

So by the admission of a non-professional
proxy.

In either case, the judge, in case of appre-
bension on his part, lest hy an admission
made by the proxy, the interest of justice, as
well as that of the principal, has been dis-
served, will state such apprehension, with
liberty to the proxy to retract or modify such
admissions, if be can consistently do so with.
out prejudice to truth.

So, if he sees necessary, the judge, for rea-
son assigned, may suspend any such operation
as, on the supposition of the propriety of the
admission, he would bave performed, until
information of the objection made to the ad-
mission has been transmitted to the principal,
and response has been received from him in
consequence, or time sufficient for the recep-
tion of such response has elapsed.

To hired lawyers, in the character of liti-
gational proxies, shall admittance be given
or denied? Given, of necessity, and beyond
doubt. Preferable on several accounts, un-
der certain conditions, are gratuitous proxies
~— But among would-be pursuers, many there
will always be, to whom the finditg any per-
son, at the same time able and willing to
give cc t and conclusion to &
species of service capable of becoming so toil-
some, would be utterly impossible. If, then,
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proxies in adequate numbers could not be
found, who, for such remuneration as they
found obtainable, were willing to furnish, for
the purpose in question, the sort of service in
question — the whole class of persons above
m.entioned would be exposed to wrong in all
shapes at the hands of every evil dver by
whom, according to his calculation, the profit
extracted from the wrong would afford him
a sufficient remuneration for his trouble.
Thereupon comes another question: A man
by whom the service in question bas on this
or that occasion been rendered, upon a gra-
tuitous footing, to this or that individual, —
shall it be allowed to him to receive payment
for it in the case of this or that other? Here
the proper answer presents itself on the ne-
gutive side,

In the Constitutional Code, the case of
the professional class of lawyers is brought
to view, and provision made for securing on
their part, by a course of ohservation and
practive, what seemned requisite of appropriate
aptitude. If, without distinction, others, by
whom no such security had been afforded,
are permitted to enter into competition with
them, the sdequate inducement for engaging
in a course of labours of such duration would
not be afforded, and the burtben of affording
this security would not find any person dis-
posed to take it upon his shoulders.

It may indeed be said, that merit could find
its way in the ecase of this, as well as other
aris; the degree of proficiency on the part of
each man would be evidenced by his conduct.
True: to some it would; but to others it
wonld not. Those to whom it would be
evidenced would, with little addition, be the
better educated inhabitants of the town, of
that town aloue, in which the judicatory bad
its seat. The rest of the inhabitants would,
on each occasion, be at a loss to whom to
intrust their respective interests, and would
be linble to be taken possession of, as it were,
by the boldest and most artfal intruder.

The function of law practitioner, or say
litigant's proxy, is but one of two functions
—-nor that the most important one for which
the services eapable of being rendered by the
class of men in question are needed. Besides
the case in which it is only to individuals
that the service is rendered, there are two
official sitnations in which the need applies :
1. That of judiciary visitors for the three first
of the five probative years; 2. That same
situation, alternating with that of advocate of
the helpless. True it is, that in the first of
these characters they will not serve any other-
wise than on occasions when waiting in com-
pany with their respective clients to be heard :
equally true it is, that but for the preference
expected to be obtsined, after this long term
of study and probation, scarce any one of
them would be found to subjec bimselfto it.

PROXIES.

By what means shall security be given to
the exclusive faculty thus propesed to be es-
tablished ? To an extent sufficient for evary
beneficial purpose, in this there will be no
great difficuity. To exclude altogether from
the sdvantage of receiving, in this or
individual shape, a benefit in return for tha
benefit conferred by this laborious and im-
portant service, will neither be possible nor
desirable.

Whatsoever had been the value of the con-
tribution received by the contraband trader
in judicial service, let him be subjected to
the obligation of refunding it, with a certain
proportionable addition to it, in the way of
penalty. Individually and collectively, the
body of professionals would find inducement
adequate to the purpose of securing, in the
case of each individual, & pursuer eble and
willing to carry the suit on toits termination.
As to evidence, that part which regarded the
proof of the services rendered by the inter.
loper would be matter of notoriety : remains
the contraventional fact — the act of receiv-
ing retribution in some shape or other for the
service performed. But under a rational sys-
tem, in regard to evidence on this score, never
would there be any difficulty : without the
least reserve (under the universally-applying
security against mendacity,) questions would
be put to all persons cognizant. Under the
check afforded by this security, small does
the probability seem of infringements of this
prohibitive arrangement, in any such degree
of frequency as to frustrate the intended ex-
clusive privilege.

Only in case of a regular and - permanent
contruband practice, carried on by interlopers
in pumbers, could the damage done to the
licentiates taken in the-eggregate be consi-
derable; and under the influence of the here-
proposed remedy, any such permanent con-
traband trade, carried on by any individual,
for any considerable lengtk of time, presents
itself as impossible.

§ 3. Of damage-preventive application, by
uncommissioned proxies.

An application may be made either with
or without authority from the person or per-
sons on whose behslf it is made,

If it be without authority, a self-constituted
proxy is the appellation by which, in this
case, the applicant is denominated.

A self-constituted denevolent proxy, is the
appellation by which he will be designated,
if, in the opinion of the judge, the desire of
serving the interest of the party, on whose
bebalf the application is made, constituted
the whole or the main part of the induce-
ment by which the application was produced,

§ 4. Unauthorized proxies receivable, I w,
A self-constituted benevolent representa-
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tive of an unrepresented absentee. By an
wrepresented absentee, on this occasion, un-
@rstand a person by whom an article or mass

his property has been leRt, or is supposed
o have been left, unoceupied : no assignable
person being known, or supposed, to have
been left in charge of it.

In relation to this case, provision in con-
siderable detail is made in Bonaparte’s Civil
Code. In the English system, no notice
whatever is anywhere taken of it.

Whatsoever judicial service a person hss
a right to demand and obtain for himself, or
on commission from another, for that other,
he has a right to demand and obtain for an-
other, witbout commission, from that other,
on his finding adequate security for appro-
priate responsibility, for compensation in case
of damage.

The parties to whom damage from suach
benevolent interveution ie liable to accrue
are— I. The principal, on whose bebalf the
application is made; 2. Any person, in the
chargeter, of defendant, at whose charge the
powers, the exercise of which is demanded
at the hands of the judge, will have to be
exercised.

In the account of this eventual damage
will he included any costs with which any
proceeding had in consequence, may happen
to be attended.

In so far as ascertained, the amount of
every such cost may require to be advanced
by the applicant, instead of its being im-
posed on any other person, to whom, in con-
sequence of the application, communication
may require to be made; especially if judi-

" ciary attendance or transmission of docu-
ments to the judicatory may be requisite.

Whatsoever may have been the induce-
ment, it will be among the cares of the judge
so to order matters, that to no person, other
than the applicant, damages in any shape may
ensue,

Accordingly, exceptions excepted, the judge
will not subject any person, other than such
self-constituted proxy, to any expense of
which the application may he productive.

Exceptionis, when, from the result of the
application, benefit in any shape ensues to
the party in whose behalf the application is
made; while, at the same time, either no
benefit at all would bave accrued to him, or
no benefit so great as that which has accrued
to him by this means. In this case, reward in
consideration of, and in proportion to the
net value of the-benefit so reaped from his
service, may, in case of a suit instituted for
that purpose, be decreed to the applicant by

the judge,
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CHAPTER X.
JUDICIAL COMMUNICATION.

§ 1. Subject-matters of communication.

CoMMUNICATION. —— By this name is desig
nated an operation whicb bears reference
and is a necessary concomitant to, all those
others, and of which, on that account, ne
mention could bave been made, till those
otbers had been brought to view,

They, being so many distinguishable ends
of procedure, it is, with reference to every
one of them, a necessary means: commuini-
eation, for the purpose of application and
Jjudication ; comuinunication for the purpose
of probation.

Not to secure it, from the very outset ot
the suit to the very last act in it, on every
occasion (and as between whatsoever per-
sons and things, where the existence of it
is necessary to the attainment of the ends
of justice, ) is a flagrant ovérsight. But
should it be found, that for this omission,
gold in torrents has at all times flowed in-
to the coffers of those in whose hands the
power was of preventing the deficiency, is
i8 it to any sueh cause as oversight that, con-
sistently with the most ordinary degree of
discernment, it can be ascribed ?

In Bonaparte’s code, no such fagrant omis-
sion has place. Not that the means provided
are, in s0 perfect a degree as they might bave
been, adequate to the end; but towards the
attainment of it, no inconsiderable advance
has there been made.

Among the earliest and most anxious cares
of the system to which expression is given in
this code, and those connected with it, is to
secure, from first to last, the existence and
efficacy of an instrument so indispensable in
the work of justice.

Upon the degree of civilization, and im-
provement in various other respects, but
more particularly in the state of the physical
channels of communication (the roads by
land and water,) must communication for ju-
dicial purposes, in respect of promptitude,
celerity, and cheapness, of course be in a
great measure dependent.

Persons and Things. — On this occasion,
as on most others that present themselves
on the field of government, — in these twg
appellations may be seen the results of a
division, of which the nature of the case
renders it necessary to make use.

Of this division, both members require a
further division, into common and pecuéiar.

As for other purposes, in all imaginable
vanety— domestic, and other social and sym-
pathetic intercourse — trade, wholesale and
retail, and the business of the several de-
partments and sub-departments in the offi.
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cial establishment, so for this in particular,—
the common, one great aggregate instrument
of communication is the letter-post esta-
blisbment, -and the aggregate of the several
stocks provided for the conveyance of large
and beavy burthens, — including the roads,
solid and fAluid, over and through which the
several masses of matter are conveyed, and
the beasts, or other iustruments of convey-
ance, by which the requisite motion and di-
rection are produced.

By peculiar, understand those instruments
of communication, the use of which is ap-
propriated exclusively to the service of the
department bere in question.

§ 2. Modes of communication.

Commaunication is from persons only ; from
persons, it may be, either with persons or
with things, or with both. From persons to
persons, it may be either unilateral or reci-
procal. Reciprocal it is, when in consequence
of a communication made to a person, snother
communication is made from that person, to
him from whom the first communication came.
From a person to a person, communication
is made in two different modes : the oral (the
only original mode,) and the written. When
it is the oral that is employed, the intercom-
municants are necessarily, in that respect at
least, present to each other: when it is the
written, it happens sometimes that they are
present, and that, notwithstanding such pre-
sence, there may be some special reason for
tbeir communicating with each other in that
mode; bat, in the ordinary state of things,
they are at a distance. In this case, if it is
in the written mode that the communication
is effected, it is termed the epistolary mode:
if the mode be not epistolary, the interven.
tion of a third person is necessary; and, in
this case, two communications instead of one
bave place — namely, one from the primary
communicator to the third person, who in
this case becomes an instrument of commu-
nication between them — another from the
instrument of communication to the person
to whom the communication is made.

Of all modes of communication, the sim-
plest is that which is made in the oral mode,
without the intervention of any such third
person as above: in that most simple form,
communication is cotemporaneous and co-
incident at the same time with the above.
mentioned mutually and necessarily cotem-
poraneous and coincident operations; that is
to say, application, judication, and proba-
tion. In this casg, the occasions for com-
munication lie, as hath been seen, within a
NATTOW COMpAss.

Not 30 when the applicant, or the person
who at his instance has been constituted
the defendant, or any non.party,
st say, non-litigant evidence-bolder, is calle
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in. Now then comes the necessity for some
instrument of communication, an instriment
which, unless in some rare case, will be of
the personal kind —in a word, some person
to whom, in the character of a messenger,
it belungs to convey the subject-matter of
commuuication, most commonly of that reat,
cluss, of which written discourse is composed,
from the judge to the person to whom the
communication is made.

This person being, by the supposition, at
a distance from the official place of resi-
dence of the judge, now comes the demand
for diversification and corresponding compli-
cation,

In a country in any tolerable degree civi-
lized, there will be two modes of communi-
cation between persons at a distance: the
one, which may be styled generally ordinary,
to wit, the letter-post, or other public and
universally employable receptacle, employed
ag an instrument of conveyance ; the other
special, or say particular, to wit, some mes-
senger specially employed for the purpose,
making or not making use of some real in-
strument or instruments of conveyance.

This distinction, though in itself purely
theoretical, is pregnant with practical appli-
cations, not less obvious than important.
Expensive to a degree more or less known
by everybody, is even the least expensive
submode of the special mode of communica-
tion: eomparatively unexpensive and econo-
mical is the general, or say ordinary modes
of conveyance, especially as applied to instru-
ments of eommunication in the epistolary
form.

By appropriate arrangements, the general
mode of conveyance, but more particularly
the letter-post, might be made to perform
(and with not less certainty, and with superior
dispatch,) the service by which, in present
practice, some special mode of conveyance
is commonly, if not universally employed. —
But these details belong to a more particular
head.

Communication, as we have seen, may he
from person to person, or to things, or to
persons and things, at the same time.

When it is from person to person, and
back again from the second to the first, the
two persons may be styled intereommuni-
cants.

§ 3. Means of communication.

The first point to be determined is at what
plece the thing in question shall be done:
whether in the judicatory, or elsewhere; and
in particular at the abode of the sddressee,
whether party.litigant or extraneous evidence
holder. In genersl, these two cases consti-
tute the oniy alternative. The reason is,
that in general, upon the circumstances it
will depend, whether the communicatios %all
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be oral ot spistolary : oral, if in the justice-
chamber ; epistolary, if at the abhode, perms-
ment or temporary, of the addressee.

But in a particular case, on a particular
occasion, need way be, that though made in
the presence of the judge, the response will
not be to be made in the justice-chamber.

The first source of division is the consi-
deration of the place at which the operation
18 required to be performed : the next is the
c:rpm for which in that same place it is to

performed.

In the third case, an extraordinary place
eoncurs with an extraordinary purpose: place,
not the justice-chumber, but some other, in
which, for the special purpose of that indivi-
dual suit, and the individual operation, it re-
quires to be performed.

The material drecumstance is the species of
the instrument of discourse,—whether oral, or
otherwise evanescent — or scriptitive, or in
any other shape permanent : this not by reason
of the permanence of the instrument — for,
for giving expression to the discourse, an in-
strument.of the same degree of permanence
might be employed in the judicatory — but by
reason of the distance : hence it is by distauce,
and nothing else, that the necessity of giving
employment to this instrument of d scourse,
to the exclusion of the other, is created.

On the part of a justiciable, whether party
pursuer, party defendant, or evidence-holder,
in answer to the mandate issued by the judge,
the mode of compliance would be either by
attendance or responsion: if by attendance,
either at the in-door fixed judicatory, or at the
out-door occasional and migratory judicatory.

As to the character, or say capacity, in
which the modes of compliance are thus ex-
emplified, it might be either that of party
pursuer, party defendant, or evidence-holder,
or some individual at large, incidentally and
casually addressed, for the purpose of contri-
buting, by means of some incidental services
which it fell in his way to be able to render,
to the giving execution and effect to the
law on which the guit was grounded.

Here, then, comes the need for so many
corresponding mandates : —

1. Accersitive, or say hither-calling man-
date. This when the place at which the
service is_performed is the judicatory: the
service itself is the ordinary in-door service.

2, Missive, or eay thither-sending mandate.
This when the place at which the service
is performed is an incidental and migratory
Jjudicatory : the service itself is ont-door

Only by personal attendance at or in the
judicatory, can commencement as above be
given to 8 suit : in which case, the need of
missive maundate, on the part of the judge,
may be apt to appear superseded. But the
individual who, at the first aop.ication, is
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conatituted a pursuer, might be either the
applicant himself, or sny one of two other
deseriptions of persons: to wit, where the
applicant is an assistant, professional or gra-
tuitous, such proxy, or say deputy, being for
one or other of the best of reasons admitted
instead of the principal; or s ward-consti-
tuted pursuer, in consequence of the appli-
cation made by his guardian; or in a word,
who is himself a pursuer, so it be at any
period of the suit, after the first ; the ward
being constituted pursuer in his own right,
and for bis own benefit — the guardian in the
right and for the benefit of the ward, or other
trust.

On the part of the addressee, in whatever
capacity addressed, — party pursuer, party
defendant, or supposed evidence holder, or
individual at large, — rendering response in
some shape, will be an operstion indispens-
able in every case. By the response, if per-
tinent to the matter in hand, either compliance
with the obligation imposed by the mandate
will be completely manifested, or (though for
some reason assigned, not at the time per-
formed) promised for some otber time, or de-
claredly declined; if declined, then the object
of the rerponse will be, to exonerate the indi-
vidual from the burthen of eventua! suffering,
either by satisfaction afforded, or by punish-
ment suffered, or both,

§ 4. Acccasibility-securing.

With regard to the means of intercourse,
thus much is good and true in general,—that
on each individual occasion they must be
settled with, and adjusted to, the circum-
stances of the individual with whom the in.
tercourse is to be secured.

As ta those individual means, the general
nature and character of them will be liable
to vary according to the condition in respect
of civilization of the country in question:
they will depend partly upon the situation of
the individusls to be communicated with,
partly upon the nature of the means of com-
munication which the state of the country
affords.

As to the condition of the individusl, in
proportion as opulence is abundant, the means
of communieation are at once capable of be-
ing rendered more prompt and more secure:
the greater the number of inmates in a house,
and the more constant the habit of residence
on the part of each, the greater the certainty
of conveying to the knowledge of the head,
or any other member of the family, the infor-
mation requisite. In a certain state of so-
cioty—that, for instance, which ro so large an
extent has place in America—many are they
who have no fixed place of habitation ; many
agsin, they who, having each a fixed habita-
tion, leave it habitually unoccupied for any
length of time: even in Switzerland, this
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latter case @ to no ‘nconsideraole extent ex-
emplified.

As to the British Isles, in no part of them
is this cuse exemplified to sny considerable

extent. Under the name of vagrancy, vo-
luntary or involuntary, such is the benevo-
lence and wisdom of English parliaments, it
is ever punished as a crime.

In Ireland, the meanest hovel —and such
hovels are but too numerous —is either en-
tirely open, or has a door to it : in the gene-
ral state of things, 8 door has place; but this
being by appropriate force moveable, and as
such distrainsble, and being, in but too many
instauces the only thing worth distraining, is
sometimes, say all the accounts, distrained
for rent. Where the door does not exist, any
missive sent by authority may find its way in:
with so much the less difficulty where there
is & door, the baving in it a slit adequate to
the purpose of epistolary communication
might,without sensible hardship, Le rendered
a condition indispensable to the use of this
instrument of security.

Antecedently to the letter-post, scarcely
by the most opulent condition in life, could
any absolutely secure means of epistolary
intercourse be established. By letter-post,
no condition in life so abject, but that, for any
purpose such as that in question, it might, in
the case of every individual, be established
in every instance.

In every the smallest division of territory,
the existence of a local headman being sup-
posed, here would be a spot by repairing to
which, an individual who had no settled ha-
bitation might be sure at any time of finding
anything sent thither to his address. For
nowhere in the territory of a state could an
individual find himself, without finding him-
self in the territory of a local headman. In
the official residence of this functionary, the
individual who had no fixed habitation might
.at all times be sure of finding whatever it
had been made his duty to see : and if unable
himself to read, there he would moreover be
sure of finding those, in whose instance no
such inability could bave place.

For him who had no fixed habitation of
his own, judicial missives — he being pre-
pared and pre-engaged to receive them —
might be addressed to him at the local head-
man’s office : and for diminution of vexation
to him who bas a fixed habitation, another
exemplar might be delivered at that same
habitation ; and so in the case of his having
habitations more than one: and in this way
anay the most coavenient provision be wade
for every occupation and situation in life.

Remains for consideration, the system of
jutercourse which the country affords: the
territory of the state in general, and that
portion of it in particular, from, to, and
sorough which, on the individual occasion in

JUDICIAL COMMUNICATION. ‘

question, the conmunication requires to be
made.

In England, compared with all othter coun-
tries on the globe, for this purpose as for
every other, the adequacy of the means of
communication is at its maximum, and by the
spread of railroads, with self-moving rece|
tacles moving on them, the maximum isE
the act of undergoing prodigious incresse.

For general purposes at large, and for come
mercial purposes in particular, in a country in
which the population is at such a degree of
density, the government post-office performs
this function in a manner, the advantages of
which are so strongly and universally felt.
Justice, alas! presents a very different state
of things. On this occarion comes the obser-
vation, that, unfortunately for England, the
purposes of justice have never been the pur-
poses of judicature, or the purposes of go-
vernment: had they been, long ago the
missionaries of the post-office would have been
the missionarics of judicature ; modes of de-
livery and receipt, together with appropriate
documentary evidence of the facts, baving for
this purpose been established. But by the
hierarchy of the post-office, probably by the
bierarchy of the judicial estgblishmeut, ob-
stacles, and those as insuperable as they could
contrive to render them, would of course be
opposed: to the most effectual and least
vexatious arrangement that for this purpose
could be proposed, the answer would of course
be attached, — useless, mischievous, and im-
practicable : an official answer rendered fa-
miliar to bim who writes this, by the habit of
seeing it returned to proposed arrangements,
which afterwards, when carried into effect,
were found beneficial and unexceptionable.

§ 5. Difficulties obviated.

For what purpose soever, and in what cha.
racter soever, on the occasion of a suit or
other application, an individual makes big
appearance for the first time, the judge will
not suffer him to depart, unless he has given
indication of some babitation or habitations,
at which, during the continuance of the suit,
any mandate issuing from or sanctioned by
the judge (whether of that territory or any
other) will be sure to reach bim, if trans-
mitted by the letter-post, or any special
messenger.

Of two habitations, indication may be given
in the first instance: as thus, till July the
first inclusive, a mandate will reach me,
parish A of this territory, habitation No,223;
from July the lst to July 7th, in territory
(naming it,) parish C, habitation 67.

Of places of habitation, one efter another
indication may thus be afforded. .

At any tiine, and s0 tofies quoties, the in
dication given of the intended place of L.
tation may be changed.
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" Of ‘evéy ich, indication o given, it will
be-presumed, that down to the last day in
each instance any missive delivered at the
habitation so indicated has been received by
the individual in question, with a view to the
purpose for which it was sent, that is to say,
in the case of a judicial mandate, with a view
to compliance tberewith, in such sort that
for non-compliance, prehension of the body
may be effected.

By any one, in the list of appropriate ex-
coses, the individual non-complying may be
originally exempted ; or, as the case may be,
subsequently liberated from the necessary af-
flictive consequences.

Such excuse may be either ordinarily ema-
nating, or vicarious: ordinarily emanating,
when from the individual himself; vicarious,
when from any otber person.

Of these there are three lists: —

List 1. Containing those excuses which,
in the nature of the case, cannot or are not
allowed to emanate from any individual other
than him to whom the missive is addressed.

List 2. Containing those which cannot, in
the nature of the case, or are not allowed to
emansate from the individual himself, and if
delivered, must have been delivered by or on
bebalf of some other person.

List 8. Containing those which may in-
differently have emanated either from the
individual himself, or from some other per-
son.

This business of securing judicial inter-
course cannot but be attended with much
diversification, and considerable difficulties:
which difficulties are in considerable propor-
tion the result of the natural, as contrasted
with the technical system of procedure. Un-
der the technical system of procedure, they
bave no place. Why? Because, under the
techical system of procedure, no suit ever finds
ite way into the judicatory, but through the
wedivm of a technicsl assistant.

. 1. Difficulty the first. The individual an
individual by whom an offence in some shape
or other has been committed, and who, in the
event of his attendance in the judicatory,
would expose himself to prehension on the
ground of this offence.

Resource, or say arrangement for removal
of the difficulty. If the punisbment, or other
burthen attached to his offence, is more afflic-
tive than privation of the benefit sought for
by his attendance, he will abstain from such
attendance, and the barthen resulting from
non-attendance will be a part, though by sup-

ition no more than a part, of the suffering
which is his due; in the other case he will
attend. The suffering in question he will un-
dergo ; but he will receive a benefit, amount-
jug vo the difference between that suffering,
and the suffering to which he would be sub-
jected by non-attendance.
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Ta the case of him by whom a professions.
assistant is employed, all difficulties may be
made to disappear by his consent that every
missive addressed to him at the habitation of
such his assistant, shall be presumed to have
been received by him within the appropriats
time.

The case in this respect is very different
according as it is in the character of proposea
pursuer that the individual attends, or in any
other character. If in the character of a pro-
posed pursuer, the benefit expected by him
to be gained by the suit is a benefit which, by
any want of adequacy on the part of the in-
dication afforded, he will be liable to forfeit,
and which will accordingly operate as a secu-
rity for such adequateness.

So, if it is in the character of a trustee
regularly constituted, or self-constituted, that
he attends. In this case, likewise, the corre-
spondent security will have place, and by the
amount of the benefit sought, will supersede
the demand for an inducement of the coer-
cive kind in any other shape.

But in every other case than this, such
coercive inducement will manifestly be ne-
cessary; in particular, if the individual in
attendance be a defendant, or an extraneous
witness.

2. Difficulty the second. The individual in
attendance, say an applicant, a person whose
character is without reproach, but who, in
respect of his means of livelibood, is in a state
of uncertainty each day at what habitation his
occupation may require him to be on the
next.

In this case, he being by the supposition
an applicant, he may be depended upon for
doing whatsoever is in his power to save him-
self from being debarred from the benefit he
seeks: as, for instance, giving indication of
the employer or employers’ habitation for
whom he expects tobe occupied. 1f his situ.
ation is so unfixed as to deprive him of this
resource, the case is of the number of those
unfortunate ones, for which the nature of
things allows not any remedy. At any rate,
this inconvenience cannot be chargeable on
the natural system; for under the technical
system, an individual so circumstanced would
not be able to obtain any such asaistance.

3. Difficulty the third, The individual in
sttendance is one whose attendance is the
result of compulsion; he being either a de-
fendant, or an unwilling extraneous witness.

In this case, the judge will have to choose
between the evils, and act accordingly —

1. The depriving the party who is in the
right, of the benefit of the attendance in ques-
tion,

2. The subjecting the individual, so in a¢
tendance, to confinement, so longas is deemed

necessary to the pu?osu of the suit,
¢. Difficulty the fourth. Neither the indis
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widual in-question, nor any person in the ha.
bitation ocenpied by him, able to read.

Expedient for removal, — recourse to some
constituted authority, resident in the parish
in which the habitation, actual or expected,
of the individual in question, is situated.

§ 6. Future

The person to whom this memento, signed
hy the judge, or, under his general direction,
by the registrar, is to be delivered, is every
person upon his first appearance in the justice-
chamber before the judge.

The object, purpose, and use of this in-
strument, is the securing to the judge the
means of communicating with the proposed
communicant for the purpose of the suit, un-
til the termination thereof, or until the end
of the time during which it may happen to
the judge to have need of such communica-
tion for the purposes of the suit. As soon as
the need of communication witb the intended
communicant has ceased, information thereof
will be afforded him by the registrar. De-
nomination of the instrument employed for
this purpose, — an ulterior-communication re-
lease.

The following should be the forin of the
future.communication-securing memento: —

I. Mention the individual’s name and de-
scription at length, to wit, surname, christian
name or names, or the cquivalent. Office, if
a functionary; other occupation, if & non-
functionary ; and abode or abodes permanent,
if any. Such is the deseription you have just
given of vourself.

2. Take notice, you have declared that
until, by an ulterior-communication-release,
delivered as above, you have been released
from the obligation of communicating with
this judicatory, for the purpose of this suit
(or application,) every judicial paper, if de-
livered at that house, will be received by you,
aor by some agent of yours, authorized on your
behalf.

ication-securing to

3. In consequence, except in case of legi-
timate excuse (of the number of those to
which the serving in that character has been
given by law,) you will, in the event of non-
compliance with any judicial mandate, deli-
vered or left at such your chosen place of
communication, be punishable, or otherwise
dealt with, as for contumacious non-compli-
ance.

At the first bilateral attendance, it belongs
to the judge to collect and complete, at the
bands of the defendant, information corre-
spondent to that which, on the occasion of
the first unilateral attendance, was required
$o be furnished to the judicatory, and entered

upon the register.
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CHAPTER XI.
EVIDENCE.

§ 1. Indicative and appropriate.

By appropriate evidence, or ultimstely em.
ployable, understand all such evidence as is
fit to enterinto the compasition of the grounds
of the judge's opinative decree, so far as de-
pends upon the question of fact.

By simnply indicative evidenee, understand
such as is not of itself fit to enter into the
composition of those same grounds, bat
affords an indication of some source from
whence, supposing the matter issuing from it
true, evidence which is appropriate may pro-
bably be collected : — as where a person, who
was not present at the place and time at
which the fact in question took place, states
himself as having heard of some other person
as having been so present.

Widely different in investigational proce-
dure, is the character of Romnan-bred, and
English-bred procedure : teeiming with im.
perfections both of them.

As to Roman-bred procedure : throughout
the penal branch of the field of law, solici-
tous and extensive has been the applicstion
given to such provision as it has made; in
the non-penal branch, on the other hand, the
provision has been comparatively scanty, the
solicitude remiss.

At the same time, for want of a clear and
correct conception of the difference between
appropriate and simply-indicative evidence,
it bas given to evidence, which has been
simply indicative, the effect of appropriate
evidence. In the affuir of QOates, for ex-
ample, to such a length did this confusion
proceed, that between simple indicative evi-
dence presented to the judge, and the appre-
priate evidence, supposing any to exist, there
were four or five portions of simply indica-
tive evidence interposed. It has notwith-
standing been received, and made to operate,
as if it had been appropriste evidence. Stand.
ing before the judge, I, said A, beard from
B, that he bad heard from C, that € had
beard from D, that he had beard from E,
that E saw done, by the accused, the deed
with which the accused is charged.

English-bred procedure, on the other hand,
limits to the penal branch of procedure — and
of that branch to nomore than a part — the
spplication of the investigational process : to
the non-penal branch, it has made no applica-
tion of it, how great soever may be the im-
portance of the matter in dispute.

On the other band, in the cases in which
it employs the process, it keeps clear of the
mischievous absurdity with which, as above,
Roman-bred procedure has distinguished it.
self.
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Meantime, nothing can be more manifest
than that, if necessary to the discovery of
truth in the case of any one species of suit,
it cannot be less so in any other.

Of the whole list of vulgar errors, few in-
deed are 8o mischievous, few so gross, as that
which supposes that, in the minds of that
class of men who are styled ministers of jus-
tice, minimization of injustice has been the
end to which their iabours bave been direct-
ed : to minimization substitute maximization,
you will be near the truth.

That injustice might be maximized, it has
been their interest, that of the use of falsity
}the general instrument of injustice) the
requency should be maximized — the falsity
itself maximized — and, moreover, so also the
credence given to it.

To this end it is, that to so many various
descriptions of persons, on this special ocea-
sion, for this special purpose, the licence to
commit judicial falsehood with impunity —
in one word, the mendacity-licence — has been
granted, to an extent so all-comprchensive :
and to this licence, in place of punishment,
reward upon the most all-comprehensive
scale has been awarded.

Descriptions of persons to whom the men-
dacity-licence bas thus been granted, are
these —

1. Parties on the pursuer’s side.

2. Parties on the defendant’s side.

3. Professional assistants, of the order of
attorneys.

4. Professional assistants, of the order of
advocates.

5. The judges themselves,

Of the error just mentioned, the mischiev-
cusness consists in the support given to a
system thus deleterious, hy the respect with
which the authors and supporters of it have
down to this time been, and are at this time
now regarded.

Correspondent to the mischievousness of
this error is its grossness. The mischievous-
ness of the system, so manifest to the eyes
of all, so severely felt by all, yet still, in the
teeth of universal experience, with very small
abatement, the error continues.

More than ten years® have elapsed since, by
the hand by which these lines are penning,
the opposite truth has been announced in
print, and not only announced, but by the
most abundant, and particular, und irrefra-
gable proofs, demonstrated.

Imputations more reproachful can scarcely
be cast by man on man, than in that workt
have been cast upon all implicated; yet still
&ll is silence: and if in any case silence un-
der aceusation were confession of guilt, surely
30 has it been, snd so continues it to bein
this.

® Wristen in 1823,

+ Scotch reform.
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A more flagitious act of calumny eould
not have been committed, than would by this
account have been committed, had the matter
of it been other than true.

In no part of the civilized world are the
name or the works of the author unknown :
on no author that ever applied his labour to
this field, bave any such marks of approbation
and applause been ever bestowed as on him.
Ignorance, therefore, of the fact of the accusa-
tion, or of the prosecuting of the accusation,
cannot, with any shadow of truth, be pleaded;
vet still from all these quarters reigns the
most imperturbable silence.

In the eyes of the people at large has this
demonstration of all this guilt — this confes~
sion of guilt —been all this while manifest:
the approbation and applause thus bestowed
upon the author is such as to him would be
sufficient reward, bad he but the satisfaction
of observing that the people for whom all
this lsbour has been bestowed, and such a
load of odium from the highest quarters vo-
luntarily taken upon Lim, would but derive
their profit from what has thus been done for
them. But no such reward or satisfaction,
so long as he lives, does he seem destined to
receive. He pipes, but they do not dance —
be makes the advances, but they do not fol-
low. Through the paths it has been his
endeavour to lead them, none are at once
willing and able to follow.

§ 2. Exzclusion of party's testimony, its il
effects.

Fertile source of injustice and oppression,
the exclusionary rule which shuts the door
against the testimony of the party.

Observe the consequences of the rule on
the occasion of those dealings which have
place, where the party on the one side is ina
state of opulence, the otherin a state of comn-
porative indigence — say landlord and tenant
— opulent customer and dealer — borrower
and lender. The comparatively opulent man
never acts, or treats of himseif: everything
he does is by the hand, or the help of an
agent—in a word, an attorney. The com-
paratively indigent man, not being able con-
veniently to afford the purchase of any such
expensive assistance, does everything by him-
self, and without the assistance of an attor-
ney, deals with the attorney on the other side.
Now observe the consequence : to the patri-
cian's attorney the law secures a complete
mendacity-licence ; everything that he says
on behalf of his noble client is evidence —
good evidence, How stands it with the ple-
beian ? Nothing that he can say on his own
behalf will be so much as heard. On the part
of the attorney, suppose the most palpable,
the most flagrant perjury: What has he to
fear for ? Absolutely nothing. By no indict-
ment for perjury, can the man who is injured
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9y the perjury bsve any the smallest chance
for satisfactionin any shape. In the wretched
shape of vengeance? Not he indeed: give
ois testimony he may, but no effect can it
ever have. Here is oath against oath: on
no such ¢vidence will conviction be ever suf-
fered to bave place.

What is observable is, that in this source
of injustice and oj:pression, the aristocracy as
such have an obviously strong and einister
interest : whether it be in the nature of the
case that they sheuld fail of being fully sen-
sible to the value of this sinister interest, let
every oie judge.

§ 3. Evidence receivable.

Received in every case from the applicant
may be as well simply-indicative as appro-
priate, or say ultimately-employable evidence.

Rationale, — Reasons for the admission : —

1. The individnal whose interest the evi-
dence serves or stands to serve, may be un-
known (o the informant.

2. Ty the inforinant more delay, vexation,
and expznse, if any, may be produced by in-
tercourse (or perhaps previous fruitless en-
deavoul s to obtain intercourse,) with persons
interested, than by repairing at once to the
judicatory, open as it is to him, and to every-
body at ull times, and provided with evidence-
extractive powers, of which he is destitute.

3. A case that frequently has place is, that
by fear of others on whom he is more or less
dependent,—hope in like ranner from others,
or sinister counsel, —a person whose lawful
interest would be served by giving the infor-
mation which is in his power, is prevented
from so doing : whereas, if, in consequence of
simply-indicative evidence furnished by an-
other person, he bad, on receiving an appro-
priate mandate from s judge, attended and
delivered his evidence, being thus seen acting
under & manifest legal necessity, no such dis-
pleasure on the part of the apprehended op-
pressor would probably have been entertained :
at any rate, it would have prevented it from
producing any such evil effect as that of a
denial of justice.

4. It may happen, that though the question
of particular interest is between individual
and individual, there has been, in the act in-
dicated, a degree of turpitude, such, that on
the account of the public it would be of use
that the evil disposition of the agent should
become generally known.

Particularlyimportant is the need of simply-
indicative evidence, in the case where, by the
regulation for the extraction of self-notifica-
tive evidence, a person of bad repute would
s such be uaturally disinclined to pay spon-
taneous attendunce: on the ground of the
simply-indicative evidence, any such person
might nevertheless be made compeliable.

Simp'y-indicative eviden e, however, al-

EVIDENCE.

though, with reference to the particular fact
in question, unappropriate, will not however
be to be omitted out of the record.

Rationale. — 1. 1t may serve either to im,
pugn or to confirm the trust worthiness of the
person from whom, in pursuance of the indi-
cation given, appropriate evidence ghall have
been elicited,

2. In case of criminal or culpable falsehood
on the pert of an indicative witness, it may
be necessary for his conviction of, and punish.
ment for that offence.

Frequently from the same source — for ex-
ample, from the statement of the same person,
evidence of both descriptions will come at the
same tie: in this case, the distinction will
with particular care be to be adverted ta,
and held up to view by the judge.

§ 4. Modes of interrogation to be abstained
Jrom.

1. Fact-assuming interrogation. — In this
mode, of the fact, the existence or nop-exist-
ence of which is the subject-matter of inquiry
and proof, the existence is assumed and taken
for granted.

Example: — ¢ At what distance were yon
from your friends when you fired at them?"
— the suhject-matter of pursuit being the al-
leged offence of firing a gun at those same
friends.

For a question of this sort put by a judge,
or without reprinand suffered by him to be
put, the judge will be reprimanded, and a
memorandum of such reprimand entered on
the judicial-dclinquency register, kept re-
spectively by the appellate judges, and the
ustice-miniater.

For a question so put, for the purpose of
entrapping a defendant into a confession, he
may be dislocated.

§ 5. Chaice as between species and species of
Evidence.

Avoid, as far as may be, all recourse to
character evidence—employ it not, but where
the event of the suit depends altogether upon
the degree of credit given to the individual
witness, to whose character objection is
made.

To this purpose, consider, that in English
practice the punishment of death has every
now and then been inflicted on the ground of
no better or other evidence than the testi-
mony of some one individual, to whom as dis-
reputable a character as can be imagined has
at the same time been seen to belong: he at
the same time being apprized that the preser-
vation of bis life depends upon his giving his
testimony in a certain direction.

To the judge’s notice the observation will
not escape, that to the thread of charactor.
evidence, when once begun to be g un, thera
is no certain termination
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Generally speaking, where, as wunder this
code, the power of interrogation is given to
every description of person, in whose instance
it affords a promise of being of use, and the
exercise of itis unfettered by needless and use-
less rules, few mendacious witnesses will pass
undetected, and any additional light that by
possibility might be afforded by examination
intogeneral reputation, will be of little worth :
the mode of cominunication at all future
times with every witness being secured, and
the faculty of re-examining at any time
during or subsequently to the continuance of
the suit in question being reserved. Under
English practice, it is to the inaptitude of
the whole system that character-evidence and
alibi-evidence are principally indebted for
the importance ascribed to them, and the
uge made of them,

Albi evidence. — Aguinst deception, and
from evidence of this description, the judge
will be in a great degree guarded, by the in-
dispensable arrangement, the communication-
securing arrangement : carried into practice,
as it will be, in the instance of every indivi-
dual who makes his appearance before a judge,
either in the character of applicant pursuer,
defendant, or extrancous wituess.

This is of the number of the cases in which
an adequate demand for character-cvidence is
most apt and likely to have place.

§ 8. Causes of mendacity — Practic of Eng-.
lish judges.

Of Hudibras it is recorded thus: —

..... « . he scarce could ope

His mouth, but out there flew a trope.
Of an English lawyer, and more especially
of un English judge, the same thing may be
recorded with much more truth and reason,
though without rhyme, if for the word trope,
the word lie be substituted,

The judges more especially, as being the
causcs that lies are in other men, may be
termed with distinetion, xe«’ sfoxns, the fu-
thers of lies: for it is by them, that from Grst
to last, lies bave not only been tolerated and
uttered, but actuslly compelled — compelled
on pain of outlawry.

If verucity be part of morality, if in men-
decity there be criminality, — one of two
things, to any one, be he who he may, is in-
evitable : — either morality itself must be an
object of his contempt, or the whole tribe of
English judges : they by whom, if at their
instigation a man refused to defile himself by
a lie, he would be punished by them as for «
coniempt — (for that is the appropriate phrase)
—for contempt manifested to their authority,

Evidence immediate and intermediate, or
say interventional. By immed:ate, understand
astatement made hy a self-alleged percipient
wi n:ss, in relation to the matter of fact re-
ported by him.
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By intermediate, or say interventional evi-
dence, understand a statement made by a
person who is not, with relation to the mat-
ter of fact, a self-alleged percipient witness,
but in relation to the matter in question has
reccived his conception from some person,
represented to him in the character of a per-
cipient witness; to wit, either immediately,
or through the medium of any number of in-
termediate witnesses, making a statement to
the same effect the one to the other, in &
chain of any length.

Uses of intermediate evidence :—1. Serving
for the procurement of immediate evidence ;
2. Eventually serving in lieu of, or in addition
to, iinmediate evidence.

Except.ons excepted, intermediate evidence
will not be ultimately employable; to wit, in
the character of a ground, or constituted part
of a ground, for a judicial decree or mandate.

Exception is, where the alleged percipient
witness is not examinable, but at the expense
of preponderate cvil, in the conjunct and
aggregate shapes of delay, vexation, and pe-
cuniary expense.

§ 7. Probation.

Probation is an operation, which in all
cases must be performned on the pursuer’s side,
and in many instances comes to be performned
on the defendant’s side.

On the pursuer’s side, under this system
of procedure (it being the natural one,) a
course of probation is complete, or incomplete
and partial, as it may happen, being involved
in the operation of application by and with
which the suit commences.

It includes in it constantly two assertions:
the matter of one of them being the matter
of law, declaring the existence of a portion of
the code, to this or that effect; the other
having for its subject-matter fact; to wit, an
individual fact, in relation to which an ar-
rangement to the effect stated as above bas
been made by the portion in question of the
text of the law.

Of the application, the substance and effect
has been to demand at the bands of the judge
a certain judicial service. This service consists
in giving, on the occasion in question, execu-
tion and effect to a certain portion of the text of
the code, viz. the portion just spoken of: and
the warrant for the operation which the judge
is 80 called upon to perform, is the existence
of the above-mentioned matter of fact, bear-
ing snch relation as sbove mentioned, to the
above-mentioned portion of the matterof law.

Example: ~Suppose the service demanded,
compensation at the charge of a defendant,
for a wrong alleged to have been done by him
to the pursuer, by a blow given to him on a
certrin part of the body. By the wrong thas
done, an offence, belonging 10 a certain genus
of offences, has been committed —a genus ot
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which the denomination is, wrongful corporal
veration. .

In this case, the matter of fact has for its
alleged percipient witness the applicant him-
self, who, if be is to be believed, has been the
immediate sufferer by the wrong.

But suppose, according to the case stated
by him, the person on whose body the wrong
was inflicted — the offence committed — was
not the applicant himself, but a child of his,
too young to be capable of stating the matter
of fact. ’

In this case we see two distinguishable
matters, or alleged matters of fact : —

1. The act by which, if the allegation be
true, the blow was given: call this the prin-
cipal fact.

2. The act performed by the applicant in
meking the allegation to this effect : call this
the evidentiary fact.

By the allegation thus made, the existence
of the principal fact has been provisionally,
or say eventually proved: if, in the opinion
of the judge, the assertion so made is true,
insomuch that the principal fact asserted by
it to have happened, did really bappen at the
time and place asserted, i. e. supposing him
inclined to believe it ; — failing proof to the
contrary, he will declare accordingly. But it
may be (for so the experience of the judge
will have demonstrated to him,) that the al-
fegation the applicant has thus been making
is, in the whole, or some essential circum-
stanca, untrue: by the applicant or his child,
no such blow was received — or if received,
received from accident, such as an unintended
push by another person, or the fall of some
utensil from a shelf. &c.: any of which mat-
ters of fact, the defendant might and would
with truth assert, if the opportunity were
given bim of being heard. Relation had te
the evidence so delivered as above, such evi-
dence, if delivered by the defendant, would be
eounter-evidence : it may be delivered either
by the defendant himself, who, in virtue of
being himself the deliverer of it, would be a
party witness, or say a litigant witness; or bya
third person, who (not having been placed
by the pursuer either on his side, in confir-
mation of the demand as a co-pursuer, or on
the defendant’s side, as a co-defendant) may
be styled an extraneous witness.

But what may also be is, that all the pur-
suer has said is exactly true ; and yet the fact
thus averred, and we will suppose and say
proved by him, will not be sufficient to war-
rant the judge in rendering to him the service
so demanded, as above. It may be, that
though the defendant gave him the blow, it
was not till after he himself had given the
aefendant a blow, and that a more n0.ent
one; and that the blow so given to the pur-
suer had no other object than to prevent him
trom giving the defendant other blows, which

EVIDENCE.

be saw the purmier prepared to give Msaking
an assertion to this effect, he will be deliver.
ing another species of counter-evidence, evi-
dence probative of a fact, not consisting of the
negative of the fact asserted by the pursuer,
but of a totally distinct fact, of the positive
kind, the effect of which, in respect of the de-
stroying the ground of the demand, would be
the same as that of the just-mentioned ne
gative one.

§ 8. Evidence as to character.

By evidence as to character, or say charae.
ter-evidence, understand evidence having for
its subject-matter the aptitude of the indi-
vidual — aptitude, moral, intellectual, and
active, with relation to the part acted or
proposed to be acted by him in the suit;
whether it be that of — 1. Party-pursuer; 2,
Party-defendant ; or 3. Extraneous witnesa.

Case the let, that of a party on the pur.
suer’s side.

On the subject of the aptitude of the in-
dividual to be received in the character of
pursuer, no evidence will bereceived. Reason:
No person should be excluded from the ca-
pacity of demanding remedy in every shape,
fromn wrong in any shape.

Case the 2d, that of a party on the de-
fendant’s side.

On the subject of the aptitude of an indi-
vidual to be received in the capacity of defen-
dant, no evidence will be received. Reason :
No person should be excluded from the capa-
city of preserving himself from undue burthen,
on the score of remedy for wrong alleged to
have been done by him; if he were, he might
be wrongfully subjected to whatsoever suffer~
ing is ordained by law to be inflicted, whether
for the purpose of satisfaction, or the purpose
of punishment.

Case the 3d, that of sn extraneous witness,

In the first instance, exception excepted,
no evidence will be received in relation to
the character of an extraneous witness.

Exception is, where the proposed witness
bas been convicted of judicial falsehood,
criminal or culpable, or say with evil com
sciousness, or through culpable inattention.
In such cases, use may be made of the re-
cord in which such conviction is recorded;
and this without other reference than the
inspection of that record on the spot, or the
procurement of it through the letter-post.

In the case when, of two witnesses the
evidence being irreconcilably contradictory,
and the decree as to the question of fact de-
pending on the credence given to the one or
the other,— if, in relation to one of the wit-
nesses by a party on either side, declaration
15 made that he is generally regarded as a
person in whom mendacity is habitual, power
to the judge to elicit evidence in proof of the
untrust worthiness so alleged.



But in the exercise of this power he will
oe gnided by the consideration of the import-
ance of the subject-matter in dispute, com-

red with the expense, delay, and vexation

ely to result from the elicitation of the
mass of evidence, the elicitation of which is
likely to be on sufficient grounds demanded.

Why, in ordinary cases, put an exclusion
upon character evidence ?

Answer : For the reason that the effect of
any evidence, in affirmance even of habitual
mendacity, will not be to produce the ex-
clusion of the individual in the capacity of a
witness: sole effect, that of producing an opi-
nion in affirmance of a corresponding degree
of comparative untrustworthiness on the part
of his personal evidence.

For this opinion, the utmost ground that
ean be afforded cannot amount to anything
more than as a weakly operating article of
eircumstantial evidence. It follows not, that
because a man has uttered wilful falsehood,
in cases where in case of mendacity no punish-
ment awaited bim, he would, in anything
like to an equal degree, be likely so0 to do in
a case in which by such mendacity he exposed
himself to the punishment appointed by the
law for that crime.

Boundless is the delay, expense, and vexa-
tion which it would be in the power of a
mala fide litigant to necessitale, if an unli-
mited right of ealling in evidence for this pur-
pose were established.

Boundless the number of witnesses whose
evidence might be called in, in the first in-
stance; for the need would be variable ac-
cording to the importance of the matter in
dispute, and the difficulty attendant on the
question of fact, with or without other cir-
cumstances. Incompatible with any well-
grounded decision on the question regarding
evidence, would be every attempt to fix the
allowable number of character-witnesses, by
sny general rale.

But if, in the first instance, no wecll-
grounded limits eould be put to the number
of mendacity-imputing witnesses, as above,
50 neither could there be to the number of
mendacity-imputing witnesses, whose evi-
dence was demanded for the purpose of im-
puting mendacity to any or sll of the first
set, of mendacity-imputing witnesses. Here,
then, might be a second set— thence a third
set — and 80 on; the number increasing in a
geometrical ratio.

To an assertion imputing bahitual menda-
city to s man_—to an assertion to this effect,
how decidedly soever mendacious, no punish-
ment, as for mendacity, could be attached,
unless asseveration of individual acts of men-
dacity, as having been committed on so many
individual occeasions, were received. But to
give acceptance to such asseverations, would
be to include in the bosom of this suit, the

PRINCIPLES O¥ JUDICIAL PROCEDURE.

{Cn. X1L

procedure in relation to as many distinguish.
able suits as those acts of mendacity so im.
puted; for as in other cases, so in this: if
criminative or inculpative evidence were re-
ceived, bow, consistently with justice, could
excriminative or exculpative evidenee be ex-.
cluded ?

By the vexation which, on the part of the
witnesses themselves, would be ettached on
the elicitation of their evidence, a proportion-
able objeetion to the elicitation of it would
be afforded. As to compensation — out of no
other pocket than that of the inviting party
could it come ; end in this case the benefit of
it would be allotted exclusively to the rela-
tively opulent, to the exclusion of the rela-
tively unopulent.

Existing system.—1It admits of character-
evidence, not only in relation to extraneous
witnesses, butin relation to parties defendant;
not only of the dyslogistic, including the men-
dacity-imputing cast, but of the eulogistic
cast: and altogether boundless is it, as to
number : and without exception as to quality
is it, as to the persons whom it renders con-
sultable.

CHAPTER XIL
INITIATORY HEARING.

§ 1. Commencement of a Suit.

EvenY suit must have its commencement :
in this eircumstance all suits agree. But dif-
ferent sorts of suits, or suits of the same sort,
may be commenced in auy one of a consider-
able variety of nodes.

Under the present proposed code, every
suit takes its commencement in the same
manner : personal application made by some
individual to the judge; for, to the judge,
and to him alone, belongs the power to give
execution and effect to it. This accordingly
may be styled the natural system of proce-
dure.

Sooner or later, at some time or other, an
application by somebody to the judge (unless
be himself will give comumencemnent to the
suit, ) cannot but be made. But if made at all,
at what other period can it with so much
propriety be made — be made with so little
danger of substantial injustice, with so little
of evil in the shape of expense, vexation,
and delay ? The expense is minimnized; for
the sole expense is that of the applicant’s
time : vexation is minimized, for to no indi-
vidual is vexation in any other shape pro-
duced ; and, in the case of that individual,
the vexation is more than compensated for,
or he would not inflict it on himself : delay is
also minimized, or rather at this point it is
excluded.

In no other mode can commencement be
given to a suit, without a mass of evil in the
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snited shapes of expense, vexation, and de-
Jay, to which there are no bounds.

To commencement in this mode (if this be
the, mode throughout the territories of the
state,) a multitude of judicatories, stationed
with reference to facility of approach to ap-
plicants, are evidently indispensable. But
whatever be their number, it follows not,
that in the mode of procedure (military ju-
dicature being out of the question,) any the
smallest difference should have place.

Under the English judge-made law, not
only different sorts of suits, but in different
judicatories, suits of the same sorts,take their
commencement in 8 variety of different
manners,

In all these judicatories, the mode of com-
menéement uagrees however in this; to wit,
that the suit does not commence by personal
application made by any individual to the
judge. Should any such application be made,
it would be instantly, and not without indig-
nation, refused — a refusal with indignation,
which, were the application made in secret,
would beyond dispute be justifiable and in.
dispensable.

Two different modes of commencement are
here distinguishable :— 1. Non-penal, styled
civil; and, 2. Penal. In the civil, moreover,
may be distinguished, two sub-modes—the
coinmon-law mode, and the equity mode.

The common-law mode is that pursued
in the common-law judicatories; to wit, the
King’s Bench, the Common Pleas, and the
common-law side of the Exchequer.

n all cases, the object being to put money
into the pockets of the judges, to that object,
and that alone, except the like benefit to the
other members of the firm of Judge and Co.,
the mode of procedure is made subservient.
In Westmwinster Hall and its purlieus, Judge
and Co. keep open shop. For the profit upon
the expense, they sell to every individual that
will pay the price of it, the power of impos-
ing expense and vexation to an amount more
or less considerable — to any person, and any
number of persons, or purchasers, as may
choose — at whatever distance it- be from
the shop, 8o it is within the limits of the Eng-
lish part of the kingdom. To this shop, the
plaintiff who has suffered wrong is forced to
make application, and thus add suffering to
suffering ere he can begin to take his chance
for relief. The plaintiff whose object is to do
wrong, employs the haud of the judge as an
instrument, and having paid the price of it,

is then enabled to commence the career of

wrong, heaping suffering upon suffering, until
the measure of intended wrong is filled, and
the proposed quantity of suffering produced.
At these same shops are sold, in this shape,
with the exception of certain privileged
classes, the personal liberty of every man,
to whoever would pay the price, dowa toa
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certain time within the memory of men aow
living, without other condition than that of
paying the price ; since that “me subject to
a condition, which, while it a.ninishes the
evil in extent, gives increase to it in megni-
tude. The seizure of the person cannot take
place without a previous written instrument,
consisting of a declaration made by the plain-
tiff, and sanctioned by an oath, affirming the
existence of a pecuniary demand on bis part,
to a certain amount on the score of debt.
Of the founders and supporters of this
system of law, the morality may be eeen in
the length of time during which this unli-
mited sale of this unlimited power of oppres-
sion continued to be carried on: and also in
the inadequacy of the remedy to its professed
purpose. Instead of being creditor to bis
intended victim, the plaintif may be bis
debtor to an unlimited amount; and still,
without incurring the professedly threatened
penaity, he may work the intended wrong.
By a word or two, the form of working it
with impunity could have heen refused to
every plaintiff, who could not prove himself
creditor upon the balance. To mischief,
working by Judge and Co., matters are so
ordered, that by no hand can remedy be ap-
plied other than that of Judge and Co. Itis,
accordingly, on every occasion, sure to be as
secure and as fertile in ulterior mischief as
the craft can make it. In parliament, by no
band but by that of a lawyer, canrelief toany
oppression, of which law is the instrument,
be applied. If no one appears, the bill is of
course rejected; scorn and contempt being
at the samc time the reward of the benevo-
lent hand by which it was presented. I am
not prepared, says the chief of theking’s long-
robed creatures in the House of Lords —Iam
not prepared; and in thissituation the non-pre-
paration has the effect of the king’s negative.

§ 2. Initiatory application, litiscontestational.

The applicant being established in the cha-
racter of a litiscontestational applicant, or say
pursuer, and a correspondent memorandum
entered on the register, the judge will-have
to consider the next operation, or assemblage
of operations, which the nature of the case
requires at his hands.

These operations may be either operations
affecting persons alone, operations affecting
things alone, or operations applying to per-
sons and things,

Exceptions excepted, the next operation
will be performed by the issuing of —1. A pro-
poseC defendant’s attendance-requiring man-
date. In case of defendants more than one,
an attendance-requiring mandate for each one.
2. A proposed defendant’s examination-man~
date, or say examination-paper; and so where
there are proposed defendants more than one,
defendants’ examination-paper addressed t3



soach ; the proposed defendant being, in this
rase, the only person addressed in the first
place.

Exceptions are, when in consideration of
the state of the case, as resulting from the
examination of the applicant, as entered in
the record it appears to the judge that the
purposes of justice are more cffectually ac-
complished by the simultaneous or previous
issuing of an attendance-requiring or exami-
nation mandate, as the case may appear to
require, addressed to a proposed co-pursuer,
or to a supposed evidence holder, and pro-
posed furnisher of evidence, personal, real, or
written, or of all three sorts, or of any two
thereof, as the case may be.

In case of need, in lieu of an attendance-
requiring andate, the judge may, in the
case of any one or more of such persons,
issue a prehension mandate.

Of the need of a prchension mandate, in
lieu of &n attendance-requiring mandate, at
the charge of the proposed co-pursuer, an
example may be found where, in relation to
the service required at the hands of the judge,
the proposed co-pursuer has an interest con-
joint with that of the applicant; but an ap-
prehension exists, lest, through indolence or
fear of reszentment, at the hands of a pro-
posed defendant, the proposed co-pursucr
might be induced rather to give up the pur-
suit of such his interest, than join in the
pursuit of it.

* Note, thatif the apprehended non-pursuit
would bave for its cause fear of resentment,
as above, it may be for the advantage of the
proposed co-pursuer, that his junction with
the applicant pursuer should appear to be the
result rather of inevitable necessity, than of
eonsent.

Of this need of a course taken for causing
the attendance, or even response, on the part
of a proposed eco-pursuer, antecedently to
sttendance or response on the part of a
proposed defendant, or even to the issning of a
mandate for the procurement thereof respec-
tively, the same example may serve.

Of the need of an attendance-requiring, or
a prehension mandate, at the cbarge of a sup-
posed evidence holder and proposed evidence
furnisher, examples are the same as in the
case of a proposed co-pursuer ; and the reluc-
tance on both accounts will be more apt to
have place.

In regard to attendance-requiring or pre-
hension at the charge of a proposed evidence
furnisher, the question for the consideration
of the judge will be, by which course the
greatest detriment would accrue to the inte-
rest of both parties and the public; to wit,
by the vexation attached to the furnishing of
the evidence, or by the danger of a decision
adverseto the interest of the applicant-pursuer
for want of the evidence so desired.
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Of the vexation attached to'the mmhbig
of the desired evidence, the quantum will be
oonsidered on each of two suppositions; to
wit, absence of compensation, pecuniary or
quasi-pecuniary, and receipt of compensation
in such quantity and quality as the judge may
think reasonable, and the applicant pursuer -
able and willing to allow.

On the occasion of such allowance, it will
also be for considleration what, if any, ground
there is for the expectation, that in the event
of the pursuer’s succeeding in his demand, it
will be right (the pecuniary and other circum-
stances of the proposed defendant considered, )
and practicable at the same time, consistent
with justice, that the burthen should be
transferred from the shoulders of the pur-
suer to those of the defendant.

To this purpose, a circumstance pre-emi-
nently material will be the importance of the
proposed evidence-furnisher’s evidence, with
relation to the event of the suit. The case ir
which this importance will be in the highest
degree, is that where, for the proof of the sup-
posed fact, the nature of the case does not at
the time in question afford any evidence other
than his. Next comes that in which, in in-
terest or supposed affection, the supposed evi-
dence holder and proposed evidence furnisher,
is apprehended to be adverse to the pursuer’s
person, or to this his demand.

The greater the number of the persons
capnble of furnishing the evidence required,
and the more material the evidence in the
instance of each, the less will be the need for
taking the wmore vexatious course for the
procurement of their evidence respectively.

For the more effectual avoidance of need-
less delay, or vexation and expense, — out of
the whole numnber of supposed evidence
holders proposed to him, the judge may take
for examination in the first instance any
lesser number, reserving to himself the power
of doing the like in the case of any additional
number ; and this not only at a time anterior
to that of the defendant’s answer, or personal
attendance, as the case may be, but even at
a time posterior, not only to that of the de-
fendant’s response or attendance, but to the
time of his baving furnished evidence from
extraneous and non-litigant witnesses.

§ 3. Reiteration of suits — none.

Previously to the giving admittance to the
applicant in the cbaracter of pursuer, the
judge will examine him as to the baving made
the samme demand by application to any other
judicatory.

Exceptions excepted, — in respect of nosug,
which has been terminated, or i8 pending in
any judicatory, shall application be made by
any party, on either side, to any other than
the appropriate appellate judicatory.

For in this case, such fresh suit would, if
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ke hxeephonsmdybe w’ben, after the termi-
‘sation of & guit in an immediate judicatory,

~-whether without appeal or with an appeal,

‘evidence, the existence of -which the appli-
eant had no knowledge or suspicion of, bas
been wade known to him : at the same time
that for the elicitation of the aggregate mass
-of appropriate evidence, including that which
bad been elicited in the course of the former
suit, in the judicatory thus applied to in the
-second instance, the suit may be carried on,
and terminated in 8 manner more conform-
able to the ends of justice, direct and colla-
teral together, taken in the aggregate, than in
the judicatory in which, in and by the first
suit, it received its termination.

On an occasion of this sort, by the exami-
nation of the applicant, the judge will obtain
satisfaction in relation to the facts, from
which it will appear, on the side of which
judicatory the balance is, in respect of pre-
ponderate convenience.

If, of the evidence thus adduced, the effect
be that of counter-evidence, in relation to a
principal, decided upon on the occasion of
the former suit, the judge will use his dis-
cretion as to the taking for the ground of his
decision in addition to the fresh body of evi-
dence, the evidence elicited on the occasion
of the former suit, as exhibited in the record,
or re-eliciting the evidence clicited on that
former occasion ; or, after eliciting the fresh
evidence, referring the applicant to the judi-
catory in which the suit received its termi-
nation in the former instance.

In case of his determining to employ the
evidence elicited in the former suit, an ex-
emplar of it will, of course, unless mislaid or
lost, or wilfully destroyed, be already in the
possession or power of the applicant.

In contemplation of this contingency, if
the stock of such exemplars (eight in num-
ber which are as many as are capable of be-
ing in equal perfection taken at once) be not
exhausted by other more certainly needful
demands, there may be a use in furnishing
the party or parties on both sides, with addi-
tional cxemplars respectively.

It may be, that by a party in whose dis-
favour, (though as far as the mass of evidence
actually produced is considered on sufficient
grounds) the suit reccived its termination,
expectation of being able at some future time
to exhibit a piece of evidence, not at that
time in his possession, power, or even know-
ledge, may be entertained. In this case it
will rest with him to request of the judge for
this purpose a spare cxemplar, and with the
judge to grant or refuse it according to cir-
cumstances as above,

If the fresh evidence, as anwounced, do rot
sontam in it any evidence of a nature to
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operate 88 counter—endenee in rehﬁm’ toa
principal fact evidenced to, — & pmqw,
of the number of those, to the probativn.gf
which evidence was employed in the formen
suit ; but only evidence in support of a cova.

ter-fact, that is to say, a fact co

or helping to constitute, a decision oppwtn
to that come to in the former suit; —in such
case the judge will not entertain any obyec-
tion to the decision come to as to the matter”
of fact in the former case by the other jud~
catory: but in relation to the evidence ad-
duced as proof of the counter-fact, he will
pronounce such opinion as appears to him well
grounded, and therefore and thereupon, such
imperative decree as the case requires, in
afficmance or disaffirmance of the deeree pro-
nounced on the occasion of such anterior
suit.

On this occasion, as on every other in which
a fresh suit is endeavoured to be commenced
on the ground of evidence alleged to have
been discovered not till after the elicitation
of the evidence in the course of the former
suit, the judge will with particular attention
scrutinize into the truthof the allegation, lest
by needless rciteration of suits, danger of
misdecieion or delay, vexation and expenee,
should, by evil conscioueness, negligence or
temerity, be increased.

It may be, that after the decease orincapa-
citation of him who was pursuer or defendant
in the former suit, discovery of fresh mate-
rial evidence may have been made, or may be
alleged to have been made, by the post-obi-
tuary, or other representative of the party in
that former case. In this ease it may naturally
bappen, that the knowledge of what passed
on the occasion of the former suit is not so
perfect and adequate on the part of the re-
presentative, as it would have been on the
part of the principal : and in particular what
may happen is, that though the spare ex-
emplar bad been obtained by the principal,
neither of the one nor of the other is the
existenee known to the representative.

For the ascertaining the fact of the exis-
tence of such anterior suit, the judge will,
in case of doubt, address himselt by an appro-
priate instrument — an mformatmn-requutmg
address, to any such jndicatory or judicatories
as the occasion shall have suggested to him
as likely to possess the information needed.

§ 4. Demand-Paper.

In the demand paper will be inserted the
denomination of the offence, to which it ap-
pears that the act is referable.

As in numerous instances the offences run
into one another in such sort, that the same
individual act may without impropriety, bs
susceptible of several depominstions, — or it
may as yet be matter of uncertainty to which
of several the evidence may, on judicial ex-
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_aminatiod be found to apply— divers offences
. .xmay to this puroose be named in the dis-
Junctive,

When the demand paper is brought ready
filled up under the proper heads, time will so
,£1r be saved, snd trouhle saved to the judge:

-it will in this case huve been the work of the
pursuer, or his legul advisers,

In the case where an uninformed and unas.
sisted iudividual comes to tell his story to the
judge, it will belong to the judge, upon taking
his examination, to fill up the demund-paper.

As the supposed facts come out in the
eourse of the exawination, the denomination
of the offence may from time to time be
amended foties quoties : offence or offi
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5. Oocapation — or oceupations: profit.
seeking, if any, what; so, official.

1. Means of intercourse for the purpose
of the suit.

1. Hab.tation, to which a mandate or other
message from the judicatory may be directed
with assurance of its being received, — the
habitation being identified, as per Election
Code. On every change, the information un-
der this head will have to receive a corre-
sponding change,

111, Effcetive service demanded.

This is that which is perforined by concur-
rence in the division of the suhject-inatter,
of one inchoate and ineffective, into a number
of e te and effective rights; to wit,

struck out — offeuce or offences added.

By the same person, to the same person,
wrong in an indefinitely numerous variety of
shapes, each of them characterized by the
denomination of an offence, may have hap-
pened to have been committed. By one and
the same lot or mass of evidence, it may
happen to it to have been substantiated ; by
decision pronounced on all the deinands at
the sawe tiine, delay, vexation, and expense
will be minimized.

Thus, by the multitude of the instances of
wrong, no room is afforded for the giving im-
punity in any of them.

In this case, whatsoever has been the
.number of the wrongs comumtted, each pro-
.duetive of its separate mischief, so many
separate demand papers may there be.

1t may be, that in regard to several wrongs
committed on the sane day, by the wronger on

the wronged, in the instance of one or more
of themn, the wronger has had one or more
accomplices ; in another, others ; in another,
none. Out of this circumstance arises a
farther demand for separate demand papers.

Demanp-PaPER A.

Demand and suit simply requisitive — not
inculpative,

Heads, under which the matter of a pur-
suer's demand is to be stated for the purpose
of the jurige’s determination, whether to call
upon any person, in the charscter of a pro-
posed defendant, to comply with the demand,
.or contest it : —

1. Pursuer or pursuers, who.

Heads under which entries are to be made
in relation to each: —

1. Sex.

2. Condition in respect of marriage, viz.
.whether, 1. Never married; 1. Widow or
widower; 1. Married.

8. Age. Timeof birth, if not exactly known,
according to conjecture; if exactly known,
year, month, and day of the month.

4. Birth-place; whether within or without
the territory of the etate: if within, men-
tioning the district, subdistrict, and bis-sub-
district,

by the correspondent judicial service.

N, B. The right to an a3 yet unliquidated
portion of an aggregate mass of property, is
an inchoute and ineffective right as to every
partof it: the right to any such part, when,
by an act of the judge, eeparated from the
rest and conferred on a demandant, to be
by bim possessed in severalty, is a consum-
mate and effective right; the exercise of it
not requiring any ulterior act on the part of
the judge.

For the list of the cases in which, to ren-
der it as above effective, a right requires &
corresponding act or set of acts on the part
of the judge, see — the Right-conferring
Code, or say, the Nor-penal Cude.

IV. Collative portion of law relied on.

Under this head, mention will be made of
the code, chapter, section, and article, in
which inchoate rights of the sort in question
are nentioned, with the cases and modes in
which they may be rendered consuininate.

V. Collative fact alleged.

This will be an individual event, or state
of things, of the number of those which, in
virtue of the correspondent collative portion
of law, bave the effect of giving to the person
in whose favour they have place, the right to
demand the effective service of the sort in
No. III. mentioned. Example: —

P. E. being possessed of a portion of land
called Springfield, situated in the bis-sub-dis.
trict called Highbury, having four children,
of whom the pursuer D. E. is one, died, to
wit, on or about the lst of January 18 ;
whereby, under the law, as per No IV. the
pursuer is entitled to demund at the bands of
the judge, one equal fourth part of the said
portion of land, and at the hands of the other
three, their concurrence in the division so to
be made,

V1. Co-demandant or demandants, —.none.
Proposed defendants—A_E., B.E.,and C.E.,
co-interessees with D. E. as above.

VII. Evidence looked to in proof of the
collative fact alleged, as per No. V. personal :
the declarations expected from the mouths of
C. G, E. H.,and M. R., who were present at
the death.
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VI Ablative fact, none. Example:
.: L. To no pereon had the deceased trans-

farred the sxid land, or any part of it.

2. Nostatement had he made, ordering any
ather disposition to be wade of it.

1X. C evid none —no person
elther entitled or disposed, hy oral judicial
statement, or otherwise, to deliver evidence,
in contradiction to the legitimacy of the pur-
suer, or the death of the person hereby al-
leged to be dead.

X. Counter-demand, —none. No person
bas, or conceives he has, any demand upon
the pursuer, of such sort as to diequalify him
from making this demand.

XL Judicial service demanded. This ser-
vice consists in the issuing and giving exe-
cution and effect to such judiciul mandates
as shall be requisite and sufficient to put the
pursuer in possession of his said equal fourth
part of the eaid land.

This case is the one first brought to view,
as being, in appearance at least, the simplest.
But it is one by which hut a small part of the
field of law, substantive and adjective to-
gether, is covered. It is, however, the sort
of case by which the greatest variety of com-
plication is exhibited ; and in which the mass
of unavoidable delay, vexation, and expense
is apt to be maximized.

Dewanp-Parer B.

The demand inculpative, but not crimina-
tive.

Heads under which the matter of the pur-
suer’s demand is to be stated for the purpose
of the judge’s determination, whether to call
upon any person, in the character of a pro-
posed defendant, to comply with the demand,
oF to contest it: —

I. Pursuer or pursuers, who.

Heads under which entries are to be made
in relation to each: —

1. Sex.—2. Condition in respect of mar-
nage, viz. whether, L Never married; n.
Widow or widower ; 1m1. Married. — 8. Age.
Time of birth, if not exactly known, accor-
ding to conjecture : if exactly kmown, year,
month, and day of the month. —4. Birth-
place, whether within or without the terri-
tory of the state ; if within, mentioning the
district, subdistrict, and bis-subdistriet. —
5. Occupsation or oceupations: profit-seeking,
if any, what ; so, official.

11. Means of intercourse for the purpose of
the suit.

1. Habitation, to which a mandate, or otber
wmessage from the judicatory, may be directed,
with assurance of its being received, the ba-
bitation beingidentified, as per ElectionCode.

On every change, the. information under
this head will have to receive a corresponding

change.
111. Effective service demanded ; to wit —
Appropriate satisfaction for some wrong
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alleged to have been done tothe purswer by
the proposed defendant ; that is to say, for
some individuul sct, productive of damage
in some shape to the pursuer, and as such at
least culpable ; belonging to some ane of the
sorts of offences mentioned under the head of
private offences, or offences against indivi-
duals, in the wrong-restraining, or say, the
Penal Code ; mentioning the naine of the sort
of wrong, with the chapter or chapters, ser-
tion or sections, and article or articles, in
which tbe description of it is given, together
with that of the sort of satisfuction provided
in respeet of it.

1V. Collative portion of law relied on by
tbe pursuers.

Thie will consist of the article or articles
referred to, in the manner in No. I1I. parti-
cularized. 1t is called collative, in respeet
of its conferring on the pursuer the right to
the effective service demanded, as per No.
111, Collative with relation to the pursuer's
title to the service, as sbove, demanded by
him, — it will, with relation to the burthen
inposed on the defendant, by the obligation
of rendering that same service, be onerative.

V. Collative fact alleged.

This will be the committal of an individual
act, of the sort of some one of those men-
tioned in No. I11.

V1. Co-demandant or co-demandants, it
any, and proposed defendant or defendant:

Those persons, to wit, who, by the pur-
suer are looked to in these several capaci-
ties ; with their scveral descriptions, as per
No. L.: also the means of intercourse with
them respectively, as far as known or be-
lieved, as per No. Il

V1I. Sources of the evidence looked two
in proof of the collative fact alleged, as per
No. V.; to wit,

Such persons, together with such writings,
and such other things, if any, as the pursuer
looks to, in that character, for support to his
demand. The evidence itself will remain to
be elicited at the hearing, from those its se-
veral sources.

VI1L. Ablative facts negatived.

Of any adequate ablative fact, the effect
will be, in every case, to take away any right
conferred by a collative fact. The affirmance
of the non-existence of all such sblative facts
must therefore be exucted, as well as the af-
firmance of the existence of acollative fact,
a8 per No. V., and thence of a right to the
effective service demanded, as per No. 11

Ablative with relation to the pursuer’s
title to the service detnanded by him, — with
relation to the burthen imposed on the de-
fendant by the obligation of rendering thst
same service, it will be erencrvative.

1X. Counter-evidence, if any, from what
sources expected. Counter-evidence, or evi-
dence either in disproof of a fact which,
with reference to the pursuer’s demand, is a
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vollative fact, as per No. V., or in proof
of a fact which, with reference to it, is an
" sblative fact, as per No. VIIL

X. Counter-demand, whether any, and if
any, what, secording to the knowledge or
belief of the pursuer, declared : counter-de-
-mand, to wit, a demand on the part of the
proposed defendant, at the charge of the now
pursuer. Any such counter-demand, if just,
will, according to the value-of it, compared
with that of the corresponding effective ser-
vice, as per No. I[I., tuke away the pursuer’s
right to it.

But it will not afford, as an ablative fuct
would, a ground for the dismissal of the de-
vaand : only for doing away, or lessening the
amount of, any preliminary security which
might be needful for securing execution to
the collative law, as per No. 1V., aud thence
to the pursuer the benefit of the effective
service.

X1. Judicial service demanded.

This will consist in the performance of ail
such judicial ects as will be necessary to the
effective service, as per No. 111, to be ren-
dered.

DeMAND-Paprer C.

Demand eriminative, — Offence, case and
suit, penal, and publico-private.

1. Pursuer, with description and means of
intercourse, as before.

11. Effective service demanded : —

1. By the individual wronged, -—satisfuc-
tion, to wit —1. The restitution of an article
of property, furtively taken; 2. Money, in
compensation for the loss, and vexation and
expense occasioned by this pursuit.

1n. By the government advocate, — the
service that will be rendered to tbe public,
by the defendant’s being made to suffer the
appropriate punishment; to wit, by the ten-
dency of such punishment to restrain others
from the commission of the like offences.

I11. Collative law invoked,— the law by
which, for theft, a man is rendered as above,
satisfactionaily, and moreover punitionally
responsible.

1V. Collative fact alleged,— the aet of theft,
whereby the article was stolen hy the pro-
posed defendant.

V. Defendant,—A. L, inmate of the habi-
-tation No. 4, in Cross Street in the town of
Woolton, in thia subdistrict, labourer.

VI. Evidence, — personal. The statement
ready to be declared by me the pursuer, who
saw the act of theft committed by proposed
defendant, and who, having prehended him,
have brought him bither.

VIL Counter-evidence, — none. Neither
the proposed defendant nor any other person
can, to my knowledge or belief, allege with
truth, anytbing in contradiction to No. IV.

» VHL Abistive facts, none. No fact what-
-ever, can in the character of an ablative fact,
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apply to this case, unless where (with re-
ference to punishment,) evidence of one co-
delinquent may have been offered, with or
without reward, for the discovery of another
or others.

IX. Counter-demand None applies to this
case.

X. Judxcml service. This will have two
br , correspondent to those of the de-
mand: —

1. Service to the individual wronged, by
cauzing the stolen goods to be restored to him
by the thief, together with mnoney ohtained
by the loan or sale of any such property, im-
moveable or moveable, as he may happen to
bave, in compensation for the private wrong,
as above; to wit, by the several appropriate
Judicial mandates.

2, Service rendered to the public, by the
issuing of any such incarceration or other pu-
nitional mandate, by the execution of which
the imprisonment or other punishment inay
be inflicted.

Of the case where the demand is in its na-
ture invariable, examples are as follows: —

1. Subject-matter of the demand, — the
entire property of this or that individual
thing moveable — as a beast, or article of fur-
niture, &c.

2. Or of a thing immoveable — 28 a house
with the appurtenances, a piece of land, &c.

Of the case where the subject-matter of
demand is in its nature variable, examples are
— all cases in which money is demanded in
compensation for wrong sustained.

Demanp-Parer D.

The demand either criminative or ineulpa-
tive. Offence, suit and case, penal and purely
publie.

Heads under which the matter of a pur-
suer’s demand is to be stated, for the purpose
of the judge's determination whether to call
upon any person, in the character of a pro-
posed defendant, to comply with the demand
or to contest it: —

L. Effective service demanded. This is the
service which, in the event of his being proved
guilty, will be rendered to the public, by the
defendant’s being subjected to the punish-
ment incurred by the collative fact No. III.
in virtue of the coliative law No. II.

11. Collative portion of law relied on. This
will be the portion by which the character of
an offence is given to a sort of act, in which
the individual act charged upon the proposed
defendant, as constituting the correspondent
collative fact, is comprehended. It is termed
collative, in respect of its being regarded as
conferring on the pursuer, in bebalf of the
public, the right to the effective service de-
manded, as per No. L

IT1. Collative fact alleged.

This will be an individual act, charged
upop the proposed defendant, es compre-
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bended in one of the sorts of acts to which
the character of offences is given by the col-
Iasive law, No IIL

Collative with relation to the pursuer's
title to demand the effective service as above
demanded by him, it will, with relation to
the burthen imPosed upon the defendant by
the obligation of reudering that same service,
be onerative. .

1V. Proposed defendant or defendants,
with their several descriptions, as far as known
or believed, together with the means of inter-
course with them respectively, for the purpose
of the suit, under their several and respective
heads.

V. Sources of the evidence looked to, for
the proof of the collative fact alleged as per
No. 1L ; to wit, such persons, together with
sach writings, and such other things, if any,
as the pursuer looks to in tha: character for
support to his demand. The evidence itself
will remain to be elicited at the bearing from
those its several sources.

VI. Ablative facts negatived. Of any ade-
quate ablative fact, the effect will be, in every
case, to take away any right conferred by a
collative fact. The atfrmance of the non-
existence of all such ablative facts must there-
fore be exacted, as well as the affirmance of
the existence of a collative fact, as per No.
111, and thence of a right to the effective
service demanded as per No. 1.

Ablative with relation to the pursuer’s title
to the service demanded by him, these facts
will, with relation to the burthen imposed on
the defendant by the obligation of rendering
that same service, be exonerative.

In the case of a criminal offence, collative cir-
cumstances will be — the several inculpative,
criminative, and aggravative circumstances,
be'onging to the description of the act: abla-
tive, the several justificative, exemptive, and
alleviative circumstunces. For exact lists of all
these several sorts of circumstances, see the
Penal Code.
~ VII. Counter-evidence, if any, from what
sources expected.

Counter-evidence is evidence either in dis-
proof of a fact which, with reference to the
pursuer’s demand, is a collative fact, as per
No. I1L; or in proof of a fact which, with
reference to it, is an ablative fact, as per
No. V1.

V111 Judicial service demanded. This will
consist in the performance of all such judicial
aets a8 will be necessary to the causing the
collative portion of law, as per No. 1i., to re-
geive, at the charge of the defendant, its exe-
cution and effect; and thereby the effective
service, as per No. ., to be rendered.

'

Demanp-Parez E.

‘The demand either criminative or in.culp&
tive. Offence, suit and case, penal, and pub-
lico-private.  ~
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Hesdsunder which the mattarof s pursuer's.
demand is to be stated, for the purpose of the.
judge'’s determination whether to call upen
any person, in the character of a proposed
defendant, to comply with the demand ar to.
contest it : —

L. Private pursuer or pursuers, who.

Heads under which entries are to be made
in relation to each: —

1. Sex. — 2. Condition in respect of mar-
riage, viz. whether, L Never married ; 1. Wi-
dow or widower; m. Married. — 3. Age.
Time of birth, if not exactly known, accord-
ing to conjecture; if exactly known, year,
montb, and day of tbe month.—4. Birth-
place, whether within or without the terri.
tory of the state; if within, mentioning the
district, subdistrict, and bis-subdistrict. — 8,
Occupation or occupations: profit-seeking, if
any, what; so, official.

I1. Means of intercourse for the purpose of
the suit.

Habitation to which a mandate, or other
message from the judicatory, may be directed
with assurance of its being received ; the ha-
bitation being identified #s per Election Code.”
On every change, the information under this
bead will have to receive a corresponding
change.

111, Public pursuer, on bebalf of the public
— the government advocate.

IV, Effective services demanded at the
charge of the proposed defendant.

1. By the pursuer, as being the individual
wronged,—satisfaction ; to wit, for the damage
occasioned to him by the wrongous act, which,
with respect to the right to satisfaction, bas
become the collative fact, as per No. VI,
baving been constituted such by the collative
portion of law, No. V.

For the several shapes in which, for damage
received, from the several sorts of wrongous
acts or offences, satisfaction will be obtain-
able, see the Penal Code, under the head of
the several sorts of offences against indivi-
duals. .
2. By the government sdvocate, in bis
quality of public pursuer, — the subjection of
the defendant to the punishment incurred by
this same act. ,

By the suffering produced by the infliction
of the punishment, & service is regarded as
being rendered to the public, by means of the
tendency which the eventual fear of it has to
prevent the commission of the like wfongous
acts in future. )

V. Collative portion of law relied on.

This will be the portion of law by which
the character of an offence is given to a sort
of act, in which the individual act charged
upon the proposed defendant, as contributory
to the corresponding collative fact, as per
No. VL, is comprebended. It is termed cal.
lative, in respect of its conferring on the re-
‘spective purduers, as per Nos. I and 1IL, .

s
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the ll%‘lt to the respective services, as per
No. 1V.

V1. Collative fact alleged.

This will be an individual act, belonging
to one of the sorts of wrongous acts spoken
of under No. IV., and as being constituted
offences by the collative portion of law, as
per No. V.

Collative with relation to the fitle of the
pursuers to the service, respectively demand.
ed by them, — it will, with relation to the
burthen imposed on the defendant by the
obligation of rendering these same services,
be onerative,

VII. Proposed defendant or defendants,
with their several descriptions, as faras known
or believed, together with the several means
of intercourse with them respectively for the
purpose of the suit, under the several heads
1o No. 1. and 11. mentioned.

VIII. Evidence lovked to, in proof of the
collative fact, as per No. V].

Under this head will not be to be entcred
ou this paper anything hesides the sonsces of
the evidence known, or supposed to be ch-
tainable; to wit, such persons, togetber with
such writings, and such other things, if any,
as the pursuer looks to in that character for
support to bis demand.

The evidence itself will remain to be eli-
cited at tbe hearing from those its several
sources.

Notee To DEMAND-PAPER A,

Sources of Evidenee.] On the evidence
which will bave to be adduced, will depend
tbe belief of the judge in affirmance of the
existence of the collative fact or facts, of
which the applicant’s title, on the ground of
fact, to the services demanded by him, is
composed. In relation to this same evidence,
among the questions which, in that view, the
pursuer will have had to put to himeelf, and
whereby, in go far as he has failed 50 to put
them to himself, the judge will bave to put
them, are the following : —

1. Questions as to personal evidence. What
person or persons are looked to, as able and
willing, or capable of being lawfully made
willing, in quality of testifier, to prove the
existence of the collative fact or faets? In
perticular — 1. The applicant or applicants?
2. The proposed defendant or defendants ?
3. Any other person or persons ? or any mixed
assemblage, composed out of the three sorts
of testifiers, whereof the two first will in such
case be Ltigan!, the others extransous, testi-
flers or narrating witnesses?

2. Questions as to real evidence, — to wit,
a8 to any state of things, unmoveable or
moveable, to which it may happen to be ca-
pable of operating in the character of evidence,
or proof, or explanation of a collative fact.
The things, what and where; present poe-
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sessors or keepers, who? In particular, -the
applicant or applicants — defendant or de-
fendants — or third persons, as above? Note
that, in respect of any appearance bis body
exbibits, a person sy, as well as a thing,
constitute a source of real evidence: a person,
for example, on whose body the mark of &
wound or bruise is visible.

3. Questions as to written evidence. Writ-
ten evidence is a sort of compound evidence,
composed of personal and real. To the ques-
tions, Who the persons are of whose discourse
the writing is composed ? will accordingly be
to be added the question, Who the persons
are in whose possession or keeping the por-
tions of discourse in question are.

Of this note on the subject of evidence,
the matter will be seen to apply, not less to
the Demand Paper A, than to all the several
others.

[Ablative facts.] By some one article in the
list of the facts constituted collative fucts
with relation to the right or title of a pursuer
(strnding in the individual situation of the
pursuer in question) to receive the services
hereby demanded, must such bis right or title
have been conferred: by any one article in
the eorrespondent list of ablative facts, it may
bave been taken away. Therefore, of all such
ablative facts, the existence must of neces-
sity be negatived by him.

Case 1. Suit eimply requisitive.

Of the proprietor of a mass of property,
the death operates as a collative fact in favour
of each of his postobit successors: as a col-
lative fact, to wit, with relation to the right
to the service rendered by the judge, by
making & division of the mass among such
successor and his co-interessees, and there-
upon giving to him his share. Examples of an
ablative fact are— 1. A release by any one
such co-interessee in favour of the rest, or
any one of them; 2. On the supposition of
the deceased’s having a correspondent right,
exercise given by him to any ablative power,
divesting this or that one of them of his right
to any such share.

Nortes To DEMAND-PArER B.

{Inculpative, but not criminative.] In this
case will require to be included the case
which, in Rome-bred law in general, and in
Bonaparte's Civil Code in particular, is styled
that of a Quasi-delictum — Quasi-délit, Cod.
Civ. L. I11. Tit. IV. Cb. II. Art. 1382 to
1386, p. 217. This is the case where, with-
out any default of his own, a person is ren-
dered responsible for dsmage — having for its
efficient instrument some person for whom, or
sorne thing for which, itis in sueh case thought
fit to render him responsible : the person re-
garded.as being in some sort in his power,
angd the thing completely so.

In this case, though 1t may he thut by no
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oare on his part could the damage have been
prevented, yet after the damage had taken
place, ke might have made or tendered com-
pensstion for it; snd in this way it is, that
though not criminal, his conduct may, per-
aaps not unressonably, bsve been deemed
eulpable.

Under English law, the demand in a case
of this sort is whut is called an actioa on
the case. ’

[Effective Service.] Warning agamnst ex-
cess in the quantity or value of the effective
service demanded.

1. Whatsoever, in a case of this sort, be
the subject-matter of the demand, it will be
for the joint care of the pursuer and the judge
80 to adjust the description given of it, that
in ease of nom-compliance, non-attendance,
and non-reparation on the part of the defen-
dant, an executi dering date issued by
the judge, may, without other description
than what is so agreed upon, suffice to put
the pursuer in possession of it. If for want
of sufficient information respecting the facts
belonging to the case, the pursuer cannot
take upon him to fix the amount, let him
write in the appropriate space the words,
* not yet ascertainable : remains to be ascer-
tained from the evidence.”

2. If, although the demand be, in respect
of tbe collative fact, well grounded, the
amount of the subj d ded is,
1n respect of quantity or assigned value, ma-
nifestly excessive, the pursuer will be com-
peneationally und punitionally responsible, in
consideration of and according to the amount
of the excess: the demand being to this
amount ungrounded, and the exaction of the
service having the effect of oppression and
extortion,

8. By appropriate interrogatories, it will be
the care of the judge to bring the statement
respecting quantity and value to such s de-
gree of correctness as may warrant his giving
possession to the demandant, in tbe event of
non-compliance on the part of the defendant,
after an appropriate mandate received by him.

4. From the defendant’s counter-stagement,
should any ensue, it will appear what is the
objeet of his contestation : whether it is the
applicability of the alleged collative fact, or
only the quantit{ or value assigned to the
subj tter of the @ d

f Counter - Evidence, if any.] The pur-
suer, — does he know of any —can be think
of any evidence, the tendency of which may,
either in his own opinion, or, as he believes,
in that of a defendant, be to weaken the
opinion supported by the evidence adduced
by hisnself, as above ?

If sny such eounter-evidence exists, the
esglier the mention of it is exacted, the bet-
trr — the better for the parties on both sides.
By the requisition thus made of it, the eyes

matter
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of the purener are thus of necessity tomed -
to the state of the case as it must bave prov -
sented itself to the other side;: and by the
comprehensive view thus taken, the ulterior
vexation and expense of the suit maybe saved
to himself, as well as the whole of it to the
defendant, after being thus interrogated.

If, knowing of any such counter-evi
be omits to furnish indication of it, the omis.’
sion will be eircumstantial evidence of evil
comacinusness ; and, in addition to otber evi-
dence, will of itself eonstitute sufficient
ground for a dirmissal of his demand : and it
may moreover be punishable in the charac.
ter of a separate and substantive offence ; to
wit, falsehood, mendacious or temeracious, as
the case may be.

Teo counter-evidence, apply of courae the
same distinctions as those which as above
bave place in the case of evidence.

The facts to which the rounter-evidence
applies, may as well be these which, with
relation to the pursuer’s title, bear the rela.
tion of ablative facts, as those which bear
to it the relation of collative facts. 1f they
are collative facts, the tendency of it will
be, either to disprove in @ direct way the
existence of them, or to cause to be regard-
ed as unreasonable the inference deduced in
affirmance of thein from the evidence on that
side : if ablative facts, the tendency of it will
be to prove the existence of those same ab-
lative fucts.

[Counter-demand, if any.] Reasons for
inquiry under this bead, are the same as in
case of counter-evidence. Sub-heads for in.
quiry, the same as in the case of the demanrd,
as above.

[Judicial Service.] Under this head will
be comprised whatsoever chain of operntions
may be nec to be performed by the
judge, ere the effective service, or some suo-
cedaneum toit can have been r.ndered to the
pursuer, These operations, or elementary ju-
dicial services, as they may be called, will be
the result of the exercise given to the several
distinguishable functions brought to view in
the Constitutional Code, Chapter X1L Ju.
diciary, 8ection 9, Elementary iORE ;o
the last link in the chain being constituted
by the exercise given to the imperative fune.
tion, by means of the ymandate or mandates
by which execution and effect is given to that
portion of the law, which the pursuer’s de.
mand has in this ease for its ground. To
bring to view these operations, in all the va-
rieties of which they are susceptible, wil] be
the occupation of the remainder of this same
Procedure Code )

{ Ablative Facts.] In the case of a wrong,—
an ineulpative fact on the part of the pro.
posed defendant, (thence a collative fact, with
relation to the pursuer's right or title to s
tisfaction at his charge), is an act of the sof$




@ those which, by the law in question, are
whastituted offences, unless ncco ied by

aome one of the circnmstances included in.
- @ correspondent list of justificative or ex-.

emptive vircumstances. If any such ablative
fact has place, his title o the service in
question bas no place. If of any such ab-
Jative fact the existence be known to him,
he is in a state of evil corsciousness with re-
lation to his demand — consciousness of the
invalidity of it, and of the groundlessness of
the vexation he is seeking to impose on the
defendant; and this state of evil conscious-
ness 88 to the application he is making, in-
volves in it an act of insincerity, for which he
may as reasonably and beneficially be pu-
pished, as for mendacious evidence in rela-
tion to any external and physical fact. As to
this matter, seec what is said in relation to
counter-evidenee.

[Proposed Defendant,] to wit, the person
at whose charge the services, effective and
judicial, are demanded — who would be the
sufferer by their being rendered — and who
accordingly, by a corresponding interest, is
urged to oppose their being rendered. To the
pursuer, this person may be either known or
unknown: if unknown, the application can-
not as yet be anything but informative ; con-
Centious it cannot be termed, unless and until,
by means of appropriate arrangements taken
by the judge for the discovery of the person,
a contestation with bim is commenced. The
case in which he is thus as yet unknown, will
most commonly be a penal one; that being
the sort of case in which, with a degree of
force correspondent to the magnitude of the
suffering produced by the obligation of ren-
dering satisfaction — or by the punishment
liable to be undergone, or by both as the case
may be — his interest will be urging him to
keep himself from being known. By acci-
dent, however, this latentcy may have place
in a case where the suit is simply requisitive,
as to which, see Demand Paper A ; as also,
in any case, wbether inculpative or not, in
which, by the contemplation of the incon-
venience attached to the fulfilment of the
obligation endesvoured to be imposed upon
pim, he is prompted to evade it.

Notk 10 DEMAND-Pargs D.

- [Evidence.] In a penal case, whether the
nce and the species of suit are, as here,
purely public, or whether they are publico-
private asin the case of the Demand Paper E,
the evidence will commonly bave three dis-
tinguishable subject-matters; to wit— 1. The
matter of fact, or state of things, regarded es
productive, or tending to be productive of
mischief, and supposed to have been the re-
sult of the act of some human agent; 2. The
nature of that eame act; 3. The personality
of that same agent.
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Of these three distinguisheble subject-
matters of knowledge and evidence, the first
may be known, while the second :and third
are as yet unknown : of damage produced by
conflagration, the existence may, for exam-
ple, be known, when, as yet, it is not known
whether human agency bore any part in the
production of it. So agein, the damage being
known, what may also be known is, that ha-
man agency, the act of some person, had part
in the production of it, while as yet it is not
known who that person is.

In Rome-bred law, the state of things re-
garded as fraught with mischief, with the cir-
cumnstance of its having had heman agency
for its cause, constitute together what is called
the corpus delicti— in French, corps du délit,
the body of the offince; and are frequently
spoken of as composing a subject of evidence
and investigation, distinet from the canside-
ration of the personality of the supposed eri-
minal, or culpable agent.

This distinction may also have place, in
several modifications of the case, in which, as
in Demand Paper B, the suit, whether incul-
pative or not, is not criminative.

dabl

§ 5. Pursuer's d

As in this stage, soin any subsequent one,
the ground of the demand, as stated by the
pursuer to the defendant, may at any time be
changed, and so foties quoties. At this stuge
it is producible in the case where, at the time
of his application, the pursuer adduces aud
has obtained the examination of an extraneous
witness.

If the case be such, that the pursuer in his
situation might have foreseen the superiority
of aptitude on the part of the second, or say
amended ground, in comparison of the ori-
ginal ground, he will be compensationally
respovsible to the defendant for any disad-
vantage by the change produced to him in re-
spect of any of the ends of justice : if not, the
burthen must rest upon the defendant uncom-
pensated.

Of amendments of this sort, the need has
its principal source in tbe variations which,
with or without evil consciousness, or even
temerity, may have place, and are continually
baving place, between any account that may
have been given by a witness to a pursuer
extrajudically, and the account given by the
same witness judicially, while under exami.
nation.

Various are the causes by which such va-
riance i capable of having been produced,
such as — :

1. Difference in respect of the seuse of re<
sponsibility between the one occasion and the
other. On the extrajudicial occasion, respon~
sibility in respect of verity, none; and pn the
other occasion, the responsibility maximized,

d, how




Dhix conse T the dhost'piwerhilly bpetative,
and sccordingly the most cbwmous, }
.. 2. Difference between the state of the me-
mory on the onte occasion, as compared with
the other. Here comes in the operation of
two antagonizing causes. On the first occa-
sion, the recollection being in its freshest state,
is naturally more clear, correct, and vivid.
‘But on the second occasion, the demand for
the operation of recollection having inter-
vened, the attention bestowed will naturally
have been more intense, and by this means any
deficiency, which for want of attention may
have bad place in the statement made on the
first occasion, may bave received supply.

Here, by the bye, may be seen how vast the
importance of the aveidance of delay may be,
and commonly will be, in reference to the
direct, as well as to the collateral ends of
justice. By every day of unnecessary delay,
addition is made to the probability of ill-sue-
cess to him who is on the right side; to the
probability of good success, to him who is on
the wrong side.

The points in relation to which the need
of such amendment may have place, are the
following : —

1. Ground of the demand, in point of law,
as per Table of rights and Table of wrongs,
and the chapter and section of the code to
which the case belongs.

- 2. Place at which the fact in question hap-
pened. :

3. Time at which the fact in question hap-
pened — at which the state of things in ques-
tion had place — at which the act in question,
positive or negative, was performed.

§ 6. Commencement of suits — English
practice.

The establishment of eventual forthcom-
ingness and responsibility, on the part of
applicants, will be scen to be a business of
no small intricacy and difficulty, when pro-
vided for, as it must be, on an all-compre-
hensive scale. It is a business for which,
under the cnrrent systems, there is no de-
mand, and which, to those whose whole ex-
perience and attention have been confined to
those syetems, will be apt to appear su-
perflucus, and no less trifling than trouble-
some. The defects of those systems under this
head kave two causes, varying according to
the nature of the case : —

If the suit be a non-penal one, no person is
received to state bis case in his own person,
unless it be with a professional assistant at
his elbow: in England, in particular, matters
are so ordered, that while, by the instrumen-
tality of a professional assistant, any person
may institute a suit of this kind against any
person for anything, or for nothing at all, —mno
person, even if by miracle be could, without
that instrumentality, contrive to institute
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any ench guit, eould even. by any.such i
dle institute 4t in the presence of the judge.. -
In England, in particular, the judge kespe -
open a shop, at which, on payment of a fixed.
sum, without so much as supposing himself to
be in the right, any mau mey the
assistance of the judge, towards rnining suy -

other man; the judge by purposéd ignoranee,; .

to which he gives birtb, and from whick he
profits. As the party cannot thus buy iig
chance for justice, otherwise than by the
hand of a professional assistant, the lawyer
will not lend bis assistance, unless, in his
view of the matter, he bas sufficient security
for the costs, bis own pay included; and thus
all such trouble as that of inquiring into the
circumstances of customers is saved to the
judge.

To lawyers of all sorts and sizes, thus is
convenience maximized. To non-lawyersthe
consequence is, that he who has not where-
withal to pay for a ticket in the justice lot-
tery, in the character of plaintiff, goes to a
certainty without justice; snd in this situs-
tion are at least nine-tenths of the whole po-
pulation ; while, in the character of defendant,
he who cannot pay the costs of defence, ix,
in every instance, between plaintiff and law-,
yers, consigned to complete and certain ruin,
without possibility of eseape. The judge,
baving taken care to know nothing about the
matter, being thus as completely guiltlees of
the misery he has produced, as a murderer
would be of murder, by shutting his eyes
while the bullet was doing its office.

In a penal case, the matter stands on a dif-
ferent footing. Judges themselves could not
save themselves from having their houses
broken open, if the applicants were not re-
ceived, as indiscriminately as here proposed,
to give information respecting the most bighly
punishable class of criminal offences. But
bere, too, the judge of the highest rank make,
his escape from responsibility and trouble in
every shape: the troublesome part of the
business is committed to st underling, who
may be occupied about it for days, while 'a
small part of the day is all that is occupied by
the great judge, matters baving been brought
into preparation for that purpose.

Meantime, not small is the degree of con-
venience provided for the underlings. 1f the
individual accused by the information given,
is one whom nobody knows,—the information
being upon oath, the oath is sufficient warrant
for immediate incarceration, without any such
trouble as that of an inquiry into the trust-
worthiness of the informant.

But now, suppose the'individual accused to
be one whom everybody knows. In this case,
there is no degree of solicitude but what will
naturally be employed in the inquiry into the

. trustworthiness of the informemt. -

eseaping from all responsibility for the misery -
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§ 7. Jadication without audition, Anglicé ..
sts absurdity.

If, without knowing or hearing a word
sbout the disorder of the patient, the physi-
cisn were to pour down his throat a dose of
ghya’c. or the surgeon lay hold of himand bleed

im, they would do exactly what, in cases
called civil ones, the legislature and the judge
do, in the first instance, by the defendant at
the commencement of a suit under English
law. What they have never cared about, is
how much the party will suffer from what is
done: what they have always cared about,
aund what is all which at any time they have
cared about, is the money and the power:
the money they thus receive, and the power
they thus exercise.

Under the English system, in those judi-
catories which are called common-law courts,
in contradistinetion to equity courts, — if the
defendant fails as to the contesting the de-
mand in proper form, the plaintiff obtains in
his favour wbat is called 8 judgment; but a
judgment on which, without a further pro-
ceeding, under which the evidence belonging
to the case is elicited, nothing can be done.
This proceeding is performed in virtue of what
is called a writ of inquiry: the judge being,
not the judge of the judicatory in which the
suit was begun, but a subordinate functionary
called the sheriff, by whom, had the inquiry
been made in the presence and under the di-
rection of the judge, simple execution would
have been given to the judgment then pro-
noanced.

This lot of factitious delay, vexation, and
expense, has for its cause what may be called
the i‘udicial- ignorance - maximizing principle,
or thouyht-saving principle, — that principle
which has for its ohject the giving to the
judge bis profit out of the suit, with the least
expense possible on his part, in the articles
of time, labour, and thought. Of the number
of the suits of which in a twelvemonth the
judge by his signature pretends to bave taken
cognizance, only in the case of some small
proportion has be, from first to last, known
wnything at all about the matter; and thus,
in the great majority of eases, the money ex-
acted by the judges (for five is the number
of those employed in doing notbing or worse
than nothing) 18 80 much obtained on false
pretences : an offence punished in the case of
mean evil doers, and punished by those same
judges, with what is called transportation for
seven years, — that is to say, banishment and
confinement to hard labour for that time,

Go to & common-law judicatory, you thus
get decision without thought and without
effrct. Go to an equity judicatory, you get
thought, or at least prate, without decision:
prate in plenty, with years of delay between
prate and prate. Thus has it been row for
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mare than twenty years past, ever since the
country bas been afflicted by Lord Eldon,

CHAPTER XIIL
DRFENCE, HOW ELICITED.

§ 1. Modes or shapes.

CouMpLICATION will be here presenting itself
in appalling abundance. The best rewedy,
imperfect as it cannot but be, — carelessness
would join with unscrupulous hostility in de-
nouncing as the cause of the disease.

Parties, each at the sume tiwe, pursuer
and defendant, one or more in every judicial
territory : to each party a swarm of witnesses.
Such is not only the conceivable but possible
nature of the disease: happily, it is not a fre-
quently exemphfied one.

As to the here proposed system, so far
from creating additional evil in the shape of
inisdecision, delay, expense, or vexation, it
provides new and manifestly efficacious secu-
rities against evil in all these several shapes.
These are — to wit . The universally-extend-
ing responsibility in case of falsebood ; 2. ‘The
universal exposure to subsidiary oral, after
epistolary examination.

To English practice, neither do these, any
more than any other class of cases, ever pre~
seut the smallest difliculty. Be the gordian
knots ever so complicated and ever so nume-
rous, in the band of chicane is a sword, by
which difficulty in every shape is cut through
without difficulty. Whatsoever etatements,
demandative or defensive — whatsoever evi-
dence the nature of each case calls for —all
are elicited in one or other of the two most
deceptious, most untrustworthy modes that
buwman ingenuity could have divined: — affi-
davit evidence and secretly-elicited reapon-
sion to & system of interrogatories framed in
the dark; and epistolary responsion, incapable
of being followed and purified by oral inter-
rogation ; — modes having for their object the
sinister emolument of their contrivers, and
for their instrument a galaxy of perjuries.
When the division of the sweets commences,
in the place of creditors, come in the two
classes of self-created harpies, the judge in all
his forms, and bis instrument and dependant
the professional lawyer in all his forms. The
filth of the barpy finds, in the mixture of
mendacity and absurdity poured forth from
their lips and from their pens, its not unworthy
representative : the money they iy off with —
the defiled paper and parchment they leave in
lieu of it.

As to parties, witnesses, and their suffer-
ings, the same sort and degree of regard do
they find in the breast of the authors, as do
those of the negro in that of the planter —
those of the Hindoo in that of bis English
proprietor — those of the Irish Catbolic in



| XUL)

that of the Orangeman — those of the non-
religionist and rival religionist in the imagi-
nation of the religionist, Sufferings, which
a man neither feels nor sees, cannot be too
great : as to those which are seen by him, by
some they are seen with pain, by others with
indifference, by others again with delight.

Where, having nothing to gain by deviation
from any of the ends of justice — nothing to
gain by misdecision, delay, vexation, and ex-
pense, and at the same time everything to
suffer from it at the bands of the legal and
public-opinion tribunuls, with the light of
publicity shining in full splendour upon his
every word and action, — it were strange in-
deed if more were not done by the judge to-
wards lessening the evils opposite to the ends
of justice, than if motives for the endeavour
to lessen them were altogether wanting; —
still stranger if more were not done by hinr
than can reasonably be expected to be done
by judges whose interest it being (for such
their predecessors have made it) to maximize
the mass of those same evils, it bas of course
been a constant object of their endeavour,—
the end in view of all their operations.

Thus circumstanced, under the English
systew, have been the whole hierarchy of the
Judges of the higher order: subject only to
here and there a slight and narrow amend-
mnent at the bands of the acknowledged le-
gislature (of which they were all along them-
selves the oracles,) the system of procedure
has always been under their direction, in the
double capucity of effective legislators and
Jjudges : judges applying the law — that very
law which, on pretence of declaring it, for
this is the cant word, their predecessors and
they themselves have all along used, — de-
claring that to bave existence, which even in
and by this very declaration, is declared not
to have been made by anyhody. Not by the
legislature : true; and thus much must he
allowed, though it is they who say it. But,
according to them, neither is it by themselves
that it is or has been made ; though, if not
by themselves, by whom clse can it have been
made ? .

In the whole system may be distinguished,
for this purpose, three chief modes of proce-
dure: the common-law civil, the common-
law penal or criminal, and the equity mode.
In no one of them (except for the purpose of
luerative contribution) is any real regard
actually paid to the direct ends of justice:
in no one of them, in the regulations esta-
blished, is any regard so much as professed,
or pretended to be paid, to the collateral ends
of justice.

Bribe-taking, which is out of the question
— bribe-taking is pever practised, it not
being safely practicable: not being imputed
to them, bow is it, it may be asked, that they
are gainers by misdecision? The answer is,
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— in one vast classof cases, one gain they can
make, and at all times hsve made — by -
vouring » party which it was their interest to
favour — and that is, in causes in which go-
vernment takes an interest in the side on
which government is — that government of
which they themselves are such actively effi-
cient and bighly interested members.

But as to the practice of misdecision, sn-
other interest they have, which, though not
20 manifest, is8 mucb more extensive in ifs
application and operation than that just men-
tioned. This is, the effect of misdecision
in the production of uncertainty. It is on
the uncertainty that they depend, in a great
measure, for the whole assemblage of their
insincere, their mald fide customers, so far as
regards the question of law. Were the state
of the law known to all, no one, unless on
the ground of knowingly false evidence,
would venture to institute an illegal claim,
or defend himself against a legal one. But
having so arranged matters, that he who is
rich enough to pay the price is sure of suo-
cess against all those whose pecuniary means
are to a certain degree inferior to his own,
the greater the number of chances of success
which, by the adjective law of their own
creation, they have given to those againat
whom the substantive branch of the law has
expressed itself, or has been thought to ex-
press itself, the greater the encoursgement
for them to engage in a groundless and un-
just pursuit, or in a groundless and unjust
defence, as the case may be.

This policy of theirs bas, a8 it were, be-
trayed itself by an expression which could
not be prevented from growing into use:
this is that in which the ground of decision
has been distinguished into two modes; de-
cision according to the merits, and decision
not according to the merits. Now as to
these two, the expression in cases decided
otherwise than upon the merits, may serve
for indication of all the cases in which, either
for an individual benefit in the shape of cor-
raption, to the individual judge then deciding,
or for the asggregate benefit of the profes-
gion, — misdecision has been exemplified
injustice knowingly and wilfully committ.d.
Decision otherwise than on the grounds of
the merits is, in other words, decision on
technical grounds. The decision on tech-
nical grounds will, so long as it remains, re-
main a permanent and inexhaustible spring of
safely commissable, and committed injustice :
for the technical rule being palpably repug-
nant to justice, the judge at all times has
for choice, the choice between adhering to the
unjust rule, and so fuvouring the one side,
or departing from the rule, and so favouring
the other.

In the common-law mode, to wit, in the
case of jury trial, all the witnesses on both
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sides are brought together at once, at the
same hours on the same day, and thus the
maximum of dispatch, it may be alleged, is
secured. But supposing this to be the case
in general, no advantage would be given by
1t over, and in comparison with, the bere
proposed mode. Why? Because, in every
instance in which the end is reslly the end
conducive to justice, it may, and naturally
will, be employed in the-here proposed mode;
whereas, whenever that at present established
mode is not conducive to, but opposite to,
the ends of justice, be the opposition ever so
strong, it cannot but be employed.

In the established mode, the interval of
time between the commencement of the suit
and the delivery of the evidence, must be
that which is necessary to let in that piece of
evidence, the elicitation of which will require
the largest portion of time: and during the
whole of this largest portion, all those pieces
of evidence which might have heen elicited
in smaller portions of time, must remain un-
elicited. One consequence is, that the greater
the portion of time, and the greater the num-
ber of witnesses whose testimony is requisite,
the greater is the probability of the deperition
of evidence: of a result, by which injustice
may be inevitably and irremediably substi-
tuted to justice.

Effects and fruits, the causes of this regu-
Jation, many, for Judge and Co.: money ob-
tained on some occasions, some of it on grounds
which may be true or false as it happens; on
others, by pretences which are constantly and
certainly false. On some occasions, on appli-
cation made, order for enlargement follows
of course. In these cases, what is done for
relief of the party, is done by Judge and Co.
for money obtained by them on false pretences.
The act pretended is an application made to
the judge: of no such application, individually
taken, does the judge ever hear: parties to
the fraud, the attorney who instructs the bar-
rister to make & motion — 4. e. an application
to the judge—and the barrister who pretends
to hgve made it. By this fraud, 10s. 6d is
gained by the barrister, somewhat less by the
attorney ; the barrister writing his name for
the money. the attorney baving previously
written a few words more. By this fraud,
. which the suitor is made to pay for, be is

saved from the burthen, whether of compen-
sation or punishment, which otherise would
be imposed upon him by the judge; the judge,
by the fear of that burthen which otherwise
would to a certainty be imposed, extorting
from the snitor the money thus thrown by
him into the bands of these his partners.

In the judicatories which act under the
name of equity, this union of fraud and ex-
tortion.is at the same stage of the suit re-
peated onee or twice, ai a matter of eourse.
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- In one particular, all these modes agree: for
every operation, by whomsoever performed,’
an allowance of time is fixed by general re-
gulation. By this generality, a negative is
thus put upon the very ides of having any
regard to the convenience of any one indi-
vidual on either side In each individual
suit, the chances are as an unlimited number
to one, in favour of injustice, to the damage
of one side or both : if it is too short, the
party who isin the right has not time enough
to do that which is necessary to the mani-
festation of his right; and bere comes the
injustice which is opposite to the direct ends
of justice: if too long, i. e. longer than is
necessary for the manifestation of his right,
here, by the amount of the excess, comes
delay — delay to the prejudice of the colla-
teral ends of justice: and from delay comes
vexation, with more or less probability of ex-
pense.

When on any special ground, true or false,
more delay is desired, money in much greater
sbundance is extorted. An application to
the judge is really made : evidence to support
the allegation — a mass of written evideoce,
is tendered to his cogoizance: the evidence
is penned, not by the individual—him whose
statement it containe — but by an attorney
bywhom it is licked into a form deemed suit-
able to tbe occasion und tbe purpose: sloug
with this evidence, goes an account of it—a
sort of comment on it, drawn up likewise by
the attorney. This comment is calied a brief,
and is delivered to theadvocate. The applica-
tion thus made may be opposed by a counter-
application from the other side, drawn up in
the same manner ; and thus, out of the belly
of the principal suit, is bred an incidental
one.

Even within the bounds of the kingdom of
England, not to speak of united kingdoms
and distant dependencies, the distance of the
abode of the suitor from the judgment-
seat, varying from a few feet to little less
than three hundred miles, — from this cir.
cumstance may be formed a judgment what
sort of regard in the establishment of these
time-fixation rules, was paid to the conve.
nience of the people in quality of suitors,
and of what sort was the motive which in
the establishment of them constituted the
final, and thence the efficient eause.

The demands for postponement being
throughout the process multiplied partly by
nature, partly by ingenious industry, and
under the name of vacation, vast intervals of
relative inaction having been most impu-
dently established — suits in unlimited abun-
dance are thence to be crowded by regulation,
into spaces ot time incapable of bolding them:
suits are thus put off, from year to year,
every interval being a gulf in which the fos-
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tunes of the least opulent of the contending
parties 1s s'wallowed up : iniguity being tri-
umphant in he passon of the most opulent.

For the sowing of these regulations, the
wed of which all the money was the fruit —
the originally-looked-for and continualiy-ga-
theredlgzit — it was necessary to prepare the
ground. The grand operation by which this
grepmtion was effected, was the regulation

y which the parties on both sides are in
every possible case kept as far as possible ex-
cluded from the presence of the judge.

Suppose the applicant in-his presence,—to
the extent of his knowledge and belief, any
matter which presents a demand for consi-
deration for the purpose of the suit, may be
extracted from bim at that one bearing; and
thus a plan of operations for the conclusion
of the suit, with the greatest probability of
rectitude of decision, and with the least delay,
expense, and vexation, may to the best ad-
vantage be formed at this early stage, which
by this means will in many instances be made
the last stage, and in many more the last but
one.

Here would bave been the maximum of
appropriate knowledge—of the knowledge of
those things, the knowledge of which is ne-
eessary to justice. Shutting the door against
this salutary knowledge, the contrivers of the
system, by this one operation, flagitious and
daring as it was, endowed themselves with
that ignorance — that happy, because thence-
forward necessity-begotten, and thence irre-
proachable ignorance — which presented an
excuse and served them ss a veil for all the
depredation and oppression which was the
fruit of it. For the exigencies of individuals
no provision was thenceforward made. Why
not made? Because the knowledge of them
was not possible. And why not possible?
Because, by these judges themselves, care so
effectual had been taken so to order matters
a8 to prevent it (and that so long as the system
founded on in it lasted) from being possible.

§ 2. Defence, how procurable.

Generally, the place of defendant’s accer-
sition and examination will be the originating
judicatory.

This, exceptions excepted, will be at ap-
plicant pursuer’s choice. But restrictions are
necessary to prevent overloading.

Reason 1. Certainty of it being the most
convenient to

1. Applicant.

2. Not certain its being less 0 to any one
else,

. But only in one can the suit be terminated.
Thence, npedal prep inconveni
excepted, the best is the originative.

Sole reason for transfer, incidental or defi-
nitive, to a post originative judicatory, — di-
minution of delay, expense, and vexation,
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sttendant ou the aceersitee’s journey.snd de-
murrage.

From this the danger of misdecision would
not be diminisbed but increased. .

Causes of increase of delay, expense, and -
vexation in this case: —

1. No day for defendant’s next attendance
could be appointed by the judge originative :
for the first could not know when the second
would bave relative leisure.

2. No day, till in consequence of & corre-
spondence between him and the judge post-
originative,

3. No determinate information could be
given to the pursuer, as to the time of de-
fendant’s statement and testimony in this
case,

Nevertheless power to judge originative to
make transference, incidental or definitive, to

‘a judge post-originative, for special reason,

referring to delay, vexation, and expense.

‘When the party addressed is not adducted
or accersed to the original judicatory, if oral
statement or evidence is required (domiciliary
or topographical excepted,) it must be at an-
other, say a post-originative judicitory : pro
tanto, bere then will be transference.

Hence unavoidable addition to delay, vexs-
tion, and expense — especially in case of re-
tromission.

Cause and measure of the increase : distance
between the judicatories.

Cause of multiplication: multiplicity of
persons accersible, whether defendants, co-
pursuers, or witnesses.

Judge of the originative judicatary cannot
make known the earliest time of relative lei-
sure in another, as in his own judicatory, and
not at all without previous correspondence.

For obtaining statement end evidence,
where the parties are many : the most eligible
mode, epistolary backed by subsidiary oral.

The subsidiary may be either — 1. On the
original inquiry; or, 2. Reserved for the re-
capitulary ditto.

The defendant not being at the time in
question present in the judicatory, the epis-
tolary is the only mode which, in the first in-
stance, the nature of the case admits of; to
wit, by missives sent to the defendant from the
judge. Remains for consideration, in which
mode the defendant shall, in the first instance,
on reeeipt of such missive, address the judge.
If in the oral mode, it will be by attendance
at the judicatory.

‘Where the originating judicatory is the ju-
dicatory of all parties on both sides, the mode
of subsequent judicial intercourse will be the
oral mode.

The epistolary mode is the most conducive
to the collateral ends of justice in the follow-
ing cases: — .

L. Expatriation ; 2. Subsequent judicatory
too distant for accersition to the originative,
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When a day is fixed for the defendant’s ut-
tendance at the judicatory, — required by the
mandate in the meantime, if the time admit,
will be —

1. A defendant’s response paper, promising
attendance on the day prescribed, or msking
excuse as to the day, and offering attendance
on another day therein mentioned.

2. A defence paper, in s form correspondent
to that of the demnand paper.

Evidence self-serving, or self-disserving, or
hoth together, to be delivered in the episto-
lary mode, will at the same time be called
for, or not, as to the judge may seem most
eonducive to the ends of justice.

Of the matter thereupon received from the
defendant, cornmunication will be made by
the judge, if time atmit, to the pursuer or
purauers, that on the mutual hearing, he or
they may be better prepared.

Examples of the matter of the appropriate
response at the maximum of simplicity, ere—

1. Defendant’s acknowledgment or denial
of a document purjorting to be his, whether
m Ais Handwriting or not.

2. Ditto of a statement supposed to be
orally uttered by him.

3. Ditto of the receipt of a missive.

4. Ditto of a dcath with circumstances, as
per demand paper.

5. Ditto of a birth with circumstances, as
per ditto.

§ 8. Defendant’s attendance — its uses.

Of a defendant’s ,personal attendance at
the judgment-seat, among the purposes or
uses are the following : —

L Uses to the Pursuer’s sjde :

1. Furnishing appropriate confessorial evi-
dence.

2. Furnishing indicative evidenee of ditto.

3. Purnishing information of means of ef-
fective responsibility at his charge, satisfac-
tional or punitionul, or both, as the nature of
the case requires and affords.

4. Furnishing means of co-erduring acces-
aibility on bis part for the purpose of the suit.

I1. Uses to his the Defendant’s side :

1. Furnishing bis own appropriate self-
serving evidence, if he has any.

2. Furnisbing indicative evidence as to
expected extraneous appropriate evidence,
expected to be in his fuvour, and obtaining
mandutes for the elicitation of it; to wit,
either contesting the pursuer's collative fucts,
or establishing facts which, with reference to
bis title, are ablative.

3. Furnishing the opportunity of applying
counter-interrogation to the pursuer, in re-
spect of his self-scrving evidence.

4. Furnishing an opportunity of eliciting
the pursuet's response to his (the defendant’s)
counter-demsnds, if any such he has : and his
own self-serving evidence in support of them.
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5, Purnishing to the defendant an oppor.
tunity of eliciting the evidence of the exira.
neous witnesces attending on his side, if any
such there be.

6. So of cuunter-interroguting the pursuer’s
extraneous witnesses, if any such there be.

111. Uses to both sides:

1. Furnishing to hoth the faculty of settling,
for ulterior proceeding, the course most con-
venient to both.

2. Faculty of receiving and profiting by
any such advice as, for their mutual henefit
and that of the public, the judge may see
occasion to give.

3. In particular, receiving from him any
such information and advice as may guard
them against the propensity and endeavours
of professional assistance to acd to the un-
avoidable expense, vexation, and delay, fac-
titious ditto, for the sake of the profit upon
the expense.

4 Obtaining relevant testimony, withont
being dependent for it on the good will of
the percipicnt witnesses, or other persons
capable of yielding it.

Nore here, how favourable this means of
mutual explanation is to the interests and
desires of the sincere — how adverse to those
of the insincere suitor, on both sides ; thence
how adverse to the sinister interest of pro-
fessional advicers and assistants, by propor-
tionally depriving them of the custown of the
persous wbo would otherwise be lnsmcere
litigants.

Hence the cause why, in all systems of pro-
cedure, more or less, endeavours 80 apxious
and successful have heen employed in keep-
ing the parties from coming into tbe presence
of each other, together with that of the
judge.

§ 4. Consideranda.

To be considered at this stage as to commu-
nication for the judical purpose, are— Ends
to be aimed at, and the nature of the suit,

1. Persons to be communicated with.

2. Purposes fcr which they may be respec
tively to be communicated with.

3. Communicaters or addressers, — persons
by whbom, for those purposes respecuvely,
communication may require to be mude.

4. Addressees,—persons to whom the seve-
ral communications may respectively require
to be made.

5. Operations which on the occasion of the
several communications may require to be
performed for those several purposes.

6. Instruments, or say written forms, which
for the performance of those several opers-
tions, may respecuvely reqmre to be issued.

7. Corr tions in regerd
to things moveuble and immoveable.

Persons who, for judicisl purposes, at this
stage may need to be communicated with :—




Cn. X1IL)

1. Pursuer’s co-interessee or co-interessees,
on hie side as proposed co-pursuers.

2. Proposed witness or witnesses on pur-
guer’s side.

3. Proposed defendant or defendants.

Purposes as to proposed co-pursuers :—

1. Delivery of their demand paper.

2. Settling with each other the proposed
purport and tenor of those their demands.

8. Settling with one another and the judge
what next course shall be taken as to com-
munication with proposed pursuer’s witnesses
and defendants.

4. Scttling who to apply to as proposed
witnesses.

5. Settling the most convenient mode of
communicating with them for that purpose.

6. Settling whether, as to the defendant,
sny and what means of preliminary security
are necessary.

Note, that of any such co-interessee and
proposed co-pursuer, the existence is matter
of acrident, and in most instances will not
have place.

Proposed witness, viz. such only whose
capacity of testifying is supposed known to
original pursuer or co-pussuers.

Purposes : —

1. Sending to him a witness’s attendance
mandate ; or elee,

2. A witness-examination mandate.

3. Receiving from him in either case s wit-
ness’s compliance announcing response. -

4. Or a witness's cxcuse paper ; or,

5. A witness’s testificative response; or
in case of attendance,

6. Receiving him, and examining him on
his attendance.

7. In case of necessity, causing bim to be
prebended and adduced for the purpose of
examination ; to wit, by a witness’s adduc-
tion mandate, delivered or sent to an appro-
priate functionary .— a prehender.

By proposed witness, understand also
holder of written or other real evidence, re-
quired to be adduced or transmitted.

Proposed defendant — esy one.

Purposes: —

1. Sending to him a proposed

1 or dofe d at

defendant’s
' an +, -

d re

quiring mandate.

2. Receiving from him a compliance-sn-
nouncing response ; or,

8. A defence paper, with sn attendance-
anoouncing response ; oOr,

4. A defendant’s excuse paper.

5. Receiving and examining him on his
attendance.

6. In case of his being examined in the
epistolary mode — in addition to his defence
paper, his defendant’s testification paper.

7. In case of neeessity, causing him to be
prehended and adducted for the purpose of
examination by s defendant’s adduction man.
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d!a:,e, delivered or sent to a prehender, as
sbove. -

Whether it be the effect to be produced
and the operation to be performed, ultimate
execution to be given to the laws, and ser-
vice demanded thereby rendered — prelimi-
nary security to be afforded—counter-security
to be afforded — testimony to be elicited;
—and for all these several purposes, inter-
course with justiciables and judicial fune.
tionaries commenced and carried on, — the
endeavour of the judge will be to combine
with the maximum of efficiency and the maxi-
mum of promptitade (or say the minimum of
delay,) the minimum of vexation or afftic-
tivenens, including the minimum of vexatious
expense.

Ceateris paribus, that mode of operation
which is most prompt will be least afitictive.
To the pursiter’s side it will manifestly be
most beneficisl. 8o likewise to the defen-
daut’s side, except in so fer as by delay in
respect of the rendering the service due, be
is served at the expense of the pursuer and
of the interest of the public in respect of
Justice.

Middle agency the judge will take care
not to employ without necessity. By every
middle agent unnccessarily employed, chance
of ultimate failure is increased — delay cer-
tainly increased — and either vexation to the
agent, or expense in satisfaction for it, in-
creased,

In particular, where, to theloss of any per-
son — a defendant for example — property is
to be transferred, he will make graphical
transfer of it with his own band, without
compelling the defendant to be instrumental
in the transference or conveyance. Compul-
sion may be necessary to produce disclosure:
it cannot be to effect graphical transfer.

Of the options which the judge will thus
haye continually to make, he will all along
give the reasons. In particulsr, where of di-
vers courses for efficiency, he holds himself
obliged to employ the most aflictive.

Having obtained from the applicant the
appropriate grounds,—before the termination
of the first hearing, the judge will have de-
termined, as far as may be, and communicsted
to the applicant the particulars of the ulterior
course.

In case of retention, he will in the first
case determine whether any and what pre-
liminary measures of security are requisite
to be taken, sccording to the nature of the
:lsauit, for securing execution and effect to the

W,

At the same time, whether then to com-
mence intercourse with the defendant; or .
antecedently, whether with any and which of
the persons following : —

1. If the applicant be a proxy, the princ.
pal or principala.
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2; Whether a proxy or the principal, any

and what co-pursuer or co-pursuers,
3. Any extraneous witness or witnesses,

for the purpose of eliciting their respective.

evidences.

With the defendant and defendants (with-
out waiting for responsion from any other
persons, or service from them in any other
shape as above,) he will, bating special rea-
son to the contrary, commeice holding inter-
course.

No such intercourse will be commenced,
unless from the applicant’s statement, made
under responsibility, the judge is satisfied
that, taking it for correct, be will be justified
in the exaction of the service demanded, if
neither compliance with the demand nor re-
sponse contesting the justice of it bereceived,
after adequate evidence of the receipt of the
mandate to that effect.

On this ground, with or without prelimi-
nary measures of security as above, he will
address himself to the defendant or defen-
dants, commanding either immediate reddi-
tion of the service demanded, or responsion
at the judicatory or elsewbere, by means of
an approptriate defence paper contesting the
‘ustice of the demand.

CHAPTER X1V.
BUITS, THEIR 8ORTS.

§ 1. Suit, what.

A sulT (meaning a suit at law) is a course
of action commenced on application made to
some judge, requesting his efficient service
for the giving execution and effect (contes.
tation notwithstanding) to some determinate
portion of law.

By every suit, a person constitutes himself
pursuer; another, in case of contestation, de-
fendant : thence, sides at the least two, pur-
suers and defendants in any number.

By every suit, two services are requested,
principal and instrumentary : principal by the
defendant; instrumentary by the judge, in
causing the principal to be rendered.

Active or passive may be the principal, the
defendant’s service : — active, where for the
rendering it, motion on the part of the de-
fendant is necessaty; as in paying money,
performing manual labour: passive, as in suf.
fering money or goods to be taken out of his
possession, or his body to be imprisoned.

Active is always the instrumentary, the
Judge's service. In it are comprised of course
as elementary services, all those necessary to
the removal of obstructions to the rendering
of the principal service — all such services as
well on the part of the judge, as of all per-
sons who, for purposes of this kind, are by
law under bis command.
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& 2. Sovrces of distinction.

From divers sources of distinction, divers
sorts of suits, viz. —
1. Manner in which defendant may be afe
fected: suits non-penal and penal.
3. Multitude of the objects brought to
view : suits simple and complex.
3. Duration: suits y and chronical
4. Depend or independence 88 to an-
other suit: suits original and excretitious.
5. Number of sides complete as above, or
incomplete, two or one only: suits ambo-
lateral and unilateral; unilateral, viz. either
1. Without pursuer, or
2. Without defendant.
The judge supplying the place of each. _

§ 3. Non-penal and penal.

Suit non-penal® has not for its object the
producing on defendant’s part, suffering other
than that inseparable from the obligation of
rendering the service demanded; that service
not consisting in suffering, for the purpose
of punishment. Suit penal has for its object
the producing the service rendered by suffer-
ing punishment.

Suit, when penul, is either purely public,
or publico-private: purely public, where, no
wrong being done to one individual more than
another, none has need of the service ren-
dered by satisfaction for special wrong : pub-
lico-private, where, wrong having been done
to an individual, or to a class less than the
whole community, service by satisfaction js
needed and demanded accordingly. Of the
service rendered by suffering punishment, no
individual baving more nced than another,
the pursuer, if any, must be a government
agent, say a govcrnment‘odvocale.

In this case, the satisfaction is demanded
by the private, the punishment by the public,
pursuer.

As to the government advocate, see Con-
stitutional Code, Chapter X11. Judiciarycol
lectively.

§ 4. Simple and complex.

Suits simple and complex. In the case of
complexity, for the standerd of comparison,
take the most simple conceivable.

Exemplification in the case of a non-penal
suit : —

1. Subject-matter, —one; say a horse,
claimed by pursuer of defendant,

2. Pursuer, one.

3. Defendant, one.

4. Evidence on pursuer’s side, ..— witness
one, the pursuer.

5. On defendant’s side, — witness one, the
defendant.

¢ [Non-penal. ] Civil, why, though y
not here employed ? Answer: It is ambiguous,
meaning non-penal, ilitary,
astical, oY non-canon, .




" . In‘the case of s penal sait —

1. Sobject-matter, a borse as above; but
now alleged to have been stolen.

2. Pursuer one, say the government advo-

cate.

3. Defendant one, the alleged thief.

4. Evidence on the pursuer’s side, — wit-
ness one, as before, the pursuer.

5. Evidence on the defendant’s side,—wit-
ness one, the defendant.

Examples of sources of complexity : —

In a non-penal case —

1. Multitude of pursuers.

2. Multitude of defendants,

3. Muititude of pursuer’s evidences.

4. Multitude of defendant’s evidences.

5. Complexity of the subject-matter of
demand.

6. Multitude of elementary services com-
prised in the nature of the principal service
demanded; as in the case of an account with
many items.

7. Multitude of elementary collative facts,
necessary to constitute one effective title.

8. Multitude of counter-demands-or set-
offs on the defendant’s side.

In a penal case —

1. Multitude of defendants, i. e. alleged
co-offenders, in respect of conjugated mode
of delinquency; to wit, instigation, effectua-
tion, assistance, subsequential protection.

2. Multitude of offences naturally couca-
tenated on the occasion of the same forbidden
design ; acts of preparation, attempt, consum.
mation ; as in rebellion, sedition, riot, smug-
gling.

Examples of cases in which persons more
than ope may stand connected in interest,
on one side or the other; in particular, on
the pursuer’s side: —

L Husband and wife.

I1. Principal and trustee; to wit, in the
various characters of
. Guardian of a non-adult.

. Guardian of a person insane.

. Steward for residence or property.

. Bailiff for property.

. Commercial agent.

. Trustec for a mass of property, placed
in trust for some particular purpose.

111. Persous respectively claiming, or pos-
sessing an official situation, non-ecclesiastical
or ecclesiastical, in the characters of locator
(patron,) locatee (nominee,) incumbent, or
other occupant.

‘1V. Executor or executors, or administra-
tor or administrators to a party deceased.

V. Partners in a mass of manufacturing or
trading stock, or in the exercise of a profit-
seeking art or profession.

. VL Members of the same corporate body,
suing or sued as such.

VIL Personsjointly interested, as co-oecu-
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pants or expectants, simultaneously or suc- | one.
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cessively, in a mass of immoveable property

co-devisees, remainder men, & ¢.)

V1IL Persons having au interest in & com-
plex subject-matter,

Possessor of a thing claimed by divers
claimants; as in case of interpleader, garnish-
ment, foreign attachment (Asglice,) multiple-
poinding, arrestment ( Scotic.)

Examples of cases in which persons more
than one may stand connected in interest on
one side or other, in particular, on the de.
fendant's side ; — to wit, in non-penal cases —

1. Proprietors or occupants of lands, on
which tithes or fee-farm reuts are claimed by
the same title.

2. Drawer, drawee, and indorsers of a bill
of exchange.

3. Principal and sureties, or say bonds-
men.

4. Co-freighters in the case of a loss upon
a ship’s cargo.

5. Co-underwriters in a ease of insurance,

Examples of suits more particularly apt to
afford a multitude of witnesses, or sources of
real or written evidence : —

Suits relative to
. Boundaries.

. Rights of common.

. Rights of way.

. Tithes.

. Legitimacy and filiation.

. Wills — their authenticity or fairness.

7. Deperition, or deterioration of build-
ings, or navigahle vessels, or their contents,
on the occasion of insurance.

8. Corporate rights — (rights possessed or
claimed by persons as members of a corporute
body.)

Exawmples of multitudinous masses of evi.
dence, most commonly testimonial, each appli-
cahle to any sort of suit: —

1. Alibi evidence.

2. Character evidence. (Facts tending to
the depression or exaltation of the character
of a party or witness).

3. Facts tending to the proof or disproof
of a circumstance operating in diminution or
augmentation of the probative force. of 8
person’s evidence : such a8 connexion or dis.
connexion in the way of pecuniary interess,
natural relationship, rivahty, or any other
cause of amity or enmity, as towards a purty
to the suit.

4. Facts alleged as excuses for non-forth-
comingness on the part of persons or things.

Examples of cases where multitudes of
evidentiary facts may be requisite to prove
or disprove a habit, or custom, or comdition
in life: —*

Case of a habit : — facts probative of

1. Insanity (as for the purposes of subjec-
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® Ex. gr. of husband, wife, or child, of such &
3 . .




#lon to guardianship, invalidation of contracts,
exemption from punishment.)

2. Cruelty (on the part of a master, father,
guardian or husband, for the purpose of sepa-
ration )

3 Loose intercourse (on the part of the
‘husband or wife, for extenuation in adul-
tery.)

4. Case of a custom, to wit, a habit on the
part of a multitude of persons.

5. Customary occupation of land, for the
purpose of passage, pasture, or exfodiation, or
abstraction of water.

Examples of cases where the subject-mat-
ter of demand; that is to say, of the service
demanded, is complex: —

I. Case where the wbole is demanded.

1. Mass of moveable property, due on a
bill of sale.

2. Lands or buildings in the possession of
divers occupants.

3. Estate yielding successive masses of in-
come, in one or more of a variety of shupes H
such as tithes, fee-furm rents, manorial quit-
rents, fines or heriots, tolls, fees of office, &c.

I1. Where a share only is demanded.

1. Share in a mass of property vacant by
death.

2. Share in a mass of property possessed
in common, on the footing of partnership.

3. Share in a mass of property subjected
to division on the ground of insolvency or
bankruptey.

4. Share of a mass of property captured in
war, generally by sea.

§ 5. Original and excretitious.

An excrctitious suit js 8 suit which has
grown out of a former one, called thence, the
vriginal.

Sources of excretitious suits: —

1. Obstruciion; viz. to the course of jus-
tice.

2. Retaliation (judicial;) viz. by counter-
demands.

Sources of obstruction: —

1. Original circurnstances of parties at com-
mencement.

2. Incidental or adventitious; springing out
in the eourse of the suit.

Original sources: — examples are —

. Applicant’s relative imdigence, thencein-
ability of himself to pursue.

2. Applicant’s deficiency in respect of na-
tural responsibility. [As to natural responsi-
bility, see Constitutional Code.]

Incidental or adventitious sources of ob-
struction : —

Examples are —

Non-compliance, viz. with reference to
Jjudge’s decree, on the part of

1. Parties.

2. Extraneous witnesses.

3. Judicial functionaries,
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4. Persons at large, incidentally ealled upon
for judicial services on the occasion of the
suit.

Practical use of the mention made of ob-
structions: —

Rule 1. From obstructions in any number,
and need of correspondent excretitious suits
in conrequence, muke not a ground for de.
laying longer than necessary the termination
of the original suit.

Rule 2. Where, for the purpose of the ori-
ginal suit, evidence hay heen adduced suffi-
cient to warrant conviction of delinquency in
respect of an obstruction, proceed to judg-
ment and execution accordingly; making up
the record of the excretitions without waiting
for the termination of the original suit.

Exemplification of tbe use of these rules,
as applied to testimonial falsehood utteredin
the course of the suit: —in one and the eame
suit, by the same or any other person or per-
sons, testinonial falsehoods may in any num-
ber have been uttered, when the grounds for
withholding credence have been sutfivient for
conviction of falsehood, and no further ground
or grounds for defence could be obtainable
by any separate suit.

In the English system, for want of suck rules,
falsehoods by thousands remain unpunished,
and in a vast proportion give to the critinal
the profit sought by his crime: in case of a
sepurate prorecution, the expense, delay, and
vexation, being vast and ecertain; adequate
motives wanting: snd conviction, judgment,
and execution, eminently uncertain.

Practical use of the mention made of judi-
cial retaliation: —

Rule 1. 1f, from the applicant’s examina-
tion, it appears thut the proposed defendant
has a counter-demand against bin, iimpose not
the burthen of defince, unless, if applicant’s
rtatement he correct, service in some shape
is due to him on the balance.

Rule 2. For this purpose, make this a con-
stant part of the applicaut’s examination.

Rule 3. On the first mutuual attendance,
take co:nizance of all subjects of disagree-
ment, and decide accordingly, doing wlat can
be done towards re-estab ishing awnity of af-
fection, and producing on both sides a senti-
went of approbation in relation to the decrees,
if any, issued in conclusiun.

§ 6. Plurilateral and unilateral.

Ordinarily, sides in a suit two — pursoer’s
and defendant’s: in each situation, individuals
in any number: suit plurilateral, viz. bilateral.

Necessary to constitute 8 suif, — situstions
two ; whereof the judge’s, one; the other,
either defendaut’s or pursuer’s: suit in both
cases unilateral.

Case where defendant’s side only hes place =
pursuer’s being wanting, judge occupies it.
Examples: —
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1, Suit penal, ph e styled R icé
inguisitorial ; in contradistinction to accusa-

torial, the more ordinary mode.

Initiator bere, the judge : to the judicial,
he adds the pursuer’s funetion. Informnation
he needs none. On suspicion (seat, and per-
haps source, confined within bis own breart,)
he convenes, or causes to be prehended, the
object: and by interrogation, extracts evi-
dence, direct or circumnstantial, or both ; —
direct, from responsion ; circumstantial, from
responsion or silence, and deportment.

If judge acts from information, the more
apt course would be, to consign the pursuer’s
function to the government advocate.

2. Suit non-penal, — audit of accounts.
Judge styled auditor. Cuase in which it is
most in use, that where an individual, baving
reccived money from or for government, has
to prove the aptitude of the use mede of it.

Case where pursuer's side only has place :
defendant’s wanting, jndge occupies it.

Exawnple :—Court of claims, dnglicé: be-
nefit claimed. privilege of acting a patt ina
state ceremony — the coronation.

Preferable course, consigning the defend-
ent's function to the government advocate.

Thus, Anglicé, on a claim of peerage : so
here on claim of a place in the Merit Register,
as per Constitutional Code.

In both cases a suit has place: for so have
contestation, and judicial decrees thereupon ;
else, the decision would be avowedly arbi-
trary, which it is not in either case.

In both, the judge, bow unaptly soever,
adds to his own funetion, those of the party
or parties on one side: thus are both sides
occupied.

Difference between number of sides, and
number of conflicting interests. If for every
one of a number of antagonizing interests sup-
ported in tbe course of a suit there were a
side, the number of sides would be indefiuite.

Exnamples are, — all cases where a muass of
property is to be divided among co-claimants;
where the subject-matter ia complex.

Example of causes of opposition of inter-
ests here, are, —

1. Question, who shell be admitted, who
not.

2. Of those admitted, what shall be the
respective shares.

Here, if the supposition be that there is but
one suit, if there be as many sides as inte-
rests, there are as many sides as claimants :
or the suit may be resolved into ss many
elementary suits: in each of which there
msy be one pursuer, and the rest all defen-
dants,

Ilustration, on the supposition of four co-
claimants. Snitsand cleimants, suppose four,
A, B, CandD:—

‘Suit 1. Claimant and pursuer A, the joint
sontestants and defendants B, C, D.
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Suit 2. Claimant B, joint contestants A,
C, and D.

B, Suit 3. Claimaot C, joint contestants A,

D.

B, Suit 4. Claimant D, joint contestants A,

C.

Cause of the bahit of considering & suit as
having but two sides, whatever be the num-
ber of antagouizing interests. The design of
the suit originating in some one party inte.
rested, his endeavours have naturally been,
to enguge all those to join with him (whose
claiins he regarded as uncontestable,) were
it only that they might share with him in
the expense. All who did not join with bim
were of course made defendants, that by the
judge they might be compelled to submit to
him the making the division, or eay distri~
bution.

Thus come to view identity, and diversity,
a3 to suits.

Every separate demand may be considered
as constituting a suit.

Thbis admitted, in every course of action
ordinarily considered as constituting the suit,
may be distinguished as many elementary
suits as there have been made demands in the
course of it.

Examples : —

1. All excretitious suits that bave grown
out of the original.

2. All counter-demands made on the de-
fendant’s eide.

3. The demand, in consequenee of which
a quasi-jury inquiry is instituted.

4. The demand, in compliance with which
appeal is allowed.

5. Any demand by which, after being in-
stituted in one judicatory, a suit is for any
purpose brought before another ; for example,
for effectiug forthcomingness of evidence or
execution,

6. Each such suit may he considered as
resolved into as many suits as there are pur-
suers in it.

7. So, as to defendants.

8. The identity of a suit may be considered
as destroyed either by the accession or the
secession of a party on either side.

Use of the divisions of suits into plarilateral
and unilatersl, that the apparently unilateral
being seen to he suits proper for the eogni-
zance of a judge, the judge in these cases
may be subjected to the same checks as in
other cases.

Use of the exposition in regard to identity
and diversity — that upon no assumption in
regard to identity or diversity, any pretence
be built for an arrrangement not conducive te
the ends of justice.

In particulnr, for causing operations or in-
struments to be repeated, under the notion
of the extinetion of the suit — for example,
by death of a party. Examples are variows
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& English procedure: occasions and pre-
tences various — ends and motives the same.
. Particular use in regard to succeeding
stages of inquiry, recapitulatory and appel-

1. In the recapitulatory inquiry, all the ex-
eretitious suits that can bave influenced the
decision in the originul suit, should be brought
“to view —none that have not.

2. 8o, on the appellate inquiry.

But as by the manifold-writing system,
the record containing the whole proceedings
will be brought to view in both stages, with-
out fresh expense, the distinction will apply
not to exhibition, but to observation —to
the notice that may come to be taken in the
course of argumentation.

Question — Inquisitorial procedure, why
not here admitted ?

Answer — Reasons : —

1. With a view to appropriate intellectual
and active aptitude : it is of use, that as the
undivided attention of one person is employed
on the one side, so should that of another
perdon ori the other side : the judge’s atten-
tion being equally applied to each, for the
purpose of decreeing in favour of that side
which has presented the strongest arguments.

2. With a view to appropriate moral apti-
tude: that in these extraordinary cases the
judge may be acting under the same cheeks,
as in all ordinary ones.

§ 7. Services graduable or non-graduable.

Theservice d ded by the d d-paper
may be either graduable or ungraduable, Un-
derstand by a graduable service, a service
which admits of degrees: as, for instance, a
service which consists in the demand of a sum
of money, in compensation for 8 wrong suf-
fered in a shape other than pecuniary. What-
soever be the number of sums of money of
the lowest denommation, capable of being
taken for the subject-matter of payment on
the score of compensation, that same is the
number of degrees of which the amount of
the compensation is susceptihle,

Understand by a non-graduable service, a
service, in respect of which no alternative bas
place, but that of complete performance and
eomplete non-performance : ss, for instance,
the restitution or transference of a thing not
susceptible of division, without destruction or
deterioration of value, as a horse, or a bouse.
The service consisting in the payment of a
sum eertain, in pursuance of a contract: for
instance, a bill of exchange drawn on the
defendant, and by him accepted.*

* The expression is ambiguous: preferable a
pellation, sanctioned or confirmed. Acwpmn,c:
mems, in the character of acceptor, not the

ividual drawn upon, but the individual by
whom the promise is accepted as an equivalent
forperformance, by payment,
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When the service demanded by the de.
mand-papers, at the charge of a defendant,
is graduable, the pursuer will individualize
the degree which is the subject-matter of his
demand ; that is to say, in case of compen-
sation-money for a wrong the precise sum
whichk he consents to accept.

After examining him as to the grounds or
reasons on which the fixation thus made of
the sum is grounded, the judge will either
attach his provisional assent to that fixa-
tion, or wmake such other fixation as to him
shall seelv meet; which done, the sum so
provisionally fixed upon will be the sum
stated in bis compliance or defence-requiring
mandate, as the sum which will be exacted
of the defendant, in case of non-complience,
coupled with non-response.

Generally spesking, if the judge sees rea-
son for substituting a fixation of his own to
the fixation made by the pursuer, the sum
fixed upon by the judge will be less than the
sum fixed upon by the pursuer; and in the
ordinary state of things, such lesser sum will,
by reason of the self-preference inherent in
humnan nature, be the sum fixed upon by the
judge. But what may happen is, that in ad-
dition to the grounds for increase which have
presented themselves to the views of the
party, others may have presented themselves
to the more experienced eye of the judge;
in so far as this is the case, be will present
them to the view of the pursuer, giviog him
At the same time the liberty of substituting
the increased sum thence resulting,to the sum
originally fixed upon as the sum demanded.

§ 8. Suits expeditable and continuous : con-
tinuous, esseatially continuous, ard ac-
cidentally continuous.

By expeditable, understand capable of be-
ing terminated, so fur as depends upon the
issuing of the ultimate decree, andconsequent
imperative execution-ordering mandate, ter-
minated on the day next to that of the ad-
mission of an applicant, in the character of
pursuer, or say demandant.

All factitious delay being injustice while it
lasts, all suits are, under the greatest bappi-
ness-principle presumed to be expeditable in
the above sense ; that is to say, that in every
instance for the justifieation of the correspon-
dent delay — of the delay occasioned by their
being not expedited, some special reason will
require to be given.

By a continuous suit, understand every
suit which is not as above expeditable, and
expedited ; or say non-expeditable suit.

A suit to which it beppens to have been
a non-expedited suit, has been rendered so
either by its own nature, or by eccidental
circumstances, with which a suit of any sort
naturally expeditable, is not so liable to be
attended, R
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Every suit which is complex is, according
to the degree of its complexity, apable of
being continuous in its own nature. For the
modes of complexity, see Scotch Reform,
Delay and Complication Tables, Vol. V.

When, for the purpose of the suit, money
or money's worth requires to be either col-
sgcted or distributed, or both collected and
distributed — collected from various persons
— distributed among various persons, — such
suit cannot fail to be in a greater or less de-
gree continuous.

Every such collection and distribution suit
supposes a {rust, created for the purpose: a
person constituted a trustee for the purpose
of traneferring the subject-matter of the suit
to an intended benefitee, or aggregate of in-
tended benefitees.

The original trustee will in this, as in all
cases, be the legislature : but for the purpose
of the fulfilment of the trust, giving effect
to the benefit intended by the creation of
the trust, the legislature may either locate,
or endeavour to locate the trustee, by itsown
immediate and single authority, or by the
intervention of some person or persons ap-
pointed by it for the purpose. This person
or persons are either & person or persous at
large, or the judge: when it is the judge,
application must of necessuy be made to him
for that purpose. Call it a trust-demanding,
or trusteeship-demanding upplication.

Of trusts created, and accordingly trustees
located, or say constituted, examples are the
following : —

1. In contemplation of insolvency, a persou
in whose apprekension the amount of his as-
sets (including money in hana, and credits
or any debts due to him) fails of being equal
to the amount of his debts— that is to say,
the money due from him — locates the aggre-
gate of his assets in the hands of a trustee or
trustees, to the intent, that after, or during
the reduction of the whole to the shape of an
aggregate sum of money, distribution of such
aggregate sum of money may be made among
his creditors, each receiving the same pro-
portion of the debt due to him.

Here may be seen in this case — 1 . Trustor,
the apprehended insolvent; 2. Trustee or
trustees, the person into whose possession
the money in hand, and the power of collect-
ing the money not in hand, is transferred ;
8. Intended benefitees, the creditors. Use
of this disposition, putting it out of the power
of the apprehended insolvent to .ransfer to
any creditor more or less than that which is
regarded as his proportionate and due sbare
as above.

2. Of the proprietor of a mixed stock of
property, the decease takes place: to some
person or persons, one or more, the greatest
bappiness-principle manifestly requires that
transfer shall be made of it. If (in virtue
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of an appropriate disposition of the law) by
the deceased himself, appointment of this or
these post-obituary successor or successors has,
been made in a will, he or they are in that
case, in the language of English law, termed
executor or executors, In default of such ap-
pointment of an executor, the law bas, by
enactments of its own, appointed (hetrul-
tee or trustees for this purpose: sayin thae
same language, an administralor or adminis-
trators.

But should the law be so worded, or the
parties in question so circumstanced, that
persons more than one, to the exclusion of
others, demand to be received as admimistra..
tor or administrators, or no person is willing
to act in that capacity, and for that purposa
to take npon himself the burthen of the
trust, —in that case it will rest with the
judge tomake the appointment; and the ques-
tion, who shall be the trustee or trustees so
appointed, will be the subject-matter of the
suit.

Note, that in case no person should ba
desirous, and thence no person applying, the
nature of the case requires that ov some per-
son or persons, the obligation of taking upon
bimself, and giving execution to the power
in question, must be imposed; for what is
continually happening is, that among the
persons by whom the vacant mass of property
may come to be shared, are those who are
neither fit nor able to give execution to such
powers of themselves.

§ 9. Distributive-seeking suits.

Suits at large, and distributive-demanding,
or say, distributive-seeking suils : into these
two sections may the aggregate, composed of
non-inculpative suits, be divided.

By a distributive-seeking suit, understand
a suit, in and by which the benefit sought to
be obtained is an aliguot part of a mass of
property of whatsoever kind ; that is to say,
whether it be a portion of the subject-matter
or subject-matters themselves, or say the ef
Jects, a8 in cornmon usage; or a portion of
the value of them as determined by eale.

In every such case, for the giving effect to
the snit, two decrees will be requisite : one
by which commencement is given to the ag-
gregate operation of distribution : the other,
by which termination is given to the aggre~
gate operation demanded ; that is to say, the
distribution of the effects. .

Exceptions excepted, of the aggregate which
is the subject-matter of the distribution, the
composition may be infinitely diversified. For
the different modifications, of which the sab-
ject-matter of property, that is to eay, of
proprietary rights and powers is susceptible;
see Non-penal Code, Proprietary nghts,ﬂzeu
madifications.

. Occurrences by which, on the part of thy -
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ptietor, the need of demand for distri-
Eutiun is, oris capable of being produced,
are the following: —

1. Death of the proprietor.

2. Insanity—relative insanity—on the part
of the propnetor.

3. Latentey of the proprietor.

4. Insolvency at large, on the part of the
proprietor.

5. Insolvency on the part of the proprie-
tor in the cuse in which it is termed bank-
ruptey.

In the case of the death of the proprietor,
the title of the demand for the distribution
may have either of two efficient causes: —

1. Testamentary disposition made by the
deceased, with the concurrence of the legis-
lature.

2. Disposition made by the legielature, in
so far as such disposition bas failed of having
been made by the deceased.

In each of these severul cases, two distin-
guishable services, the one succeeding the
other, are demanded at the bhands of the
judge: the one the initiative, the other the
eonsummative.

Of the initiative service, performance is
made by conferring on some person or per-
sons, in so far as is requisite for the purpose,
right and powers the same as were possessed
by the proprietor in question at the moment
of the happening of the occurrence. The
purpose of this transfer being the conferring
of the benefit in question on some person or
persons other than him or them into whose
possession the subject-matter in question is
to be made to pass, — the consequence is,
that such person or persons are, in respect of
the obligution conferred on him or themn, a
trustee or trustees. A trust is created, in
respect of which the legislature is trustor or
trust founder: such new possessor or pos-
sessors, trustee or trustees: all persons hy
whom it is intended that aliquot parts of the
aggregate subject-matter of distribution shall
be received, are intended benefitees.

This case is of the number of those in
which the interessees, otber than parties, are
capable of baving place, and on either side,
ar on both sides of the suit.

This species of suit is of the number of
thoee which may be styled complex : sources
of complexity essential to the case are the
following : —

1. The subject-matter of the property in
question, and thence of the suit.

2. Interessees.

* B. Parties admitted on the pursuer’s side.

4. Parties admitted on the defendant’s side.
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there be but one pursuer and one defendant,
they may be carried on together; und so they
ought to be, if either in respect of the direet,
or iu respect of the collateral ends of jastice,
any preponderate advantage be by such con-
Jjunction gained.

In the hitherto current practice, such con-
junction has everywhere bad place in sundry
cases; to wit, in every instance in which
demands in any number are customarily in-
cluded under one and the same name.

Such complexity may bave place on one
side only, or on both sides: on the part of
the pursuer only, or on the part of the pur-
suer and that of the defendant likewise.

Advantages from this conjunction, when
it takes place on the pursuer’s side alone, are
as follows,

I. Advantage to the pursuer: —

He may obtain at once the security suffi-
cient for the eventual obtainment of satisfac-
tion in respect of all of them: whereas, if
adniitted to adduce them no otherwise than
suceessively, the result might be, that after
obtaining udequate security in respect of the
first, security in respect of all the rest might
vanish and be lost.

II. Advantage to the defendant; —

1. By his learning and viewing at once
the whole extent of his respousibility, his
mind might, in so far, to wit, as against all
demands from that individual, be compara-
uvely at ease: he would sec in its whole x-
tent, the burthen capable of being imposed on
hiin — the burthen, for his exoneration from
which be would have to provide.

2. 1n case of cross d ds, the defendant
wouid bhave no more to do than to payor
perform the difference, instead of paying or
performing the whole in the first instance :
with respect to which he might perbaps be
unable ; and if able, subject to the uccident
of not being able to obtain the effect of his
demand against the pursuer.

111. Advantage mutual to both parties:—

The same attendance, theuce the same
journey from bome to the judicatory, might
serve; and would serve for any nuwber of
demands and cross demands.

1V. Advantage to third persons: —

In the same manner asin the attendance of
the parties, a single attendance on the part
of witnesses, might serve, instead of two or
more attendances. Suin thesituation of mis-
sionary judicial functionary, a single uct of
accersition or prebension, personal or real,
instead of two or more.

But be the number of distingnishable de-
ds thus conjoinable with advantage ever

§ 10. Several Suits against the same person,
how combinable.

Whateoever be the number of demands

which g pursuer bas sgeinst a defendant, if

80 small, or ever so great, they should not
the less be kept distinct, and characterized
each by its generic and specific name, with
indication added of the evidences from which
they respectively receive their support.
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Advantages from the distinctness of de-
seription are as follows : —

1. On the part of all personsconcerned—to
wit, parties, assistants, judge, and registrar —
clearness in the conception entertained of the
several demands, with their grounds in respeet
of law and fact, would thus be muximized.

2, In regurd to probation, whatsoever
order turned out, upon inquiry, to be best
adupted to the ends of justice, direct and
collateral, might, and naturally would be,
given to the several inasses of evidence, and
in case of need, to the several masses of ar-
gusmentation.

3. In divers cases, the grounds of demand
in point of law capable of applyiug to the
same fact, are so nearly contigiuous as to be
difficultly disringuishable, especially by a pur-
suer, antecedently to judical exawmination,
For these rases, provision bus been made in
Ch. Xil. § 5, Pursuer’s Initiatory Applica-
tion Demand how amendable : according to the
evidence, for placing 1he demand, and conse-
quent execution, upon a different footing from
that originally alleged.

By the here proposed unlimited conjumne-
tion of demands, facility may, on various
occasions, be given to such law-alleyation-
amendments.

§ 11. Common-law and equity suits, — imagi-
nary, their distinction.

To every one who will suffer himself to
think, and who in thinking will consider the
system of procedure as & means to an end,
and that end the giving execution and effect
to the substantive branch of the law to
which it is an appendage, it will be suffi-
ciently evident that the distinction between
common law and equity iz purely arbitrary
and iinaginary. Comon-law procedure, in
so far as it is anything better than a systen
of depredation and oppression, bas for its
seversl ends the giving execution aud effect
to the substantive brauch of the law : of equi-
ty, if it be anything better than a system of
depredation and oppression, the same majy he
said. Cownmon-law procedure has for its sub-
ordinate object the elicitation of the facts
which, if proved, the pursuer relies on, as con-
stituting his right or title to the service de-
manded by him at the bunds of the judge, as
promised to him by the article of law, which
the demand takes for its ground.

Equully true is this, when predicated of
equity instead of common law.

Thbis distinction, then, las notlnng in it
that 1s natural, nothing that belongs in com-
mon to man at lurge, or so much as to civilized
men anywhere : what it is the result of, is
altogether peculiar to Bnitish soil, and Bri-
tish practice. Originally it wus a conflict, lat-
terly 2 compromise, between two contending
powers—the one called spiritual, in contra-
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distinction to the other called temporel —the
foriner having farits sanction that which bears.
the pame of the religions.

So wuch for the origin. As to the e&ct
the broad live of distinction is that between
what is transient and what is continuous; »
distinction in the political nosology, analo-
gous to that between acute and chrunical in’
the nutural nosology.

In a case of which the common-law judi-
catories take cognizance, there is but ome
dewand either alto; ether sinple, or in but
a compuratively slight degree complex; in
a cuse where the judicatories calied equity
courts tuke cogmizance, the subject-matter
of demand is to un indefinite degree complex :
the common-law mode of procedure did not
in its origin comprise, and does not at this
time comprise power adequnte to the afford-
ing satizfaction to the deinand.

A case of account may serve for example,

§ 12. Account suits

By an account suit, understand any suit on
the occasion and in the course of which cog-
nizance is tuken of demands more than one,
on both sides or on either side, originating
respectively from efficient causes of right or
titles, more than one.

Whatever be the cause or causes of it, lt'
is desitable that to all suffering on both sides,:
or on either side, from whatsoever cause ori~
ginating, a termination should be put as soon
as possible, Interest reipublice (says the
Roman maxim) vt «it finis litum : still more
strongly and manifestly is it the interest of
the individuals coneerned.

Accordingly, on what occasion soever &
party on each side is come into the presence
of the judge, before their departure be will
tuke the requisite course for ascertaining
whether between them any, and if any, what
causes of disagreement have place : any cause
or causes of complaint on either side at the
charge of the other: complaint of any such
wrong, for which it is in the power of the
Jjudicial authority to apply a remedy.

§ 13. Suits summary and chronical.,

By a summary suit, understand s suit dis-
patched at the end of the smallest length of
time: by a chronical suit, & suit dispatched
at the end of uny greater length of time.

Considered as descriptive of the sort of
suit, the only difference between a summary.
and a chronical suit is — that whereas a sum-
mary suit may be dispatched at the end of the
smallest length, a chronical suit cannot be
dispatched till at the end of a greater length
of time.

A suit of any sort may last for any the
greatest length of time; the absence of a ne-
cessary witness, or piece of real or written
evidence, suffices to produce this effect.
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Generally speaking, a suit will be likely to
be the more lengthy the more complex it is.
But some modes of complexity may be apt to
produce greater lengthiness than others.

The case in which the length of the suit is
at its minimum, is when on the initiatory ap-
plication it is dismissed.

Of a suit which is not terminated by dis-
missal at the end of the initiatory application,
the least duration is that which commences
with the commencement of the initiatory ap-
plication, and terminates with the termination

. of the first mutual meeting.

‘Where the pursuer is permitted, and the
defendant required to attend in person, by far
the greatest number of suits are actually thus
summary.

Such, then, ought to be considered as the
standard duration: in such sort, that for any
greater duration some special cause should be
looked for, and required to be assigned.

When the parties are both or either of them
in the judge's chamber, in presence of each
other, of the judge and of the auditors, every
sach case js provisionally presumed to be a
summary case: if adjournment be made of it
to another ordinary sitting, or an appointed
sitting, it munst be because at such first sitting
the evidence is not in such & state, that upon
the ground of it an apt decision can be pro-
nounced.

§ 14. Quasi suits, or say incompletely
organized suits.

Of the actors capable of being employed
with advantage in the judicial drama, & list
has been given in the Coustitutional Code.

Without the iden of those characters at the
least, the idea of & judicial drama, in any of
its ordinary forms, cannot be so much as
conceived. These are, —

1. A person by whom the demand is made :
call him a pursuer.

2. A person at whose charge the demand
is made : call him a proposed defendant.*

3. The person to whom the demand is ad-
dressed, and at whose hands the service
necessary for the accomplishment of it is de-
manded : call bim the judge.

The idea of a completely composed, or
constituted suit, being thus established, a
description is now capable of being given
of two species of incompletely constituted
suits: —

» L Incompletely constituted suit the first: —

Parties, — judge and proposed defendaut.

* By giving to & person, at whose charge a
demand s made, the peflntion of defendant,
much confusion 18 produced : much eonfusion,
and moreover, much oppression and injustice.
Can ft be otherwise, when a person, who is ut.
terly unable to defend himself, is spoken of, and
accordingly dealt with, as if he were actually
defending himself ?
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Wanting, or as grammarians ay, ceret, adis-
tinct pursuer. In the person of the judge, the
functions of judge and pursner are united. .

Exemplifications of this sort of things are—

1. In English practice — on the adjustment.
of accounts in non-penal cases — an audit
court. Defendant the accountant. Here no
demand is made, but the accountant being
confessedly a debtor, he is called upon to
exhibit evidence, tbe effect of which, if cre-,
dited, will be in each instance to exonerate
him from the obligation of paying the money
in question in the character of a debtor.

2. In German practice, in a certain class
of penal cases, there is an entire branch of
procedure distingnished by the appellation of
inquisitional or inquisitorial: defendant, or
proposed defendant, in this case the inguisi-
tor : such is the appellation by which he is
distinguished. 1In the opposite case, accusa-
torial 1s the name given to the mode of pro-
cedure.

3. In Spain, this species of judicatory, if at
all employed, has been seldom heard of, but
as applied to that branch of penal suits which
applies to offences affecting religion.

I1. Incompletely constituted suit the second:
Parties, 1. A pursuer; 2. The judge; caret
the defendant. By the judge, in conjunction
with his own, this part is also acted.

Exemplification is, —

In English practice, the species of judica-
ture called a court of' claims.

CHAPTER XV.
SUITS, CONTINUANCE OF.

THE original applicant having been admitted,
and this same applicant, or (in the case where
he is but an informant) another individual,
or (in conjunction with him, or in his stead)
the government advocate, being admitted
pursuer ; and the pursuers, if more than one,
and the defendants, if more than one, ascer-
tained and noted down as such: the portion
of law of which the legal part of the assumed
cause of right is constituted being also ascer-
tained, to wit, by the demand-paper, in which
the pursuers (if more than one) will have
joined: all the remaining operations (the in-
cidental excepted) which are capable of bav-
ing place during the continuance of the suit,
(or say, all the operations that are capable of
having place between those performed at the
commencement as above, and the issuing of
the decree by which execution or dismissal
has place) — are composed of probation, with-
or without counter-probation, exhibition of
appropriate evidence on the pursuer’s side,
with or without exhibition of sppropriate
evidence on the defendant’s side

Of the diversification which the matter of
which the proof is capable of being composed,
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—0r say, 0f the matter of proof or probative
matter — is -susceptible, exhibition has been
made under the head of Evidence. Suscep-

" tible of the same diversification is the genus
of persons distinguished by the appeliation of
evidence-holders: one sort of evidence-bolder
being of the sort at whose command is evi-
dence of the sort in question: the evidence-
holder of another sort, he at whose command
is evidence of another of those same sorts.

Things being in this state, what shall be
the orderof proceedings ? Answer: That which
is prescribed by the delay-minimizing prinei-
ple and the corresponding rules. Elicit every
article of evidence as soon as may be. Ex-
ceptions excepted, inability within the time in
question to obtain one piece of evidence, af-
fords no reason for omitting, for any length of
time, to obtain any other piece of evidence,
much less for omitting the second piece of
evidence, till the expiration of the whole
length of time which must elapse before the
first piece of evidence can have been ob-
tained.

Exceptions will be the following, on the
supposition that the matter of fact has in
euch case respectively been rendered prepon-
derately probable: —

1. Result of the acceleration, misdecision.

2. Result of the acceleration, to a prepon-
derant amount, addition to the expense.

Neither of these cases presents itself as of
a nature to be frequently, if at all, exempli-
fied.

A case in which the production of misde-
cision might be probabilized, is that where,
if an antecedently exhibited piece of evidence
were made known to the person at whose
hands a subsequent piece of evidence is re-
guired, it might bave produced the effect of
sinister, that is to say, mendacity-assisting
information, or say instruction. But from
the observation of this danger, the practical
conclusion and correspondent rule is — when
the evidence in question has been elicited,
keep it during the requisite length of time
undivulged; not abstain from eliciting it.

But for whatever reason, in regard to evi-
dence, exceptions excepted as above, it is
right that in no instance, of any picce of evi-
dence, should the elicitation be purposely
delayed, so is it, and for the same reason, that
no factitious delay should be interposed be-
tween the ascertainment of the person or
persons, if any, who are concerned in point
of interest to be admitted as co- pursuers:
or the person or persons who, on the account
of the pursuer or pursuers, or on their own
account respectively, are concerned in point
of interest, in being constituted co-defen-
éants.

Before an applicant, whether proposed pur-
suer or informant, is dismissed from the jus-
tire-chamber, —in relation to every person, if
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any, of whom by-such applicant,- indication
has been given of his being likely to be able
to afford evidence likely to be relevant and
material to the subject-matter of the applica-
tion, in such sort as to be fit to enter into
the grounds of the judge’s decrees, opinative
and imperative, in consequence of, and corre-
spondent to, such application ; — it will be
for the care of the judge, by means of an ap-
propriate mandate, to elicit from such appli-
cant, indication in 8o far as he is able to afford
it, respecting the trustworthiness of such evi.
dence as may he obtainable from that source,
and the means of obtainment 1n relation to
such evidence.

Name of the mandate issued for this pur-
pose, a supposed and proposed evidence-hol-
der’s description-requiring mandate.

Heads, under every one of which, matter
of the indication, or say information, sought
for by such mandate, will require to be in-
serted, orignorance declared, are the follow-
ing:—

1. Name: surname and Christian name, ot
the equivalent, included.

2. Condition in respect of occupation.

3. Condition in respect of marnage.

4. Condition in respect of abode.

5. Matter of fact, in relation to which he is
expected to be able to furnish evidence.

6. Nature of the evidence which he is ex-
pected to be able ta furnish.

7. Condition in respect of sex.

8. Condition in respect of age.

1n relation ta these several topics, by bim-
self, or with the assistance of the registrar,
the judge will elicit the appropriate informa-~
tion by vivé voce interrogation ; the registrar
muking minutation and recordation accord-
ingly, until the matter of the mandate has been
completed; and in relation to such matter, the
applicant will be required, by his signature, in
relation to such heads separately, or in rela.
tion to the whole collectively, to make known
his assent or dissent. In case of his dissent
to the matter of the entry made in relation to
such bead, the process of elicitation will be
continued till some proposition be elicited
from him, to which his signature, in token of
assent, has been attached.

In so far as ascertained, according to the
rclation they respectively bear to the suit,
and their respective local situation, issue to
them, or for them, the mandates following: —

1. To an expected pursuer or co-pursuer—— -

Pursuership or co-pursuership acceptance,
or refusal-requiring, mandate.

In this caee, in conjunction with the man-
date, the registrar will transmit an exemplar
of the original pursuer’s demand-paper, with
directions, or say instructions, indicative of the
mode of expressing such acceptance orrefusal,
a5 the case may be: together with order for
the retransmission of it when filled up, and
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the means of securing communication with
him thenceforward : and information as to the
eonsequences in each case, with reference to
his interest.

Appropriate formulary:

Addressee, the party him or herself, as con-
tradistinguishable from a guardian,

1. Nawne of the suit.

2. Pursuer's personal deseription.

3. This is to require you either to consent to
the becoming, frow the day of your receiving
this, co-pursuer with (naming him or them,)
or to decline the beiug so.

4 1f on or before the [ ] day of the

month of [ ] next ensuing, this samme
paper marked A, with your acceptance thereon
signified. be not received at this office, you
will, accidents excepted, be deemed to have
declined to take upon you the character of
co-pursuer in the suit. In the benefits at-
tached to it, you will bave no part. In the
burthen liable to be attached to it, you will
have no part.
: 5. 1n case of acceptance, you will retrans-
mit to this office, after filling it up according
to the instructions therein given, the com-
munication-securing paper marked B.

I1. To a proposed defendant or co-defen-

Compliance or defence-requiring mandate.

Of the mandate thus denominated, the
matter will be different, according us the suit
is of the non-ineulpative or the inculpative
class,

1o this case also an exemplar of the original
pursuer's demand-paper will be transmitted,
with appropriate directions, or say instruc-
tions, and information as to the consequence
to him in point of appropriate interest.

Also with directions as to the mode of
eompliance-rendering, compliance-protnising,
or compliance.refusing, with grounds of, or
auy reason for, non-compliance or compliance-
relusing, and communication-securing infor-
mation.

111. To a supposed evidence-holder —

Evidence exbibition-requiring mandate.

As to place and judicatory, this will be —
either,

1. A hitber-calling, or say accersitive evi-
dence-exhibition-requiring mandate ; or,

2. A thither-sending, or say missive evi-
dence-exhibition-requiring mandate ; or,

3. A responsive evidence-requiring man-
dute, coupled with a paper of interrogatories,
or any interrogatory paper annexed.

Of this interrogatory paper, the object is
to elicit evidence (self-disserving evidence
included) from the supposed evidence-holder,
whether a party or non-party. .

PRINCIPLES OF JUDICIAL PRUCEDURE.
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CHAPTER XVL
8UITS — TERMINATION,

WHEN the suit is other than a distribution-
demanding one, the times for the termination
of every suit are two: —

}. When all the evidence which on both
sides the nature of the individuul case in
question appears to have furnished, has been
elicited ; understand, ina forw fitted for ul-
tiinate use.

2. When of this or that piece of relevant
evidenee, the existence of which is inore or
less probable, the obtainment is, in the opi-
nion of the judge, physically or prudentially
impractieable.

In the first case, the definitive decree will
be absolute.

It will be so in the case of every one of
the four species of suits following: —

1. Noninculpative.

2. Ineculpative, but not criminative.

3. Criminative, and purely publie.

4. Criminative, and pubhco-private.

Correspondent to the nuture of the reme-
dies to be granted, — and thence to the nature
of the remedy, the application of which is
the subject-matter of the ultimate service
demanded by the suit,—will be tbe operations,
the perforinance of which will be the sulject-
matter of the mandate by which the decree
is expressed. As to these, see Penal Code,
Part 11. Remedies collectively.

In the other case it mpay, as in the opinion
of the judge may seem most mect, be either
absolute or conditional. R

If absolute, and in favour of the pursuer’s
side, it will by the imperative part of 1t, order
execution and effect to be piven to the cor-
respondent portion of the substautive law.

1f absolute, and in fuvour of the defondant’s
side, it will, by the Imperative branch of it,
pronounce diswissal ; dismissal, to wit, of the
pursuer and bis suit, inhibiting him from
muking any ulterior application to that same
Jjudicatory in respect of it.

In this case. provision is made for securing
judicatories, and suitors in the character of
proposed defendants, from vexation by unduly
reiterated pursuit,

The decree being conditional, it may be so
in eitber of two modes: —

1. In favour of the pursuer’s side, but re-
versible simply, or madifiable, in the event of
the exhibition of this or that®piece of evi-
dence by which the pursuer’s right would be
established, or the non-exhibition of this ar
that piece of evidence by which the exist-
ence of the alleged right of the pursuer
would be disproved.

2. In favour of the defendant’s side, but
simply reversible, or modifiable, in the event
of the exhibition of this or that piece of evi.
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dence by which the pursuer's title would be
established, or the non-exhibition of this or
that piece of evidence by which the existence
of the alleged right of the pursuer would be
disproved.

in both cases it will rest with the judge to
determine, which of any colluteral security
shall be afforded by the party in favour of
whom the conditional and def.asible decree
is pronounced : in the event of the condition
not being fulfilled, or being disfulfilled, as the
ease may be.

On this occasion, be will elicit in the way
of evidence, and hear in the way of argnmen-
tation, what the party demanding such col-
lateral security has to allege in support of such
his demand ; and what, if anvthing, the party
opposing this demand has to sllege in opposi-
tion to it.

Ifthe suit be a distribution-demanding one,
two decrees, to wit, an initiative and a con-
summative, have place.

By the initiative decree, the cause of in-
quiry, or say of examination, preparatory to
the distribution, is determined to be entered
upon.

By the consummative decree, the inquiry
is declurell to be terminated ; and by the ap-
propriative mandate, the distribution deter-
mined upon, as the result of the inquiry
stands expressed.

Whenever a suit receives its termination,
it is by a pair of decrees, the opinative and the
recordative ; with or without a third, the com-
pensative: with reference to the two principal
decrees, it is adjectitious or supplementary.

The opinative decree is either sinple or
mixed: simple, when in favour either solely
of.the pursuer's, ot solely of the defendant’s
side, there being but one party on each side:
mixed, if partly in favour of one side, partly
in favour of the other; so likewise if there
be any distinction made as hetween party
and party on either or both sides.

When, either on the ground of law, or on
the ground of fact, the pursuer fails to prove
the justice of his demand to the effective ser-
vice, which at the charge of the defendant he
demands at the hands of the judge, through
the means of his judicial service, the tenor of
the opinative decree is — failure in the ques-
tion of fuct; failure in the question of law ; or
failure in the question of fact, and failure in
the question of law.

Of the ecorrespondent decree — the tenor
in this case is, pursuer, your pursuit is dis-
missed — let it cease.

Tenor of the compensative decree : Pay to
the defendant compensation-money{so much]:
(if there be expense or vexation to any

SUITS — TERMINATION,

Although, by the present supposition, the
suit may and does receive, and is acrordingly
supposed to have received its termination in
the course of the same hearing us that in which
it was commenced; — in which case, what is
done on the defendant’s side will have to
be entered on the record, as well as what is
doneon the pursuer’s side ; — yet on thisocca-
sion, for greater distinctness, it way be ad-
vizable not to exbibit anything of what will
bave been required to be dane on the defen-
dant’s side : reserving that for the case which
will manifestly be by much the more ordinary
case, namely, that in which nothing is done
on the defendant’s side, until, in consequence
of un appropriate inandate issued by the judge,
he has paid bis attendance at the judicatory
before the judge : the pursuer, exceptions ex-
cepted, being present at the time.

Here then will follow the demand-paper,
containing the entries that will require to he
made on the part of the pursuer, he being the
person, and only person, whose discourse it
is considered as containing. Any portion of
discourse, which in consequence of it snay
have to’ be made on the defendant’s side, as
and for the discourre of a defendant, or a
number of co-defendents, will be exhibited at
the same time at which, in consequence of an
appropriate mandate from the judge, the de.
fendant or defendants in the more accustomed
manner, at a subsequent stage of the suit,
make their appearance on the scene,

Tenor of the terminative decree in this
casge : —

I. Opinative decree. The pursuer’s demand
iswell grounded —1. On the question of law;
2. So on the question of fact.

11. Mandative decree. Of this the tenor
will vary acrording to the species of the case,
and thence of the suit.

1. No wrong or quasi-wrong imputed to any
defendant. Suit purely requisitive not incul-
pative; partition requisition.

Appropriate mandate : — Partition sball be
begun, and under my direction made.

Pursuers one or more : defendunts one or
more : extrancous witnesses, none. Parties
fully bound on hoth sides; judicial serviee
dewanded hy the pursuer, granted. Opinative
decree, pursuer’s demand, wus adequately
grounded on the question of law: so, ade-
quately grounded on the question of fact.
Mandutive decree, by the issuing of which the
Jjudicial service is rendered, and the effective
service commanded to be rendered to the
defendant, expressible in the following ex-
amples: —

2. Cause of suit, say corporeal veratiom,
or the correspondent attempt, preparstion,
, or challenge. Mandative decree:

person in the character of defendunt.) For
delay of justice by useless occupation of
jud.e's time, pay to the helpless litigants
fuud [so0 much.]

compensation-ordering, — Pay [s0 much] in
compensation.
3. Cause of suit, non-perfurmance of come
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tract : contract the most ordinary sort, —
work done, goods furnished in expectation of
value in money, expected on Juat and ade-
quate grounds. Decree here again, —Pay [so
much] in compensation.

4. Suit publico-private ; cause of suit, thefr:
goods found on defendant — defendant imme-
diately prehended and adduced by pursuer,
confessing, or in vain denying : other witness
none. Opinative decree, under question of
fact, the goods taken by the defendant ; under
the question of law, taken under circum-
stances which make it theft. Mandative de-
cree, under compensative part, Convict, re-
stote the goods: under punitive part, Convict,
submit to the appropriate punishment [naming
it:) thereupon correspondent subsidiary pu-
nifactive mandate to the appropriate autho-
rities.

By execution given to this punishment, cor-
respondent service is rendered to the public
at large, say a securative service.

In every one of the four sorts of suit, and
in every individual of each sort, will be the
option of employing either a mandate ad-
dressed to the individual at whose hands
compliance is expected and called for; or a
prehension mandate, addressed to a prehensor,
and requiring prehension to be performed
either on a person, or a thing, or on both, as
the case may be.

Whether the need of prehension has place,
cannot be determined with propriety by the
mere consideration of the species of suit;
that is to say, as to whether it belongs to
one or another of the above-mentioned four
species.

1. In the case of an individual suit belong-
ing to the non-inculpative species, it may
bappen that the employment of this instru-
ment, strong and drastic as it is, may be
needful.

2. In tbe case of an individual suit belong-
ing to the criminative species, whether it be
the purely-public or the publico-private spe-
cies, it may happen that the employment of
this instrument of security may be needless:
indeed, to by far the greatest part of the ex-
tent, it will be so.

CHAPTER XVIL
SUITS, THEIR §TAGES.

StAces of inquiry, three :

* L Originsl inquiry.
11. Beiterated, recapitulatory, or quasi-jury
inquiry.

ITL Appellate inquiry.
are the same in all cases. On each
inquiry sittings and hearings in any number.
L Original inquiry, its business. Judge,
after bearings, pronounces his definitive de-
erees, opinative and imperative, and gives
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execution and effect, if there be no reiterated -
inquiry.

11. Reiterated inquiry, its efficient causes:

1. Judge’s spontaneous order.

2. On demand by pursuer.

3. On demand by defendant. Spontane.
ously be may order it; on demand, he muse.

1II. Appellate inquiry, its efficient cause,
demand from either side.

1. Ordinary time, after definitive judication
and before execution.

2. Extraordinary time, after interlocutory
decree and before execution thereof: where,
but for appeal, interlocutory might have the
effect of definitive. Examples: — 1. Undue
delay; 2. Precipitation; 3. Exclusion of evi-
dence.

I. Original itnquiry. Initiatory application,
if contentious, as on the occasion of a suit,
commences by a public application to the
judge, by some person as pursuer, or pursuer's
substitute; exceptions excepted, by pursuer.

If upon applicant’s own showing, no pro-
bable just cause of demand appearing, the
suit is dismissed: vexation thus to none but
applicant.

Causes for party’s non-attendance : —

1. His attendance is impracticable.

2. Preponderantly inconvenient.

3. Plainly useless or needless.

In case of falsehood, coupled with insin.
cerity or temerity, applicant is responsible, as
effectually as an extraneous witness. So every
other actor on the judicial theatre.

Also for purposed insincerity or temerity,
in respect of vexationto party, witness, judge,
or any other actor.

Application if causeless, wanton, or mali-
cious, a fine to helpless litigants, or say equal-
Justice fund.

Applicant may bring all or any witnesses,
who may all be counter-interrogated.

Applicant, if, with or without other wit-
nesses, he is unsble to speak to a certain fact,
but indicates one who could probably speak
to it, but whom be could not bring, — judge,
before dismission or retention, may convene
the alleged probable witness; upon like indi-
cation of him, another, and 8o on, till through
one or more stch indicant witnesses, a per-
cipient witness is found, whose evidence as
such is employable.

In so far as the procedure takes this course,
it is investigatorial.

Penal, the case in which such mveshgnt.lon
i8 most in demand; but it may be in any case
in which the importance will outweigh the
vexation.

The first mutual attendance will be the
defendant's first attend Now may all
parties bring all their evidences. Better a0
than not: for thus may matters be settled.

In this case will be the vast majority of
suits. Examples: —
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. 1. Small debts.

2. Trifling sssaults.

3. Vituperative oral discourses, with or
without others than the parties for witnesses.

4. Small detected thefts.

Be the case ever so complicated, here may
generally be settled —

1. The law and facts in issue.

2. In relation to such evidences as bave not
been adduced, the persons and things to be
sought, and their respective places.

By consent of all parties on the other side,
oD any attendance after the first, the presence
of l;my party or parties may be dispensed
with,

1L Inquiry recapitulatory, or quasi-jury
inquiry. The case in which an apt judge will
desire it, is where evidences which have been
received separately as they could be obtain-
ed, require to be confronted. A case in
which a party will desire it, is—where to the
above use is added that of affording to any
error of the judge the corrective applicable
by the quasi- jury, with ulterior argumenta-
tion on the whole evidence. For the check
applied by the quasi-jury, see Ch. XXVI.
Quasi-Jury.

On this reiterated inquiry, it being recapi-
tulatory, no evidence will be received that
could have been produced during the original
inquiry: to save time, by consent of parties,
the re-exhibition of any lot of evidence may
be omitted.

1L Inquiry appellate. 1Its efficient cause
on either side, — dissatisfuction with judge's
decrees. Sense of exposure to it will be
among his checks,

Evidence received here, none but what
was received below.

Necessary costs, comparatively inconsider-
able: —

1. Sole constant eost, the mere paper of
the record.

2. Incidental cost, fees for argumentation
by law practitioners.

Matter of the record, . statement of the
whole proceedings, evidence included: of
this, exemplars from 8 to 12 will have been
written at the same time, by the same hand,
by an invention in use. Saved thus will be,

1. Time, and expense of skilled labour in
revising for correction.

2. Possibility of variances, thenee of error.

Record transmitted by post. Expense im-
posed afterwards on the party in the wrong,
if solvent.

" Argumentative fees. Case requiring it, and
respondent unable, — power to judge below,
to defray the expense: to wit,

1. Exacting from appellant, in addition to
fees for his own side, the equivalent for those
on the other side : or,

2. Ordering money out of the helpless-li-
tigants’ fund as above.

SUITS, THEIR STAGES.

Power to judge appellate, to fine for un-
due appeal coupled with insncerity, teme-
;ity& or malice: fine for helpless-litiganta®

und.

On any inquiry, sittings and hearings may
be in any number as above. Sittings refer to
time — hearings to suit. Divers sittinga may
each be engrossed by one suit: divers sults
may be dispatched in ope sitting, each after
one hearing.

Under this code, in each judicatory, in
every day of the year, are two sittings: one
a day, the other a night sitting.

Justice is as needful one day as another :
in the dark part as in the light part. A judge
can as easily officiate at night, as does a mi-
litary officer, a watchman, or a man in any
other night occupation. A watchman must
keep awake: a judge need but be liable to
be awakened.

So, out-door sittings as well ss in-door.
Jurymen on view are out-door. More trou-
ble is now produced by the excursion of one
judge than by that of twelve jurymen. Not
but that /ere the judge carries a public with
him ; without a public, a judge is a tyrant
under the namne of a judge : alwaysa tyrant;
naturally a corruptionist.

A sitting is eitber of course, or appoint~
ed, or say by appointment : —

L. In course, the judge receives initiative
application.

2. By appointment, in consequence of an
order for attendance at a particular day and
bour, to any person or persons after an ini-
tiatory application, Night sittings are never
by appointment. Qut-door-sittings mode of
course,

Exceptions excepted, under this code, in all
sittings and all bearings, publicity is maxi-
mized. For exceptions see Const. Code.

The stages of judicature might be thought
here more numerous than expressed : an ad-
ditional one is, to wit, as often as any part
of a suit passes from one judge to another,
particularly from a depute to the principal
judge. This, bowever, is frequently matter
of necessity in all systems.

Place does not chbange bere as there; nor
thence is the vexation of transition imposed
on parties and witnesses. In general, where
change bas place, the original inquiry will be
by a depute — the recapitulatory, i. e. the
quasi-jury do, by the principal.  Desirable
it is, in proportion to complexity, intricacy,
and importance, that by the judge who ulti-
mately decides, all the evidence should have
been heard, that the whole may have pre-
sented itself to him in the same shape, and
that the best.

By the judge who extracted the viva voce
evidence should the immediate decree, in a4
far as possible, be pronounced

Under existing systcm, for avoidance of
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responsibility, judges several on the same
bench: one of them elicits the evidenee,
whilst the others only pronounce the decree.

In this arrangement, profit the sole object
attended to.

CHAPTER XVIIL
MEANS OF EXECUTION.

§ 1. Erecution, what.

By execution, understand that series of ope-
rations by which, on each individual occasion,
execution and eflect is given, or endeavoured
to be given, to that portion of substantive
law on which the demand made by the pur-
suer grounds itself. It is the series of opera-
tions, by the last of which that judicial
service is rendered, the performance of which
is the object of the demand so made,

What is done by this samne operation, is
the application of one or more of the reme-
dies which, in case of wrong, the law bas
provided and ordained to be applied.

The portion of law, execution and effect
to which is the ohject of the demand, is
either a portion of law ordaining in what
case and manner an impetrable right shall,
on an application made by the possessor, be
converted into a conmsumunate right; or a
portion of law by which one or more of the
remedies, in consideration of some wrong, of
the number of those of which its hist of re-
medinl wrongs is composed, is or are ordained
to be administered. - '

Byreapite, understand respite of execution,
in sv far as, when, on a vertain day and hour
execotion ought, according to general rules,
to be performed, the performance thereof,
on account of this or that particular circun-
stance, is deferred unto some other period or
length of time.

§ 2. Modes of agency applicable to the
purpose of execution.

Dependent of course on the mode of opera-
tion employed on the occusion, and for the
purpose in question, will be in every case,
the execution and effect given or not given
to the decree mm question.

This will of course depend partly upon
the nature and condition of the agents, but
in a more particular manner upon the nature
and condition of the subject- matters operated
upon.

As to the agents operating, they will in
every case be either persons or things, or
both : in eo far as they are things, of course
they will be things in the hands of persons.

As to the subject-matters of operation, in
80 far as they coine under the denomination
of persous, the faculties operated upon — the

ies to which the operation applies it-
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self — will require to be considered and dis.
tinguished.

These will be either the physical faculties,
in which case the mode of operation will
not be different from what it is in the case
of things; or the mental, or say the psycho-
logiral faculties. In this latter case, they
will be either the intellectual or the active
faculties : and in so far as they are the active
Sfaculties, no otherwise ean they be operated
upon, but through the medium of the sen-
sitive. -

Execution and effect may be given to the
decree of a judge, either by positive agency,
or negative agency. If by positive agency,
either on persons, or on things: if onper-
sons, either the person ultimately intended
to be operated upon, or some intermediate
person, by agency on the physical faculties,
or by agency on the sensitive faculties ; —on
the sensitive faculties, either for the pur-
pose of inflicting punisbment, or for the pur-
pose of producing compliance: if on things,
either on things appertaining to the person in
question, the party in the suit, or on things
belonging to any other persons taken at
large.

In English practice, under the name of
outlawry, this mode of operation is in ordi-
nary use. But in this case it is indiscriminate,
applying to all judicial service, and thereby
divesting the deliuquent of all rights without
exception : or at any rate, without any pur-
pored and delibernte exception. It is more-
over conjoined with positive agency, — the
property of the outlaw being judicially pre-
hensible, and judicially vendible.

Moreover, the evidence on which it is
grounded is that sort of evidence, which in
its nature cannot but tend to false results;
and on which, if justice were the object, no
judgment would ever be grounded. In this
case, it takes noncompliance as conclusive
evidence of delinquency, in the shape of con-
tempt for the authority of the judicatory;
whereas it may as easily be, aud perhaps us
frequently is, the result of inubility to exhi-
bit such compliance.

Under the here-proposed code, this nega-
tive mode of agency might be employed with
any degree of discriminution imaginable: for
by vivd voce examination of the person in
question, the whole state of his affuirs might
for this purpose be brought under view. He
might be divested of a mass of property in
the hands of this or that person, or of pro-
perty in the bands of this or that other - he
might be divested of an as yet unallowed
claim npon property in other hands: he
might even be divested of his domestic power
in relation to this or that child : or supposin,
the vccasion to warrant it, even of conju
puwers or rights; or the faculty of contracting
marriage with this or that individual person
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of the opposite sex, or on part of the female
sex, with this or that individual male.

Togive effect to any such negative agency,
it would be necessary tbat in giving exe-
cution and effect to a decree of this sort,
pronounced by one judicatory, all other ju-
dicatories should by pre-established law stand
enguged to concur : and that actual informa-
tiou of it, effectual and universal information,
accordingly be given. Inthe current systems,
tkis universality of effect actually has place:
but as to the receipt of-information necessary
to prevent injustice, in this as in most other
cases, it is treated by them as a matter of
entire indifference.

To the decrees of a judge in relation to
any person, execution and effect may be given,
either with or without the introduction of
a person other than the functionaries of jus.
tice.

When without such intervention, it will
be by mere physical agency in persons or
things, as in case of prehension.

When with such intervention, it is by com-
pliance on the part of some person or persons
that the effect is produced.

The person in question may in this case be
either the defendant, or any other person at

e.

On the part of the defendant or any other
given person, compliance wmay be produced
by operation on bis will, either immediately
or mediately through any number of wills,
one after another in a chain, as in the case of
investigatory evidence.

Call the chain of communication in this case
a volitional chair: : in the caseof evidence, an
énteflectuul chain.

In the way of hostility, or tyrannical op-
pression, or avowed bhostility, compliance bas
not unfrequently been known to be produced,
or understood to be produced, by influence
exercised in this anitnmediate mode

In the way of judicature, it cunnot be ex-
ercised on intermediate agents tuken at large,
without operating in the character of mislo-
cated punishment, nor therefore without in-
justice.

But in the case of delinquents, dealt with
as such, no reason appears why it sbould not
be employed, in so far us, in the eventual pu-
nishinent which it involves, no excess has
place.

In so far as execution and effect depend
vpon power exercised by the judge over
things, inexecution may be produced by de-
iay, whether the things in question are or are
not in the custody or power of the defendant :
for in either case, deterioration, destruction,
saportation, or concealment beyond recovery,
may have place.

Suppose appropriate and adequate security
found, provisionul prebension and sequestra.
tion may on no ground have place in relation
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to property in the hands of the person in.
tended to be operated upon, whether in the
character of 4 defendant, a pursuer, or anex-
traneous witness.

As in the one case the object of the judge
will be to exclude irreparsble damage, so will
it equally be so0 in the other.

On the occasion of the security exacted as
a ground for the employment of the means of
eventual execution in question, this will ae.
cordingly be borne by him in mind.

In the case of things, the mode of opera-
tion is mechanical, plain, and easy; so like-
wise in the case of persous, in so far as the
faculties necessary to be operated upon are
no others than those physical ones, in respect
of which the ease is not dlstmgmsbahle from
the case of things.

When the nature of the case requires that
the fuculties operated upon should be the
active, and to that effect the sensitive, then
starts up the great mass of difficulty ; 3 — then
it is, that on the part of the person in ques-
tion, whatever be the result requlsne to be
produced, compliance, appropriate complinnce
is necessary : compliance with regard to man-
dates and injunctions, or, to use the word
nore agreeable to the ear ofpower, obedrenre :
though, in truth, obedience is hut one mode
of compliance, and the case requires, that be
there ever g0 many modes, they should every
one of them be brought to view.

So far as the active faculty and the com-
pliance which belongs to it are out of the
question, forthcomingness on the part of the
subject-matter operated upon, forthcoming-
ness in the physical sense, conjoint presence
on the part of some operator and the subject-
matter of the operation, are necessary. In
this case, forthcomingness is employed in the
literul sense. But when, in so far as mind
is the subject-mutter operated upon, forth-
eomingness is not, in the litersl corporeal
sense, necessary : by an operator stationed in
London, operation, and that to the purpose of
producing compliance effectunl, may be per-
forined upon a mind stationed in Van Dieman’s
Land.

In so far as by mind in one place, mind in
another place, (though it be ever so widely
distant a place,) is capable of being operated
upon, especially if with effect—with the effect
of producing compliance, — fortheomingness
in a particular shape may be considered as
baviug place: forthoomingness in this shupe,
call virtual forthcomingness : in the other and
more ordinary shape, physical brtheommg-
ness.

Here then, and for the several above-men-
tioned purposes of probation, commumnication,
and ultimate and effective execution, eome
to be cunsidered the several possible modes
of effecting it : always with the ever conco.
witant and corresponding view of eflecting it



A N

.with the greatest certainty,-and, to the pur-
pose of the above-mentioned ultimate end,
with the greatest efficiency, and with the
least delay, vexation, and expense, to persons
associzted and interested, whetherin the cha-
racter of parties, witnesses, functionaries, or
persons taken at large.

Thereupon call for solution various pro-
blems having regard to forthcomingness ac-
cording to both modes, in relation to which,
as sbove, there was occasion to make the
distinction. In the immediately ensuing sec-
tion, they will find their place.

§ 3. Of Forthcomingness — to wit, for the
purpose of execution.

By forthcomingness, understand throughout
appropriate forthcomingness : by appropriate
forthcomingness, forthcomingness for the pur-
pose of execution and effect, whether in an
immediate way, or in either of the preparatory
and instrumental ways above mentioned.

Thus bave we forthcomingness to any one
of the three purposes above mentioned : pro-
bation,- communication, and immediate and
ultimate execution. In so far as concurrence
on the part of the will of him on whom the
operation requires to be performed, is not
necessary, forthcomingness, in the physical
and liters! sense ; — in so far as such concur-
rence is necessary, forthcomingness in the
above-mentioned virtual sense; —and in this
sense, in 60 far as the operation by which the
virtual forthcomingness is produced is effec-
tive, compliance is produced and has place.

To be appropriate and effective, forthcom-
ingness, whatsoever be the purpose of it —
whatsoever be the subject-matter of it, must
be 20, not only in respect of place, but more-
-over in respect of time.

Hence, in the case of forthcomingness for
the purpoee of eventual execution, comes the
danger of irreparable damage, and with it, a
great difficulty : especially as, in this case,
what is liable to bappen is, that the damage
may bave been produced in a case in which it
was not needed : for that, when the time for
immediate execution came, the necessary and
requisite forthcomingness would not have
been wanting.

Such is, by the supposition, the case, as
often as a solvent man who would sll along
have continued so, is subjected to arrest on
the score of debt.

Ouly in this case, where eventual execution
comes to be provided for, does the danger
of irreparable damage present itself under
any particularly formidableaspect : in the case
where actual execution comes to have place,
nodanger need be produced beyond that which
was intended.

On the subject of fortheomingness, the fol-
lowing are the topics which present a demand
for consideration : —
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-1, To what particular and specific par
poses, on the part of what ohjects or perions
in the character of subject-matters and.ip
what modes, may forthcomingness, physical
and virtual, to the general purpose of even.
tual execution, be necessary.

2. In what shapes or modes nom-forth.
comingness is, on those several occasions,
capable of baving place. Of inquiry under
this head, the use is that which follows under
the pext head. .

3. In which of those several modes forth-
comingness, for the general purposes of exe-
cution, is by provision of law capable of being
made to have place, and fit to be made to
have place.

4. In what manner damage, liable to be
produced by the operation of the arrange-
ments having for their object the securing of
forthcomingness, and in certain cases, through
forthcomingness of complience, may on the
several occasions, on the part of the several
classes of persons concerned, be minimized.

This leads to the consideration of the spe-
cies of damage which in the nature of the
case is lisble to be irreparable : the shapes in
which damage for want of service, or by rea-
son of wrong, must be irreparable. This will
depend upon the nature of the subject-matters.

As to.descriptions of persons: — I. Rirst
come persons at large, in the character of
eventual victims of bodily injury, in its seve-
ral possible shapes. Of these shapes & ge-
neral idea has already been given: purpose,
preserving or rescuing from injury, the per-
son in whose instance the provision for forth-
comingness is made, to bave place. Mode of
forthcomingness, — locatedness in some situ-
ation in which the thus protected person ray
be in a state of security against the evil ap-
prehended.

2. Next come persons appearing in the
character of applicants. Purposes preserving
from unjust vexation and expense, persons at
whose charge, in the character of defendants
or otherwise, the application is made : persons
at whose charge the scrvice called for by the
application, will, if rendered, be granted and
performed. Mode of forthcomingness—of all
modes by which sufficient security may be
afforded to eventual defendants, and witnesses
against vexation, unnecessary and thence un-
just, either in toto or in degree — of all those
several modes, whichsoever shall upon inquiry
be regarded as promising to be to the appli-
cant in question least vexatious.

3. Next come cointeressees” of the appli-
cant, who, though conjoined with him in re-
spect of interest, have not accompanied him
in his application to the seat of judicature.
Purposes: — I. Joining with him in affording,
as above, security to defendants and forced
witnesses, againet injustice. 2. Affording to
him security for their bearing along with him,
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- - 4may pventually attend the operation of claim-
-ing those serrices, in the benefit of which in
80 far as the claim suoceeeds, they will receive
a share. Mode, abtaining their personal at.
tendance at the seat of judicature for the pur-
pose of their joint responsibility as above :
their attendance, or if without preponderant
evil it cannot have place, in some other shape
such security as shall be deemed sufficient.

4. Next come witnesses — extraneous wit-
nesses. Purposes as follow: —1. In the case
of such as come voluntarily, either in the first
instance at the desire of the applicant, or
afterwards at bis desire or that of any of
bis co-inter , security against those for
whom they attend, in respect of needless and
uncompensated vexation and expense in the
exercise of that function ; of which secarity
they may in case of need be informed or re-
minded by the judge. 2. Against falsehood on
their part, as well to him at whose request
they come, as in favour of the party or parties
on the other side, to whose detriment, in the
minds of those by whom they are called in,
they are expected to testify.

5. As to all the several other actors on the
Jjudicial theatre, after what has been said, the
purposes and uses of this forthcomingness, as
well to each as to all, will not require sepa-
rate mention.

6. So as to functionaries at large, meaning
all such otber persons as, not being at the
time of the application present at the place
at which it is made, may come to their posts
to act in the judicial drama. In all ordinary
cases, for forthcomingness on their part, the
official situations respectively occupied by
them will afford sufficient security.

In regard to this matter, whatsoever re-
quires to be recommended as most apt, may
be comprised in two rules: —

Rule 1. Of all modes of securing forth-
comingness, immediate or eventual— of all
modes that promise to be alike effectual,
choose that which, with reference to the in-
dividual in question, at the time in question,
promises to be the least vexatious,

Rule 2. In each case, where the most effi. -
cacious isat the same time the most vexativus,
weigh against the evil of vexation from exe-
cution, the evil from the diminished proba-
lility of ultimate execution, and embrace that
mode which promises to be the least vexa-
tious.

For this purpose, the circumstances of the
individual will in each case require to be
taken inte account. From the nature of the
suit alone, no well-grounded judgment can
be formed.

At the commencement of a suit, actual
forth gness is y for one pur-
pose; eventual forthcomingnes:, and actoal
security for it, at another time.

You. 11

_ Tnso far as, o0 the part-of the individad . -
in -question, testification in the presence of

the judge is necessary (or for any other pur<
pose,) the forthcomingness necessaryis actual

is not necessary, actual forthcomingness may
not be necessary ; eventual forthcomingness,
and thence present security foreventual forth-
comingness, may be sufficient.

For thus obtaining and securing compliance
respecting forthcomingness, the means em-
ployable are either such as operate on the
body, or such as operate only on the mind:
in the first case, they may be styled prehen-
sive; in the other case, accersitive. Toemploy
the prebensive mesns, is to cause the person
in question to be secured wherever be is, and
(as a thing moveable might be) brought to
the place at which the operation, whatever it
be, which it is decreed to perform on him,
may be performed: in the case here in ques-
tion, that of causing him to speak in relation
to the subject in question.

The prebensive is always the most vexa-.
tious: it ought, therefore, never to be em-
ployed but uuder the expectation that the
accersitive will not suffice.

To things, the prehensive is the only one
of the two means which the nature of the
case admits of. But the prehensive may be
performed either by the person in whose eus.
tody they are, or by the functionary by whors,
if performed upon him, the prehensive would
be performed.

When things alone are the intended object
of prehension, the appropriate instrument
is therefore (unless effective reluctance be
apprebended) an instrument of accersition
addressed to the person, coupled with an
instrument of mandation, requiring bim to
prehend and adduee the thing.

On what occasions — in what shapes, way
forthcomingnesswith jnost advantage be made
to have place; to wit, to the several pur-
poses of eventusl execution, probation, and
communication, and in each instance, with
least damage ?

In so far as the sole purpose in view is the
production of forthcomingness, the sole par-
pose in view is the production of compliance
on the part of him in relation to whom the
desire is, that he be forthcoming: the ques-
tion, therefore, respecting forthcomingness,
may be changed into & question respecting
compliance. The individual being supposed
to be, as to the purpose of compliance, forth-
coming ; which is the most efficacious course,
and, at the same time, the aptest in other
respects, that can be taken for the securing
of compliance ?

The problem then here is, at the com-
mencement of a suit, in case of apprehended
reluctance and noneompliance at the end of
the suit, bow to obtain adequate probability

(]

forthcomingness:-in so far as such testificafion

IEENVE
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and assurance of compliance at the end of the
suit: compliance, in so far as at the time in
question may be found necessary to the giving
execution and effect to the decrees, which the
judge may eventually see it right to issue.

In other words, what are the obtainable —
and of those obtainable, what the most apt,
and thence desirable, pledges for the defend-
ant’s compliance with such decree as it is in
the contemplation of the judge to issue?

Forthcomingness in relation to the ficti-
tious entities termed rights — forthcomingness
in the physical and proper sense, — actual
forthcomingness, cannot have place : not so
in the improper, but not the less necessary
sense — not 50 that which may be termcd
virtual forthcomingness.

As to the mode in which forthcomingness
with relation to these fictitious, but not the
less valuable objects or subject-tnatters is
capable of being employed, and thence the
purposes, to which it is capable of being em-
ployed to effect in the most beneficial man-
ner: these are as follows, —

1. In the case of such as are transferable,
~ eventually employing the right in the cha-
racter of matter of satisfaction.

2. In the case of those which are untrans-
ferable, as well as those which are transfer-
able, —— employing them as instruments of
punishment.: forin so faras abstracted, in that
character may the matter of good in this as
in any other shape be employed.

3. So the employing them in the character
of instruments of constraint or restraint.

The shapes in which nonforthcomingness
rozy bave place, — the causes by which at the
time in question it may be produced, are —

I. Nonforthcomingness of persons.

1. Take, in the first place, those which
have place on the part of a person, and not
on the part of a thing. Of these, take the
following for example: —

1. Incarceration.

2: Relative confinement (territorial.)

3. Relativeinfirmity of body, notincurable.

4. Relative infirmity of body, incurable.

5. Relativeinfirmity of mind, notincurable.

6. Relative infirmity of mind, incurable.

7. Relative infancy.

By relative, understand, in such sort and
degree as to the purpose in question, in the
individual case in question, to operate supe-
tably or insuperably, as an obstacle to forth-
comingness.

11. Nonforthcomingness of persons and
things.

Take, in the next place, those cases in
which this obstacle is capable of applying not
only to & person but also to a thing; at any
rate, to a thing of the moveable class.

1. Expatriation precedential or anteceden-
tial ; to wit, to the time of the application
made.
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2. Expatriation consequential or subse-
quentinl, apprebended.

3. Exprovenention precedential as above.

4. Exprovenention subsequential, or conse-
quential apprebended.

5. Latentcy, — the place kept purposely
unknown with relation to the time of the
application : this may be antecedential or ap-
prehended, cor ial or subsequential, as
above.

In the case of persons,furtheomingness may
be necessary, and nonforthcomingnessa source
of irreparable danage, in any one of these cu-
pacities :—

1. As subject-matters of wrong or injury.

2. As sources of remedy for injury.

3. As sources of evidence.

4. As instruments of communication; to
wit, with reference to such subject-matters,
between which, communication is capable of
being made to have plece.

In the case where, by forthcomingness, a
person is capable of being a source of redress
or remedy, the means by which he may be so
ure as follow:—

1. By being compelled to administer satis-
faction.

2. By being compelied to suffer punishment,
for the general benefit of justice.

3. By being induced, by whatever means,
to afford evidence.

4, In particulur situations as to teme and
place, by beiug employed as an instrument of
communication ; to wit, between any of the
several subject-mat{ersabove brought to view.

Of the want of forthcomingness on the
part of a person in any one of the above-men-
tioned several capacities, icreparable damage
is capable of being the result.

Of forthcomingness on the part of things, the
purposes may be—~1. Securiug from damage,
and in particular from irreparable damage, the
thing in question, and all who have an iuterest
init. In the case of a suit of which a thing
is the object ur subject-matter, these will na-
turally be, the applicant, and if he has any,
his cointeresees.

2. Preserving it from being converted into
an instrument of mischief, regard being had
to the proprietor, or any other person in
whose custody or power it may happen to be
lodged.

3. Employing it as an instrument of com-
pulsion or restriction, for the extraction of
forthcomingness, or of compliance in any
otber shape at the hands of any person by
whom any interest in it is possessed.

4. Employing it as & means of affording
satisfaction, whether identical or compensa-
tional, as the case may be: or in default of
other means, even 8s 8 means of punishment,

The eventual fortheomingness produced for
the purpose of execution, whether it be the
forthcomingness of a person or a thing, may

1
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be either the ultimate or the instrumental
object of what is done. Thus, where it is
instrumental, the forthcomingness produced
on the part of a person mey have no other
object than the producing eventual forth-
comingness on the part of a thing; or the
forthcomningness produced on the part of a
thing may have no other object than the pro-
ducing eventual forthcomingness on the, part
of a person: the owner of a horse may be
taken into eustody, for the purpose of causing
him to give up the horse; or the horse may
be taken into custody, for no other purpose
than to cause the owner to pay attendance
at the judicatory.

Nonforthcomingness or noncompliance may
bave been produced by any oue of the several
causes following : —

1. Want of notice, i. ¢. knowledge of the
obligation and demand.

2. Want of power.

3. Want of will.

Supposing notice given and received, either
went of power or want of will has been the
cause of it.

Supposing power not wanting, only can
want of will have bcen the cause of it.

Of want of power, the cause may be, with
relation to the person in question, either in-
trinsic or extrinsic: intrinsic, a8 in case of
infirmity whether of body or mind, permanent
or temporary : if extrinsic, it may be natural
or factitious ; natural — for instance, the state
of the weather or the road, whether in the
state of unaptness or distance; factitious, us
in the case of an insuperable impediment, im-
posed by any buman band.

When will is wanting, the deficiency will
have its cause in the contemplation either of
the immediate or of the ultimate object,in the
endeavouring to produce the forthcomingness,
as the case may be: in either case, in the con-
templation of the suffering which may be the
result of it.

When for the purpose of punibility, or sa-
tisfaction, forthcomingness of the person does
not exist, it may still exist for the purpose of
testification.

Letters from Europe reach Van Dieman’s
Land, and a letter from a judge to an indivi-
dual there, need not find more difficulty in
doing &0, than a letter from a father to a son.
The answer might come either without the
mtervention of any functionary there, as does
in England the answer to a bill in equity ; or
in case of need, supposing a judicatory upon
the plap of this code established there, the
wministry of the judge might be employed
there, insecuring correctness, completeness,
ond clearness, by vivd voce interrogation, in
the same manner as in England.

ILL Nonforthcomingness of rights. In this
case, no other cause can nonforthcomingness
bave, than- the nonpossession of that autho-
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rity by which rights are maintaived or annihi-
lsted at pleasure. In the case of rights, forth.
comingness, then, is a state of things which
can pever fuil to have place — nonforthcom-
ingness, a state of things which never can
have place.

§ 4. Of Procedure inter distantes.

When parties on both or all sides, with
sources of personal, written,and real evidence,
are all stationary and within tbe Jocal field of
the same immediate judicatory, it is well:
and happily, in this case are most suits, and
most occasions of demand for suits: and in
this case, unavoidable delay, vexation, and
expense, are minimized.

But what is unbappily not impossible is,
that these several objects, individually taken,
may, if fixed, be each of them under a differ-
ent judicatory; cach of them in a state of mi.
gration: all of them in the field of one and
the same foreign judicatory, of one and the
same foreign state; or each of them in a dif-
ferent judicatory of the same foreign state;
or each of them in some judicatory of a differ-
ent foreign state : and of each of these objects,
the number may be indefinitely great.

Thus complex, consequently thus embar.
rassing, may be the state of things for which
provision may require to be made.

In so far as the field of operation extends
not beyond the locel field of dominion of the
political state in question (distant dependen-
cies at the same time, with their necessarily
half-independent official establishmerfts, out
of the question,) the difficulty is not insuper-
able: nor yet would it be insupersble, if na-
tions so contiguous, that of the dominions of
each, some part were nearer to some part of
the other than to some part of its own, had
each of them to this purpose the same system
of procedure. But how distant the prospect
is of any such extensive good, in this or any
other shape, is but too manifest.

On this occesion, when difficulty is spoken
of, it is on the supposition that the maximi-
zation of the happiness of the greatest num-
ber being the all-comprebensive end in view,
the adjective branch bas for its end in view,
maximization of rectitudeof decision, and mi-
nimization of delay, vexation, and expense.

But under the current systems of procedure,
no such difficulty has place: nautically speak-
ing, all is plain sailing. Knots, bow numerous
socver, are all dealt with in the same manner ;
all dealt with in the manner of the Gordian
knot. For all of them, one sword serves—
ginister interest in the hands of the appro-
priate constituted authorities, but more par-
ticularly those of the lawyer tribe. To max-
imize the number of suits and defences that
will efford lawyer’s profit, maximizing at the
same time the quantity of such profit extrac-
tible and extracted from each — to minimize
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st the same time the nuraber of suits that will
not afford lawyer’s profit: such are the con-
Jjunct ends to which, in so fur as depends upon
that tribe, all arrangements aud proceedings
under them are directed. As to the maximi-
zation of rectitude of decision, taking the law
for the standard, it is matter of indifference :
as to the minimization of delay, vexation, and
expense, it is matter of abhorrence, seeing
thit minimization of lawyer's profit would
be among the results of minimizativon of ex-
pense,

Suppose this case : — pursuer one, defendar
one ; condition of both stationary, but doti-
cile of pursuer in the field of one immediate
judicatory — domicile of the defender in that
of another.

Iu this case, the simplest course, and in
general perhaps the least inconvenient, will
be for the plaintiff to repair in person to the
defendant’s judicatory. To the plaintiff, this
arrangement will be the most convenient in
respeet of the fuculty of judicial compensa-
tion — a faculty which, it the right be on the
pursuer's side, will be in most cases of prime
use to him, and cannat, in any casc except in
respect of the vexation and cxpense of migra-
tion, be in any way disadvantageous to him.

Note, — that by the rules of procedure,
preference in respect of priority in hearings
should on this account be given to parties
coming from a distance : for the like reaon,
80 also to extraneous wituesses.

But what may also happen is, that not with-
out preponderant inconvenience, or perhaps
not on any terms, is it in the power®f him who
would be pursuer to muke this migration. 1n
this state of things, either examination through
the medium of writing must be adwnitted, or
execution and effect cannot be given to the
portion of law on which the right of the
pursuer to the services of the judge, for the
purpose of his demand, is grounded.

Examination of a person, party, or extra-
neous witness, through the medium of writing,
is, in the nature of the cuse, performable in
either of two ways : immediately without the
intervention of any judge ; or unimmediately
with the intervention of the judge, sitting in
the justice-chamber of the judicatory under
which the defendant has his abode : — mode,
in the first case, the epistolary mode; in the
other, the distant-examination mode.

In the ease where, through the intervention
of writing, the judge is occupicd in the busi-
ness of examination as above, the writing
wust have been addressed to the judge. For
suppose no such writing addressed to the
judge, and yet the judge employed, the case
must be, that though the pursuer is not pre-
sent, some substitute of hisis; and if so, the
esse is the same as if the pursuer himself
were present, except that the defendent has
not in this case the benefit of extracting in-
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formation and admissions from him, as if he
were on the spot.

It beinz supposed that it is by the medium
of writing addressed and communicated to
the judge that the examination is performed,
what ig possible is, that the instrument of
examination consists of nothing more than a
string of interrogatories, to which it is the
business of the judge to extract answers. In
this case the examination is performed in the
same manner as when, in the English equity
courts, the examination of an extrancous wit-
ness, or of a party considered in the character
of a witness, is performed.

In tbat caze, be the importance of the
cause ever so greaf, this vital function is
abandoned to some obscure underling whose
name is never known, and who acts in secret,
no third persou being present, and who in
relation to the matter in dispute has no other
information thau what the interrogatories
give him — & sort of informativn which in
the case of the epistolary examination of a
defendant by the initiatory discourse of a
pursiter, termned the bill, is not admitted as
sufficient: to authorize the exaction of an
answer, a correspondent assertion on the part
of the pursuer is made indispensable, though
that assertion is, without check or pretence of
check, allowed to be false, and is so perhaps
as often as not.

As to these two modes, there seems no
reason why the option of them should not
be given by law to the pursyer: in some cir-
cumstances, the one will be the wore advan-
tageous to him, supposing him in the right;
in otherr, the other.

If performed in the purely epistolary mode
without the interveniion of the judge, the
examination of the defendant will in so far
be performed in the same manner as under
the authority of an English equity court it is
performed on a defendant, in and by the ini-
tiatory instrument called a bill ; except that
in such bill, to the string of interrogatories
is prefixed a vast mass of irrelevant matter
composed of lies and absurdities, such as in
any system of procedure which had justice
for its object, never could bave had place.

In this case, unless by eccident, the pur-
suer’s judicatory has at command some means
of justiciability, sufficient in the case in ques-
tion to ensure compliance (property, for ex-
ample, susceptible of prebension,) the pur-
suer will not have any means of securing
ultimate compliance with his demand, nor in
the meantime, responsion to the purpose of
giving effect to it, without the interventios
of the defendant’s judicatory.

Under these circumstances it seems scarce
possible to secure prompt and effectua! re.
sponsion without full communication on the
subject with the judge —a communication
not less full than what would require to be
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made by the pursuer to an agent of his own.
On the part of the defendant, suppose (what
will always be the most common case) com-
ptete reluctance, the following are the courses
which it will take: —

1. In the first place, non-responsion, viz.
down to the last moment, and for the pro-
curement of toleration, excuse upon excuse,
if any, are admitted. True it is, that for
securing the correctness of such excuses, and
thence the ebsence of them, where no proper
excuses bave place, punishment for mendacity,
insincerity, or rash assertion, will in course
be impending : but of such restraining powers
the efficiency cannot in every case be com-
plete. For, with a little ingenuity, under
circumstances tolerably fuvourable, excuses,
which if they came of themnselves would be
Just andyvadequate, may be brought into ex-
istence.

2. The stores of non-responsion being ex-
bausted, next comes insufficient responsion:
on the defendant’s part, the insufficient re-
sponsion ; on the pursuer’s part, indications
of the sufficiency, with directions for the
supply. To the length of this series — to the
number and respective magnitude of the
terms of which it may be composed, it scems
not easy, if it even be possible, by any gene-
ral view that can be taken of the subject, to
set limits. For producing the effect that
would be aimed at by eny such limits, a
coutse that presénts itself is this:——on the
pursuer’s part, facts, which if true would
be sufficient (notwithstanding anything that
could be said on the other side) to substan-
tiate the pursuer’s claim, are hypothetically
asserted, accompaniied with a statement, that
to that special purpose, true or untrue, un-
less sufficiently coutradicted, they shell be
regarded as admitted.

Hence, on a general view, may be seen the
difficulties with which, in every case in which
there is no judicial confruntetion of parties,
a pursuer way huve to contend. Without
bis presence, an agent, bowever ample his
instructions, though acting in the presence
of the defeudant as well as the judge in the
distant judicatory, may be but an inadequate
substitute.

If an agent chosen by the party as the most
likely, more so than any other person he has
access to, to espouse his interest with the
greatest warmth, and thence to apply his
facuities, such as they are, to the subject with
tbe strongest force of attention, is Lable to
be thus inadequate, — still more so, generally
speaking, will be the judge. Skill derived
from appropriate practice and experience, say
still greater ; but for the natural deficiency in
the article of zesl, it were too much to ex-
pect that, by any extra magnitude of skill,
compensation will in an adequate degree be
made,

MEANS OF EXECUTION.

What niay be sqid iu general is, that the
less complicated the case, the greater the
probability is, that, without the judicial con-
frontation, examination in the epistolery mode
can be made sufficient for a well-entitled
pursuer’s purpose. 'To make his option be-
tween the two modes, will therefore rest on
the pursuer in each individual case.

A case in which tbe services of the distant
judge might be employed in this good work
with particular advantage, is this : a pursuer
by reason of his occupation or state of health,
is incupacitated from migrating to the distant
judicatory, and staying there for the requisite
time ; and moreover, by the state of his pe-
cuniary circumstances, incapacitated from en-
guging the services of a professional, or other
apt agent. Here might be a case of compas-
sion, calling for the conjunct operation of the
judge of the pursuer s judicatory, and the
Judge of the distant judicatory, namely, the
defendant’s judicatory. The pursuer-general,
in his quslity of advocate of the poor, extracts
from the mouth of the pursuer, in the pre-
seuce of the judge, facts which, in bis view,
and in the view of the judge are, if true (the
contrary of which he sees no ground to sus-
peet,) sufficient to constitute an adequate
ground for the pursuer’s demand ; at any rate
if supported by such evidence as tbe pursuer,
subject to punishment as for insincerity, hes
stated us being about to be proved by such
persons as he has given indication of.

The minute in which this evidence is con-
tained, being authenticated by the signatures
of the pursuer-general and the judge, accon-
panied with such explanatory observations, if
any, as shall by them bave been deemed re-
quisite, is transmitted by this same judge to
the judge of the defendant’s distant judica-
tory, with a request to him to convene the
defendant, and proceed thereupon as the jus-
tice of the case may require.

What has been sbove observed in relation
to the case where, at the instance of a pur-
suer, a defendant is at the commencewment of
a suit to be exemined, will, to an extent more
or less considerable, be found to be applicable
to the case where, on that same side, or on
either side, a person is to be examined in the
character of an extraneous witness. Conai-
dered merely in the character of a witness,
ane part of that which would commonly com.
pose the subject-mutter of examination in the
case of a defendunt, has na place in the case
of an extraneous witness. 7This part is what
is composed of the subject-matter of admis-
sions. The facts proposed to be admitted may
in any number be facte of which the defendant
bas no personal izance ; he not baving
heen, in relation to them, himself a percipicent
witness, but being satisfied of their existence
either from report inade to him by percipieat
witnesses, or by inference drawn from circuss-
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stantial evidence. From an extraneous wit-
nesa, nothing in the way of admission, as
above, will be relevant; the only facts, the
statement of which can with propriety be
received from him to the purpose of their
operating in the character of appropriate evi-
dence, will be those in relation to which he
has been a percipient witness : as to any other
facts, if his testimony be in any way relevant
—if it be capable of throwing light on the
matter in dispute in any way, it will be in the
character of purely indicative evidence, giving
information of a source from whence appro-
priate evidence may, it is supposed, be ex-
tracted,

As to indifference, altbough it may have
place, and of course not unfiequently will
have place, it is, however, no more to be
depended upon, consistently with common
sagacity, in the case of an extraneous witness,
than in the case of a party — on the occasion
here supposcd, a party on the defendant's
side. By interest in every imaginable shape,
self-regarding, sympathetic, and antipathetic
— by a tie of interest, of any degree of
strength from that of a cob-web to that of a
cable —from the slightest imaginable, up to an
interest equal in strength to that of the party
himself, or even greater, may the affections
and correspondent conduct (thet is to say, on
the present occasion, the discourse of the
extraneous witness,) be determined. By cor-
respondent variations in respect of frame of
mind as between a party defendant and an
extraneous wituess on bis side, the bias to-
wards that side in the mind of the extraneous
witness may be made even stronger than that
in the mind of the defendant himself. Many,
there can be no doubt, have been the occa-
sions on which, for the purpose of giving
support to the side of a defendent in a suit,
in which, for the advancement of his own
interest, the defendant would not have
transgressed the line of truth, an extraneous
witness has, without solicitation on the de-
fendent's part, or intercourse held with him
immediately or unimmediately, transgressed
that same line in such sort as to have fallen
into the guilt of perjury.

Of these observations, what is the practical
bearing on the case here in hand ? It is this,
viz. that as to reluctance in the mind of an
extraneous witness, a degree of it may not
unfrequently heve place, not inferior but
even much superior to any that has place in
the mind of the defendant himself. 1na way
perfectly simple and intelligible, a difference
not greater than that which is continually
exemplified between two persons standing in
these two relations one to the other, will
suffice to realize this at first sight apparent
paradox, without recourse to any such un-.
tangible state of things as that of a difference
between two minds. The supposition is rea.
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lized as oflen as an extraneous witness in
indigent circumstances has in expectancy a
benefit, the value of which to him in his eir-
cumstances is greater, than to the defendant
in bis affluent circumstances is the value of
the whole subject-matter of the dispute.

Generally speaking, in the situation of
extrancous witness, the quantity of matter
required to be extracted from a man will be,
to an ndefinite amount, less abundant and
maqre simple than what will require to be
extracted from a8 man in the situation of &
party defendant. Most commonly, the fact in
relation to which he will be called upon to
testify, will be some one fact, in relation to
which he has been a percipient witness;
while the facts which, for the purpose of one
and the same suit, a pursuer may have need
to establish as against & dcfendant, may be
indefinitely and higbly numerous.

The practieal conclusion is, that, generally
speaking, examination in the epistolary made,
with or without the intervention of the judge
of the distant judicatory, will be more fre-
quently found eligible, as applied to the si-
tuation of an extraneous witness, than in its
application to the situation of a party de-
fendant.

As it can seldom fail to happen that, in the
situation of pursuer, a party may have need
to extract admissious or testimony, or both,
from the lips or hands of a defendant, so what
will be continually happening is, that on his
part, the defendant may have like need to ex-
tract admissions or testimony, or both, from
the lips or the bands of the pursuer.

Under the authority of the English equity
courts, where this sort of reaction has place,
the lawyer tribe have given themselves the
benefit of making for themselves an additional
suit out of it. This suit is called by them, a
crossed suit, or a cross cause : and forasmuch
as, on the part of the plaintiff and his profes-
sional advisers and assistants of all classes,
reluctance in respect of admissions and tes-
timony may be not inferior to what it is on
tbe defendant’s side, hence it is, that by a
state of things thus frequently occurring, the
delay, vexation, and expense, with the profit
extractible and extracted out of the expense,
is doubled : and this in the perbaps compa-
ratively rore case (relation had to the sort of
causes carried into those courts,) of a suit
0 simple as to have no more than one party
on each side. -

So much for testimonial evidence, received
or extracted for the purpose of the suit. Re-
main, ready-written, and real evidence. In
this case, comparison had with those which
precede, but little difficulty has place : on the
part of the written document, no reluctance
to the being produced; as little in the case of
real evidence, unless a possible exception be
considered as having place in the case of an



Cu. XVIIL]

animal, to which, while perception is ascribed,
reason is denied. But in this case, whether
it be a canary bird or an ostrich, a Guinea
pig or a royal tiger, no obstacle imposed by
reluctance is apt to be found insuperable,

But all ready-written evidence, and sll
sources of real evidence, have this in com-
mon with one snother, and with every source
of oral evidence, viz. that they are in the
custody of sore keeper; and on the part of
this keeper, whether it be in the character of
party defendant or extraneous witness, reluc-
tance in any degree may have place,

The case is not much varied, where instead
of appearing in the character of & souree of
evidence, the written instrument, or the other
thing in question, of whatever sort it be, bas
need to be made forthcoming in the character
of a subject-matter of the dispute. Of the
demand on one side of the suit: of the defence
on the other. The same horse which con-
stitutes the subject of the pursuer’s demand,
and which, in case of success on bis side, will
be to be delivered into his possession, wnay
in the mean time be to be inspected, for the
purpose of ascertaining the condition the ani-
roal is in, and thence its value.

In the cases last mentioned, the difficulty
of obtaining, at the hands of a relatively dis-
tant judicatory, the assistauce requisite to
justice, may be considered as being*at its
minimum.

Ready-written evidence affords modifica-
tions in relation to which, appropriate ar-
rangements will require to be made iu detail.

Documents, of the contents of which the
temporary concealment is necessitated by
some exigeucy of the public interest, must
not, during the time of such concealment,
be rendered accessible at the command of
private exigency or private artifice.

To maximize for all these several purposes,
the facility of intercourse between judicatory
and judicatory, will be among the cares of the
system of procedure. For this purpose alone,
were it applicable to no other, the sort of
establishment so extcnsively known under
the name of the post, might be worth insti-
tuting and keeping on foot, where it is not
instituted and kept on foot.

By the transmission of the record itself
from the immediate to the appellate judica-
tory, instead of a transcript, — delay, vexa-
tion, and expense, may to no small amount be
saved. A transcript would indeed require no
more time than the original for its convey-
ance. But for the transcription, time in no
smal] quantity will be requisite. This time
cannot easily be other than official ; and of
official time thus empleyed, the quantity can-
not be otherwise than limited. Documents
liable to be of such importance cannot safely
be located, though for ever so short & time,
in any other than we' known hands. Ia

MEANS OF EXECUTION,

English procedure, the transmission of a re-
cord in the original, from an immediate to an
appellate judicatory, is familiar practice : it
is the result of the sort of imperative decree
known to lawyers by the so unexpressive
appellation of a writ of certiorari, or for
shortness, a certiorari  In this case, the du-
cument continues at the scat of the judica-
tory, by the authority of which the transmis-
sion of it was exacted.

By retransmission, the purposes of justite
may be better served; but smong the pur-
poses of the system here in question, the pur-
poses of justice never have had, nor ever
could bave bad place.

§ 5. Friendly Bondsmanship.

A friendly, or say accommoduting auxiliary
judicial bondsman is, as we heve seen, a per-
son who, on the occasion and in the course of
a suit, lends his aid to one of the parties, by
taking upon himself an eventual and future
contingent burthen, for the sake and purpose
of conferring on that same party a present
benefit reputed more than equivalent.

To a party on either side of the suit is
this good oftice capable of being rendered.

It may be rendered in every part of the
course of the suit, on any occasion, for any
purpose.

Of the case in which it may be rendered
to a party on the pursuer’s side, an example is
as follows :—

According to the evidence delivered by
a pursuer, circumstances on the part of the
defendant sre such, that unless for the giv-
ing ultimate execution and effect to & decree
establishing the pursuer’s demand, arrange-
ments of security are taken, onerous to any
degree not exceeding the burthen of such
ultimate execution, — the probability is, that
the necessary means of giving effect to such
ultimate decree would not be obtainable.

In any uumber, any persons may be co-
auxiliary bondsmen for any person.

But it will be for the care of the judge
that this accommodation be employed in such
sort as not to produce without his intention
a commutation of corporal for pecuniary pu-
nishment.

In respect of judgment, attentiveness, and
even probity, the reputation of the judg:
stands pledged for his not suffering this
culty to be employed as an instrument for
the evasion of justice, as by acceptance given
to bondsmen whom the event shall have
shown to be insufficient.

Of the demand for security in this or some
other shape, the urgency will be directly as
the magnitude of the evil to which the pro-
posed defendaut will, by being constituted
such, be exposed, and inversely as the re.
sponsibility of the applicant in respect of his
condition 1n life,
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" On this occasion, the party primarily be-
pefited is the proposed parsuer; for, but for
this benefit, the benefit which by the legis-
lator is intended for him, might by the judge
be denied.

The security thus afforded to & proposed
defendant against vexation at the hands of a
proposed pursuer is but one of divers securi-
ties, of which, on every occasion on which by
the judge e security is regarded as necessary,
the least burthensome will be preferred.

Where the co-sponsors, or say co-accom-
modationista, are more than one, the loss will
be divided according to pecuniary circumstan-
ces, as ir ~ses of compensation for wrong.

On the ,ccommodation-engagement instru-
ment, the matter of the accoinmodationist’s
code will have been printed. A separste re-
gister will in every judicatory be kept, under
the name of the accommodation-register.

In the accommodation - register, on the
occasion of each individual-accommodation-
engagement, from this elementary matter,
general matter under correspondent heads will
be deduced et the end of each year, for the
whole of the year: —

1. Name of the suit, and the occasion on
which the accommodation bond is entered
into.

2. Inconvenience saved by the accommo-
dation-engagement.

3. Party to whom the inconvenience was
saved.

4. Person on whose application to thejudge,
the engagement was entered into.

5. Time during which the engagement is
to continue.

8. Result of the engagement — the incon-
venience incurred or prevented.

Subject-matters, which for the purpose of
securing compliance to a judicial mandate are
in genersl capable of being acted upon, are
property and person : by possibility, reputation
and condition in life ; but so rare and extra-
ordinary are the cases in which to this pur-
pose they are capable of being acted upon,
and so precarious is the success of any endea-
vours for that purpose, that they may be put
aside as not worth insisting upon in compa-
rison with either of the two others; to wit,
person and property.

In regard to property, a circumstance that
presents itself at first view is, that in the
case of a great part of mankind, persons under
age included, or in the case of a considerable
proportion, indeed considerably the greater
part, co-subpossession has place.

_ To execution, whether provisiona! (or say
instrumeutary) or definitive, cooperation on
the part of him at whose charge it is to be
performed, may be necessary or not: if, and
when necessary, compliance on his part re-
quires zo be produced.
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Universal accommotlation baving been the
end in view of this institntion, in so far as it
has any end in view, such accordingly is the
use and application bereinshove made of it.
Occasions, asmany witbout exception as those
in which this effect could be given to it;
sides of the cause both, on the one with tbe
same facility as on the other; number of
persons admitted to the exercise of this be-
neficent function, in whatsoever number dis-
position is found to have place, and the exi-
gency of the case is found to require : num-
ber no more than one, where the mcans and
situation in life of tbat one are sufficient;
number to any amount greater than one,
where for the eventusl sum necessary to con-
stitute the security, a smaller number will not
suffice.

How in these several respects stands Eng-
lish practice ? On the pleintiff’s side, to afford
a warrant to the burthen imposed on the de-
fendant, this security, originally with parade
established, has little by little, as it were by
stealth, and for the evident predatory purpose
above intimated, been withdrawn. Number
in every case two, however superfluous one of
the two might be; number never greater than
two: consequence, where two could not be
found to make up the quentum of security
thought fit to be exacted, the security not
given, and for want of it, the inconvenience,
how great scever, imposed.

No facility is allowed of acting upon pro-
perty. Ou the other hand, — on person, such
is the fucility afforded for operating, that
within the memory of man, any person might,
on pretence of giving commencement to a
suit, for a longer or a shorter time as it might
happen, deprive any man whatsoever of his
liberty, without baving, or so much as fancy-
ing or pretending to fancy that he had any
right to do so. Aguinst wrong by abuse made
of this unbounded power, no security afforded
beforehand, no remedy by compensation af-
terwards. At one time, indeed, something
in the way of security was provided : witness
the clause si fecerit te securum, with which
the order of the sheriff, authorising and com-
manding him to exercise this aflictive power,
at one time commenced. By this clause, of
which originally some sense of sbame had
produced the insertion, 2 certain limit was
applied to abuse. But by limit thus applied
to abuse, limit was applied to profit, and no
such limit could judicial rapacity endure.

Thus was the liberty of every man sold to
every man who would pay the price for it,
without any other pretence than an intention
to pursue a claim of debt for any amount,
bow smsll soever, and without charge of
crime in any shape.

But when crime was imputed, and intended
to be prosecuted — crime to any amount, how--
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tion, by whick a vast and complicated system
of machinery was set to work, and propor-
tionable uncertainty and chance of escape for
criminality produced. Now was set to work
ihe grand jury, with the number of its mem-
bers necessary for concurrence, from twelve
to three and twenty, to take cognizance of
the sufficiency of the grounds on which this
power was applied for, and oath of secresy
taken by all its members, lest by disclosure
the person whom, on bearing evidence, they
had pronounced guilty, should find meuns
of escape; which escape might on every
occasion be produced without the smallest
difficulty or danger on pretence of tender-
beartedness, by "any one of a set of men by
whom, in the capacity of petty juryman, after
difference of opinion, no verdict could ever
be given without commission -of perjury. —
Contrast this tenderness for, and security af-
forded to all crimminals, with the utter denial
of all security to those to whoin no crimina-
lity in any shape was so much as imputed, by
an oppressing adversary.

The first occasion on which the alleviation
of this hardship was conceded, was that on
which it was granted to a suitor, who in the
character of a defenda it had been punished as
above, without so much as pretence of cri-
minality on his part in any shape. If two
persons could be found, each of whom in
case of his escape, was content to biud bim-
self to double the amount of the sum claimed
on the score of debt, he was then, in the event
of their being approved of, and so binding
themselves, released from imprisonment, after
having suffered it till they could be found.
These bondsmen were, by ajoint appellation,
terwed bail. No bail, no release.

CHAPTER XIX.
COUNTER-SECURITY.

§ 1. Counter-secur 'ty, what.

COUNTER-SECURITY, is security for the de-
fendant against oppression, designed or un-
designed, producible at the instance or on
the behalf of the pursuer, by the exaction of
preliminary security for the reddition of the
service demanded by the pursuer.

It is constituted by, and is in proportion
to the responsibility, satisfactional and puni-
tional, eventually imposed on the pursuer ; to
wit, in case of oppression, as above ; particu-
larly if falsehood be employed in the pro-
duction of it. .

Considered as to the person on whom im-
posed, it ie either direct — (directly seated;)
or collateral ——(collaterally seated ;) directly,
in so far as imposed on the pursuer alone:
-evllaterally, in so far as imposed ona pur-

soms tie of self.regarding or ym‘,au,A“ o

terest,

Considered ss to time, it is .eitten actual,
in o far as the burden of it is actuelly im-
posed : or eventual, in so far as the borden
is only made eventually imposable.

Of the employable species of counter-secn-
tity— of the shapes in which, of the judicial
operation by which it may be afforded, ex-
amples are the following :—

1. Impignoration pecuniary, — exaction of
the deposit of a sum of momney under the
charge of the registrar.

2. Impignoration applied to things move-
able, of condensed value: say, for instance,
precious stones, or gold bullion, or costly
paintings.

3. lmpignoration applied to things move-
able, of ordinary value: for instance, house-
hold furniture, or stock in trade in any shape,
by consigmmeut to some special trustee, lo-
cated by the judge.

4. lmpignoration, applied to a thing im-
movcable, by cousignment as above.

In these last threc cases, the impignera-
tion may be termed quasi-pecuniary.

5. Impignoration of miscellaneous and de-
tached rights, by suspension and eventual
ablation of them.

6. Impignoration epplied to the person —
by incarceration for sefe custody.

7. Impignoration, by quasi-incarceration,
confinement within boundarics not physical
but ideal, prescribed by mandate.

In choosing the species of counter-secu-
rity, the judge will have regard to the follow-
ing rules: —

Rule 1. Prefer a shape or species, by means
of which compensation msy eventually be
afforded to the defendant so far as it goes,
to any by which no such satisfuction can be
made to be afforded. Hence,

Rule 2. Give to the security the pecuniary
or quasi-pecuniary shape, according to the
amount of it, in preference to every other.

Reasons : By the burthen of compeusa.
tion, the effect of punishment, according to
the amount of it, is produced; whereas by
barren punishment no such effect es that of
compensation is produced.

As to satisfaction in a vindictive shape,
this would equally be produced by compensa-
tion to the same amount. -

Rule 3. In so far as sufficient, prefer the
least afBictive shape : accordingly, announce-
ment of eventually imposable, to actually im-
posed. -

Rule 4. In so far as consented to, employ
counter-security with less reserve, thun the
preliminary security. Reason: The indivi-
dual is the most competent judge of the de-
gree of the afflictiveness in bis own instanee:
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if the burden be too afflictive, he will not sub-
ect himself to it.

Rule 5. With a view to degrees of afflic-
tiveness, ngver lose sight of the difference
between the situation of the two parties, in
respect of pecuniary and other circumstun-
ces.

§ 2. Counter-security, need of.

The need of counter-security is produced
by, and propertioned to, the magnitude and
probability of the evils which, by prehension
and adduction of the individual, are liable to
be produced for want of it. These evils will
have their rise, partly in the situation of the
proposed defendant, partly in the disposition
and situation of the pursuer,

Of the evils liable to be produced by the
situation of the proposed defendant, examples
are as follows:—

1. The proposed defendant, labouring nn-
der a disease for which a distant climate is,
by medical advisers regarded as affording a
probable, and the only means of escape from
impending death. Effect of the execution,
of the prehension and adduction mandate —
the same as that of a sentence of death pro-
nounced and exccuted.

2. The proposed defendant is on the point
of embarking with a cargo for sale, in which
the whole of bis capital is invested: before
he could bave been set free to embark, the
vessel has sailed, and, within the time, no
person able and willing to undertake charge
of the cargo could be found by him. The
consequence is, a part more or less consider-
able spoilt, purloined, or sold to a loss: to
the amount of the loss no assignable limit,
Effect of the mandate, fine with execation to
that amount.

3. In the vessel went a female, to the
proposed defendant an object of matrimonial
pursuit with prospect of success : the female
faithless; consequence, her mnarriage with
another: loss indescribable and incalculable.

4. Destination as before : the female a new-
married wife. Inthe vessel, or on arrival, she
finds a scducer; consequence, seduction : loss
again incalculable.

In each instance, — cause of the evil, acci-
dent, — or sinister design. If sinister design,
for proposcd defendant, say victim or intended
victim.

1. In case of the disease: victim, say a rich
proprietor : machinator, & next of kin, or ex-
pected legatee.

2. In the case of the emigration with a
cargo : machinator, say a rival trader.

3. Victim, the disappointed lover : machi-
nator, the successful rival.

4. Vietim, the new-married husband : ma-
chinator, the seducer.

In no one of these cases, unless epecially
provided ngainst as below, does the machina-
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tor etand necessarily exposed to Jegal respon-
sibility in any shape. To the accomplishnent
of the design, no mendacity, punishable or so
much as unpunishable, is necessary. Many
are the ways in which, for any such purpose,
the machinator may, in relation to the in-
tended victim, contrive to place himselfin the
situation of creditor.

In the shape of a bill of exchange in which
the ‘proposed victimn stands as drawer or in-
dorser ; in this shape, or no matter in what
other, he obtains the efficient cause and pro-
bative evidence of a debt which, without in-
justice or imprudence. the debtor may have
left outstanding, baving before his departure
left in proper hands funds adequate to the
purpose.

Nor is it necessary that the hand by which
the evil is produced should be that of the
principal and prime author. It may be Ly
that of an instrument of his, rendered such
by deceit. When the maiden has lost her
lover, or the wife her new-married husband,
the seducer, full of sympathy and assumed
wrath, flies to her relief, and wins her affec-
tions.

Of disposition on the part of the pursuer,
examples have been seen as above. His si-
tuation, unless appropriately modified by
counter-security — his situation, in the case
of sinister design, whether principal, or in-
strumental and accessary, as to effective
responsibility in every shape, is completely
irresponsible.

Happily, in the general run of cases there
will be little difficulty. On the one hand, the
nature of the service demanded, coupled with
the sitnation of the defendant, will not re-
quire for the securing compliance on his part
(or at any rate the effect sought for from his
compliance, ) the imposition of any such vexa-~
tion on his part as would present a serious
danger of ultimate injustice; and the less
the danger from the direct security at the
charge of the defendant, the less would be
the evil produced by the vexation of counter-
security at the charge of the pursuer to pre-
vent him from contributing, through sinister
design or negligence, to impose the first-men-
tioned vexation on the defendant.

But no evil which it is or may be possible
to exclude without preponderant evil, should
be suffered to pass unheeded or unprovided
against, by the legislator, or that of his ser-
vant the judge. In their respective accounts
with the public, every such individual instance
of evil that presents itself will be to be set
down under the head of loss: as the cases of
most frequent occurrence will be provided for
with most care, neither will those of the least
frequent occurrence remain neglected; espe.
cially since, in whatever part of the field the
provident eye of the legislator may have left.
a pit-fall unclosed, evil-dvers, whose eycs will
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by stronger sinister interest naturally be ren.
dered stronger than his, will be at work to
widen it.

On this occasion, the antagonizing ohjects
which, in the quality of elements belonging
to the caleulation in the character of elemen-
tary quantities, present a demand for conside-
ration, may be thus stated : —

1. The importance of the service — of the
effective service demanded by the pursuer at
the charge of the defendant. This will vary,
from that of the smallest sum of money which
can be the object of demand, to that of the
severest suffering to which the law has ex-
posed men, in the hope of keeping excluded
the severest cvil which man is exposed to
suffer from buman delinquency. In this ele-
ment may accordingly be seen included two
others — namely, the magnitude of the punish-
ment, and the magnitude of the crime.

2. The magnitude of the vexation to which,
for the purpose of preventing the defendant
from withdrawing himself from under the
burthen, should he be so inclined, it may be
necessary to subject him to, while the proof
of his being bound to render the service re-
roains as yet incomplete.

3. The magnitude of the inducement by
which a person in the circumstances of the
pursuer may be led to bear his part in sub-
jecting the defendant to such precautionary
vexation in the case in which it is undne,
whether it be that the service demanded of
him is not due, or that, for preventing him
from eluding it, a precaution so burthensome
as that which is proposcd is needless.

In the case of counter-security agaiast ju-
dicial oppression in favour of a defendant, the
following are the circumstances by which the
magnitude of the provisional or eventual bur-
then to be imposed on the pursuer for this
purpose will require to be governed : —

1. The magnitude of the burthen imposed
on the defendant by the direct security — the
security for execution.

2, The effective responsibility, satisfaction-
al and punitional, of the pursuer, as far as
can be collected from his or her condition in
life and pecuniary circumstances, or so far as
already notorious or known; or by examina-
tion or inquiry directed to the purpose or the
occasion in question, ascertainable and ascer-
tained.

Consequently, when on the pursuer'’s side
there are parties more than one, as many dif-
ferent means of counter-security, if circuin-
stances require, may be employed, as there
are parties on that side.

In a punishment requiring purely public
care, the government advocate being sole
pursuer, no means of counter-security can be
requisite.

In the case of s punishment requiring
publico-private care, as well as in the case
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where the service demanded is satisfaction
merely, without punishment, means of coun-
ter-security at the charge of the private pur-
suer may be requisitc.

This quantity is again a compound ome:
its elements on the one side of the account,
the profit expectable from the offence; on the
other side, the loss, by the suffering to which
by the commission of it, it will appear to him:
that he will expose himself.

Here then comes in the consideration of
the counter-security exigible.

In this counter-security may again be dis-
tingmshed two branches; ome composed of.
the evil which the law may have attached to
the general demand of the ultimate service in
question, in the event of its proving ground-
less; the other, of the cvil attached by it to
any special demand made of the incidental
service, consisting in the exaction of the se-
curity for the defendant's compliance, or what
is equivalent to it.

The person to whom the responsibility at-
tached to the general demand, on the suppo-
sition of its proving ungrounded, will apply, is
of course the pursucr. But a person to whom
the responsibility attached to the special de-
mand of the extra-security applies, may either
be a pursuer or an extraneous witness ; for
the question as to whether the ultimate ser-
vice demanded is due, and the question whe-
ther the precautionary security antecedent
to full proof is necessary, are two perfeetly
distinct questions: between the sets of facts
to which they respectively relate, there may
be no connexion whatsoever,

As to the quentity of vexation necessaril
attached to the situation in which the defen-
dant must be pluced, in order to secure on
his part the compliance necessary to theaddue~
tion of evidence on both sides, the maximum
will in general be comparatively inconsider-
able: restraint on his liberty of locomotion:
during the time necessary for the adduction
of the evidence on his side, or the time, at
the end of which the pursuer will have ad-
duced the whole of his evidence, or in failure.
of it, suffered the dismissal of bis demand;
of these two periods, the longest, whichso-
ever it may be, But from this restraint, tero-
porary and short-lived as it may e made to
be, evil consequences, serious in duration as
well as magnitude, to an indefinite degree,
may in some cases be included. Of these,
lest the general conception formed of them
should be inadequate, it may be necessary to
bring to view a few examples.

In the view of exhibiting in ita greatest
possible dimensions the evil lisble to be pro-
duced by a short-lived restraint on the liberty-
of locomotion as above, a course that would
be apt to present itself is— the placing at the
highest point that could reesonably be as.
sumed, the mass of the matter of opulenes
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eapable of being thus wasted or injuriously
transferred. This course would, however, be
a delusive one. The greater the quantity thus
brought to view as capable of being wasted
or ill bestowed, the more rare would be the
examples of 1ts being in fact thus dealt with.
On the other hand, the magnitude of the evil
(in its first stage at least) — the magnitude of
the suffering, is not by any means proportioned
to the magnitude of the sum which is the
instrument of it. Of the suffering produced
by a loss, the magnitude is not as the absolute
amount of the sum lost, but as its relacrve
amount, relation being had to the aggregate
mass of the property of the loser: to a person
the value of whose whole property does not
exceed eleven pounds, the loss of ten pounds
may produce at least as severe a suffering as
to one who has eleven thousand pounds, a
lozs of ten thousand; while the numiber of
those who are susceptible of a loss of ten
pounds is perbups a hundred times as great as
the number of those who are susceptible of a
loss of ten thousand pounds, leaving a remain-
der of not less than one thousand pounds.

Pernaps by no one of those, by whoi the
functions of legisiation have as yet been exer-
cised, lirs this only true measure of good and
evil, as dependent upon the matter of wealth,
received due, if any attention. In his eyes, the
sum which, with relation to his own circum.
stances, is of no importance, is absolutely des-
titute ofimportance ; whatis trifling to himself
is, in his view of the matter, trifling in itself,
Of this error what is the cause? Answer:
Want of sympathy. But of sympathy in this
case there are two modifications—sytnpathy of
affection and sympathy of conception ; and dis-
tinguishable as they are, intimately connected
with one another are these two modifications:
each is to the other cause and effect. Of
that for which a inan cares little, bis concep-
tion is proportionably faint; and concerning
that of which his conception is faint, his care
is proportionably inconsiderable.

Thus much as to security: now as to
counter-security. Proportioned to the danger
impending over the condition of the defen-
dant, in respect of the loss and vexation he
is liable to be subjected to, by the security
exacted of him at his eharge as above, is the
efficiency requisite to be given to the counter-
security, the object of which is to protect him
against that danger,

In this case, the eventual suffering, if it be
adequate, thut is to say, certain of outweigh-
ing the profit from the wrong, must be in-
definite : in duration, co-extensive with the
whole of life ; for supposing it limited, though
for example to iinprisonment for so great a
length as twenty-one years, a peréon who, by
rivalry, for example, in trade or marriage, had
been rendered an adversary to the defendant
~— if it were simple imprisonment. might
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render it worth the while of another who had
nothing, to inflict the calamity on the difen-
dant by a8 mendacious statement ot facts.
which if true would create an adequate de-
mand for the security: and this, too, even
under a full assurance that upon beuaring the
evidence on both sides, the faisity of the stare-
ment would be brought to light, and infliction
of the appropriate punishment on the fuise
witness a certain consequence.

By iucarceration, continued down to tne
time at whieh the truth of the statement has
been either proved or disproved, the testifier
in guestion would be eventually subjected to
this indispensable punishment, thus seen to
be indispensable.

On the other band, suppose the statement
true, the actual sufferiug mnight, and naturally
would, be confined within narrow limits ; and
supposing it voluntarily submitted to, as in
a state of things frequently exemplified, 1t
might be, the evil would thus by the very
suppaosition be reduced to nothing.

Of all the several modes of affording the
requisite counter-security, this is manirest1y
the most afflictive ; and if this be not tuo
afflictive to be employed, stili less couid any
others be.

Thus, then, would staud the case. Ontne
bere-proposed plan, no person, for the obtan-
ing of the security, when needless and adverse
to justice, would be able to purchase a false
testimmony ; many a person, for the obtaining
of the security, where needful and conduaive
to justice, would be able to purchase true and
honest testimony.

By imprisonment, the sccurity mav be con-
sidered as being in all cases adequate. For
the person of the applicant beiug thus com-
pletely at the disposal of the law and the
judge, the punishment is, physically speak-
iny, capable of being screwed up in magmtude
to the utmost capacity of human sufferance ;
and thus the evil to which, on the score ur
eventual punishment, the evil-doer is subjes-
tible, is rendered preponderant over the gooa
of the profit which in any shape it would he
possible for him to reap from the evil deed —
the sinister design —to whatever degree suc-
cessful.

§ 3. Pussession-giving security, or pledye-
giving security.

Placing goods in pawn for the purpose of
raising money on them, as a security to indi-
viduals for the money borrowed on them, 13 a
practice universally notorious, and as uraver-
sally unobjectionable. In so far as practicable
withadvantage, not more objectionable should
it be when applied to the purposes of justire :
on the one hand, to secure defendant against
irreparable vexation ; on the other hand, to
secure to a parsuer a chance which he couid
not otherwise have, for the obtainment of
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service due to bim, in some shape in which it
wounld not otherwise be obtainabhle.

To be made capable of answering the pur-
pose, the property thus piaced at the disposal
of the judicatory must be of the moveable
sort, and actually forthcoming, and placed
within the physical power of the judge. Sup-
posing it an unmoveable subject, the nature
and character of the security would be quite
different. In the character of a security, the
only effect it could have, would be that of
attaching invalidity “to all succeeding instru-
ments Ly which it wus endeavoured to be
transferred to other owners.

Against the acceptance of security in this
shape in case of need, no preponderant objec-
tion can, it should seem, be opposed. With
regard to the sensible evil, the great probabi-
lity is, that it will not come into existence;
for unless on the part of the bondsman cer-
tainly, and on the part of the security-giver
prohably, a persuasion to that cffcet bad
place, the security would not be afforded.
Moreover, supposing it to come into exis-
tence, still it is not so much net suffering
prodneed ; for that which is taken from the
friend of the wrong-doing pursuer, being given
to the defendant, who ha. been wronged by him,
the only net loss experienced by the national
stock of happiness i3 the amount of the dif-
ference between the pain of loss and the plea-
sure of gain produced by the transfer of one
and the same instrument of enjoyment.

In the case of bondsmanship, it has already
been observed, uo confinemnent of the person
is in an immediate way made to have place;
but in an unitunediate way, if and in so far
as imprisomment for debt has place, it may
huave place. Forin the event of a suit against
the bondsman, for the obtainment of the mat-
ter of cownpensation, if either by inability or
unwillingness, payment on his part is pre-
vented, whatever be the iinprisonment which
he could suffer for a debt of his own, the
same may he be made to suffer for the debt
of him to whom in this way he proved him-
self a friend.

The course of the judge is thus to be
stcered between two opposite dangers, like
that of the mariner between two rocks: —

1. Dunger of leaving in the situation of
the applicant an injured man without redress,
for want of taking the measures necessary to
secure forthcomingness in respect of person
and property, for the purpose of giving execu-
tion and effect to the law.

2. Danger of oppression to the defendant,
by vexation in the shape of imprisonment,
loss of property, or evil in any such other
shape as by the nature of the case it may hap-
pen to him to stand exposed to.

The first observation that presents itself
w— that in the case of the applicant’s offering
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himself to be imprisoned, the probability of
ulterior evil is in case of acceptance extreme-
ly small. The probable case is, that in his
opinion the justice of his claim is indubitsble;
and if so, the instant that, bythe examination
of the defendant, this appearé to be the caie,
the imprisonment is at an end.

True it is, that as before observed, the
claim put in by him may be an unquestionably
well-grounded one ; yet still, if this be the
course pursued for the purpose of giving ef-
fect to it, evil to the defendant, evil to an
enormous amount, and thence undue, may be
the result. Here then comes the case where
the appropriate warning will be given to him
by the judge : —

¢ Speak the truth; tell us whether the
act of power you call upon us to exercise,
would not, to the defendant, be productive of
vexation in such or such a shape ? (mention.
ing it.) For take notice, that if it wonld, your
demand will not be granted; and moreover,
you may be made effectually responsible to
him, to the amount of an equivalent for the
vexation thus imposed on him at your i~
stance,”

Three rules, bowever, may perhaps serve
him for kis guidance : —

Rule 1. Parties on both sides equally sin-
cere : of two evils, reparable and irreparable,
choose the reparable.

Rulc 2. Party on side — say the pursuer’s
side — sincere ; on the defendant's, tnsincere :
throw the evil on the itkincere defendant, al-
though it should be irreparable, rather than
upon the pursuer, though upon his side, as
far as appears, it may be reparable. Reason:
By compliance with the demand, of the jus-
tice of which the defendant is by the supposi-
tion conscious, it is in his power to preserve
himself from this evil: thus, in fact, it is by -
bimself that the evil is inflicted on himself.

Rule 3. Of the magnitude of the evil, ei-
ther absolute, in the case of a party on the
one side, or comparative, in the case of the
parties ou both sides, no true conception can
in any case be formed, unless the pecuniary
circumstances of all parties be taken into the
account.

Such as have been seen, are the difficul.
ties and embarrassments which encompass
the mind of the legislator whose operations
are governed by a real regard for the ends of
Justice.

English practice knows of no such embar-
rassment. By English judges, who in relation
to this part of the field, as in most others of
the field of procedure, bave saved the sape-
rior authority the labour of legislation, no
such embarrassment has been eFcllt,. Acting
with uncontrouled power in the pursuit of its
own ends here as elsewhere, the fraternity
have been sitting upon velvet.
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So long as te those ends no counter-secu.
rity seemed necessary, no counter-security
would they give. Till less than a century
ago, by any person, almost any other might,
on paying of the price fixed to Judge and Co.
~~the price at which liberty wassold—. be cast
into prison. When at last, by the oppression
and depredation thus committed, an uneasi-
ness was felt to such un amount as to find its
way to the ears of a lawyer-led, self-styled
and self-seated representation of the people,
a counter-security, such as it was, was es-
tablished, and that security consisted in an
oath — an oath, the sole panacea for so large
a portion of the maladies introduced into the
body politic by the bhands of lawyers — the
ceremony called an oath, no matter by whom,
any more than under what circumstances, nor
to what ends, performed.

Of this nostrum, the insufficiency to all
good purposes, in whatever form it has ever
been administered, is shown elsewhere. What
belongs to the present occasion is the obser-
vation, that in this quack medicine consists
the whole of the counter-security afforded,
on an oecasion for which the need of an ef-
fectual counter-security is so urgent as it has
been seen to be.

Should a man say, ** Should my friend fail
to do what is required at his hands, take
me; commit me to prison, and keep me
there, till he does.” For the acceptance of
no such.offer would ke find a door left open
anywhere by judicial®practice ; that is to say,
in an immediate way, for in an unimmediate
way it has been left open with but too inuch
effect.

In this case, then, the only sort of security
that is given, is that which is given by sclf-,
subjection to collateral responsibility in a

- compensationsl shape.

This, however, does not amount to that
mode of security which bas just been desig-
nated by the appellation of the pledge-giving
mode. Of an eventual debt the existence
is indeed recognized ; but of the money due
by this debt, the eventusl obtainment is left
to the same decision, as it wowld be in the
case of the applicant, if no such sccurity as
that which is here in question were afforded
by him.

Blackstone in hand,—¢ By the law of this
country,” exclaims the panegyrist, ** no man
can be deprived of his liberty, though it be but
for a moment, without a charge on cath for
his security I A charge? A charge for which,
be it ever so utterly and knowingly fulse, he
by whom it is made, has not in one instance
out 6f many a hundred. not to say thousand,
anything to fear I—nothing at all, if either he
be too poor or too loosely connected with the
territory, to be worth prosecuting; or the
victim be too poor to prosecute, or not vin-
dictive enough, and at the same time rich
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enough, to tax himself to an indefinite amount,
for the chance of sending off his injurer to a
settlement which perbaps it is his wish to
repair to. An oath ?>—a ceremony which all
merchants,*comnpeited to it by all parliaments,
and which all good men and true, instigated
by the example of all self-attesied receivers
of the Holy Ghost, and the frequently re-
peated instigution or approbation ofull judges,
are in the face of those same judges continu-
ally treading under foot, with conscience in
their mouths—a ceremony which enables
every petty tyrant, on pretence of preserving
the peace, with full assurance of impunity to
do with the helpless, that is to say, with nine.
tenths of the community, what he pleases.

CHAPTER XX.
REMETCIES, — COMPENSATION.

§ 1. Degrees in the scale of affluence, how
measured for the purposes of compensation
and punishment.

OF & person’s place in the scale of affluence,
the altitude will be as the emount of his
money and bis money’s worth, direetly; or
the amount of his pecuniary burthen, and
quasi-pecuniary burthens, inversely.

Accordingly, no assessinent ought to be
grounded on the consideration of his means
exclusively: none without taking into the ae-
count the amount of burthens as above.

In the account of means, or say assets, due
regard will be paid to the difference between
income derived otherwise than from capital,
and income derived from capital.

In the account of burthens will be com-
prised the expense of maintenance, afforded
by the party to such dependents as belong to
him, deduction made of such earnings, if any,
as they are in the habit of making. Of such
dependents, examples are the following :—

1. In the case of a married man, his wife,

2. His children, such of them as are under
age and unemancipated.

3. Any belpless grand-psrent, or other pro-
genitor or progenitors, male or female, with
whose maintenance he is obligatorily or habi-
tually charged.

In and for the purpose of assessment made
of a mulct imposed, the judge will proceed
on conjecture— or say, veration-saving esti-
mate. In so doing, after putting such ques-
tions as to him shall appesr appropriate, con-
cerning the station occupied by the party in
the scale of affluence, stating his means of
subsistence as derived from ordinary day-
labour, handicraftship, art, profit-secking pro-
fession, or property— stating it at so much per
year, or so much per week, — he will chere-

* A large mass of these oaths hag been abolished

by a recent statute. See Note prefixed to *Swear
not at all,” in this collection.—EDb,
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upon state the amount of the mulct, declaring
at the sume time its ratio to the amount of
bis annual income.

Tables constructed for this purpose, to
gave time and labour in calculstion, will be
kept hung up in the judicatery, and form part
and parcel of the furniture thereof.

The judge will declare, that from such
data as have come to his observation, this is
the nearest estiniate which he is capable of
making.

Antecedently to this declaration, he will
have elicited from the examination theamount
of the pccuniary burthen. In the ordinary
case of a person unmarried, this amount be-
ing equal to 0, a word or two will be suffi-
cient for the probation of it. In the case ofa
female, small is the number of words whbich
in general will suffice.

If, upon bearing the amount of the mulcts
(regarding the estimate as excedsive,) the
mulectee chooses rather to undergo examina-
tion for the proof of the correct amount of
his means of payment, than pay it or stund
bound to pay it, be will declare as much, and
the judge will proceed to take his examina-
tion accordingly.

Divers circumstances will be apt to concur
in preventing an estimate thus taken from
being so correct as could be wished. But they
are inherent in the nature of the case; and
the inability to reach the highest point in the
scale of exactness is no reason for omitting
to make the nearest approach to it which is
consistent with the avoidancc of preponderant
cvil from the same cause.

1. In regard to means. A person who,
being attached to this or that profession, de.
rives not from it, as yet, any quantity of
emolument which does not to any degree fall
short of that which is ascribed to bim by the
vexation-saving estimate, submits to a mulct
which is in truth excessive, to save that hu-
miliation and prejudice to his professional
reputation which would be the natural result
of the disclosure.

2. In regard to burthens. What may hap-
pen is, that a burthen bearing any proportion
to his means, may be produced by the ohliga-
tion, legal or moral, of affording maintenunce
to the offspring of arlinlawful intercourse, or
to a person with whom such intercourse is or
bas been maintained.

§ 2. Costs the grand instrument of mischief
in Englisk practice.

When, through the instrumentality of an
English judicatory, depredation and oppres-
sion are committed, costs are in such cases
the capital instrument. No complaint so
frivolous, but that, with the help of this in-
strument, the ruin of any one of the vast
mojority of the actual population may to 2
certainty be accomplished ; and to every one
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who will make this use of it, a perpetual, and
that an ample reward, is continually held out.

By some trifiing imputation cast on his re-
putation by Nokes, a correspondently trifiing
injury is sustained by Stiles. Under natural
procedure, at the first and only interview of
the purties before the judge, the matter would
be settled between them: Nokes receiving
under the hand of Stiles an acknowledgment
of the misrepreseutation, with expressions
of regret for the baving given utterance to it,
and an ample compensation for the two days
of Nokes's time consured in the application
for redress; one, by the application made to
the judicatory for the mandate requiring the
attendance of Stiles, the other by attendance
paid by Nokesin consequence: fees to judge or
Judge’s subordinates, none ; fees to advocate
or attorney, nove: no such assistance being
of the Jeast uge.

Somuch for natural procedure. How stands
the matter with technical procedure? The
suit carried on in the usual manner, at the
usual expense; and the misrcpresentation
being proved, the frivolousness of it at the
same time made manifest, the judge informs
the jury that they are bound to find for the
defendant, but that the damages are at their
option, and that the sum appointed to be
paid ou that score may be as small as they
please.

The damages they accordingly assess at a
farthing. Defer:dant triumphs: hut the tri-
umph is a dear-bought one. Behind this far-
thing lies & sum of fruta £50 to £300 in the
name of costs, sadly contrary to the expec-
tation of the unbappy Pyrrhus by whom this
triumph has been enjoyed. 1f he has no more
than a moderate share of business, whatever
his employment may be, another such triumph
is not necessary to the accomplishment of bis
ruin : the single one is suflicicnt, when, to his
own costs, those of his adversary’s are also
added.

Who set the plaintiff to work ? The attor-
ney : for out of these two or three bundred
pounds the attorney pockets no inconsider-
able share. Thereupon comes the usual out-
cry against attorneys— ¢ O, what sad wicked
men are these attorneys!”

But who set the attorneys to work ? The
judges and the House.of-Commons lawyers.
By whom else was the system of depredation
created and preserved ? By the judges was it
not created ?— by the lawyers in both Houses,
their descenllants and others linked together
by the ties of the same sinister interest, pre-
served: preserved in a negative way, by
care taken never to introduce any measure
thut can operate as a remedy, completely
obvious as is the remedy : positively preserved
by standing up, and being known to be in
constant readiness to stand up, to oppose with
all the zeal thatinterest and inierest-begotten
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prejudice can inspire, whatsoever proposed
remedy shall bear on the face of it any pro-
mise of being productive of that effect.

15 not a reward — a real reward, thus per-
petually held out by them to everybody who
will be instrumental in the production of the
evil abovementioned ? Where is the villany
in the profit of which they do not look to be
sharers ? — where is the villany —so long as,
instead of punishment, it is reward that they
reap from it — they are not at all times ready
to do their utmost to render triumphant?

Yet while these men reap the greuter part
Jf the profit, and by their tongues contribute
might and main to the success of it, the at-
torneys, who are but the machines for con-
veying the mischievous matter to their lair —
the attorneys, whose share in the production
of the mixchief is in comparison as nothing
—on the attorneys do the people, the silly
and unreflecting people, cast all the blame.
Thus comes an ex-ehancellor, Lord Redes-
dale (by whose incapacity the unhappy people

of Irelund were so long afflicied,) and, as if

his own ptactice had not taught him so com.
pletely the contrary, observes the popular
delusion, takes advantage of it, and by his
false certificates assists in casting on that
comparatively innocent branch of the profes.
sion all the blame.

By whom was this system of depredation
and oppression invented and organized ? Was
it by the attorney, any part of it? No, but
by the judges — the whole of it — the judges,
with their partners and accomplices in both
Houses for their protection and support.

§ 3. Burthen of costs minimized.

Fundamental rule: — Antecedently to the
decision as to the question whether any party
is in the wrong, and if yes, who, and in what
way, and to what extent in the wrong, — to
the government, at the charge of the people,
for the benefit of the people, in their even-
tual capacity of suitors, it belongs to take
upon itself the burtben of costs, even though
from its so doing the aggregate amount should
in some degree receive increase. But this
will not be foand to be the case.

After minimizing the burthen, in so far as
it cannot but rest on the parties, one or more
of them, the endeavour of the legislator will
be to fix it upou each party, in amount bear-
ing a proportion to the degree in which he
is in the wrong (or say, to blame, ot blame-
worthy,) regard being had to the distinction
between blamelessness, rashness, and evil
conscionsness.

By the burthen, is here meant the painful
sensation, not the pecuniary amount of the
Joss by which that sensation was produced.
For in so far as the location of the burthen
has for its objeet, effect, and tendency, the
prevention of future similar wrongs, it is by
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this sensation, and not'by.ithe quantum of the
matter of wealth, that the e}ect produced
will be proportioned. )

When as between 8 partv on one side and
a party on the other sioz, pecumary ciroum-
stances are to A considerable degree unequal;
it follows, that to render the preasure of the
burthen equal, it is necessary that the pecu
niary burthen should be assessed in a large
proportion on the richer, .than on the lem
rich : that proportion being directly in the
ratio of the quantum of the watter of wealth
possessed by them respectively.

Here, then, is a case in which, on an aceount
different from that of blame, the pecuniary
burthen of ¢osts may be. and ought to be,
assessed upona party, nainely, the magnitude,
absolute and relative of the net quantity of
wealth in his possession, or at his command.

In this mode of assessment there is nothing
anomalous with relation to the other part of
the system of government. The object — the
declared object at least, of thosc who have
the management of the public expenditure,
is to maximize the equality, to minimize the
inequality, of the pressure produced by the
correspondent taxes: no reason can be as-
signed why the repartition of the sensible
burtlien should in this case be determined hy
principles different from those by which it is
determined in those other cases.

Efficient and justificative causes of subjec-
tion to indemnificational obligation, in respect
of costs of litigation, are the following: —

1. On the part of the obligee, criminality
by evil consciousness.

2. On the part of the obligee, culpability
by rashness or heedlessness.

3. On the part of the obligee, superiority
in the scale of opulence, relution had to the
position of the adverse party in that same
scale.

Parties with relation to one another are —
1. Adversaries; 2. Associated allies.

Considered with a view te eventuul reim-
bursement at the charge of an adverse party,
costs, say htigatiwnal costs, require to be
distinguished into — 1. A«te-contestational,
or say, pro-contestational ; and 2. Contesta-
tional.

By ante-contestatiogl, understand sugh as
have been incurred by a party, whether on
the pursuer’s side or on the defendant’s side:
on the pursuer’s side, before he has been con-
stituted such ; on tbe defendant’s side, before
he bhas been constituted such.

Exceptions excepted, for reimbursement
of coutestational costs, indemnificational ob-
ligation will not be imposed in any case, with.
out antecedent allowunce and authborization
of the expenditure, by a mandate of the judge.
To a mandate to this effect, give the deno-
mination of a btigational.disbursement-autho.
rization mandate.




*Ag  ghoud 'ﬂr&&mﬁag ng-of 8 litige-
flondt digrnﬁe‘:_ihmthoﬁnmm mandate,
thejuilge eonfronts with one wnother, the two
mﬁﬁe" to wit— * .

. 1:"The quantity of suffering in the shape
of pecupiary loss, and-pther shapes, likely to
" #nsé 1o the party in-question, for want of
the disbursement, on the supposition of its
1ot receiving anthorization, and thus resting
an the shoulders of the disbursing party.

2. The quantity of sulfering likely to be
produced in the breast of the party on the
opposite side, in the event of the burthen
being removed to his shoulders, from those
of the party or parties on the other side.

In respect of contestational costs, indem-
nificational obligation will not be imposed,
unless pre-authorization for the disbursement
has been given by the judge; forif it were,
the power of taxation, at the charge of one
party, would thereby be given to the other.
That to any party, whether in the right or
not in the right, no power should be given
exercisable at the charge of a party not in
the wrong, is manifest.

Nor yet without modification should it be
given at the charge of 8 party who is in the
wrong. For in this case, excess to an unli-
mited amount might thus be given to the bur-
then so imposed ; and beyond what is proper,
on the joint consideration of satisfaction and
subsequent punishment, whatsoever quantity
of money is thus exacted, will be wrongfully
exacted : the act is an act of oppression.

In proportion to a man’s altitude in the
seale of opulence, will be the danger of his
falling into trausgression in this shape : for
in that same proportion is his ability to make
the sacrifice necessary.

Of all these transferences, remains the most
important, which is the transference of so
large a portion of the at present customary
mass of judicial operations, from professional
hands paid by the party, to the official hands
paid by the public ; all danger of abuse, from
quantum and increase of private profit, being
obviated as above.

Immediately or unimmediately — without
or with the intervention of other minds one
or more—in the judge’s mind must have been
presented all the objects, by the contempla-
tion of which his decrees have been deter-
mined. Behold now the effects, in so far as
an intervention of this sort has place. Good
10 no shape ; evil in a variety of shapes: evil
even when the assistant employed is of the
gratuitous class; evil incomparably greater
when be is of the mercenary class.

In the first place, take the case where the
evidence on which the fate of the suit de-
pends, is all of it of the nature of personal
and orally-delivered evidence: after that, the
case in which ready-written or real evidence
is substituted or added.

Vor. II,
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First, suppose the substitute a gratuitons
assisiant. Note, then, on this oceasion, the
principal is that one of the two to whom the
facts of the case are exclusively or mostly
known : this being the ordinary case. In so,
far as it is to the substitute that they are best
known, these evils will bave no place : — -

Evil 1. Augmentation, doubling at lesst
the quantity of time consumed: instead of
the party stating the case at once to the
Jjudge, the party has to state it to his substi.
tute, and then the substitute to the judge.
Be its amount what it may, this evil is a cer~
tain one, being inseparable from the nature of
the case.

Evil 2. Misrepresentationapplicabletoevery
part of the whale quantity of matter of fact,
which the claim on the pursuer’s side has for
its ground : misrepresentation by the substi-
tute, with correspondent danger of deception
and misdecision on the part of the judge.

How infinite the diversity is, which this
evil admits of, is sufficiently obvious : endless
would be the task of an endeavour to deli-
neate it.

Evil 3. On the part of the substitute, in-
capacity of securing attendance and narration
of such evidence as the supposed percipient
witness has it in his power to afford: under
no obligation is this witness to afford infor-
mation to any person other than the judge.

Evil 4. Probable incompleteness and undue
partiality of the mass of evidence.

In this state of things, evidence not being
obtainable from any witness who is not will-
ing to furnish it — to furnish it in the first
place to the applicant, and thence eventually
and probably in the judicatory to the judge,
at the price of the vexation inseparable from
the operation, —an exclusion is thus put upon
the evidence of all witnesses who are not more
or less partial witnesses,

True it is, that the party himself bas no
more power than his gratuitous substitute to
discover or secure the delivery of reluctant
evidence. But for the obtaining it from the
authority of the judge, such evidence as the
nature of the case bappens to afford, he has g
much better chance, when stating the caso to
the judge immediately, than he can bave when
the judge receives it no otherwise than at
second-hand, subject to the danger of omis-
sion or misrepresentation, however uninten-
tional on the part of the substitute as above.

Now suppose the substitute a mercenary
assistant.

Infinite is the augmentation which the evil
receives in this ease,

Engaged by sympathy, the gratuitous suby
stitute bas no interest different from that of
the principal, for whom he is content to sube
Ject bimself to the mass of vexation inse
able from such business. :

Opposite to that of his client (for such, ip

B : v
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fhis case, is the name given to the principal)
opposite in every poiat, is the interest of the
mercenary assistant,

Opposite in respect of the collateral ends
of justice: for out of, and proportioned to,
the delay,vexation, and expense to which the
suit gives birth, are his profits.

Opposite even in respect of the main end
of justice, rectitude of decision, —— avoidance
of misdecision, with execution and effect ac-
cordant. For out of misdecision in the suit
in question, may arise an nppeal, or a new and
independent suit.

Obvious indeed is the check opposed to this
sinister interest, by regard to reputation;
upon which another obvious supposition is,
that quantity of business will depend. But
the more closely the nature of the case is
looked into, the more feeble and inadequate
will this check be seen to be. Of this inade-
quacy the view will be the clearer, when the
force of the sinister interest is taken into
eonsideration.

§4. Parties wronged preserved from ridicule.

An effectual security for appropriste apti-
tude on the part of the judge, as well as all
other publie functionaries, is the light of pub-
licity kept directed upon all judicial opera-
tions, in all eases except the comparatively
small number in which, by reason of this or
that special caunse, an adequste demand for
temporary privacy, or say secresy, has place.

Of this publicity, one effectual mean is
liberty to all persons without exception to
take notes of everything that passes in the
justice.chamber ; and to the report founded
thereon, to give whatsoever mode and degree
of publicity the person in question is able
and willing to give to it.

Of the instruction thus derived, the utility
will depend upon and be in proportion to the
clearness,correctness,and comprebensiveness,
as also the exact relevancy, of the matter to
which publicity is so given. The end and
purpese of it will be counteracted by every
lot of surplusage, that is to say, of irrelevant
matter, however in other respects innoxious.

But it will be counteracted in 8 universal
degree, and evil opposite to the ends of jus-
tice produced, ifin the account so published,
meution be made of any matter, the effect or
tendency of which is to bring down ridicule
upon an injured individual, by whom, at the
hands of the judge, relief from the burthen of
the wrong is sought, insomuch that the in-
jured suitor obtuins in the chamber of justice,
along with relief from wrong, sn additien to,
and aggravation of it,

For tke prevention of evil in this shape,
every judge will, in bis judicatory, keep an
sttentive on whatever reports happen to
be given of the proceedings in his judicatory,
by the public prints. ¥
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At the instance of the party wronged, or
even of his own motion, he will place to the
account of defamation, and ider as & spe-
cies of the offence so designated, any pub-
lished discourse, any part of which has for its
object the producing mirth at the expense of
a person wronged, on the occasion of the ap-
plication made by him for redress at the hands
of the judge: calling forth mirth at his ex.
peuse, and thereby inflicting on him the spe-
cies of mental vedation, the production of
which is among the resulta of ridicule.

§ 5. Female delicacy, how preserved from
injury.

In a certain class of cases, by the course of
the discussion, unless the arrangements ne-
ceasary for prevention be established, the
sensibilities peculiar to the female sex will be
liable to be wounded, and the suffering pro-
duced by wrong will thereby, instead of re-
medy, be liable to receive aggravation. To
put exclusion upon evil in this shape, wil be
among the ohjects of the judge's care.

To give, on any gccssion, in comparison
with the great majority of the people, any
preference to those classes which are nursed
in the lap of prosperity, would be inconsistent
with the greatest happiness principle, and
thereby with the spirit and endeavour of the
present code. More eongenisl to that prin-
ciple — more conducive to equality — would
be the opposite course.

But by the culture given by superior edu-
eation to the human mind, eensibility is on
various occasions increased: insomuch, that
although from exhibitions and discourses by
which, in the mind of a person in a situation
in life, occupying s low degree in the scale of
educantion, no suffering would be produced ;
yet suffering in a considerable degree acute
might be produced in the mind of a person
occupying a high elevation in that same scale.

§ 6. Vexation by cheapness of appeal
obuviated.

Of appeal, correspondent delay is an indis-
concomitart, DBelay has the effect

of injustice while it lasta. To all persons
whose condition isin any way deteriorated by
delay, it has vexation for its concomitant,
Evil in this, as in all other shapes, it will be
the business of the law to minimize. Tothrow
needless difficulties in the way of appes!, and
in particular, to loed this remedy with fac.
titicus expense, or t0 omit any means of
disburthening it of this obstacle without pre-
ponderant evil, would in tbis stage operate
ss 8 denial of justice, as in the immediate
stage. On the other hand, as by cheapness
in the initiative stage of juridical proceedings,
evils would be produced if net sccompanied
with meagures of repression for the restriction
of groundless or injurious ones, so will it of
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Becessity be in the terminative stage. Tothe
prevention of evil in this shape, the following
arrangements are directed : —

In a penal suit, if in the opinion of the
Judge appellate, the appeal wes groundless,
and to such a degree groundiess, that in the
mind of the appellant it cannot reasonably be
supposed to bave been otherwise, power to
the judge appeliate to add to any punishment
susceptible of gradation, which eonstitutes
the wbole or & part of the allotted punish.
ment (burthen of compensstion included,)
any portion not exceeding (one tenth) or (one
6fth) of the punishment appointed by the
judge immediate.

On the appellant, if the original decree be
not reversed or modified, will fall, of course,
the hurthen of compensation as to all costs
imposed by the appeal upon the party or par.
ties on the other side, as well as those imposed
upon such party or parties on the same side,
if any, as did not jain in it.

Power to the judge, in consideration of the
pecuniary cireumstances of the parties on both
or all sides, to reduce this same burthen of
compensation in such manner as to him ghall
seem meet, stating, at the same time, the con-
sideration on which such reduction has been
grounded.

To this head belong the arrangements by
which, in the sort of case above mentioned,
the appeal-warranting functioa is given to the
quagi-jury. .

Power to the government advocate, in case
of a groundless demand by either party for a
recapitulatory trial before & quasi-jury, to de-
mand the imposition 6fa mulet, on the ground
of the damage to the public by the useless
consumption of the time of the judicatory.

CHAPTER XXI.
JUDICIAL TRANSYER.

§ 1. Mode of transfer.

WHEN, for the purpose of eausing the defen-
sive statement of a defendant to be received,
or his testimony fo be elicited, the judge of
the originative judicatory proposes to transfer
this operation to the judge of another judica-
tory, the mode of proceeding is as follows : —

1. By the appropriate mode of conveyance,
the judge of the originative judicatory trans-
mits to the judge of the proposed transfer-
receiving judieatory, a missive, having for its
prineipal purpose the eausing bim to fix a day,
on which the defendant in question shall, by
accersition, orprehension and adduction, as the
case may require, be called upon, or made to
attend, at such proposed transfer-receiving
judicatory. Name of such missive, — Co-
opemivo-haring-proposing miasive.

2. For the information of the proposed
transfer-receiving jodge, with this missive
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will be nclosed an exemplar of the raeo:]‘
on whiea has been entered the minutes
the proceedings in the originative Jjudicatory,
down to that time.

3. To every party whose demand-paper, or
defence-paper, has been received — as also to
the defendant or proposed defendant, whose
defensive statement or testimony is proposed
to be elicited, at the proposed transfer.re-
ceiving judicatory, another exemplar will
be delivered or transmitted : or, in cabe
extra-numerousness, a certain number of ex-
emplars will be sent, for the purpose of their
serving, each of them, for the use of a cer-
tain number of the parties on that side, their
names being accordingly mentioned.

The form of the missive is as follows: —
To the Judge of the Immediate Judicatory R,

the Judge of the Immediate Judicatory S,

with brotherly regard.

BROWN agams¢ WHITE.

It being understood that the defendant
White hasa habitation on your territory, this
is to request you to name s day for the hear-
ing of the said proposed defendant, and re-
ceiving his defence-paper, and if need be,
examining him in relation thereunto, or eli-
citing his testimony, confi ] and self-
disserving, and performing any such other
operation in relation to the suit, as the jus-
tice of the case may be found to require.

For this purpose I herewith inelose No.
1, conteining the record of the proceedings
down to chis day.

When his defensive statement, with bis
examination relative thereto, if necessary, is
made, be pleased to remit to me [
exemplars of the record of the judicial ope-
rations performed in your judicatory, together
with any such judicial instruments as may, on
that occasion, have been exhibited.

If, to the judge addressing, it appears
that in the judicatory of the judge addressed,
the snit may be more conveniently continued
and terminated, or continued until & purpose
therein named has been acecomplished, or
found nnaccomplishable, in this cese he will

say, Be pleased to take cognt: of the suit,
and continue it until, §c.; or until by compliance
or execution it is conchuded

§ 2. Testifying witress, how procurable.

If for the purpose of examination, to be
performed on an extransous witness, or on a
party on either side, the originating judge
refers the matier to a co-judicatory, he will
transmit to the co-judicatory, for the infor-
mation of the judge and ull parties interestod,
an exemplar of the record of all proeeedings
in the suit down to that time.

So likewise he will at the aame time trans.
mit to the judge a letter informing him of
the address of alt who have sppeared in pey-
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son, or by proxy, as parties at his judicatory,

for the purpose of their being accersed to the
co-judicatory as occasion may require.

At the same time he will give his opinion
a8 to the question, at which of the two ju-
dicatories the suit may, in the manner most
conducive to the ends of justice, be further
proceeded upon, and finally determined.

In cuse of disagreement, the judge of the
priginal judicatory may, upon his responsi-
bility, persevere in reteining cognizance of
the suit until the termination thereof.

1In this case, a party whose desire it is that
the examination be taken in the post-origina-
tive judicatory may, upon his responsibility
as to costs, appesl as to the point, to the
appellate judicatory — to wit, to that appel-
late judicatory within the territory of which
the territory of the originating judicatory is
situated. But notwithstanding such appeal,
the judge of the originating judicatory may
persevere in proceeding, if, on a determinate
account mentioned by him, such perseverance
be necessary to the prevention of irreparable
damage.

JUDGE'S INTERCOMMUNITY-EXERCISING-

MANDATE-ANNOUNCING MISSIVE.

-To the Judge immediate of Wootton sub-dis-
trict, the immediate Judge of Hilton sub-
district, with fraternal regard.

BROWN against WHITE.
1s¢ Jan. 18

Herewith I inclose an exemplar of a pre-
hengion-requiring mandate, directed to my
prehensor John Holdfast, to be eventually
executed in your territory.

CHAPTER XXIIL
PREHENSBION,

§ 1. Subject-matter.

Preaexnsion, applied to things, will be with
reference to —

1. A thing immoveable; as e house, or por-
tion of land.

2. A thing moveable; asa horse, a cart, a
bed, s painting or other product of the fine
arts,

3. A stock of things moveable; such as the
whole or any part of a man’s agricultural
stock, or trading stock.

In each of these cases, it may be to be pre-
“hended, with or without things which in rela-
tion to it are termed appurtenances, as being
in use with it.

In each case, the prehension-mimdate will
eontain the instruction requisite for distin-
guishing the prekendendum, and prescribe the
disposition to be made of it.

§ 2. Purposes.
Tt may be, that either the existence of the
wh)ect-mtm of the proposed prehension, or
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the place in which it is lodged, is to the judge
a matter of doubt. In so far as this is the
case, search for it is necessary to be made.

Of the purposes for which search may be
made, examples are the following: —

I. As to persons,

1. A person whose forthcomingness is de-
sired in the character of a defendant.

2. A person whose forthcomingness is de.
sired in the character of a witness.

3. A person in relation to whom a suspi-
cion is entertained, that he or sbe is illegally
detained against his or her will ; or though it
be not against his will, if within age of lawful
consent, by reason of infirmity of mind or
body unable to give valid consent.

4. A person in relation to whom a suspi.
cion bas place, that although not illegally
detained, he or she is kept in 8 state of undue
seclusion.

IL. As to things moveable

1. A thing in relation to which a suspi-
cion bas place, that it has been the subject-
matter of delinquency: for example, in the
shape of theft, or embezzlement, or wrongous
deterioration,

2. Or that, in relation to delinquency in
any shape, or right in any shape, 1t would
serve as a source of written or real evidence,

3. A navigable vessel, or vebicle, in rela-
tion to which a suspicion has place, that on
search it would be found to be a receptacle
containing any such subject-matter of delin-
quency, or source of evidence, as above.

I11. As to things immoveable.

1. A piece of ground, or building, for ex-
ample, in relation to which, a suspicion has
place, that on search it would, in somme parp
of it, serve as a source of real evidence.

2. A piece of ground, or building, for ex-
ample, in relation to which a suspicion has
place, that on search therein would be found
some moveable thing which has been the sub-
ject-matter of delinquency, as above; or a
thing which would, as above, serve as a source
of written or real evidence.

§ 8. Prehension applied to persons.

Antecedently to the definitive decree, by
necessity alone is arrestation of the person
justifiable, or permitted.

The cases in which arrestation is ordained
or permitted are those in which, but for the
security thus afforded, a preponderant proba-
bility has place, that the giving execution and
effect to the ordinances of the substantive Jaw
which are in yuestion, would not be practi-
cable.

Arrestation may have place for any of the
purposes following : —

1. Punishment: in the case in which, in
virtue of a judicisl decree, a person having
been sentenced to be suhjected to corporal
punishment in any shape, he not being in the
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power of the judieatory et the time, to sub-
Ject bim to the obligation imposed upon him
by his sentence, the performance of this ope-
ration is necessary.

2. Stoppage of mischief, or say mischief-
stopping.

3. Securing forthcomingness for justicia-
bility ; i. e. the being in an effectusl manner
subjected to such obligation as in the case in
question the law may require the person of
the party to be subjected to.

4. Securing forthcomingness on his part,
for the purpose of evidence, or say of testifi-
cation, for the purpose of his being subjected
to interrogation in the character of a relating
witness,

S. Recaption after escape.

§ 4. Conditions necessary to justify the issuing
of a warrant of arrestation,

On the part of him, who for the purpose
of securing payment for debt, or the perform-
ance of any other service beneficial to himself,
at the hands of the individual proposed to be
arrested, requires arrestation to be made of
any person by a wurrant from the judge, a
judicial declaration in writing to the follow-
ing effect is necessary : —

I, A. P. do solemnly and judicially declare
as follows : —

1. A. D., in virtue of stands
bound to render to me a certain service, the
value of which, over and above that of any
service claimed by him at my bands, is not
less than [ J

2. It is my sincere apprebension and be-
lief, that unless without delay his person be
arrested, and placed at the disposition of this
or some other judicatory, he will, by with-
drawing his person or property, or both, out
of the reach of this or any other judicatory
belonging to this State, effectually, in the
whole or in part, evade the performance of
the aforesaid service.

3. I acknowledge myself informed, that
in the event of my being convicted of wilful
falsehood or culpable rashness in respect of
this my declaration, I shall, by the sentence
of the law, be compelled to make full com-
pensation to the individual thus injured by
me, as also to undergo such ulterior punish-
ment under the name of punishment as the
law ordains; and in the event of my not be-
ing able ¢to render such compensation, to un-
dergo uny such punishment as in lieu thercof
the law has provided.

4. Moreover, that whatever may be the
value of any service really due to me at the
kands of the aforesaid A. D., still, if for the
belief, that the arrestation hereby prayed for
is necessary to prevent such evasion as above,
there be not seen sufficient ground, I stand
exposed to the burthen of compensasation or
punishment, or both, as the case may be,

JURY-TRIAL.
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In case of mere rashness, the burthen will

not go beyond the full amonat of com

tion; in case of wilful falsehood, punilm

added to the above burthen will be severe.

§ 5. Of seizure, viz. of property, maveable or
immoveable.

Seizure of things, moveable or immoveable,
may bave place for any one of the purposes
following, viz, —

1. Punishment, viz. of the individual whose
praperty is seized.

2. Stoppage of mischief: the property in
question being either a subject-matter, or an
instrument of the mischief.

i 3. Securing forthcomingness for justiciabi.
ity.

4. Securing forthcomingness for testifica.
tion ; that is to say, for the exhibition of cir.
cumstantial evidence.

CHAPTER XXIIL
JURY-TRIAL,

§ 1. Jury in general.

EncLigH law, being the only source from
whence, in any other country, any conception
relative to the institution thus denowinated
is commonly deduced, — from this same body
of law it iy, that any explanation given in re.
lation to it must be deduced. This, then, is
the standard of reference which, whether any
express reference be made to it or no, must
hereinafter be continually borne in mind,
Taken in its most extensive sense, a jury*

® By the denomination # thus employed,
no distinctive intimation 3 sfforded of amy of
the purposes for which the bedy of the men thus
denominated are employed, or'of the class from
which they are selected. By a jury, in the origie
nal signification of the word, is meant neither
more not less than a body of persons, by whom the
ceremony of an oath has been performed. But on
occasions out of .number, by persons of different
classes out of number, separately and collectively,
the performance of the ceremony of an oath is,
under the English law, likewise performed : in
word, to offices in general, not to s-qfak of unof-
ficial persons and occasions, generally speaking.
In the character of an obligation, imposing re.
straint upon the effects of sinister interest in any
shape, nothing can be more generally and eom-
pletely futile. But the ceremony has two effects,
which, under the system of misrule, may, to those,
who profit by it, be with propriety termed advan-
tageous: one is, the cansing a functionary (to
whose misdeeds there is in fact no restraint ex-
cept the will of these his superiors in power,
whose ginister interest is linked with his,) whase
wish it is to do @ thing without beins thought
willing to do it, tn'a:gan forced to do it; the
g:l?cna :ghhfnhlﬁ ish is not zog;);t.'itiht’out
ing thought willing to escape A e
ap forced to forbear from doing “-mng .
_George 111, finding three or four millions of

| his subjects in a state of most sbject sexvitusde,
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may be defined sn occasional body of non-
professional and non-official judges, employed
to constitute and apply a check to the power
of a professional or ofticial judge, or body of
Jjudges.

Juries may be distinguished, in the first
place, into juries employed for general pur-
poses, and juries employed for particular pur-
poses.

The cases in which juries are employed for
particular and comparatively limited purposes,
are scattered over the field of English proce-
dure in too great varisty to admit of enume-
ration here.

Juries employed for general purposes may
be distinguished into petit juries and grand
Juries : petit juries again into comwmon juries
and special juries. Jurymen are the set of
men by whom, in conjunction with the judge,
to the end that execution and effect may be
given to the laws, application is made of those
same laws to the several individual cases
which come hefore them. By what sort of
men ought this application to be made? —
By what, but by those on whose will it de-
pends by what hands those same laws shall be
made.

In any, and in what cases, ought a jury to
be employed? Of the sort of body thus de-
nominated, the main use is to apply a check
1o the power of the permanent judge, or body
of judges: that power which, bating appeal,
wauld, but for such a cheek, be arbitrary.

For whatsoever advantages are derived or
derivable from this appendage, not inconsid
rable is the price paid in the shape of disad-
vantage. Only, therefore, in case of necessity
— only in proportion to the necessity, should
employment be given to it.

1. Evil effect the first, complication.

2. Diminution made of responsibility at
the bar of public opinion on the part of the
Judge.

3. At the charge of the individuals em-
ployed in this character, vexation, by reason
of attendance ; or, at the charge of the public
or individuals, benefit in the sbape of money,
or some other shape to compensate for it.

4. At the charge of the suitors, increase
given to delay, vexation, and expense of pro-
cedure.

In another work,® where punishment was
the subject, the five cases in which the ap-
plication of it was unept, were brooght to
view: where it is groundless — where it is
useless — where it is needless — where it is
inefficacious — where it is too expensive.

was of course averse to the-seeing ‘them risc to s
level with the rest. An oath, a coronation
cath, framed for the manifest purpose ol;rm-
ducing the appearance ‘without the effect of an
obliﬁcn. sexved him for a pretesnce,

* See Rutionals of Punishment, and Rationale
f Beward,
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‘Where the subject is this appendage to the
judgment seat, those same cases may help to
serve for guidance.

Appeal out of the question, by bow much
soever 100 expensive, scarcely m any case
could this appendage be justly said to be use-
less, needless, or ineffieacious.

But lst the public be s good one — as good
us, by the help of auch arrangements as the
above, it might be made everywhere, and the
road to appeal as easy as it might be made,
appeal will, in the great masjority of cases,
suffice to render it needless : especially if into
the judicatory of appeal this appendage be in-
troduced.

Where neither party sees any such ground
of complaint as affords hope of redress, appeal
will not be made. Thus, for the reasons given
elsewhere, it will be, in the grest majority
of cases — suppose in nineteen out of twenty.
Place no jury-box in the judicatory below ;
place one in the judicatory above : here, by
one appeal, you save nineteen juries.

Thus muchb s to non-penal causes.

With little variation, the same observations
will be found to apply with equal propriety
to such penal causes 8s receive that shape and
denomination, for no other reason than the
want of an individual party, te whom com.
pensation can be made.

Cases where it is needless : —

In & case between individual and individual,
if both parties are as well or better mtisfied
without it as with if, it is needless — it is
worse than useless; the evil effects attached
to it stand all uncompensated. Of the whole
amount of the addition made by this appen-
dage, to the expense of judicature, the effecs
is that of & tax upon justice : of this tax, at
the charge of those who are unable to pay it,
tbe effect is that of a prohibition. Of this
prohibition the effect is, in the cases in ques-
tion, a denial of justice.

In the great majority of non-penal suits
instituted, there exists not any dispute : the
need of judicature is on the part of the plain-
tiff; his demand is well grounded: on the par$
of the defendant, inability or backwardness
has been the sole cause of non-compliance.
By the extra expense attached to procedure,
by the jury, inability is not removed or les-
sened, but increased : to the sarmounting of
whatsoever backwardness may have place,
this instrument of complication affords not
assistance, but obstraction.

Even where the canse of dispute, and dis-
pute accordingly, has existente, the great
majority of the number of individual cases are
of the moet simple nature : if the parties were
:present, from ten to thitty minutes would
serve s effectuslly for discassbon, as the same
number of years would. )

To the grester number of eases individually
taken, rather than to the Jessev, should the
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syutem of prooedure be in the first instance

made penal by reason of aggrava-
tion stand upon a footing widely different.

In & non-penal cage between individual and
individual, generally speaking, it is only by
accident, and that & rase one, that the judge
will stand exposed to the temptations offered
by particuler and sinister interest: from the
magnitude of this danger, defalcation may be
made by arrangements having for their object
the excluding functionaries of this class from
serving in districts in which they have con-
pexions,

Not so0 in criminal causes.

In the most important portion of these
causes, viz. that in which the alleged crime
belongs to the field of constitutional law —
where, in a word, the rulers as such, in addi-
tion to their share in the universal interest,
passess & particularinterest, — the judge who,
as such, would never fail to possess (to an
amount more or less considerable) interest,
adds to the ostensible situation of a judge,
the resl character of a party, viz. on the
plaintiff’s side of the cause. In these cases,
nothing therefore that can contribute to the
establishinent of a counter-force, capable of
applying an effectual check to the force of
this temptation, can be either needless or
supertluous. The power of a jury presents
the only counter-force applicable to this

purpose.

1o another class of cases, though the de-
mand for a jury is not quite so strong, it is too
strong to be resisted. The offences belong-
ing to it may for this purpose be denominated
offences through indigence, or the offences of
the indigent; theft, fraudulent obtainment,
robbery, i. e. forcible depredation, may serve
for examples. In the suppression of offences
of this class, men of all ranks bave, it is true,
one common interest. But in proportion as
the sympathy a man feels for individuals be-
longing to the class in which offenders of this
description are most apt to be found, is faint,
the check applied by this social, to the eelf-
regarding spring of actior, is weak ; and the
anxiety to reach the guilty predominates over
the inclination to avoid striking the innocent.
The indifference with which a judge babi-
tuated to the trial of canses of this descrip-
tion, views the conviction and death of a
defendant, guilty or innocent, might be re-

esented by the indifference with which e

tcher contemplates the slaughter of a lamb,
for the earcase of which he is paid — were it
not for the delight, which the judge, bating
and bated by the class by which his victims
areafforded, extracts from the contemplation
of their misery. A citizen of London will not
be at a loss for an example ®

®* Written.in 1821.—Eb.
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By the asme caused by which s judge will

be led to regard on this oceandon, with lems
than due sympathy, the interests of thoss
classes which he sees lying under his feet,
by these same causes will he be led to

with more than due sympathy those interests
upon the same level with his own, or above
it. In England, eeeing & judge guilty, ws
such, of a crime of any degree, from the low-
est to the highest, you are determined he
shall be punished, - you must murder him,
for there are no other means possible : if your
wish is to see yourself punished, accuse him
of it: you will not miss your mark,

Of the cases treated on the footing of cri-
minal ceses, another division which may be
mentioned on this occasion, is that of the
offences against the revenue. For an offence
of this description, neither himself nor any
particular connexion of his, will the judge
be in much danger of becoming the subject
of prosecution. Of the class to which he
belongs, and by the sympathy with whick
he is engrossed, it is the interest that the
mass of wealth extracted from the labour of
the labouring classes be as great as possible:
the greater it is, the more there is of it to en-
rich them, and encourage others. Rather than
see one guilty individual escape, what num-
ber of innocent ones he would see suffer, it is
not 80 easy to say.

A legislator ordsining, a judge decreeing,
that whatsoever s man sells that is fit to eat,
(if the individual be one whom the king de-~
lighteth to honour with bis punishments,) he
shall be punished and ruined for it { Would
you wish to see such a government, go not to
Rome under Tiberius— go not to Rome un.
der Nero ;——come to England under George
1V.,—look to the Treasury under Lord Li.
verpool and Mr. Vansittart. For a competent
ground of punishment there can he no want :
coffee is among the subjects of taxation, cof.
fee is among the eatables and drinkables taken
for breakfast; and the thing sold, be it what
it may, is capable of being eaten or drunk
instead of it. :

To that division of penal cases, which are
such for want of an individual specially in.
jured, and which, from somecause or other,
have escaped the being raised to the rank of
criminal ones, the above-mentioned obeer-
vations will be found to apply, without sny
variation that will not readily enough present
itaell
§ 2. Use of jury’s unamimity, causing weak-

ness in Goversment.

After all, the aad principal use of j
trial bas been ping up an all. w’;
weakness in the whole frame of government.
. 1. The state of the English people has been,
in camparison with that of other nations, to
{ such a degree felicitous, ss to have been with




am.
Fusttegntyled, in the language of its rulers,
£he enyy and wdmiration of the world,

- 2. The prosperity thus poseessed has had
for its cause the state and condition of the
government, taken in all its parts.

8. It bas had for its cause the state of the
governors, with reference to their effective
power over the governed.

4. But under that head it has had for its
cause, not. the efficiency and plenitude of that
same power, but its inefficiency ; not the
strength of the governors as towards the
governed, but their weakness.

5. It has had for jts cause, not the degree
in which the designs of the governors in re-
Iation to the governed have taken effect, but
the degree in which they have failed of taking
effect.

in England, government has had for its
end in view the greatest happiness, not of
tbe greatest number of the community, but
of the comparatively few by whom bave been
shared among themselves the powers, and
thence the sweets of government.

This state of ends in view is the result of
that generul habit of self-regard and self-pre-
ference which has place in the whole species,
and is not merely subservieat to its well-
being, but necessary to its very existence.

To this rule as applied to governors (to
those by whom the powers of government are
exercised,) not even does the case of the
Anglo-American United States afford an ex-
ception. Over the few by whom the powers
of government in detail are seen to be exer-
cised — over those in whose hands the opera-
tive branch of government is lodged, stand
the many in whom is lodged the constitutive
branch, with relation to these same possessors
of the operative branch of government; the
possessors of the constitutive power placing,
either by an immediate or unimmediate ex-
ercise of that power, the possessors of the
operative power ; and the possessors of the
constitutive power either of themselves con-
stitute the greater number, or are so linked
ta them by commuffity of interest, as that
the interest of the greater number cannot be
sacrificed by them, without the sacrifice of
theirown. @

In this state of things, whateverin a dif-
ferent state of things would bave been their
wishes, designs, and endeavours, by the pos-
sessors of the supreme operative power never
are any endeavours employed to give effect
to that universally-natural and universally-
prevalent self-preference ; for where success
15 mmnifestly impracticable, neither endeavour
nor design 18 likely to have place.

“Of those by whom in this country, which
is the envy and admiration of surrounding
nations, the powers of government have been
exerrised, the wishes, designe, and endeavours
Rever bave been, por can have been, anyother
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than the wishes, designs, and endeavours of
those by whom the powers of government
have been exercised in these same surround-
ing nations.

But in England, several causes have con-
curred in preventing these wishes, designs,
and endeavours, from having to so large an
extent been carried into effect, as in these
same surronnding nations.

Of these causes, the power that has been
exercised by juries has been a principal, if
not the principal one.

The causes appear to have been as follows :

1. The insular state of the country, where-
by it hes in an almost exclusive degree, ever
since the Norman conquest, been preserved
from hostile inroads, with the waste attend.
ing them, under which, at the hands of one
another and the English, those other nations
have so frequently and extensively been suf-
fering. The division into South and North
Britain, while it continued, formed to a cer-
tain degree an exception: say, in a word,
insularity.

2. The other causes may be comprised un-
derone general denomination —general weak-
ness in the frame of government.

The following are the particular causes of
which this general cause may be said to be
composed : —

1. Jury-trial, more particularly in its appli-
cation to such penal causes in which it has
been the interest, real or supposed, of the
monarch, and those in aunthority under him,
that conviction should ensue.

2, A bencficial effect, and that the princi-
pal one, of the power of juries, has been the
comparative inexecntion and inefficiency of
the design and endeavour of the other con-
stituted authorities against the liberty of the
press and public discussion.

3. The weakness infused into the general
frame of government by the lawyer class, by
means of the course of practice pursued by
them, and rules laid down by them in prose-
cution of their own particular and sinister
interest.

Had the measures of government had for
their end in view the greatest bappiness ot
the greatest number — had the laws and ope-
rations of government been in a uniform man-
ner constantly directed to that end, — far from
operating as a remedy to evil, all such weak-
ness would have heen itself, in the whole
extent of it, an evil—an evil proportioned
in its magnitude, to the importance of the
parts of the law thus weakened and rendered
ineffectusl to those ends.

As it is, it bas to 8 great, to a vast extent;
operated as an evil: nor, in its character of
a remedy to the greater evil, bas its efficacy
been more than partial: in particular, ag te
the preserving from utter destruction the
liberty of the press. .
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But partial as the effects of this remedy
have been.— partial as the effects of this, to-
gether with the other causes of debility in
the form of government, have been in their
character of a remedy against misgovernment,
—to such & degree bas the whole form of go-
vernment, taken together, been repugnant to
the only legitimate end of government, the
greatest happiness of the greatest number,
that notwithstanding the partial evils pro-
duced by, and proportioned to, the general
weakness in the form of government, such is
ite nature, that by every fresh degree of weak-
ness introdaced into it, the interest of the
greatest number is served in a greater degree
than it is disserved ; and supposing the weak-
ness to end in utter dissolution, the utmost
quantity of evil attendant on such dissolution
would not be nearly equivalent to the quan-
tity of good, which its certain consequeunce, a
real constitution, having for its end in view
the greatest happiness of the greatest num-
ber, would produce.

Among the laws by which the greatest hap-
piness of the greatest number has been sa-
crificed to the happiness, real or supposed, of
the ruling one, and the sub-ruling few, are
the following: —

1. Al the laws which give to the persons,
property, and other rights of the monarch,
and his subordinate rulers, as such, any greater
security than is afforded to individuals at
large. As individuals, they ought to have
whatever protection is necessary : as rulers,
they ought not to have any more. ln the
Anglo- American United States, no such extra
protection isafforded them : and in the Anglo-
American United States, instead of being the
less secure, they are the more perfectlysecure.
No King of England —no other man whose
seat is called a throne, is so secure against
hostile attacks by individuals, as the President
of the Anglo- American United States is.

2. All laws having for their object any
obstruction, either direct or indirect, to the
free communication of opinion in relation to
matters of government on the part of indi-
viduals, whbether in writing or by word of
mouth. In the condition of that people may
be seen, and is geen, by all that can endure to
see it, the fullest proof that no restraints upon
any such freedom are necessary to the mainte-
nance of the most profound tranquillity, under
a government in which the greatest happiness
of the greatest number is the object really
pursued. In that same example may also be
seen another proof, that of all such restraints,
the effect is not to cause tranquillity, union,
good-will, or any other such moral instrument
of felicity, but to disturb it.

-Under this description come all laws against
treason, and sedition —all laws sgainst the
application of the press to the purpose of in-
dicating grievances in the government, and

proposing remedies to these ghievinoey, sishor
the purpose of holding yip-to view misclite
duct in any shape, on the part. of anypersons
concerned in the exercise of the powers of
government — any public functionsries, cop-:
sidered as such. And undertbe name of laws;
must be included all shem or spurious lawa,. -
a8 well as genuine ones.: .meaning by sham-or. Lt
spurious laws, the laws, as they are .called, AN
made under the name of rules of law, by .. -
judges, on pretence of declaring what is law; - :
for the genuine and the spurious are somu~ 7
tually interwoven, that to separate them.is
impossible.

Of the laws and rules of lIaw made against
the liberty of the press, the object and en.
deavour has been to secure not only impunity,
but non-divulgation, to all misdeeds com-
mitted on the part of any of the persons
concerned in the exercise of the powers of
government — of the public trustees of every
class— to the prejudice of those for whom,
for form's sake, they every now and then ac.
knowledge themselves to be in trust. Laying
down such a rule, was doing much farther
towards the establishment of a complete de-
spotism, than was done by those who, in
Hampden's case, sought to invest the king
alone with the unlimited power of taxation,
and had much less excuse forit in precedent.
It was in effect an open avowal of misrulein
all its branches —a declaration of war on the
part of all those who bear s part in the exer-
cise of the powers of government, against all
those on whom, and at whose expense, thosa
powers are exercised —a declaration of war by
all rulers against all suhjects.

Had it been carried into effect, by no ima~
ginable particular act of oppression or depre.
dation on the part of rulers, could resistance,
rebellion, deposition on the part of subjects,
have been more completely justified: for by
it, the design and dctermination to perse.
vere, and for ever, in every such tyrannical
course, was openly professed. Had it been
with any consistency carried into effect, such
would have been the resuit: and it would ot
course have been carried into effect, had it }
not been for the power still remaining in the |
bands of juries. -

In England, any such notion as that of suf-
fering 8 judge to treat as guilty an indivi.
dual who, in the opinion of a jury, had been
declared not guilty, would be intolerable ; —
scarcely would the highest paid, and most
determined confederate, or instrument of de,
spotism, venture to accede toit: indeed, sup-
posing it to apply to libel law, or, in a word,
to any offences in regard to which the influ.
ential members of the government took any
interest, juries might as well be discarded
altogether, But countries are not wanting,
in which an arrangement of this sort might be
attended with preponderant advantage: fop
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tries are mot wanting, in which the ad-
mon of juries, with powers equal to those
possessed, howsoever exercised or left unex-~
ercised by English juries, would be incom-
patible with the existence to any good effect
of pemal, not to say of non-penal laws.
Suppose the exercise of this power on the
part of the judge limited to the cases in which,
in the event of ungrounded punishment, the
injury done by it will not be irreparable ; the
injury done by it would be s nothing, in
comparison of the mischief that would be
done, either by an unchecked jury, or an un-
checked judge. ‘To any misuse of this power
an the part of the judge, checks of no inefB-
cient natore would be applied by an adeguate
recordation of the evidence, and regular re-
ports of all such cases. made to the central
authority in the seat of supreme judicature :
still more, if the importance of the case war.
ranted any such expense as that of printing
and publishing the evidence in the district in
which the cause has been thus decided.

§ 8. JIn what canses shall a jury be employed.

In no eivil canse, in the first instance.

In every civil cause, in the way of appeal.

In all penal causes in which reputation is
affected; viz. that class which in French law
used to go by the mame of grand pesal. In
general, not in the first inatance in penal
causes, by which reputation is not affected;
viz. in that class which used to go by the
name of petit pénal. But in all these in the
way of appeal.

In English law, (with the exception of
those causes of which the sort of judicatory
styled a court of equity takes cognizance, and
those of which, by local statutes, cognizance
is given to the amall-debt courts, and a few
of a miscellaneous natare, of which cognizance
is given to justices of the peace acting singly,
or In petit sessions, or in general sessions,)
every cause goes in the first instance to a
Jjudicatory with a jury in it; also in the se-
cond instance, if the great four-seated judi-
catory, out of which the cause was seat to
the compound judicatory compored of one of
the twelve judges with a jury, have thought
fit to give leave.

Of the causes which sre thus brought before
s juryin the first instanee — in the fargreater
rumber, justice is outrageously violated by the
course taken — outrageously violated,
and of course for the benefit of the elass by
which the violation has been establisbed.

In by far the greater number of causes,
there is nothing for the jury to do; in fact,
there is no dispute. The litigation bas for
its cause no other than, on the part of the
defendant, either inability or unwillingness
to do what he is by law bound to do, and
thus required to do; vie. in most cases, pay
2 sum of money,
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Wherever inability is the cause, whatever
is the degree of insufficiency antecedently to
the commencement of the cause, that degree
is deplorably heightened by the progress of
it. By the defendant, delsy is purchased
purchased at a usurious interest; and the
hands by which the interest-money is received
and pocketed are —.instead of those of the
injured plaintiff, those of the lawyer, and
those of the man of finance : enormous taxes
baving been imposed on euch chance as an
injured man was obliged to purchase in the
lottery of what is called jastice, 1f the price
so paid for dclay, were paid in the ahape of
interest on the money due, the quantum of
it would run in proportion to the amount of
the money due: it would be proportioned
to the advantage gained to the defendant by
the non-payment, and to the disadvantage
suflered by the plaintiff from that same canse.
As it is, it bears no prepottion to either
standard : it is the same, whether the prin-
cipal money due be 40s. or £40,000.

Of another class of cases that are brought
before a jury, cognizance by a jury is not
possible : the impossibility bas for its cause,
the time necessary for the statement and dis-
cussion of the case. In the most ordinary
species of cause, the statement and discus-
sion by advocates on both sides, the charge
given by the judge, and the consideration
bestowed by the jury, eccupy a considerably
less quantity of time, than that during which
twelve men can continue sitting together
without inconvenience, But there are some
causes, the hearing of which in this mode
could not be completed in many times that
portion of time. Various are the sorts of
causes thus eircumstanced. The most com-
monly oceurring sort, and those which are
most readily conceived to be in this predica-
ment, are causes of account. The attorney,
and the advocate or counsel, as he is called,
by whose advice a case of this sort is brought
before a jury, knows full well, that by the
jury, when it comes before them, nothing
will or can be done in it. When the jury is
sitting, with the judge on ‘the bench above
them for their direction, a discovery is pre-
tended to be made, that in that way it can-
not receive a decision. The advocates on
both sides having laid their heads together,
the discovery is announced to the judge—to
the judge, whom long experience bas pre-
pared for the receipt of such discoveries.
Then comes resource — sending
the eause off to arbitration: arbitrutors are
then appeointed, who are almest always some
of the advocaies themseclves, or their con.
nexions. An advocate on each side, or one
chosen on both sides, now takes cogoizance
of the cause. The payment be receives being

rtioned to the mumber of his sittings,
¢ takes care that the time of each sitting
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shall not be too great, nor the number of the
sittings too small.

‘The cause may be simple —at the uimost
point of aimplicity ; and in this case happily
are by far the greatest number of cauves. It
may ge complex to the utmost pitch of com-

lexity ; and in this case are unhappily not s
¥ew. In the former case, the delay created,
and expense bestowed on jury-trial, is the
whole of it a waste. Simple or complex,
under the English system, one jury is allotted
10 every cause; and to no cause more than
one. Were the parties heard in presence of
each other st the outset, nine-tenths would
pe disposed of in as many half-hours ; and
of the remainder there would be some in
which would appear at the first hearing, from
one to half-a-dozen or more points, capable
of constitating each of them matter for a se-

te jury-trial, and capable upon occasion of
ring distributed, for dispatch sake, amongst
as many juries.

§ 4. Effects advantay

tayeous.

Direct and indirect: — of the effects of
jury-trial, this may serve for the first divi-
sion.

By the direct effects, I mean those which
flow in an immediate way from the causing
the decision to be given by a jury, — instead
of its being pronounced by adiudge or set of
judges,—und that are produced independently
ofany inBuence exercised by this circumstance
on the conduct and character of the judge.

Consider in the first place the effects of
the first order; viz. the influence exercised
by this circumstance on the rectitude of the
decision pronounted in each individual cause,
considered without reference to other causes,
and without reference to the feelings of any
persons other than those of the parties to
the cause, and their part ular connexions.

Supposing that, on the part of the judge,
adequate moral aptitude be to be depended
upon, no advantage — no superior probability
omectitude of decision, could reasonably be
expected, from the substitution of this ever-
changing judicatory, to a permanent one.
Neither in respect of intellectual appropriate
uptitude, and more particularly appropriate
information, nor in respect of appropriate ac-
tive talent, could a company of men, taken
promiscuously from the body of the people,
and charged, perbaps for the first time, with
the function, for the apt discharge of which
such close attention, led with so much
discernment, is incidentally necessary, — be
reasanably regarded as equal, much less as
superior, t6 & man in whose instance the bu-
siness of judicature has been the subject of
the study, and for 2 time more or less con-
siderable, of the practice of his life. But in
every as yet known system of judicature, into
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which jury-trial bas oot been admitted, ap-
propriste moral aptitude bas been upun »o
bed a footing, that the comparatively greater
moral aptitude, which has in practice beon
given to juries, has more than
for whatever deficiency bas had placein their
instance, in the article of intellectual apti-
tude, and that of active talent.

As no cause is ever submitted to s jury
but in connexion with a judge, to whose in-
struction tbey are, by the foree of known
usage and public opinion, predisposed to bave
regurd, the appropriste information of the
judge, whatever it be, is eustomarily at thelr
eommand ; and it is only by some partieular
and not austomary direction given by them,
with or without reason, to their will, that
this supplement to their own inbred intellec-
tual aptitude can fail to be tarned to nse: and
where moral aptitude fails, insomuch as the
judge is disposed by any cause to decide in
& manner contrary to that which, in his eyes,
is justice, the probability of rectitude of de-
cision is, instead of being increased by supe-
riority in appropriate mrtellectual aptitude or
active talent, proportionably decreased.

Note, at the same time, that means exist
whereby moral aptitude on the part of the
jndge may be placed on a much firmer foot-
ing than it bas ever been us yet, and at the
same time be made to receive increase.

One point there is, in respect of which, on
the part of the judge, if jury-trial be not em-
ployed, appropriste moral aptitude never ean
with any suofficient ground of assuranoe be
depended upon. This is freedom of bins,
whether on the score of pecuniary or other
interest, or on that of sympatby or antipatby
produced by party sffections, or propinquity,
or remoteness in respect of rank,

Now as to the effects of the second order.
By these I understand, the effects produced
by the decision, in the cause in question,
on the minds of the several persons within
whose cognizance the case in question, in the
state in which it presented itself to the ju-
dicatory, may bappen to come. In this class
of effects will be seen to lie the chief and
most incontestable of the advantages atten~
dant on the compomnd judicatory thus con-
stitated.

In the case of misdecision, this elaas of bad
effects consists of danger und alzrm . dun-
ger of misdecision in futare suits, from the
influence of the same cause, whatever it beo
by which mrisdecision i the past cause was
produced — alarm prodwezd by the contems
plation of this A

In the whole of the judicial esteblishment,
suppose but a single judicatory : for simplicity
of conception, eall it that of a single judge,
habitually to misdecision— for ex-
ample, by the most natural snd common of
the canses by which such disposition is linble
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to be produced: viz. by love of money. In
such case, the place of general security is oc-
cupied by general alarm. No man, who either
by poverty, or probity, or consciousness of
want of skill to perform with success the pro-
cess of corruption, regards himself as able to
defend himself against & competitor who to
the disposition adds the ability to practise
corruption ; nor can he avoid regarding his
property as being in a state of perpetual in-
security. Even he who, to the ability adds
the disposition to give a bribe, cannot but re-
gurd himself as placed in a correspondent state
of insecurity with respect to such part of his
property as would be eventuslly necessary to
compose the bribe. Even suppose corruption
ins pecuniary state effectually guarded against,
still there remain favourable partiality on the
score of sympathy, unfavourable partislity on
she score of antipathy, as towards individuals
individually taken, or as towards all the in-
dividuals in general, of whom is composed a
perty in the state.

8ee now how the matter standsinregard to
the effects'of the second order. In the cause in
question, misdecision suppose has had place ;
a wrong verdict, a verdict generally regarded
a3 wrong, has been pronounced. On the feel-
ings of the public at large — of that part of it
by whom cognizance has been tuken of the
cause — what are the evil consequences? An-
swer, none: Danger, none: Alarm, none.
That jury has judged wrong ; but that jury
15 no more. True it is, that by the same causes
by which misdecision has been produced in the
instance of that jury, the like effect may, for
aught anybody can say, be produced in the in-
stance of any other juries. True this, and
what nobody can deny. Still, bowever, neither
the alarm, nor even the danger, is in this case
anything considerable, in comparison of mis-
decision on the part of a judge, when produced

+~D¥ any permanent, extensively operating, and

well-known mental cause. In nine cases out
of ten, perhaps nineteen cases out of twenty,
on the pert of the jury misdecision will not
bave place; for in some such proportion are
the causes which (being defended throughin-
ability to do what should be done, or through
perverseness) do pot admit of doubt: and
in causes in any proportion, evil disposition
s above might produce misdecision in the
case of an unchecked judge. But be the
danger ever so small, the alarm will be still
smaller. To this difference contribute seve-
ral csuses: — 1. The general prepossession
m favour of this mode of trial ; and, 2. The
confidence which, setting aside the causes of
mistrust, men naturally have ip their own
good fortune.

English law may furnish a familiar example.
Prosecutions for alleged libels, and other
offences agaipst government, frequent: ver.
dicts, some for the prosecutor, the govern-
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ment ; some against it, for the defendant.
Now suppose these causes, all of them, tried
by any judicatory of fourof the twelve judges,
or by any one judge of any such judicatory,
and in both cases without a jury, — who is
there of any party, by whom, antecedently to
trial, any the least doubt could be entertained
but that a decision affirmative of the guilt of
the defendant would be the result?

Another division, in which the effects of
this institution may be considered, is the fol-
lowing: —

1. Applying itself to the situation of the
judge, it bas a strong and incontestable ten-
dency to give increase to his appropriate offi-
cisl aptitude, considered in all its branches.

1. To his moral aptitude it gives increase,
by the obligation it imposes upon bim, of
giving, with reference to justice, the best
appearance possible to everything which, on
the occasion in question, he does or says. In
80 far as upon the effect of what he does or
says depends the decision given by the jury —
onlyin so far as what he does and says, has in
their eyes the appearance of justice, can he
bope to exercise any influence upon the deci-
sion they are about to pronounce. Take away
the jury, the judge does exactly what he
pleases: if he pleases, he says whatever he
pleases, and as little of it as he pleases. If so
be that, in the individual cause in question,
he is bent upon injustice —if in support of the
decision which be is determined to pronounce
he can find anything to say which in bis eyes
is plausible, be will, if he thinks it worth
while, say as much accordingly : if he be un-
able to find anytbing that is thus plausible,
or the trouble of doing so is in his eyes too
great, he will say notbing at all, and his will
will not the less be done.

2. Appropriate intellectual aptitude, inclu-
ding appropriate professional information,

In this particulsr, the salatary influence of
the necessary presence of the jury, and the
demand it may be continually creating for ap-
propriate discourse delivered by him to them
in the presence of a company of spectators,
contributes in a powerful and incontestable
manner to secure the interests of justice —at
any rate, against inaptitude in any manifest
or flagrant degree, in respect of this branch
of appropriate aptitude.

3. Appropriate active talent. Without any
considerable difference, the above observa-
tions apply to this branch likewise of appro-
priate aptitude.

Set aside the institution of a jury, the
most complete corruption may be united with
more than ordinary intellectual weakness and
ignorance, and more than ordinary deficiency
in respect of faculty of expression, and still
the man be not incapable of giving effect to
his will in the situation of a judge. For bis
decision, be it what it may, expression muss
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be found. But when that is done, all is done
that is necessary for him to do : the least sard,
rays the proverd, is soonest mended.

IL General effect on the minds of men in
the character of jurymen.

The effects of the institution on the minds
of the men to whom it happens to find them-
selves in a state of exercise in the situation
in question, are not less salutary nor less in-
contestable. Every judicatory of which & jury
forwms a part, is a school of justice: without
the name, it is so in effect. In it, the part of
master i3 performed by the judge; the part
of the scholars by the jurymen; and what
takes place, takes place in a company more
or less numerous of spectators. The repre-
sentation there given s given by a variety of
actors, appearing in so many different parts.
There are, at any rate (or at least there ought
to be, where no bar is set by special and pre-
‘ponderate inconvenience, ) the parties on both
sides: on one or both sides there are com-
yaonly witnesses : there are but too commonly
professionsal lawyers, in the character of ad-
vocates; and there are, still more too com-
amonly, others in the character of attorneys.
By the various parts in which these actorsin
the judicial drawna appear, and by the various
casts of character exhibited by different indi-
viduals in each part, affections of all sorts in
the breasts of jurymen are exeited, and the
attention fixed; and the reasoning faculty,
with matter infinite in variety for it to ope-
rate upon, is continually called forth into
exercise. \

The inconvenience which, in the shape of
labour and corresponding expense to the in-
dividual jurymen, if uncompensated, or to the
public purse if they are compensated, consti-
stutes a drawback which there will be occa-
sion to speak of in another place. Against
that loss on this score, will be to be set the
profit on the above score — and that, it may
be seen, is no inconsiderable one.

These benefits, it may be seen, may be at-
tained, if not in a perfectly equal degree, not
very sensibly less than equal, s0 s a verdict
" be but given by the jury, whether that ver-
dict be or be not binding upon the judge.

Of the good effects actually produced by
jury-trial in particular causes, over and above
its general and more extensive influences as
sbove explained, much will depend upon the
state of the law. In proportion as the law is
elear, the power given to the jury in form,
. will be exercised by it with effect; the ver-

-dict given by the jury will be the expression
of their will, acting under the guidance of
their understanding. In proportion as the law
is otherwise than clear, the verdict given in
form by the jury will in effect be the decision
of the judge ; it will be the expression of bis
will, in the gmng effect to which his under-
standing, such as it is, and his active talent,
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such as it is, assisted by zuch :ppmpnnhe
professional information as it bas happensd
to him to lay in a stock of, will bave been
employed. Thus it is, ﬂmt uuder an all-
comprehensivecode, especially if accompanied
with an apt Ratwnale, 8 jury will be quite a
different sort of instrument from what it is
under the generally prevalent mixture (com-
posed in indeterminate and ever-varying pro-
portions) of statute-law and common-law, —e
that is, of really existing law, and that coun.
terfeit species of law which has been ima-
gined and framed on each individual occasion
by the judge in question, and his predecessors.

The branch of law, with relation to which
the usefulness of jury-trial to the greatest
happmesa of the greatest number is mosy
couspicuous and most unquemonable, is the
penal branch. The feature by means of wlnch
it is productive of this beneficiul effect, is the
universal concurrence, 8o erroneously termed
unanimity.

The effect by means of which it is pro-
ductive of this benefit, is by infusing a general
weakness into the powers of government:
into the powers of government taken in the
aggregate, but more especially when consi-
dered in relation to the people.

In England, the eacrifice made of the great-
est bappiness of the greatest number, to the
happiness, real or supposed, of the monarch,
has been less in proportion than in any of the
monarchies of the continent of Europe. Of
this difference, whatever it may be, the cause
will upon examination be found to be in the
weakness of the government as towards the
people. In England, several causes have con-
curred in the keeping up of this weakness
As to those other causes, they are beside the
present purpose. The only one tbat belongs
to it, is the weakness, in so far as produced
by jury-trial, with its unanimity in penal
causes.

Ha