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MONSIEUR D’ALEMBERT.

THE intereft which good citizens are pleafed
to take in the Encyclopedia, and the great nums
ber of men of letters, who confecrate their labours
to it, feem to permit us to regard this work as one
of the moft proper monuments, to preferve the
grateful fentiments of our country, and that refpect
which is due to the memory of thofe celebrated men
who have done it honour. Perfuaded, however,
that M. de Montefquieu had a title to expet other’
panegyrifts, and that the public grief deferved to be
defcribed by more eloquent pens, we would have
concealed within our own breafts our juft concern,
and refpe& for his memory ; but the acknowledge-
ment of what we owe him we hold too dear to per-
mit us to leave the care of it to others. Whilea
benefactor to mankind by his writings, he alfo con-
defcended to. be fo to this work, and our gratitude
pretends to no more but only to trace out a few lines
at the foot of his ftatue.

Charles de Secondat, baron of I.a Brede and of
Montefquieu, late prefident & mortier of the parlia-
ment of Bourdeaux, member of the French academy

You. 1. a’ of



it AN EULOGIUM ON

of {ciences and belles lettres of Pruffia, and of the
Royal Society of London, was born at the caftle of
La Brede, near Bourdeaux, the 18th of January,
1689, of a noble family of Guyenne. His great
great grandfather, John de Secondat; fteward of the
houfetiald to Henry the Second, kingiof Navarré,
and afrerwards to J4ne, daughter of that king, who
married Antony of Bourbon, purchafed the eftate of
Montefquieu for the fum of 10,000 livres, which
this princefs gave him by an” authentic deed, as a
reward for his probity and fervices, I
Henry the Third, king of Navarre, afterwards
Henry the Fourth, king of France, erefted the
lands of Montefquieu into a barony, in favour of
Jacob de Secondat, fon of John, firft one of the
gentlemen in ordinary of the bédchamber “to this
pfince, and -ofterwards colomel of the regiment of
Chatillon,  John Gafton de Secomdat, his fecond
fon, having married a daughteér of the firft prefident
of the patliament of Bourdeaux, purchafed the office
of prefidient @ mortier in this foctety. 'He had feve-
ral children 3 one of whom entered imto the fervice,
diftinguithed himfelf in it, and quitted it very early
in life, "This was the father of Charles de Secondit,
author of the Spirit of Laws. Thefe ‘partitulars
may ‘perhaps appear mifplaced at the ‘bc'%ifmﬁng'bf
the 2loge of ‘a philofopher whofe name ‘ftands fo lirtle
in need of anceftors ; burt let us not envy their me-
mory that eclat which this name reflefts upon it.
The early marks of his genius, a prefage foine-
times fo deceicful, 'was not fo in-Chirles de Secon-
dat: he diftoveted very foon what he bne day would
be, and ‘his father employed ‘all his attention to cul-
tivate this rifing ‘genius, the obje& of his hope and
of “his tendernefs. At the age of ‘twenty young
Montefquicu already prepared materials for the
Spirit
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Spirit of Laws, by a well-digefted extra® from thofe
immenfc volumes which eompofe the ‘bedy of thie
civil law : thus heretofore New:on 1aid, in ‘his early
youth, the foundarien of works which have rep-
dered him immertal. The fludy of jurifprudence,
however, though 1¢& dry o M. de” Mongelguien
than to the moft part of thofe who apply o it, be.
caufe he ftudied it as a philofophier, .was not Aufficient
~for the extent and aivity of his genius. He én-
“quired deeply, at the fame time, into fubjeéls ftill
more #mportant and mere delicate,* and difcuffed
them in fileace, with that widom, .with that de-
cency, and with that equity, which he has fince dif-
covered in his works. \ A
A brother of ‘his father, prefident ¢ morsisr of the
partiament of Bourdeaux, an able judge and vir-
“tuous citizen, the oracle of his own fociety and .of
‘his province, ‘having loft an enly fon, and wanting
to preferve, in his own corps, that elevated fpiric
‘which he had endeavoured to infufe into .it, left hig
fortune and his office to M. de Montefquieu. He
had been one of the counfellors of the parliament of
Bourdeaux fince the 24th of February, i714, and-was
received prefident & mortier the 13th of July, 1716.
~ Some years after, in 1422, during the king’s mi-
mority, his fociety employed him to prefent re-
monitrancesapon occafion of a new impoft. Placed
between rhe throne and the peeple, he filled, like a
refpe&ful fubjet and courageous magiftrate, 'the

employment, fo noble, and fo little envied, ‘of ma-
king the cries of the unfortunate reach the fovereign
the public mifery, reprefented with as much ad-
drefs. as force of argument, obtained that juftice

i‘Itvgp?s Awork insthe'form of letters, the ;gu?gq{u of whith-was fo prove
thatuthie idolatry of-moff of the paganydid not appear to deferyg eterns] damng-
tion, - . .

B a2 which
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which it demanded. ‘This fuccefs, it is; true, much
~more unfortunately. for the ftate than for him, was
of as fhort.continuance as if it had been ;unjuft.
. Scarce had the, voice of the people ceafed:to be
_heard, but the.impoft,; which had been fupprefied,
.was replaced by another: but the good citizen, had
.donehisduty. - « . Ll
. He was reccived the 3d of April, 1716, ingo the
. academy of Bourdeaux, which was then only begin-
_ning. A tafte.for mufic, and for works of pure.en-
 tertainment, - had at, firft affembled together the
members who compofed it. M, de Montefquieu
. believed, with reafon, that the rifing ardour -and
talents of his friends might be employed with fill
greater advantage in phyfical fubjetts. He was per-
fuaded that nature, fo worthy of being beheld every
where, found alfo, in all places, eyes worthy of view-
ing her ; that, on the contrary, works of tafte ot
admitting of mediocrity, and the metropolis being
the center of men of abilities and opportunities of
improvement in this way, it was too difficult to ga-
ther together, at a diftance from it, a fufficient number
of diftinguithed writers. He looked upon the focie-
ties for belles lettres, fo ftrangely mulsiplied 1n our
-provinces, as a kind, or rather as a thadow, of lite-
rary.luxury, which is of prejudice to real ‘opulence,
without even prefenting us with the appearance’ of
it. . Luckily the duke de 12 Force, by a prize which
he had juft founded at Bourdeaux, feconded’ thefe °
rational and juft defigns. It was judged that ap ex-
“periment properly .made would be.preferable to'a
weak difcourfe or a bad poem ; and Bourdeaux got
.an academy of fciences, T

Ry

..M. de Montefquieu, not at all eager to thew him-
felf 1o the public, feemed, according to the exprei-
fion ‘pf 2 ‘grear genius, to.wait for an age ripe for

Writng,

[
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wiiting, Tt was ot till 1721, ‘that is to fay, at 32
“years of age, that he publifhed the Perfian Letters.
The Siamois, ;dnd the ferious and comic amufements, -

" might: have furnithed him with ‘the idea of ity but
“he excelled “his‘todel. ~The defeription of oriental

inanriers,” réal or fuppofed, -of ‘the pride and phlegm
of Afiatic love, is_but the fmalleft object of thefe

“Jefrerd ; it only férves, {0 tofpeak, as a pretence for

adelicare fatire upon out manrers, and for treating
“of feveral important fubjects,” which the author went

“to the bottom of,, while he only appeared to glance

at them. In this kind of moving picture; Ufbec
chiefly expofes,” with 4s much genteel eafinefs as -

" energy, whatever amongft us moft ftruck his pene-

trating eyes : our way.of treating the moft filly things

ferioufly, and of turning the moft important into a
joke ; our converfations which are fo bluftering and
fo frivolous ; our impatience even in-the midft of
pleafure itfelf ; -our prejudices “and our actions per-
petually in contradiction with our underftandings ;
{o niuch love of glory joined with fo much refpect
for the idol of court-fayour ; our courtiers fo mean

‘and fo vain ; our exterior politenefs to, and our real

“contempt of, ftrangers, or our affected regard for

them'; the fantafticnefs of our taftes, than which
theré is nothing lower but the eagernefs of all Eu-
rope to adopt them ; our barbarous difdain for the
two moft refpectable occupations of a citizen, com-
merce and magiltracy ; our literary difputes, fo keen
and fo ufelefs ; our rage for writing before we think,

and for judging before we underftand. T this pic-
“tare,“which is lively, but without malice, he oppofes,

in the apologue of the Troglbdygcs, the defeription
of a virtuous people, become wile by misfortunes :
‘a_piece worthy. of the portico. In another place,
he reprefents philofophy, which had been 2 long
‘ a3 time
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timeé fmothered; appeating all of -a -fudden,  regdin-
ing, by a rapid progrefs, the time which he had
loft 5 penetrating eves amongft thie Ruflians at-the
voice of -# genius which iavites her ;. while, among
other -people of - Europe, {upertition, like a thick
atmofphere; preveris that light, which {furrounds
them on all hands, from reaching them. In fine, by
the principles which he has eftablifhed concerning
the nawure of ancient and modern government, he
prefents us with the bud of thofe bright ideas which
have been fince developed by the author in his great
work. .

Thefe different fubjeéts, deprived at prefent of the
graces of novelty, which they had when the Perfian

Letters firft appeared, will for ever preferve the
merit of that original charatter which the auothor
has had the art to give thems; a merit by fo much
the more réal; that in this cafe it proceeds alone
from the genius of the writer; and not from thar fo-
reign veil with which he covered himfelf ; for Ufbec
acquired, during his abode in France, not only fo
perfect a knowledge of eur morals, but even fo
ftronig a tinéture of our mannets, that his. fyle
makes us often forget his country:  This frmall defeét
in point of probability was perhaps not wishout de-
fign and addrefs : when he was expofing our follies
and vices, he wanted without doubt alfo to do juitice
to our advantages. He was fully confcious of the
infipidity of ‘a direft panegyric: he has more deli-
cately praifed us, by 10 often affuming our-own air
to fatirize us more agreeably. '

. Notwithftanding the fuccefs of this work, M. de
Montefquien-did not openly deelare himfelf-the au-
thor of .ut.” Perhaps he thought that by this means
e .would -more -eafily efeape that literary fatire,
which {pares anonymous writings the mere willingly,
. becaufe

.
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becaufe it is always the perfon, and not the work,
which is the aim of its darts. Perhaps he was afraid
of heing attacked on account of the pretended cen-
traft of the Perfian Letters with the gravity of his
office; a fort of reproach, faid he, which erities
never fail to make, becaufe it requires no-effort of

‘geniys,  But ‘his feeree was difcavered, and the

public already ' pointed him out to the French
academy. The event demonftrated how prudent

- M.-de Montefquieu’s filence had been. Utbec ‘ex-

prefles himfelf fometimes freely enough, not con-
cerning the fundamentals of Chriftianity, but about
matters which too many peaple affe&t to confound
with Chriftianity itfelf ; about the fpirit of perfecu-
tion with which fo many Chriftians have been ani-
mated ; about the temporal ufurpation of ecclefiaftic
power; about the exceffive multiplication of mo-
nafieries, which deprive the ftate of fubjects; with-
ot giving worfhippers to God; about fome opi-
nigns which have in vain been attempted to be
eftablithed as principles ; about aur religious dif
putes, always violent and always fatal. If he.ap-
pears any where to touch upan more delicate queftians,
end which more nearly intereft the Chriftian religion,
his reflelions, weighed with juftice, are in fadt very
favourable to revelation; becaufe he only fhews
how little human reafon, left ta itfelf, knows cancern.
ing thefe {fubjeéts. In 2 word, among the genuine
letters of M. de Montefquieu the foreign printer had
inferted fome by another hand; and they ought at
leaft, before the author was condemned, to have
diftinguifhed which properly - belonged ta him.
Withoutt regard to thefe confiderations, on the one
hand, hatred under the name of zeal, and, onihe
other, zeal without difcernment-or underftanding,
rofe and vnited themfelves sgainft the Perfian Leters,

O ‘ a4 Informiers,
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Informers, a fpecies of men dangeraus and: bafe,

which even in a wife government are unfortunately.
fometimes. liftened: to, alarmed, by -an--upnfaithful.
extract, the piety of the miniftry. . M. de Montef-:
quieu, by..the advice .of: his friends,- fupported: by
the public- voice, -having - offered. -himfelf for'that:

Place in the French academy vacant by-the death:of

‘M..de Sacy, the minifter wrote a letter: to the:acas-
demy, that. his majefty would never. agree-to the:
clection of the author. of the Perfian:Letters; that
he had not read the bock ; but that perfonsin whom.:
he placed confidence had - informed . him -of - their.
poifenous and dangerous tendency. -. M. de Mentef~-
quieu perceived what a ftroke fuch an accufation:
might . be to his perfon, his family, and the tran~:
quility of his life. He neither put fo high:a price-

upon literary honours, either keenly to feek them; or

to affect to dildain them when they-came in his way, -

nor,.in a word, to regard the fimple want of them as-
a .misfortune : but a perpetual exclufion, and efpe-
cially the motives of that exclufion, appeared to him~
to.be an injury. . He faw the minifter ; declared to.
him.that, for particular reafons, he did not own the

Perfian Letters; but thar he would be ftill farcher -

from .difowning .2 work for which-he believed he
had no reafon to bluth; and that he ought to be
judged after a reading, and ot upon an information,
At laft the minifter did what he ought to have begun
with ; he read the book, loved the author, and
learned to place his confidence better. . The French
academy was not deprived of one of its greateft or-
naments, .and France had the happinefs to preferve
afubjet which {uperfticion or calumny. was ready to"

deprive her of 3 for M. de ivlontefquieu had declared ..

to the government, that, after that kind of affront
which they were about to put upon him, he would
it gQ

-

R oy e PR TE

VLR

4 DN R

g

e SR AR VTR S s



¥,

PRESIDENT MONTESQUIEU. ix

go--among fofeigners, who with open arms affered

to receive him,:n queft of thit:fifety, that TC’p’)fE

'andpfrhaps“thofe réwards, which he might have

hoped:'forin his own country.: The nation would
‘havédeplored this-ofs, -and the dxfgrace of it would
nmmthﬁandmgfhave fallen upon-it. -

-fFhe late’ marfldl d’Effrées, at'that time dxre&or
of -the - French: ‘dcademy,” condudted himfelf pon’
this occafion like a virtuous couitier and a perfon
off & traly elevated mind { he was neither afraid of
abufing - his credit ‘nor of endangering it: he fup-
ported his friend>and juftified "Socrates. This a&
of couragé, fo'dear to learning, fo "worthy of ‘being
imitated at prefent, and fo honourable to the mc-
‘mory of marfhal d’Eftrées, ought not to have been
forgot in-his panegyric.

« M. de Montefquieu was received the 24th of Jab
nuary, 1728, His oration is one of the beft- which
have been pronounced upon a like occafion : its me-
rivis by fo much the greater, that thofe who werc to
besreceived, till then confined by thofe forms and by
thofe doges which were in ufe, and to which a kind
of prefcription {ubjetted them, had not-as yet'dared
to-ftep over-this circle to treat of other fubjeéts, or
had not at leaft thought of comprehending them in

- Even in this ftate of conftraint he bad the hap-
pmefs to fucceed. Among feveral itrokes -with
which his *oration fhines, we may eafily diftinguith
the deep-thinking writer by the fingle pertrait of-
cardinal Richlieu, whko taugbt France the fecret of
its‘firength, and Spain that of its weaknefs 5 wbo'"freed :
Germany -from ber chains and pave ber new ones.
We muft admire merfieur de- Montefquicu: for
hawng been ablc to overcome the -difficulty of hxs

Ui
: & S:evol.w Pe X150 .
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fubjed, and we ought to pardon thofe who have
‘not had the fame fuccefs. ; o
The new academician was by fo much the more
worthy of this title, that he had not long before re-
nounced every other bufinefs to give himfelf entirely
up to his genius and talte. However important the
place which he occupied was, with, whatever judge- -
ment and integrity be might have fulfilled its duties,
he perceived that there were objefts more worthy
of .employing his talents ; that a citizen is account-
able to his country and to mankind for all the good
which he can do; and that he could be more ufeful
to one and the other, by ioftru&ling them with
his writings, than -he could be by determining a
few. particular difputes in obfcurity. All thefe re-
fle&ions determined him to fell his office, He was
no longer a magiftrate, and was now only a man of
letters, . o
" But, to render himfelf ufeful by his works to dif-
ferent nations, it was neceflary that he fhould kaow
them : it was with this view that he undertogk to
ravel ; his aim was to examine every where the na-
tural and moral world, to ftudy the laws and con-
fticution of every country ; to vifit the learned, the
writers, the celebrated artifts ; every where to feek
for thofe rare and fingular geniufes whofe converfa-
tion.fometimes fupplies the place of many years ab-
fervation and refidence. M. de Montefquien might
have faid, like .Democritus, * I have forgot- no-
thing to inftru& myfelf : I have quitted my country
and travelled over the univerfe, the better to know
truth 5 1 have feen all the illuftrious perfonages of
my.time.” But there was this difference between
the French .Democritus and him of Abdera, that
the firft travelled to infiru&t men, and the fecond
to0 Jaugh at them. _ L
e He
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He firt went to Vienna, where he often faw the
celebrated prince Eugene. This hero, fo fatal-to
France, (to whith he might have been fo ufeful,)
afier having given a check to' the fortune of
Lewis X1V, and humbled the Ottoman pride, lived
during the peace’ without pomp, loving and ‘culsi-
vdting letters in a court, where they are little ho-
nodred, and fetting an example to his maiters how
they fhould prote@ them. M. de Montefquieu
thought that he could difcover in his converfation
fome remains of affe@ion for his ancient country.
Prince Eugene efpecially difcovered it, as much.as
an enemy could, when he talked of the fatal confe-
querces of that inteftine divifion which has fo long
troubled the church of France : the fitatefman fore-
faw its duration and effeds, and foretold it like a
philofopher.’

M. de Montefquien left Vienna to vifit Hun- .
gdry, an opulent and fertile country, inhabited by
a haughty and generous nation, the fcourge of its
tyrants and the fupport of its fovereigns. As few
perfons know this country well, he has written with
care this part of his travels, ,

From Germany he went to Italy : he faw at Ve-
nice the famous Mr. Law, who had nothing re-
maining of his grandeur but projets fortunately
deftinedto die away in his own head, and'a diamond
which he pawned to play at games of hazard. One
day the converfation turned on the famous fyftem
which Law had invented; an epoch of fo many cala-
mities and fo mahy great fortunes, and efpecially of
a remarkable corruption in our morals, As the par-
liament of  Paris, the immediate depofitory of the
Jaws during a minority, had made fome refiftance to
the Scotch minifter on this occafion, M. de Mon-
tefquicu afked him why he had never tried to- over-
A come
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come this refiftance by a method almoft always in-
fallible in England, by the grand niover of human
aftions, in a word, by money. Thefe are not, an-
fwered Law, geninfes fo ardent and_fo generods 3, my
countrymen, but they ‘are much ‘more incorruplible.
‘We Thall add, without any ptejudice of natiphal va-
nity, that a fociety, whichis free for fome fhort 'li-
mited ‘time, ought to refift ¢orruption miore than
one twhich is always fo: the firft, when it fells it§’ li-
berty, -1ofes it ; thefecond, fo to fpeak, only leénds
it, afid'exercifes it even when’it is-doing fo. Thus
the circumftances and nature of government give
rifé to the vices and virtues of nations. o
Another perfon,-no lefs famous, - whom M. de
Montefquieu faw ftill oftener at Veénice; was ‘count
dé -Bonneval, - This man, fo known by his ad-
ventures, which were not yet at an end, and flattered
with converfiig ‘with fo good a judge, and one fo
worthy ‘of ‘hearing them, often related to him ' the
remarkable ciréumftances of his life, recited the
military ations in which he had been engaged, and
drew the charalters of thofe generals and miniftérs
whom he had known. M. de Montélquieu ofteh
recalled to mind thefe converfations, and related dif-
ferent ftrokes of them to his friends. :
He went from Veniceto Rome. In this ancieat
capital 'of the world, which is fill fo in fome refpects;
he applied ‘himfelf chiefly to examine that which
diftinguifhes it moft at prefent; the works of” Ra-
phael, of Titian, and of Michael Angelo. He had
not made a particular ftudy of the fine arts, but'that
expreffion, which fhines in the mafter-pieces of
this kind, infallibly ftrikes every man of genius,
Acéuftomed to ftudy nature; heknew her again
when well “imitated,” as ‘alike- portrait 'fErikes
all thofe who aré familiarly acquainted with the ori-
: ginal,
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ginal, - Thofe - productions of art muft indeed be
- wretched whof¢ whole beauty is only difcernible 'by
artifts,” o o T
.. After baving gravelled over: Italy, M..de Mon-
tefquicu came_ to Swirzefland, He carefully ex-
“amuned thofe vaft counuries which are watered by
“the_ Rhine, ’_Jg}l,i'egg' was ngthing more for_ him to
dee in. Germany, for Frederic. did not_yet reign.
.He flopped afterwards fome time in the United Pro-

-, yinces, . an ;admirable monyment what human io-

_duftry animated by a love of liberty can do. At
Taft he went to England, wheye hig ftaid three years.
Worthy of viftting and entertaining the greateft
.of men, he had nothing to regret but that he had
_not made this voyagé fooner. Newton and” Locke
were dead. -, But he had often the honour ‘of paying
.his refpedts to their protectrefs, the celebrated queen
‘of England, who cultivated philofophy upon. a
.ahrone, and who properly-efteemed and valued. M.
.de Montefquien.. He was no lefs well received .
[Ahe npation, which, however, was not obliged .to
follow the example of its fuperiors on this occafion.
.He formed at. London intimate friendfhips with men
-accuftomed to think, and to prepare themfelves for
great ations by profound ftudies; with them he
Jnfiruted himfelf in the nature of the govern-
ment, and attained to a thoréugh knowledge of it
‘We fpeak here after the public teftimonies which
have been given him by the Englith themfelves, fo
dealous of our advantages, and fo little difpofed 1o
acknowledge any fuperiority in us. .
... Ashe had-examined nothing either with the pre.
judice of an enthufiaft or the aufterity of 3 cynic,
be brought "back from his travels neither a faucy

..... -

fifdain for foreigners nor a il more mifplaged
contempt for his own country. It was the refult of

RN TN



xiv ‘AN EULOGIUM ON

his obfervations, that Germany was made to travel
“in, Italy to fojourn in, England te think in, and
France to live in.

After his return to his own country, M. de Mon-
tefquieu retired for two years to his eftate of La Brede
He there enjoyed in peace that folirude which our
having viewed the tumult and hurry of the world
ferves to render more agreeable. He lived with him-
felf, after having fo long lived in a different way ;
and, what interefts us moft, he putthe laft hand to
his work Oz the Caufe of the Grandeuy and Declesfion of
the Romans, which appeared in 1734.

Empires, like men, muft encreafe, decay, and be
extinguifhed. But this neceflary revolution has often
hidden caufes, which the veil of time conceals from
us, and which myftery, or their apparent minutenefs,
has even fometimes hid from the eyes of con-
temporaries.

Nothing in this refpect refembles modern hiftory
more than ancient hiftory. That of the Romans,
however, deferves, in this refpedt, tobe made an ex-
ception of ; it prefents us with a rational policy,
a connefted fyftem of aggrandizement, which does
not permit us to attribute the fortune of this people
to obfcure and inferior fprings. The caufes of the
Roman .grandeur may then be found in hiftory,
and it is the bufinefs of the philofopher to difcover
them. Belides, there are no fyftems in this ftudy as
in that of phyfic; thefe are almoft always over-
thrown, becaufe one new_and unforefeen experiment
can overturn them in an inftant: on the contrary,
when we carefully collect the facts which the ancieng
hiftory of a country tranimits to us, if we do not
always gather together ail the materials which we
.can defire, we can at leaft hope one day to have
more of them. A carcful ftudy of hiflory, a ftudy

fo
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fo important and fo difficult, confifts in combining
in the moft perfe€t manner thefe defective materials:
fuch would be the merit of an archite&t, who,
from fome curious learned remains, fhould trace, in
the moft probable manner, the plan of an ancient
edifice ; fopplying, by genius and happy con-
jectures, what was wanting in thofe unformed and
mutilated ruins.

Itis in this point of view that we ought to confi-
der the work of M. de  Montefquien. He finds the
caufes of the grandeur of the Romans in that love of
liberty, of labour, and of their country, which
was inflilled into them during their infancy; in
thofe inteftine divifions which gave an a&ivity to
their genius, and which ceafed immediately wpon
the appearance of an enemy; in that conftancy after
misfortunes, which never defpaired of the republic 5
in that principle they adhered to of never making
peace but after victories; in the honour of a triumph,
which was a fubjett of emulation among the gene-
rals ; in that protection which they granted to thofe
people who rebelled againft their kings; in theexcel-
lent policy of permitting the conquered to preferve
their religion and coftoms ; and that of never having
two enemies upon thewr hands at once, and of bear-
ing every thing of the one till they had deftroyed
the other. He finds the caufes of their declenfion
in the aggrandizement of the flate itfelf: in thofe
diftant wars, which, obliging the citizens to be too
long abfeat, made them infenfibly lofe their repub-
lican fpirit; in the privilege of being citizens of
Rome, granted to fo many nations, which made the
Roman people at laft become a fort of many-headed
monfler ; in the corruption introduced by the luxury
of Afia; in the profcriptiens of Sylla, which debafed
the genius of the nation, and prepared it for {lavery;

in
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in that neceflity which the Romans found themfelves
in, of having a mafter while their liberty was be»
come burthenfome to them ; in that neceffity they
were obliged to of changing their maxims when
they changed their government; in that feries of
monfters who reigned, almoft without interruption,
from Tiberius to Nerva, and from Commodus to
Conftantine ; in a word, in the tranflation and di-
vifion of the empire, which perithed firft in the
Weft by the power of barbarians, and which, after
having languifhed feveral ages in the Eail, under
weak or cruel emperors, infenfibly died away, like
thofe rivers which difappear in the fands.

A very fmall velume was enough for M. de Mon-
tefquicu, to explain and unfold fo interefting and
vaft a picture. ~ As the author did not infift upon
the detail, and only feized on the moft fruitful
branches of his fubject, he has been able to include,
in a very fmall {pace, a vaft number of objedts
diftin&tly perceived, and rapidly prefented, without
fatiguing the reader. 'While he points out a great
deal to us, he leaves us ftill more to refle¢t upon;
and he might have intitled his book, 4 Roman Hif-
tory for the Ufe of Statefmen and Philofophers.

‘Whatever reputation M. de Montefquieu had
acquired by this laft work, and by thofe which had
preceded it, he had only cleared the way for a far
grander undertaking, for that which ought to im-
mortalize his name, and render it refpeftable to
future ages. * He had long ago formed the defign,
and had meditated for twenty ycars upon the execu-
tion of it; or to {peak more properly, his whole life
had been a perpetual meditation upon it. He had
firft made himfelf in fome refpe a ftranger in his
own country, better to underftand it at laft: he had
afterwards travelled over all Europe, and profoundly.

ftudied
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ftudied the different people who inhabitit. The
famous ifland, which glories fo much in her laws,
and which makes fo bad a ufe of them, had been to
him, in his Jong tour, what the ifle of Crete had
formerly been to Lycurgus, a fchool where he had
known well how to inftru&t himfelf without ap-
proving every thing: in a word, he had, if we
may fo {peak, examined and jugdged thofe celebrated
nations and men who only exift at prefent in the an-
nals of the world. It was thus that he attained by
degrees to the nobleft title which a wife man can
deferve, that of legiflator of nations.

If he was animated by the importance of his {ub-
je&, he was at the fame time terrified by its exten-
fivenefs 3 he abandoned it, and returned to it again
at feveral intervals. He felt, more than once, as he
himfelf owns, his paternal hands fail him. At laft,
encouraged by his friends, he collected all his
ftrength, and publithed The Spirit of Leres.

In this important work, M. de Nontelquieu,
without infifting, after the example of thoie who
preceded him, upon metaphyfical difcuffions relative
to the nature of man, fuppofed in an abllra&t fate 3
without confining himfelf, like orhers, to confider
certain people in certain particular relaticas or cir-
cumitances, takes a view of the inhabitants of the
world in the attual ftate in which they are, and in
all the relations which they can ftand in to one ano-
ther. The moft part of other writers in this way
are almoft always cither fimple moralifts, or fimple
lawyers, or even fometimes fimple theologifts. As
for him, a citizen of all countries, and of all na-
tions, he is lefs employed about what our duty
requires of us, than about the means by which we
can be obliged to fulfil it ; about the metaphyfical
perfection of laws, than about thar which homan

Vor. L, b nature



“xviii AN EULOGIUM ON

“pature renders man capable of ; about laws which
‘have been made, than about thofe which ought
to have been made ; ‘about the laws of a particular
people, than about thofe of all nations. - Thus,
when comparing himfelf to thofe who have run be-
fore him in this noble and grand career, he might
fay, with Correggio when he had feen the works of
his rivals, And I alfo, I am a.painter.

Filled and penetrated with his fubject, the author
of the Spirit of Laws comprehends in it fo great
a number of materials, and treats them with fuch
brevity and depth, that an afliduous and ftudious
reading of it can make us alone perceive the merit
of this book. This will efpecially ferve, we venture
to fay, to make that pretended want of method, with
which fome readers have accufed M. de Montef-
quieu, difappear ; an advantage which rhey ought
not flightly to have accufed him of having ne.
glected in a philofophical fubject, and in a work
of twenty years. Real want of order ought to be
diftinguithed from that which is only apparent.
Diforder is when the analogy and conmection of
ideas are not obferved ; when conclufions are fet up
as principles, or precede thems; when the reader,
after innumerable windings, finds himfelf at the point
whence he fet out.  Apparent diforder is when the
author, putting in their true place the ideas which
he makes ufe of, leaves it to the readers to fupply
the intermediate ones 3 and it is thus that M. de
Montefquieu believed that he might and ought to
make ufe of them in a book defigned for men who
thought, whofe genius ought to fupply voluntary
and reafonable omiffions. ~

The order which is perceivable in the grand di-
vifions of the Spirit of Laws takes place no lefs in
the fmaller details : we believe that, the more pro-
foundly the work is ftudied, the more one will be

convinced
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convinced of it.  Faithful to his general divifions,
the author refers to each thofe objects which belong
to it exclufively; and, with refpeét to thofe which,
by different branches, belong to {everal {ubjeds at
once, he has placed, under each divifion, that branch
which properly belongs toit. By this we eafily
perceive, and . without confufion, the influence
which the different parts of the fubje& have upon
each other 3 as, in a tree or {yftem of human know-
ledge well underftood, we may perceive the mutual
relation of f{ciences and arts. This comparifon is
by fo much the more jult, that it is the fame thing
with refpeét to a plan which we may form to our-
felves for examining laws philofophically, as of that
order which may be obferved in a tree comprehend-
ing all the fciences : there will always remain fome-
thing arbitrary in it ; and all that can be required of
an author is, that he follow ftrictly, without de-
viating from it, that fyftem which he has once
formed to himlelf.

We may fay of that obfcurity, which is allow-
able in fuch a work, the fame thing as of want of
order. What may be obfcure for vulgar readers is
not fo for thofe whom the author had in his view.
Befides, obfcurity which is voluntary is not pro-
perly obfcurity, M. de Montefquieu being foae-
times obliged to prefent to us truths of great im-
portance, the abfolute and diret avowal of whjch
might have fhocked without doing any good, has
had the prudence to cover them ; and, by this in-
nocent artifice, he has concealed them from thofe
to whom they might have been hurtful, without
making them loft to men of fagacity.

Among thofe works which have fometimes fur-
nithed him with afitance, and fometimes with
clearer views for his own, we may perceive that he

b2 . has
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‘has efpecially profited from two hiftorians who have
thought the moft, Tacitus and Plutarch : but, though
a philofopher -who has read thefe two authors might
have difpenfed with a great many others, he did not
-believe that he ought to negle¢t or difdain any thing
in this way- that could be of ufe ‘to his fubject.
That - reading which we muft fuppofe neceffary for
the Spirit of Laaws is immenfe ; and the rational ufe
which the author has made of fuch a prodigious
multitude of materials will appear fill more fur-
prifing, when it is known that he was almoft entirely
deprived of fight, and obliged to have recourfe to
eyes not his own; this prodigious reading con-
‘tributes - not only to the utility, but to the agree-
-ablenefs, of the work, Without derogating from
the majefty of his fubje@, M. de Montefquieu has
known how to foften its aufterity, and procure the
reader fome moments of repofe, whether by faéts
-which are fingular and little known, or by delicate
allufions, or by thofe ftrong and brilliant touches
of the pencil, which paint, by one ftroke, nations

and men. : o
In a word, (for we will not here play the part of
Homer’s commentators,) there ars, without doubr,
faults in the Spirit of Laws, as there are in every
‘work of genius whofe author firft dared to clear out
for himfelf a new rout. M. de Montefquieu has
been amongft us, for the ftudy of laws, what
Defcartes was for that of philofophy : he often in-
ftructs vs, and is fometimes miftaken ; and, even
when he miftakes, he inftrués thofe who know how
to.read him. -The laft edition of his works demon-
ftrates, by the correftions and additions which he
has made, that, if he has now and then made-a flip,
he has been able to find it out, and to rife again.
By this he will acquire, at leaft, a title to a new ex-
armwination,
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amination, in thofe places where he was not of the
{fame opinion with his cenfurers: perhaps, indeed,
what he imagined ftood moft in need of correttion
has eatirely efcaped them; fo blind commonly is
the inclination to do hurt.
. But that which is within the reach of all the
world is the Spirit of Laws; that which ought to
render the author dear to all nations, that which
would ferve to cover far greater faults than are in it,
is that fpirit of patriotifm which ditated it. The
love of the public good, a defire of feeing men hap-
py, difcovers itfelf in it every where; and, had it no
other merit but this, whichis fo rare and fo valuable,
it would be worzhy, on this account alone, to be read
by nations and kings. We already perceive, by
happy experience, that the fruits of this work are
not confined to ufelefs fentiments in the minds of its
readers. Though M. de Montefquiea furvived the
publication of the Spirit of Laws but a fhort while,
he had the fausfaltion in fome meafure to forefee
thofe effects which it begins to produce amongft us;
zhe pawural love of Irenchmen for their country
turned towards its true object ; that tafte for com-
merce, for agriculture, and fbr ufeful arts, which
infenfibly fpreads itfelf in our nation ; that general
knowledge of the principles of government, which
renders people more attached to that which they
oughtto love. Thofe who have f{o indecently at-
tacked this work, perhaps, owe more to it than they
imagine. Ingratitude, befides, is the fmalleft reproach
which we have to make to them. It is not without
regret, and without bluthing for the age we live in,
that we proceed to expole them ; burt this hiftory is
of too much confequence to the glory of M. de
Montefquicu, and advantage. to philofophy, to be
b3 - paffed
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paffed over in filence. May that reproach, which
at laft covers his enemies, be of ufe to them!

Scarce had the Spirit of Laws appeared, but it
was eagerly fought after on account of the reputa-
tion of 1ts author: but, though M. de Montefquieu
had written for the good of the people, he ought
not to have had the vuigar for his judge. The
depth of his fubje& was a neceflary confequence of
its importance.  However, the ftrokes which were
feattered up and down the work, and which would
have been difplaced if they had not arifen naturally
from the fubje&, made too many people believe
that it was written for them. People fought for an
agreeable book, and they only found an ufeful one ;
the whole fcheme and particular details of which
they could not comprehend without fome attention.
The Spirit of Laws was treated with a deal of light
wit ; even the title of it was made a fubjeét of plea-
fantry: in a word, one of the fineft literary monu-
ments which our nation ever produced was at firft
regarded by it with much indifference. It was
requifite that the true judges fhould have time ta
read it: they very foon corret the errors of the
multitude, always ready to change its opinion. That
part of the public which teaches diftated to that
which liftens, to hear how it ought to think and
fpeak ; and the fuffrages of men of abilities, joined
to the echoes which repeated them, formed only one
voice over all Europe.

It was then that the open and fecret enemies of
letters and philofophy (for there are of both kinds)
united their darts againft this work. Hence that
multitude of pamphlets which were aimed againft
him from all parts, and which we fhall not draw out
from that oblivion in which they have funk. If
thofe authors had not taken proper meafures to-be

‘ unknown
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unknown to pofterity, it might be believed that the
Spirit of Laws was writén amidft a nation of bar-

barians. \ 4
M. de Montefquieu eafily defpifed the dark cri-
ticifms of thofe weak authors who (whether out of
a jealoufy which they had no title to have, or to
fatisfy the public ill-nature, which loves fatire and
contempt) outrageoufly attack what they cannort at-
tain toy and, more odious on account of the i1l which
they want to do, than formidable for that which
they altually do, do not fucceed even in this kind of
writing, the facility of which, as well as its objed,
renders equally mean. He placed works of this
kind on the fame level with thofe weekly news-
papers of Europe, the encomiums of which have no
authority, and their darts no effect ; which indolent
readers run over without giving credit to, and in
which fovereigns are infulted without knowing it,
or without deigning to'revenge it. But he was not
equally indifferent about thofe principles of irreli-
gion which they accufed him of having propagated
in the Spirit of Laws. By delpifing fuch reproaches
he would have believed that he deferved them, and
the importance of the objeét made him thut his
cyes at the real meannefs of his adverfaries. Thofe
men, who really want zeal as much as they are eager
ro make it appear that they have it, afraid of that
light which letters diffule, not to the prejudice of
religion, but to their own difadvantage, took diffe-
rent ways of attacking him ; fome, by a ftratagem
which was as puerile as pufillanimous, had written to
himfelf ; others, after having attacked him under
the mafk of anonymous writers, had afterwards fallen
by the ears among themfelves. M. de Monteiquieu,
though he was very jealous of confounding them
with each other, did not think it proper to lote
b 4 time,
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time, which was precious, in combating them one
after: another ; he contented himfelf with making an
example of him who had moft fignalized himfelf by
his extravagance. It was the author of an anony-
mous and periodical paper, who imagined that he
had a title to fucceed Pafcal, becaufe he has fuc-
ceeded to his opinions ; a panegyrift of works which
nobody reads, and an apologift of miracles which
the fecular power put an end to whenever it wanted
to doit; who calls the little intereft, which people of
letters take in his quarrels, impious and fcandalous ;
and hath, by an addrefs worthy of him, alienated
from: humfelf that part of the nation whofe affeftions
he ought chiefly to have endeavoured ro keep. The
ftrokes of this formidable champion were worthy of
thofe views which infpired him: he accufed M. de
Montefquieu of Spinofifm and deifm (two imputa-
tions which are incompatible); of having followed
the fyftem of Pope (of which there is not a word in
his works) ; of having quoted Plutarch, who is not
a Chriftian author; of not having fpoken of origi-
nal fin and of grace. In a word, he pretended that
the Spirit of Laws was a prodution of the conftitu-
tion Unigenitus; an idea which we may perhaps be
fulpected of fathering on the critic cut of derifion,
Thofe who have known M. de Montefquieu, and
who underftand his work and that of Clement XI,
may judge, by this accufation, of the reft.

‘The unfuccefsfulnefs of this writer ought greatly
to difcourage him: he wanted to attack a wife man
in that place which is moft fenfible w every good ci-
tizen ;- but he only procured him an addition of glory
as a man of letters: the Defence of the Spirit of Laws
appeared. - This work, on account of that mode-
ration, that truth, that delicacy of ridicule which
abound in i, oughr to be regarded as a model-in

this
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this way. - M. de:Montefquieu, charged by -his ad-
verfary with atracious imputations, might- eafily
have rendered him odious; he did better, he ‘made
him ridiculous.. If we are beholden to an aggrefior for
that good which he has done us without wanting to
do it, we owe him eternal thanks for having pro-
cured us this. mafter-piece. - Bur what adds. ftill
more to the merit of this precious little piece is this,
that the author, without thinking of it, hasthere
drawn a picture of himfelf; thofe who knew him
think they bear him; and pofterity will' be con-
vinced, when reading his Defence, that his conver-
fation was not inferior to his writings; an encomium
which few great men have deferved.

Another circumftance gave him plainly the ad-
vantage in this difpute.  The criric, who, as a
proof of his attachment to religion, attacks its mi-
nifters, loudly accufed the clergy of France, and
efpecially the faculty of theology, of indifference
for the caufe of God, becaufe they did not authen-
tically profcribe fo pernicious a work, The faculty
had a title to defpife the reproach of a namelefs
writer, but religion was in the queftion; a com-
mendable delicacy made it refolve to examine the
Spirit of Laws. Though it has been employed about
it feveral years, it has not yet pronounced any thing;
and, if fome flight inadvertencies, which are almoft
inevitable in fo vaft a career, fhould have efcaped
M. de Montefquien, thelong and {crupulous atten-
tion, which they would have required from the moft
enlightened body of the church, might prove at
leaft how excufable they are; but this body, full
of prudence, will do nothing rafhly in {o important
an affair. Jt knows the grounds of reafon and of
faith; it knows that the work of a man of letters
ought no to be examined like that of a theologift;

' that
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that the bad confequences, which odious interpre-
tations may draw from a propofition, do not render
the propofition blameable in itfelf ; that befides we
live in an unlucky age, in which the interefts of re-
ligion have need of being delicately managed; and
that it may do hurt to weak people to throw an ill-
timed fufpicion of incredulity upon geniufes of the
firft rank ; that, in a word, in fpite of this unjuft
accufation, M. de Montefquieu was always efteemed,
vifited, and well received, by the greateft and moft re-
fpectable characters in the church.  'Would he have
preferved among men of worth that efteem which
he enjoyed if they had regarded him as a dangerous
writer ?

While infeéts plagued him in his own country
England ereted a monument to his glory. In
1752, M. d’Affier, celebrated for the medals which
he has ftruck in honour of feveral illuftrious men,
came from London to Paris to ftrike one of him.
M. de la Tour, an artift of fuch fuperior talents,
and fo refpectable for his difintereftednefs and great-
nefs of mind, had ardently defired to give a new
luftre to his pencil, by tranfmitting to pofterity the
portrait of the author of the Spirit of Laws ; he only
wanted the fatisfaction of painting him; and he de-
ferved, like Apelles, that this honour fhould be
referved for him: but M. de Montefquicu, as
fparing of M., de la Tour’s time as he himfelf was
free of it, conftantly and politely refufed his prefling
folicitations. M. d’Aflier at firft bore with fuch
difficulties. ¢ Do you believe,” faid he at laft to M.
de Montefquieu, ¢ thatthere is not as much pride in
¢ refufing my offer as in accepting of it?” Overcome
by his pleafantry, he permitted M. d’Affier to
do whatever he would.
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The author ‘of the Spirit of Laws, in fine, was
peaceably enjoying his glory, when he fell fick at
the beginning of February: his health, naturally
delicate, began to decay for fome time paft, by the
flow and aimoft infailible effect of deep ftudy; by
the uneafinefs which they had endeavoured to give
him on "acccunt of his work ; in a word, by that
kind of life which he was obliged to lead at Paris,
which he feltto be fataito him. But the eagernefs
with which his company was fought after was too
keen not to be fometimes indifcreet; they would,
without perceiving it, enjoy him at the expence of
himfelf. Scarce had the news of the danger which
he was in {pread abroad, but it became the object
of the converfation and anxiety of the public. His
hioufe was never empty of perfons of all ranks who
came to enquire about his health, fome out of real
affettion, others to have the appearance of it or to
follow the crowd. His majefty, penetrated with the
lofs which his kingdom was about to fuftain, en-
quired about him feveral times; a teftimony of
goodnefs and juftice which does equal honour to the
monarch and the fubje@®. M. de Montefquieu’s end
was not unworthy of his life. Opprefled with cruel
pains, far from a family that was dear to him, and
which had not the comfort of clofing his eyes, fur-
rounded by fome friends and a great crowd of
fpetators, he preferved to hislaft moments a calm-
nefs and tranquility of foul. In a word, after
having performed with decency every duty, full of
confidence in the Eternal Being whom he was about
to be re-united with, he died with the tranquility of
a man of worth, who had never confecrated his
talents but to the improvement of virtue and hu-
manity, France and Europe loft him the 1oth of
February, 1755, aged Gxty-fix, Al
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All the public news-papers publifhed this event as
a misforrune. We may apply to M. de Montefquieu
what was formerly faid of an illuftrious Roman;
that nobody, when told of his death, thewed any
joy at it 3 that nobody even forgot him when he was
no more. Foreigners were eager to demonftrate
their regrets: my lord Chefterfield, whom it is
enough to name, caufed to be publifhed in one of
the public London papers an article to his honour,
an article worthy of theone and of the other; it is
the portrait of Anaxagoras drawn by Pericles¥.
The royal academy of {ciences and belles lettres of
Pruffia, though it is not its cuftom to pronounce the
éloge of foreign members, thought itfelf bound
to do him an honour which it had not before - done
to any ope bur the illuftrious John Bernouilli, M.
de Maupertuis, notwithftanding he was at that time
indifpofed, performed himfelf this laft duty to his
friend, and would not permit an office fo dear and
fo melancholy to fall to the fhare of any other perfon.
To fo many honourable fuffrages in favour of M.
de Montefquien, we believe we may add, without
indifcretion, thofe praifes which were given him, in
prefence of one of us, by that very monarch to
whom this celebrated academy owes its luftre,

% Sec this encomium in Englifh, as we read it in the paper called the.

‘Evening Poft. ¢ On the zoth of this moath died at Pamns, univerfzlly
and - fincerely regretted, Charles Secondat, baron of Montefquicu, and
prefident 3 mortier of the parliament of Bourdeaux. His virtues did
honour to human nature, his writings juftice. A friend to mankind,
he aflerted their undoubted and unalienated rights, with freedom, eyven
in his own country, whofe prejudices in matters of religion and govern-
ment .(we mufl remember it is an Englifbman awbs fpeaks) he had long
lamented, and endeavoured (not without fome fuccefs) to remove, He
well knew and juftly admired the happy conftitution of this country,
where' fixed and known laws equally reftrain monarchy from tyranny,
and liberty from licentioufnefs, His works will illuitrare his pame,
and furvive him, as long as right reafon, moral obhigation, and the
tzge Spizit of Liws, fhall be underftood, refpected, aad maintained,”” .

a prince
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a prince made to feel thofe lofles which Philofophy
fuftains, and at the fame time to comfort her, '
The feventeenth of February, the French aca-
demy, according to cuftom, performed a folemn
fervice for him, at which, notwithftanding the ri-
gour of the feafon, ‘almoft all the learned men of
this body, who were not abfent from Paris, thought
1t their duty to affift. They ought, at this melan-
choly ceremony, to have placed the Spirit of Laws
upon his coffin, as heretofore they expofed, oppofite

‘to that of Raphael, his laft pifture of the transfi-
‘guration. This fimple and affe&ting ornament would

have been a fine funeral oration.

Hitherto we have only confidered M. de Montef-
quieu as a writer and philofopher; it would be to
rob him of the half of his glory, to pafs over in
filence his agreeable perfonal qualities. o

He had, in company, a fweetnefs and gaiety of
temper always the fame. His converfation was
{pirited, agreeable, and inftruétive, by the great
number of men and of nations whom he had known.
It was, like his ftile, concife, full of wit and fallies,
without gall, and without fatire. Nobody told
a ftory in a more lively manner, more readily,
or with more grace and lefs affeCtation ; he knew
that the conclufion of an agreeable ftory is always
the point in view, he therefore made difpatch to
come at it, and produced the effe¢t without having
long promifed it.

His frequent abfence of mind only rendered him
more amiable : he always awoke from it by fome
unexpected ftroke which re-animated the languithing
converiation ; befides, thefe were never either fro-
licfome, fhocking, or troublefome. The fire of
his genius, the great number of ideas with which it
was furnifhed, gave rife to them; but this never

happened
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happened in the midde of an interefting or ferious
converfatton 3 the defire of pleafing thofe, in whofe
company he was, made him attentive to them with-
out affectation and without conftraint. :

. The agreeablenefs of his converfation not only re-
fembled hischaracterand hisgenius, buteven that kind
of method which he obferved in his ftudy. . Though
capable of deep and long-continued meditation, he
never exhaufted his ftrength, he always Jeft off appli-
cation before he feltthe leaft fymptom of fatigue*,

He was fenfible to glory, but he did not wifh to
attain it but by deferving it. He never en-
deavoured to augment his own by thofe underhand
praltices, by thofe dark and fhameful methods,
which difhonour the charatter of the man without
adding to that of the author.

Worthy of every diftin¢tion and of every reward,
he afked nothing, and he was not furprifed that he
was forgot; but he has adventured, even in delicate
circumftances, to protect at court men of letters,
who were perfecuted, celebrated, and unfortunate,
and has obtained favours for them.

Though he lived with the great, whether out of
neceffity, or propriety, or tafte, their company was
not neceffary to his happinefs. He retired whenever
he could to his eftate in the country; he there again
with joy met his philofophy, his books, and his

* The author of the anonymous and pericdical paper, which we
mentioned above, pretends to find a rmmaifeft  contradition between
what we fay here and that which we had faid before, that M, de Mon-
tefguieu’s health was impaired by the flow and almoft infallible effe@
of deep ftudy, But why, when bhe was comparing the two places, has
he fupprefied thefe words, flow and almeft infallible, which he had
under his eyes? It is evidently becaule he perceived, that an effedt,
which is flew, is not a bit lefs real for not being felt immediately;
and thar, confequently, thefe words deftroy that appearance of contra=
diétion which he pretends to point out,  Such is the fidelity of this au-
thor intrifies, and for a ttronger reafon in more ferious matters, .

repofe.
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repofe.  Sarrounded, at his leifure hours, with
country people, after having ftudied man, in the
commerce of the world, and in the hiftory of . na-
tions, he ftudied him alfo in thofe fimple people
whom nature alone has inftruted, and he could
from them learn fomething : he converfed chearfully
with them ; he endeavoured, like Socrates, to find
out their genius; he appeared as happy, when con-
verfing with them, as in the moft brilliant affemblies,
efpecially when he made up their differences, and
comforted them under their diftrefs by his benefi-
cence.

- Nothing does greater honour to his memory than
the method in which he lived, which fome people
have pretended to blame as extravagant, in a proud
and avaricious age, extremely unfit to find out, and
ftill lefs to feel, the real benevolent motives of it.

M. de Montefquien would neither make encroach-
ments upon the fortune of his family, by thofe fup-
plies which he gave the unfortunate, nor by thofe
confiderable expences which his long tour of tra-
velling, the weaknefs of his fight, and the printing
of his works, had expofed him to. He tranfmitted
to his children, without dimirution or augmen-
tation, the eftate which he received from his an-
ceftors ; he added nothing to it but the glory of his
name, and the example of his life. He had married,
in 1715, dame Jane de Lartigue, daughter of Peter
de Lartigue, lieutenant-colonel of the regiment of
Molevrier : he had two daughters and one fon by
her, who, by his charaler, his morals, and his
V;orks, has fhewn himfelf worthy of fuch a fa-
ther.

Thofe who love truth and their country will not
be difpleafed to find fome of his maxims here. He
thought,

- That
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That every part of the ftate ought to be equally
fubje&t to the laws; but that the privileges of e-
very part of the ftate ought to be refpeéted when
their effefts have nothing contrary to that natural
right which obliges every citizen equally o concur
to the public good : ‘that ancient pofleflion was in
this kind the firft of titles, and the moft inviolable
of rights, which it was always unjuft, and fometimes
dangerous, to want to fhake. : A

That magiftrates, in all circumftances, and note
withftanding whatever advantage it might be to their
own body, ought never to be any thing but ma-
giftrates without partiality and without paffion, like
the laws which abfolve and punifh without love and'
hatred.

In a word, he faid, upon occafion of thofe ec-
clefiaftical difputes which have fo much employed
the Greek emperors and Chriftians, that theological
difputes, when they are not confined to the fchools,
infallibly difhonour a nation in the eyes of its neigh-
bours : in fa&, the contempt, in which wife men
hold thofe quarrels, does not vindicate the charac~
ter of their country ; becaufe, fages making every-
where the leaft noife, and being the imalleft num-
ber, it is never from them that the nation is judged
of.

The importance of thofe works, which we have
had occafion to mention in this panegyric, has
made us pafs over in filence lefs confiderable ones,
which ferved as a relaxation to our author, and
which, in any other perfon, would have merited an
encomium. The moft remarkable of them is the
‘Femple of Gaidus, which was very foon publithed
after the Perfian Letters. M. de Monrefquieu, af-
ter having been Horace, Theophraftus, and Lucian,

n
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in thofe, was an @vid and Anacreon in this new
eflay. At is no more the defpotic love of the
Eaft which he propofes to paint, it is the deli-
cacy and fimplicity of paftoral love,  fuch as it
1s-in an unexperienced heart which the com-
merce of the world has not yet corrupted. The
author, fearing, perhaps, thata picture fo oppofite
to our manners fhould appear too languid and uni-
form, has eadeavoured to animate it by the moft
agreeable images. He tranfports the reader into in-
chanted fcenes, the view of which, to fay the truth,
liedle interefts the lover in his happielt moments,
but the defeription of which ftill flatrers the imagi-
nation, when the paffionsare gratified. Infpired by
his fubje, he hath adorned his profe with that ani-
mated, figurative, and poetic, itile, which the ro-
mance of Telemachus gave the firft example of
amongft us. We do not know why fome cenfurers
of the temple of Gnidus have faid vpon this cccafion,
that it ought to have been written in verfe. The
paetic ftile, if we underftand, aswe ought by this
word, a ftile full of warmth and images, does not
ftand in need of the uniform march and cadency of
verfification to be agreeable ; but, if we only make
this ftile to confift in a diction loaded with needlefs
epithets, in the cold and trivial defcriptions of the
wings and quiver of love, and of {uch objééts,
verfification will add nething to the meric of thefe
beaten ornaments ; in vain will we look for the life
and fpirit of it. However this be, the temple of
Gnidus being a fort of poem in profe, it belongs tor
our celebrated writers to determine the rank which
it ought to hold : it is worthy of fuch judges.

We belicve, at leaft, the defcriptions. in this
work may with fuccefs ftand one of the prin-

Vet L c : cipal
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cipal tefts of poetic defcriptions, that of being re-
prefented on canvafs. But what we ought chiefly
to oblerve in the temple of Gnidus is, that Anacreon
himfelf is always the obferver and the philofopher
there. In the fourth canto the author appears to
defcribe the manners of the Cyberites, and it may
eafily be perceived that thefe are our own manners.
The preface efpecially bears the mark: of the author
of the Perfian Letters. 'When he reprefents the
Temple of Gnidus as a tranflation from a Greek
manulcripi, a piece of wit which has been fo much
disfigured fince by bad imitators, he takes occafion
to paint by one ftroke of his pen the folly of critics
and the pedantry of tranflators, He concludes
with thefe words, which deferve to be repeated :
< If ferious people require fome other work of me
¢ of alefs frivolous nature, I can eafily fatisfy them
¢ 1 have been labouring thirty years at a work
¢ of twelve pages, which will contain all that
¢ we know of metaphyfics, politics, and morahty;
¢ and all that the greateft authors have forgot in
¢ the volumes which they have publifhed on thefe
< {ciences.’

We look wupon that particular intereft which M.
de Montefquieu took in the Encyclopadia, as one of
the moft honourable rewards of our labour; this
work, till the prefent time, has only been fupported
by the courage and emulation of its authors. All
men of letters ought, as he thought, eagerly to
concur in the execution of this moft ufeful under-
taking. He gave an example of it, with M. de
Voltaire, and feveral other celebrated writers. Per-
haps the oppofition which this work has met with,
and which reminded him of what had happened to
himfelf, interefted him the more in our favour,

Perhaps
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Perhaps he was fenfibla, without perceiving it, of
that juttice which we dared to do him in the firft
volume of the Encyclopzdia, when nobody as yet
ventured to fay a word in his defence. He prepared
for us an article upon toffe, which has been found
imperfe among his papers.  We fhall give it to
the public in that condition, and treat it with the
fame refpeét that antiquity formerly fhewed to the
laft words of Seneca. Death prevented him from
giving us any farther marks of his beneficence ; and,
joining our own griefs with thofe of all Europe, we
might write on his tomb,

Finis vite ejus nobis luifuofus, patrie triftis, extraneis

efiam ignolifque non fine cura fuit.
Tacrr, in Agric.

c2 PREFACE,
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I'F, amidft the infinite number of fubjes con-
tained in this book, there is any thing which, con-
trary to my expectation, may poflibly offend, I can
at leaft affure the public that it was not inferted
with an ill intention, for I am not naturally of a
captious temper. Plato thanked Heaven that he was
born in the fame age with Socrates; and, for my
part, I give thanks to God that | was born a fubject
of that government under which I live, and thar it
is his pleafure I thould obey thofe whom he has made
me love. '

I beg one favour of my readers, which I fear will
not be granted me; thisis, that they will not Jjudge
by a few hoursreading of the labour of twenty years;
that they will approve or condemn the book entire,
and not a few particular phrafes. If they would
fearch into the defign of the author, they can do it
no other way fo completely as by fearching into the
defign of the work.

I have firlt of all confidered mankind; and the
refult of my thoughts has been, that, amidft fuch an
infinite diverfity of lawsand manners, they were not
folely condutted by the caprice of fancy.

I have laid down the firlt principles, and have
found that the particular cafes apply naturally to
them ; that the hiftories of all nations are only con-
fequences of them ; and that every particular law is
connected with another law, or depends on fome

other of a more general extent.
c 3 ‘When
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““When I have been obliged to look back into anti-
quity, I have endeavoured to affume the fpirit of the
ancients, leftI fhould confider thofe things as alike
whichrare really different, and left U fhould mifs the
différence of thofe which appear to be like.

I have not drawn my principles from my preju-
dices, but from the nature of things.

Here a great many truths will not appear till we
have feen the chain which conneéts them with others.
The more we enter into particulars, the more we fhall
perceive the certainty of the principles on which they
are founded. I have not even given all thefe parti-
culars 3 for who could mention them all without a
moft infupportable fatigue !

The reader will not here meet with any of thofe
bold flights which feem to characterife the works of
the prefent age. 'When things are examined with
ever fo fmall a degree of extent, the fallies of ima-
gination muft vanith ; thefe generally arife from the
mind’s collecting all its powers to view only one fide
of the fubjeé, while itleaves the other unobferved.

I write not to cenfure any thing eftablifhed in any
country whatfoever. Every nation will here find the
reafons on which its maxims are founded ; and this
will be the natural inference, that to propofe altera-
tions belongs only to thofe who are fo happy as to
be born with a genius capable of penetrating into
the entire conftitution of a ftate.

It is not a matter of indifference that she minds
of people be enlightened. The prejudices of the
magiitrate have arifen from national prejudice. In
a time of ignorance they have committed even the
greateft evils without the leaft fcruple; but, in an
enlightened age, they even tremble while conferring
the greateft bleflings. They perceive the ancient
abufes, they fee how they muft be reformed, but

they
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they are fenfible alfo of the abufes of the refor-
mation. ‘They let the evil continue if they fear a
worfe; they are content with a lefler good if they
-doubt of a greater. They examine into the parts to
judge of them in connettion ;. and they examine all
the caufes to difcover their different effecls.

Could I but fucceed {o as to afford new reafons to
every man to love hisduty, his prince, his country,
his laws 3 new reafons to render him mor¢ {enfible, in
every nation and government, of the bleflings he en-
Jjoys, I thould think myfelf the moft happy of mortals.

Could I bur fucceed fo as to perfuade thofe who
command to increafe their knowlege in what they
ought to prefcribe ; and thofe who obey, to find a
new pleafure refulting from their obedience; I
thould think myfelf the moft happy of mortals,

The moft happy of mortals fhould I think myfelf,
could I contribute to make mankind recover from
their prejudices. By prejudice, I here mean, not
that which renders men ignorant of fome particular
things, but whatever renders them ignorant of them-
{elves.

It is in endeavouring to inftru&t mankind that we
are beft able to practife that general virtue which
comprehends the love of all. Man, that flexible
being, conforming in fociety to the thoughts and
impreffions of others, is equally capable of kuowing
his own nature, whenever it is laid open to his view,
and of lofing the very fenfe of it, when this ideais
banithed from his mind. :

Often have I begun and as often have I laid afide
this undertaking. I have a thoufand times given the
leaves I have written to the *winds; 1 every day
telt my paternal hands fallt. I have followed my

* Ludibria ventis,
1 Bis patriz cecidere manus, ~—=—

C 4 objedt
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object without any fixed plan; I bave known nejther
rules nor exceptions; I have found the truth “only
tolofe it again. But, when 1 had once difcovered
my firft principles, every thing I fought for appear-
ed ;3 and, in the courfe of twenty years, I have feen
my work begun, growing up, advancing to matu-
rity, and finifhed. '

If this work meets with fuccefs, I fhall owe it
chiefly to the grandeur and majefty of the fubjeét.
However, I do not think that I have been totally
deficient in point of genius. 'When I have feen what
fo many great men both in France and Germany
have written before me, I have been loft in admira-
tion, but I have not loft my courage; I have faid,
with Corregio, .4nd I alfo am a painter.*

€ Ed io anche fon pittore,
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OF LAWS IN GENERAL:

CHAP. L
Of ibe Relation of Laws to different Beings.

¥ AWS, in théir moft general fignification, aré

the neceffary relations arifing from the na-
ture of things. 1ln this fenfe, all beings have their
laws ; the Deity his * laws, the material world its
laws, the intelligences fuperior to man their laws, the
beafts their laws, man his laws.

They who aflert, that a &lind fatality produced the
various effelts we bebold in this world, talk very ab-
furdly ; for can any thing be more unreafonable thaa
to pretend that a blind fatality could be produétive
of intelligent beings ?

* ¢ Law,” fays Plutarch, ¢ is the king of mortal and immostal beings.”
See his wreatife, entitled, A Difcourfe 1o an undearned Privce.

Vor. 1. B There
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There is then a primitive reafon ; and laws are the
relations fubfifting between it and different beings,
and the relations of thefe to one another.

God is related to the univerfe as creator and pre-
ferver : the laws by which he created all things are
thofe by which he preferves them. He alts accord-
ing to thefe rules, becaufe he knows them ; he knows
them, becaufe he made them; and he made them,
becaufe they are relative to his wifdom and power.

Since we obferve that the world, though formed
by the motion of matter, and void of underftanding,
{ublfifts through fo long a fuccefiion of ages, its mo-
tions muft certainly be direfted by invariable laws:
and, could we imagine another world, it muft alfo
have conftant rules, or it would inevitably perifh.

Thus the creation, which feems an arbitrary adt,
fuppofeth laws as invariable as thofe of the fatality
of the atheifts. It would be abfurd to fay, that the
Creator might govern the world without thofe rules,
fince without them it could not fubfift.

Thefe rules are a fixed and invariable relation, In
bodies moved, the motion is received, increafed,
diminifhed, loft, according to the relations of the
quantity of matter and velocity : each diverfity is
uniformity 5 each change is conflancy.

Particular intelligent beings may have laws of their
own making ; but they have fome likewife which they
never made.  Before there were intelligent beings,
they were poflible ; they had therefore poffible rela-
tions, and confequently poffible laws.  Before laws
were made, there were relations of poffible juftice.
To fay that there is nothing juft or unjult, but what
1s commanded or forbidden by pofitive laws, is the
fame as faying that, before the deferibing of a circle,
ail the radii were not equal.

- We
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We muft therefore acknowledge relations of juftice
antecedent to the pofitive law by which they are efta-
blithed : as for inftance, that, if human focieties ex-
ifted, it would be right to conform to their laws ; if
there were intelligent beings that had received a
benefit of another being, they ought to thew their
gratitude ; if one intelligent being had created ano-
ther intelligent being, the latter ought to continue
in its original ftate of dependence; if one intelligent
being injures another, it deferves a retaliation ; and
fo on.

But the intelligent world is far from being fo well
governed as the phyfical : for, though the former
has alfo its laws, which of their own nature are in-
variable, it does not conform to them fo exactly as
the phyfical world. This is becaufe, on the one
hand, particular intelligent beings are of a finite na-
ture, and confequently liable to error; and, on the
other, their nature requires them to be free agents.
Hence they do not fteadily conform to their primi-
tive laws; and even thofe of their own inftituting
they frequently infringe.

‘Whether brutes be governed by the general laws
of motion, or by a particular movement, we cannot
determine. Be that as it may, they have not a more
intimate relation to God than the reft of the mate-
rial world ; and fenfation is of no other ufe to them,
than in the relation they have either to other par-
ticular beings, or to themfelves.

By the allurement of pleafure they preferve the
individual, and by the fame allurement they preferve
their fpecies. They have natural Jaws, becaufe they
are united by fenfation ; polfitive laws they have
none, becaufe they arc not connefted by know-
ledge : and yet they do not invariably conform to
their natural laws : thefe are better obferved by

B2 vegetables,
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vegetables, that have neither underftanding nor
fenfe.

Brutes are deprived of the high advantages which
we have; but they have fome which we have not.
They have not our hopes; but they are without our
fears: they are fubject, like us, to death, but with-
out knowing it: even moft of them are more atten-
tive than we to felf-prefervation, and do not make
fo bad a ufe of their paffions.

Man, as a phyfical being, is, like other bodies, go-
verned by invariable laws. As an intelligent being,
he inceflantly tranigrefles the laws eftablifhed by God,
and changes thofe of his own inftituting. He is left
to his private diretion, though a limited being,
and fubje&, like all finite intelligences, to ignorance
and error : even his imperfect knowledge he lofeth ;
and, as a fenfible creature, he is hurried away by a
thoufand impetuous paflions. Such a being might
every inftant forget his Creator; God has therefore
reminded him of his duty by the laws of religion.
Such a being is liable every moment to forget him-
~ felf ; philofophy has provided againit this by the laws
of morality. Formed to live in fociety, he might forget.
: his fellow-creatures ; legiflators have, therefore, by

political and civil laws, confined him to his duty.

CHAP IL
Of the Laws of Nature:
ANTECEDENT to the above-mentioned laws
are thole of nature ; fo called becaufe they derive
their force entirely from our frame and exiftence.
In order to have a perfect know]edge of thefe laws,
we muft confider man before the eftablithment of
fociety ; the laws received in fuch a ftate would be
thofe of nature.
The law, which, imprefiing on our minds the idea
of a Creator, inclines us toward him, is the firft in im-
T portance,



Cuarp. 2. THE SPIRIT OF LAWS. S

portance, though not in order, of natural laws.
Man, in aftate of nature, would have the faculty of
knowing before he had acquired any knowledge.
Plain it 1s that his firft ideas would not be of a fpecu-
lative nature : he would think of the prefervation of
his being before he would inveftigate its original,
Such a man would feel nothing in himfelf, at firft, but
impotency and weaknefs: his fears and apprehenfions
would be exceflive; as appears from inftances (were
there any neceffity of proving it) of favages found in
forefts * trembling at the motion of a leaf, and fly-
ing from every fhadow.

In this flate, every man, inftead of being fenfible
of his equality, would fancy himfelf inferior: there
would, therefore, be no danger of their attacking one
another; peace would be the firft law of nature.

The natural impulfe, or defire, which Hobbes attri-
butes to mankind, of fubduing one another, is far from
being well founded. The idea of empire and domi-
nion is fo complex, and depends on fo many other
notions, that it could never be the firt which oc-
curred to the human underftanding.

Hobbes enquires, < For what reafon men go arm-
“ ed, and have locks and keys to faften their doors,
“ if they be not naturally in a ftate of war?” Butis it
not obvious, that he attributes to mankind, before the
eftablithment of fociety, what can happen but in con-
fequence of this eftablithment, which furnifhes them
with motives for hoftile attacks and felf-defence ?

Next to a fenfe of his weaknefs, mzn would foon
find that of his wants. Hence, another law of nature
would prompt him to feek for nourithment.

Fear, I have obferved, would induce men to fhun
one another ; but the marks of this fear, being reci-

* Witnefs the favage found in the forefts of Hanover, who was carricd over to
England under the reign of George I,

B3 procal,
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procal, would foon engage them to affociate. Befides,
this affociation would quickly follow from the very
pleafure one animal feels at the approach of another
of the fame fpecies. Again, the attrattion arifing
from the difference of fexes would enhance this plea-
fure, and the natural inclination they have for each
other would form a third law,

Befide the fenfe or inftin& which man poffefles in
common with brutes, he has the advantage of ace
quired knowledge ; and thence arifes a fecond tie,
which brutes have not. Mankind have therefore a
new motive of uniting, and a fourth law of nature
refults from the defire of living in fociety.

C H A P I
Of pofitive Laws.

AS foon as mankind enter into a ftate of fociety,
they lofe the fenfe of their weaknefs ; equality ceafes,
and then commences the ftate of war,

Each particular fociety begins to feel its ftrength ;

whence arifes a ftate of war betwixt different nations,
The individuals likewife of each fociety become fen-
fible of their force : hence the principal advantages
of this fociety they endeavour to convert to their own
emolument; which conftitutes a ftate of war betwixt
individuals.
_ Thefe two different kinds of ftates give rife to hu-
" man laws. Confidered as inhabitants of fo great a
planet, which neceflarily contains a variety of nations,
they have laws relative to their mutual intercourfe,
which is what we call the Jow of nations. As mem-
bers of a fociety that muft 'bé properly fupported,
they have laws relative to the governors and the
governed ; and this we diftinguith by the name of
politic Jaw.  They have alfo another fort of laws,
as they ftand in relation to each-other ; by which is
underftood the cvi/ lavw.

The
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The law of nations is naturally founded on-this
principle, that different nations ought in time of
peace to do one another all the good they can, and
in time of war as little injury as poffible, without .
prejudicing their real interefts. ‘

The objeét of war is victory ; that of vitory is
conqueft; and that of conqueft, prefervation. From
this and the preceding principle all thofe rules are
derived which conftitute the Jaw of nations.

All countries have a law of nations, not excepting
the Iroquois themfelves, though they devour their
prifoners ; for they fend and receive ambafladors,
and underftand the rights of war and peace. The
mifchief is, that their law of nations is not founded
on true principles.

Befides the law of nations relating to all focieties,
there is a polity, or civil conftitution, for each, par-
ticularly confidered. No fociety can fubfift without
a form of government. ¢ The united ftrength of
¢ individuals,” as Gravina well obferves, ¢ confti-
¢ tutes what we call the dody politic.”

The general ftrength may be in the hands of a fingle
perfon, or of many. Some think that, nature having
eftablithed paternal authority, the moft natural go-
vernment was that of a fingle perfon. But the ex-
ample of paternal authority proves nothing : for,
if the power of a father be relative to a fingle go-
vernment, that of brothers after the death of a father,
and that of coufin-germans after the deceafe of bro-
thers, refer to a government of many. The politi-
cal power neceflarily comprehends the union of fe-
veral families.

Better is it to fay, that the government moft con-
formable to nature is that which beft agrees with
the humour and difpofition of the people in whofe

favour it is eftablithed.
B 4 The
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The ftrength of individuals cannot be united with-
out a conJunCtlon of all their wills. ¢ The can-
¢ junction of thofe wills,” as Gravina again very
juttly obferves, ¢ is what we call the civil ffate.”

Law in general is human reafon, inafmuch as it go-
verns all the inhabitants of the earth; the political and
civil laws of each nation ought to be only the parti-
cular cafes in which human reafon is applied.

They fhould be adapted in fuch a manner to the
people for whom they are framed, that it is a great
chance if thofe of one nation fuit another.

They fhould be relative to the nature and principle
of each government 5 whether they form it, as may
be faid of political Jaws ; ; or whether they fupport ir,
as in the cafe of civil inftitutions.

They thould be relative to the climate of each coun-
try, to the quality of its foil, to its fituation and ex-
tent, to the principal occupation of the natives,
whether hufbandmen, huntfmen, or thepherds: they
fhould have a relation to the degree of liberty which
the conftitution will bear, to the religion of the in-
habitants, to their inclinations, riches, numbers,
commerce, manners, -and cuftoms. In fine, they
have relations to each other, as alfo to their ori-
gin, to the intent of the legiflator, and to the or-
der of things on which they are eftablithed ; in all
which different lights they ought to be confidered,

This is what I have undertaken to perform in the
following work. Thefe relations I fhall examine,
fince all thefe together conftitute what I call the
Spirit of Laws.

I have not feparated the political from the civil in-
ftitutions ; for, as I do not pretend to treat of laws,
but of their ipirit, and as this {pirit confifts in the
various relations which the laws may have to differ-
ent objeds, itis not fo much my bufinefs to follow

the
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the natural order of laws, as that of thefe relations
and objecls. '

I fhall firft examine the relations which laws have to
the nature and_principle of each government: "and,
as this principle has a ffrong influence on laws, I fhall
make it my ftudy to underftand it thoroughly ; and,
if I can but once eftablith it, the laws will {foon zp-
pear to flow from thence as from their fource. I fhail
proceed afterwards to other more particular relations.

B O O K 1IL

OF LAWS DIRECTLY DERIVED FROM THE NATURE
OF GOVERNMENT.

CHAP L
Of the Nature of ihree different Governments.

THERE are three fpecies of government; re-
publican, monarchical, and defpotic, In order to dif-
cover their nature, it is fufficient to recolle&t the
common notion, which fuppofes three definitions, or
rather three falts : ¢ That a republican government
¢ is that in which the body or only a part of the
« people is poffefled of the fupreme power: mo-
« narchy, that in which a fingle perfon governs by
« fixed and eftablithed laws; a defpotic government,
« that in which a fingle perfon direéts every thing
¢ by his own will and caprice.”

"This is what I call the nature of each government:
we muft now inquire into thofe laws which direétly
conform to this nature, and confequently are the
fundamental inftitutions,

CHAP,
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CHAP IL

Of the republican Government, and the Laws relative
to Democracy.

WHEN the body of the people is poffefled of
the fupreme power, this is called a democracy. When
the fupreme power is lodged in the hands of a part of
the people, it is then an ariffocracy.

In a democracy the people are in fome refpeéts the
fovereign, and in others the fubjeét.

There can be no exercife of fovereignty but by their
fuffrages, which are their own will : now, the fove-
reign’s will is the fovereign himfelf. The laws, there-
fore, which eftablifh the right of fuffrage, are funda-
mental to this government. And indeed it is as
important to regulate, in a republic, in what man-
ner, by whom, to whom, and concerning what, fuf-
frages are to be given, as it is, in a monarchy, to know
who is the prince, and after what manner he ought to
govern.

Libanius* fays, that at ¢ Athens a ftranger who
¢ intermeddled in the affemblies of the people was
¢ punifthed witlg death.” This is becaufe fuch 2 man
ufurped the rights of fovereignty.

“Tt is an effential point, to ﬁgx tgre number of citizens
who are to form the public affemblies ; otherwife it
would be uncertain whether the whole or only a part
of the people had given their votes. At Sparta the
number was fixed to ten thoufand. But Rome, de-
figned by Providence to rife from the weakeft be-
ginnings to the higheft pitch of grandeur; Rome,
doomed to experience all the viciffitudes of for-
tune; Rome, who had fometimes all her inhabi-
tants without her walls, and {fometimes all Italy and
a confiderable part of the world within them ;

¥ Declam, 17, & 28,
Rome,
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Rome, I fay, never fixed * the number; and this
was one of the principal caufs of her ruin.

The people, in whom the fupreme power refides, *

ought to have the management of every thing within
their reach : what exceeds their abilities muft be
conduéted by their minifters.

But they cannot properly be faid to have their mi-
nifters, without the power of nominating them : itis
therefore a fundamental maxim, in this government,

that the people fhould choofe their minifters; thatis,

their magiftrates.

They have occafion, as well as monarchs, and even
more fo, to be directed by a council or {fenate. Bur,
to have a proper confidence in thefe, they fhould
have the choofing of the members ; whether the e-
le&tion be made by themfelves, as at Athens; or by
fome magiftrate deputed for that purpofe, as on cer-
tain occafions was cuftomary at Rome.

The people are extremely well qualified for choo-
fing thofe whom they are to intruft with part of their
authority. They have only to be determined by things
to which they cannot be ftrangers, and by faéts that
are obvious to fenfe. A They can tell when a perfon
has fought many battles, and been crowned with
fuccefs 3 they are therefore very capable of electing a
general. They can tell when a judge is affiduous in
his office, gives general fatisfaction, and has never
been charged with bribery : this is fufficient for choo-
fing a preetor, They are ftruck with the magnificence
or riches of a fellow-citizen: no more is requifite for
eleCting an &dile. Thefe are facts of which they can
have better information in a public forum than a mo-
narch in his palace. But are they capable of con-
ducting an intricate affair, of feizing and improving

¥ See the Confiderations on the caufes of the grandeur and decline of the Roe

mans,
the
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the opportunity and critical moment of action? No;
this {urpafies their abilities.

Should we doubt of the people’s natural capacity,
in refpe&t to the difcernment of merit, we need only
caft an eye on the feries of furprifing eleétions made
by the Athenians and Romans ; which no one furely
will attribute to hazard.

We know that, though the people of Rome af-
fumed to themfelves the right of raifing plebeians to
public offices, yet they never would exert this pow-
er; and though, at Athens, the magiftrates were al-
lowed, by the law of Ariftides, to be eletted from
all the different clafles of inhabitants, there neyer
was a cafe, fays Xenophon¥, that the common peo-
ple petitioned for employments which could endan-
ger either their fecurity or their glory.

As moft citizens have fufficient abilities to choofe,
though unqualified to be chofen, fo the people,
- though capable of calling others to an account for

their adminiftration, are incapable of conducting the
adminiftration them{elves.

The public bufinefs muft be carried on, with a

certain motion, neither too quick nor too flow. But
the motion of the people is always either too remifs
or too violent. Sometimes, with a hundred thou-
fand arms, they overturn all before them; and
fometimes, with a hundred thoufand feet, they creep
like infeéls.
. In a popular ftate the inhabitants are divided in-
to certain claffes. Itis in the manner of making this
divifion thar great legiflators have fignalized them-
felves; and it is on this the duration and profperity
of democracy have ever depended.

Servius Tullus followed the fpirit of ariftocracy in
the diftribution of his claffes. We find, in Livy,T

¥ Page 691, & 692. edit, Wechel, Ann, 1576: 4+ Lib, 1,
and
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and in Dionyfius Halicarnaffeus, f in what manner
he lodged the right of fuffrage in the hands of the
principal citizens. He had divided the people of
Rome into a hundred and ninety-three centuries,
which formed fix claffes ; and, ranking the rich,
who were in fmaller numbers, in the firft centuries;
and thofe in middling circumftances, who were more
numerous, in the next, he flung the indigent multi-
tude into the laft ; and, aseach century had but one
vote ¥, it was property rather than numbers that de-
cided the elections.

Solon divided the people of Athens into four claf-
fes. In this he was directed by the fpirit of demo-
cracy, his intention not being to fix thofe who were
to choofe, but fuch as were eligible : therefore,
leaving to every citizen the right of eleftion, he
made + the judges eligible from each of thofe four
claffes; but the magiftrates he ordered to be chofen
only out of the firft three, confifting of perfons of
eafy fortunes.

As the divifion of thofe who have a right of fuf-

“frage is a fundamental law in republics, the manner
alfo of giving this fuffrage is another fundamental.

The fuffrage by /ot 1s patural to democracy, as
that by choice 1s to ariftocracy.

The fuffrage by /o is a method of eleting that
offends no one ; but animates each citizen with the
plealing hope of ferving his country.

Yet, as this method is in itfelf defeétive, it has
been the endeavour of the moft eminent legiflators to
regulate and amend it.

1 Lib. 4, Art. 15, & feq.
* See, in the Confiderations on the caufes of the grandeur and Jecline of the

¥0maﬂs, chap, g. how this fpirit of Servius Tullus was prefeived in the repub-
ic.

1 Dionyfius Halicarn, eulogium of Ifocrates, p. 67, tord, 2, Edit, Wechel
Pollux, 1.8, ¢, 10, Art. 130,

Solon
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Solon made a law, at Athens, that military em-
ployments fhould be conferred by choice ; but that
fenators and judges fhould be elected by /o#.

The fame legiflator ordained, that civil magiftra-
cies attended with great expence fhould be given by
choice, and the others by lot.

In order, however, to amend the fuffrage by lot,
he made a rule, that none but thofe who prefented
themfelves thould be eletted ; that the perfon elected
fhould be examined by judges,* and that every one
fhould have a right to accufe him if he were un-
worthy of the office T : this participated at the fame
time of the fuffrage by lot, and of that by choice.
‘When the time of their magiftracy was expired, they
were obliged to fubmit to another judgement in re-
gard to their conduét.  Perfons utterly unqualified
muft have been extremely backward in giving in
their names to be drawn by lot.

The law which determines the manner of giving
fuffrage is likewife fundamental in a democracy.
It is a queftion of fome importance, whether the
fuffrages ought to be public or fecret.  Cicero ob-
ferves, I that the laws | which rendered them fecrer,
towards the clofe of the republic, were the caufe of
its decline. But, as this is differently practifed in
different republics, I fhall offer here my thoughts
concerning this fubject.

The people’s fuffrages ought doubtlefs to be pub-
lic§ ; and this fhould be confidered as a fundamental

# Sce the oration of Demofthenes de falfd legas, and the oration againft Ti-
marchus.

+ They ufed cven to draw two tickets for each place ; one which gave the
place, and the other which named the perfon who was to fucceed in cafe the fisft
was rejeéted.

1 Lib, 1. & 3. deLeg.

|| They were called Leges Tabulares : two tablets were prefented to each citi-
zen; the firt marked with an 4, for Anriguo, or I faorbid it ; and the other
with an U and an R, for Uti rogas, or Be it as you defire,

§ At Atheas the people ufed to lift up their hands,

law
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law of democracy. The lower clafs ought to be
directed by thofe of higher rank, and reftrained
within bounds by the gravity of eminent perfonages.
Hence, by rendering the fuffrages fecret in the Ro-
man republic, all was loft: it was no longer poffible
to dire¢t a populace that fought its own deftrution.
But, when the body of the nobles are to vote in an
ariftocracy, ® or in a democracy the fenate,+ as the
bufinefs is then only to prevent intrigues, the {uf-
frages cannot be too fecret.

Intriguing in a fenate is dangerous: dangerous
it is allo in a body of nobles ; but not {o in the
people, whofe nature is to act through paffion. In
countries where they have no fhare in the govern-
ment, we often fee them as much inflamed on the
account. of an altor, as ever they could be for the
welfare of the ftate. The misfortune of a repube
lic is, when intrigues are at anend ; which happens
when the people are gained by bribery and corrup-
tion : in this cafe they grow indifferent to public af-
fairs, and avarice becomes their predominant paf-
fion. Unconcerned about the government and e-
very thing belonging to. it, they quietly wait for
their hire.

It is likewife a fundamental law, in democracies,
that the people fhould have the fole power to ena&
laws. And yet there are a thoufand occalions on
which it is neceflary the fenate fhould have a power
of decreeing : nay, it is frequently proper to make
fome trial of a law before itis eftablithed. Tlhe con-
ftitutions of Rome and Athens were excellent. The
decrees of the fenate I had the force of laws for the

* As at Venice.

+ ‘The thirty tyrants at Athens ordered the fuffraces of the Arecpagites to be
public, in order to manage them as they pleafed. Lyffas, Orat. ceniva dgorai,
cap. 8.

1 Sec Dionyf, Halicarn, lib. 4. & 9.

fpace



16 THE SPIRIT OF LAWS., Boox II:

fpace of a year, but did not become perpetual till
they were ratified by the confent of the people,

CHAP I

Of the Laws relative to the Nature of Ariftocracy.

IN an ariftocracy the fupreme power is lodged in
the hands of a certain number of perfons. Thefe
are invefled both with the legiflative and executive
authority ; and the reft of the people are, in refpect
to them, the fame as the fubjeéts of a monarchy in
regard to the fovereign.

They do not vote here by lot ; for this would be
productive of inconveniencies only. "And indeed,
in a government where the moft mortifying diftinc-
tions are already eftablifhed, though they were to
be chofen by lot, ftill they would not ceafe to be o-
dious : it is the nobleman they envy, and not the
magiftrate.

When the nobility are numerous, there muft be
a fenate to regulate the affairs which the body of no-
bles are incapable of deciding, and to prepare others
for their decifion. In this cafe it may be faid, that
the ariftecracy is in fome meafure in the fenate, the
democracy in the body of the nobles, and the peo-
ple are a cypher.

It would be a very happy thing, in an ariftocracy,
if the people, in fome meafure, could be raifed from
their ftate- of annihilation. ‘Thus, at Genoa, the
bank of St. George being adminiftered by the peo-
ple * gives them a certain influence in the govern-
ment, from whence their whole profperity is de-
rived.

The fenators ought by no means to have a right
of naming their own members; for this would be

the

# See Mr, Addifon’s Travels to Italy,
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the only way to perpetuate abufes. At Rome,
which in its early years was a kind of ariitocracy,
the fenate did not fill up the vacant places in their
own body : the new members were nominated by
the * cenfors.

Ina republic, the fudden rife of a private citizen
to exorbitant power produces monarchy, or fome-
thing more than monarchy. In the latter, the laws
have provided for, or in fome meafure adapted
themielves to, the conftitution ; and the principle
of government checks the monarch : but, in a re-
public, where a private citizen has obtained an ex-
orbitant power,T the abufe of this power is much
greater, becaufe the laws forefaw it not, and confe-
quently made no provifion agaiift it.

There is an exception to this rule, when the con-
ftirution is fuch as to have immediate need of a ma-
giftrate invefted with an exorbitant power. Such
was Rome with her dictators ; fuch is Venice with
her ftate-inquifitors : thefe are formidable magif-
trates, who reftore, as it were by violence, the ftate
to its liberty. But how comes it that thefe magif-
tracies are fo very different in thefe two republics ?
It is becaufe Rome fupported the remains of her
ariftocracy againft the people; whereas Venice em-
ploys her ftate-inquifitors to maintain her ariftocracy
againft the nobles. The confequence was, that at
Rome the diGatorthip could be only of a thort du-
ration, as the people alt through paflion, and not
with defign. It was neceflary that a magiftracy of
this kind fhould be excrcifed with luftre and pomp ;
the bufinefs being to intimidate, and nct to punifh,,
the multitude. It was alfo proper that the dictator
thould be created only for fome particular affair,

* They were named at firft by the confuls,
+ This 1s what ruined the republic of Rome, See Cernfierations on the
caufes of the grandeur and decline of the Romanse

You. 1. C and
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and for this only fhould have an unlimited autho-
rity, as he was always created upon fome fudden
emergency. On the contrary, at Venice they have
occafion for a permanent magiftracy ; for here it is
that fchemes may be fct on foot, continued, fuf-
pended, and refumed ; that the ambition of a fingle
perfon becomes that of a family, and the ambition
of one family that of many. They have occalion
for a fecret magiftracy, the crimes they punifh be-
ing harched in fecrecy and filence. ‘This magiftracy
muft have a general inquifition ; for their bufinefs
is not to remedy known diforders, but to prevent
the unknown. In a word, the latter is defigned to
punifh fufpected crimes ; whereas the former ufed
rather menaces than punifhment, even for crimes
that were openly avowed.

In all magiftracies the greatnefs of the power
muft be compenfated by the brevity of the duration.
This moft legiflators have fixed to a year: a longer
{pace would be dangerous, and a fhorter would be
contrary to the nature of government 3 for who is it
that, in the management even of his domeftic affairs,
would be thus confined ? At Ragufa* the chief ma-
giftrate of the republic is changed every month, the
other officers every week, and the governor of the
caftle every day. But this can take place only in
a {mall republic environed + by formidable powers,
who might eafily corrupt fuch petry and infignifi-
cant magiftrates.

The beft ariftocracy is that in which thofe who
have no fhare in the legiflature are fo few and in-
«confiderable, that the governing party have no in-
tereft in opprefliig them. Thus, when § Antipater
made a law at Athens, that whofoever was not worth

* Tournefort’s voyages,
+ At Lucca the magiftrates are chofen only for two months,
T Diodorus, lib, 28, p\ o1, Rhodoman’s edition.

two

PR i
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two thqufand drachms fhould have no power to vote,
he formed, by this method, the beft ariftocracy poi-
fible; becaufe this was o fmall a fum, as excluded
very few, and not one of any rank or confideration
in the cicy.

Ariftocratical families ought, therefore, as much
as poflible, to level themfelves, in appearance, with
the people. The more an ariftocracy borders on
democracy, the nearer it approaches to perfection ;
and, in proportion as it draws towards monarchy,
the more 1t is imperfeét.

Bur the moft imperfe of all is that in which the
part of the people that obeys is in a ftate of civil
fervitude to thole who command ; as the ariftocracy
of Poland, where the peafants are-flaves to the no-
bility.

CHAZP 1V

Of ihe Relation of Laws to the Nature of monarchical
Government.

THE intermediate, fubordinate, and dependent
powers conflitute the nature of monarchical govern-
ment ; I mean of that in which a fingle perfon go~
verns by fundamental laws. 1 faid, the insermedi-
ate, fubordinate, and dependent powers: and indeed,
in monarchies, the prince is the fource of all power,
political and civil. Thefe fundamental laws necef-
farily fuppofe the intermediate channels through
which the power flows; for, if there be only the
momentary and capricious will of a fingle perfon to
govern the ftate, nothing can be fixed, and of courfe
there is no fundamental law,

The moft natural intermediate and fubordinate
power is that of the nobility. This, in fome mea-
fure, feems to be effential to a monarchy, whofe

Ca2 fundamental
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fundamental maxim is, No monarch, no nobility ; no
nobility, no monarch : but there may be a defpotic
prince.

There are men who have endeavoured, in fome
countries in Europe, to fupprefs the jurifdition of
the nobility ; not perceiving that they were driving
at the very thing that was done by the parliament
of England. Abolith the privileges of the lords,
the clcroy, and cities, in a monarchy, and you will

foon have a popular itate, or elfe a defpotic govern-
ment.

The courts of a confiderable kingdom in Europe
have, for many ages, been ftriking at the patrimo-
nial jurifdition of the lords and clergy. We do
not pretend to cenfure thefe fage magiftrates ; but
we leave it to the public to judge how far this may
alter the conftitution.

Far am I from being prejudiced in favour of the
privileges of the c]crgy ; however, 1 fhould be glad
their jurifdiction were once fixed. The queftion is
not, whether their jurifdiction was juftly eftablithed ;
but, whether it be really eftablithed ; whether it:
conftitutes a part of the laws of the country, and is
in every refpect relative to thofe laws ; whether,
between two powers acknowledged independent,
the conditions ought not to be reciprocal ; and whe-
ther it be not equally the duty of a good {ubjett to
defend the prercgative of the prince, and to main-
tain the Jimits which from time immemorial he has
prefcribed to his authority.

Though the ecclefiaftic power be fo dangerous in
a republic, yet it is extremely proper ina mona*chy
efpecially of the abfolute kind. What would be-
come of Spain and Portugal, fince the fubverfion of
their laws, were it not for this only barrier againft
the incurfions of arbitrary power? a barrier ever

ufeful
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ufeful when there is no other: for, fincc a defpotic
government is productive of the moft dreadful ca-
Jamities to human nature, the very evil that reftrains
it 1s beneficial to the {ubject.

In the fame manner as the ocean, threatening to
overflow the whole earth, is ftopped by weeds and
pebbles, that lie fcattered along the fhore ; fo mo-
narchs, whofe power feems unbounded, are re-
ftrained by the fmalleft obftacles, and fuffer their
natural pride to be-fubdued by fupplicarion and
prayer.

The Englifh, to favour their liberty, have abo-
lifhed all the intermediate powers of which their
monarchy was compofed. They have a great deal
of reafon to be jealous of this liberty : were they
ever to be fo unhappy as to lofe it, they would be
one of the moft fervile nations upon earth,

Mr. Law, through ignorance both of a repub-
lican and monarchical conftitution, was one of the
greateft promoters of abfolute power ever known
in Europe. Befides the violent and extraordinary
changes owing to his direction, he would fain fup-
prefs all the intermediate ranks, and abolith the
political communities. He was diffolving * the
monarchy by his chimerical reimburfements, and
feemed as if he even wanted to redeem the conftitu-
tion.

It is not enough to have intermediate pewers

in a monarchy ; there muft be alfo a depofitary of |

the laws. This depofitary can only be the judges
of the fupreme courts of juftice, who promulge the
new laws, and revive the obfolete. The natural
ignorance of the nobility, their indolence, and con-
tempt of civil government, require there fhould be

¥ Ferdinand, king of Arragon, made himfe!f grand-mafler of the orders ;
and that alone changed the conftitation,

C3 a body

|
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a body invefted with a power of reviving and exe-
cuting the laws, which would be otherwife buried
in oblivion. The prince’s council are not a proper
depofitary : they are naturally the depofitary of the
momentary will of the prince, and not of the fun-
damental laws. Befides, the prince’s council is con-
tinually changing ; it is neither permanent nor nu-
merous ; neither has it a fufficient fhare of the con-
fidence of the people ; confequently it is incapable
to fet them right in difficult conjunétures, or to re-
duce them to proper obedience.

Defpoiic governments, where there are no fun-
damental laws, have no fuch kind of depofitary.
Hence it is that religion has generally fo much in-
fluence in thofe countries, becaufe it forms a kind
of permanent depofitary ; and, if this cannot be
faid of religion, it may of the cuftoms that are re-
fpetted inftead of laws,

CHAP WV
Of the Laws relative to the Nature of a defpotic Go-

VErnment.

FROM the nature of defpotic power it follows,
that the fingle perfon, invefted with this .power,
commits the execution of it alfo to a fingle perfon.
A man, whom his fenfes continually inform that he
himfelf is every thing, and his fubjefts nothing, is
naturally lazy, voluptuous, and ignorant. In con-
fequence of this, he negleéts the management of
public affairs.  But, were he to commit the admi-
niftration to many, there would be continual dif-
putes among them; each would form intrigues to
be his firlt flave, and he would be obliged to take
the reins into his own hands, It is, therefore, more

natural
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natural for him to refign it to a vizir,* and to inveft
him with the fame power as himfelf. The crea-
tion of a vizir is a fundamental law of this govern-
ment.

It is related of a pope, that he had ftarted an in-
finite number of difficulties againft his eleétion, from
a thorough conviction of his incapacity. At length
he was prevailed on to accept of the pontificate, and
refigned the adminiftration entirely to his nephew.
He was foon ftruck with furprize, and faid, ¢ I
¢ fhould never have thought that theie things were
 {o ealy.” The fame may be faid of the princes of
the Eaft, who, being educated in a prifon, where
eunuchs corrupt their hearts and debafe their un-
derftandings, and where they are frequently kept
ignorant of their high rank, when drawn forth m
order to be placed on the throne, they are at firft
confounded ; but, as foon as they have chofen a
vizir, and abandoned themfelves in their feraglio to
the moft brutal paflions, purfuing, in the midit of
a proftituted court, every capricious €Xtravagance,
they could never have dreamt to find matters fo
eafy.

‘The more extenfive the empire, the larger the
feraglio ; and confequently the more voluptuous the
prince. Hence the more nations fuch a fovereign
has to rule, the lefs he attends to the cares of go-
vernment ; the more important his affairs, the lefs
he makes them the fubject of his deliberations.

* The eaftern kings are never without vizirs, fays Sir John Chardin.



24 THE SPIRIT OF LAWS. Boox III

B O O K I

OF THE PRINCIPLES OF THE THREE KINDS OF
GOVERNMENT.

CHAP L

Difference between the Nature and Principle of Govern-
ment,

AFTER having examined the laws relative to the
nature of each government, we muft inveftigate thofe
which relate to its principle.

There is this difference between * the nature and
principle of government, that the former is that by
which it is conftituted, and the latter that by which
it is made to act. One is its particular ftructure, and
the other the human paflions which fet it in motion.

Now, laws ought to be no lefs relative to the prin-
ciple, than to the nature, of each goverimernt. We

. mulft therefore enquire into this principle, which fhall
be the {ubject of this third book,

CHAP IL
Of the Principle of different Governments.

I have already obferved, that it is the nature of a
republican government, that either the collective bo-
dy of the people or particular families fhould be pof-
fefled of the fupreme power: of a monarchy, that
the prince fhould have this power, but, in the exe-
cution of it, fhould be direfted by eftablithed laws:
of a defpotic government, that a fingle perfon fthould
rule according to his own will and caprice. This
enables me to difcover their three principles, which

% This is a very important diftin€tion, frem whence I fhall draw many confe-
guences, for it is the key of an infinite number of laws.

are
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are naturally derived from thence. I fhall begin
with a republican government, and in particular with
that of democracy.

CHAP I
Of tbe Principle of Democracy.

THERE is no great fhare of probity neceffary to
fupport a monarchical or defpotic government : the
force of laws, in one, and the prince’s arm, in the
other, are {ufficient to direct and maintain the whole:
but, ina popular ftate, one {pring more is neceffary,
namely, virtue.

What I have here advanced is confirmed by the u-
nanimous teftimony of hiftorians, and is extremely
agreeable to the nature of things. For, it is clear,
that, in a monarchy, where he, who commands the
execution of the laws, generally thinks himfelf above
them, there is lefs need of virtue than in a popular

government, where the perfon, entrufted with the

execution of the laws, is fenfible of his being fubjeét
to their direction,

Clear it is, alfo, that 2 monarch, who, throuch
bad advice or indolence, ceafes to enforce the exec?z-
tion of the laws, may eafily repair the evil; he has
only to follow other advice, or to fhake off this indo-
lence. But when, in a popular government, there
is a fufpenfion of the laws, (as this can proceed only
from the corruption of the republic,) the ftate is cer-
tainly undone.

A very droll fpeétacle it was, in the laft century, to
behold the impotent efforts of the Englith towards the
eftablithment of democracy. As they, who had
a fhare in the direction of public affairs, were void
of virtue; as their ambition was enflamed by

the
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the fuccefs of the moft daring of their members+ 3 as
the prevailing parties were fucceflively animated by
the fpirit of faltion; the government was continu-
ally changing ; the people, amazed at fo many revo-
lutions, in vain attempted to erect a commonwealth.
At length, when the country had undergone the moft
violent fhocks, they were obliged to have recourfe
to the very government which they had fo wantonly
profcribed.

When Sylla thought of reftoring Rome to her li-
berty, this unhappy city was incapable of that blef-
fing. She had only the feeble remains of virtue,
which were continually diminifhing: inftead of be-
ing roufed out of her lethargy by Cafar, Tiberius,
Caius, Claudius, Nero, Domitian, fhe riveted every
day her chains ; if fhe ftruck fome blows, her aim
was at the tyrant, but not at the ufurpation.

The politic Greeks, who lived under a popular
government, knew no other fupport than virtue:
the modern inhabitants of that country are entirely
taken up with manufature, commerce, finances,
opulence, and luxury.

When virtue is banithed, ambition invades the
minds of thofe who are difpofed to receive ir, and
avarice poflefies the whole community. The objeéts
of their defires are changed ; what they were fond of
before is become indifferent; they were free while
under the reftraint of laws, but they would fain now
be free to alt againft law ; and, as each citizen is
like a flave who has run away from his mafter, what
was a maxim of equity, he calls rigour ; what was a
rule of action, he ftiles conftraint ; and to precaution
he gives the name of fear. Frugality, and not the
thirft of gain, now pafles for avarice. Formerly, the
wealth of individuals conftituted the public treafure,

4 Cromwell,
but
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but now this is become the patrimony of private per-
fons. The members of the commonwealth riot on
the public {poils, and its ftrength is only the power
of a few and the licentioufnefs of many.

Athens was pofieficd of the fame number of forces,
when fhe trivmphed fo glorioufly, and when, with fo
much infamy, fhe was inflaved. She had twenty
theufand citizens § when fhe defended the Greeks a-
gainft the Perfians, when fhe contended for empire
with Sparta, and invaded Sicily. She had twenty
thoufand when Demetrius Phalereus numbered
them¥, as flaves are told by the head in a market-
place. When Philip attempted to lord it over Greece,
and appeared at the gates of Athens, the had even
then loft nothing bur ime. We may fee, in Demof-
thenes, how difficulrit was to awake her: fhe dread-
ed Philip, not as the enemy of her liberty, but of her
pleafuresfl. This famous city, which had withftood
fo many defeats, and, after having been fo often de-
ftroyed, had as often rifen out of her athes, was over-
thrown at Chzronea, and, at one blow, deprived of
all hopes of refource.  'What does it avail her, that
Philip fends back her prifoners, if he does not return
her men? Ir was ever after as eafy to triumph over
the Athenian forces as it had been difficult to fubdue
her virtue.

How was it pofiible for Carthage to maintain her
ground?  When Hannibal, upon his being made
pretor, endeavoured to hinder the magiftrates from
plundering the republic, did not they complain of
him to the Romans? Wretches, who wauld fain
be citizens without a city, and beholden for their

§ Platarch, Life of Pericles, Plato, in Critia,
* She had, at that time, twenty-one thoufand citizens, ten thoufand ftran-
gers, and four hundred thoufand flaves, Sec Athenzus, book 6,
She had then twenty thoufand citizens, See Demofthenes in Ariftog.

| They had paffed a law which rendered it a capital crime for any one to pro-
pole applying the money defigned for the theatres to military fervice,

riches
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riches to their very deftroyers! Rome foon infifted
upon having three hundred of their principal citi-
zens as hoftages ; fhe obliged them next to furrender
their arms and fhips; and then fhe declared war .
From the defperate efforts of this defencelefs city, one
may judge of what fhe might have performed in her
full vigour, and aflifted by virtue.

CHAP IV.
Of the Principle of Ariftocracy.

AS virtue is neceflary in a popular government, it
is requifite, alfo, under an ariftocracy. True it is,
that, in the latter, it is not fo abfolutely requifite.

The people, who, in refpet to the nobility, are
the fame as the fubje@s with regard to a monarch,
are reftrained by their laws : they have, therefore, lefs
occafion for virtue than the people in a democracy.
But how are the nobility to be reftrained? They,
who are to execute the laws againft their colleagues,
will immediately perceive they are alting againt
themfelves. Virtue is, therefore, neceffary in this bo-
dy, from the very nature of the conftitution.

An ariftocratical government has an inherent vi-
gour, unknown to democracy. The nobles form a
body, who, by their prerogative, and for their own
particular intereft, reftrain the people; it is fuffi-
cient, that there are laws in being, to fee them exe-
cuted.

But, eafy as it may be for the body of the nobles
to reftrain the people, it is difficult to reftrain them-
felves*. Such is the nature of this conftirution, that
it feems to fubject the very fame perfons to the pow-

+ This lafted three years,

* Public crimes may be punifhed, becaufe it is here 2 common concern; but
private crimes will go unpunithed, becaufe it is the common intereft not to punith
them,

€r
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er of the laws, and, at the fame time, to exempt
them.

Now, fuch a body as this can reftrain itfelf only two
ways; either by a very eminent virtue, which puts
the nobility, in fome meafure, on a level with the
people, and may be the means of forming a great
republic ; or by an inferior virtue, which puts them,
at leaft, upon a level with one another; and on this
their prefervation depends.

Moderation is, therefore, the very foul of this go-
vernment ; a moderation, I mean, founded on vir-
tue, not that which proceeds from indolence and pu-
fillanimity.

CHAP V.

That Virtue is not the Principle of a monarchical Go-
vernment.

IN monarchies, policy effects great things with as
little virtue as poffible.  Thus, in the niceft ma-
chines, art has reduced the number of movements,
fprings, and wheels.

The ftate fubfifts independently of the love of our
country, of the thirft of true glory, of felf-denial, of
the facrifice of our deareft interefts, and of all thofe
heroic virtues which we admire 1in the ancients, and
to us are known only by ftory.

The laws fupply here the place of thofe virtues ;
they are by no means wanted, and the ftate difpenfes
with them : an ation, performed here in fecret, is,
in fome meafure, of no confequence.

Though all crimes be, in their own nature, public,
yet there is a diftinétion between crimes really public
and thofe that are private, which are {o called, be-
caufe they are more injurious to individuals than to
the community.

Now,

R
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Now, in republics, private crimes are more public;
that is, they attack the conftitution more than they
do individuals : and, in monarchies, public crimes
are more private; that is, they are more prejudicial
to private people than to the conftitution.

I beg that no one will be offended with what L have
been faying; my obfervarions are founded on the
unanimous teftimony of hiftorians. I am not ignorant
that virtuous princes are no fuch very rare inftances ;
but I venture to affirm, that, in a monarchy, it isex-
tremely difficult for the people to be virtuous*,

Let us compare what the hiftorians of all ages have
afferted concerning the courts of monarchs; let us
recolleét the converfations and fentiments of people
of all countries in refpeét to the wretched charaéter
of courtiers; and we fhall find, that thefe are not
airy fpeculations, but truths, confirmed by a fad and
melancholy experience.

Ambition in idlenefs, meannefs mixed with pride,
a defire of riches without induftry, averfion to truth,
flattery, perfidy, violation of engagements, contempt
of civil duties, fear of the prince’s virtue, hope from
his weaknefs, bur, above all, a perpetual ridicule
caft upon virtue, are, I think, the characteriftics by
which moft courtiers, in all agesand countries, have
been conftantly diftinguithed. Now, it is exceeding
difficulc for the leading men of the nation to be
knaves, and the inferior fort to be honeft; for the
former to be cheats, and the latter to reft fausfied
with being only dupes.

Bur, if there fhould chance to be fome unlucky
honeft man § among the people, cardinal Richelieu,
in his political teftament, feems to hint that a prince

* T fpeak bere of political virtue, which is, alfo, moral virtue, as it is direfted
to the public good : very little of private moral virtue, and not at all of that

virtue wich relates to revealed truths, ‘This will appear better, book V, chap. 2.
1 This is to be underftocd in the fenfe of the preceding note,
thould

E ]
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fhould take care notto employ him . So true isit,
that virtue is not the ipring of this government. It
Is not, indeed, excluded, but it is not the fpring of
government.

CHAP VL

In what Manner Virtue is fupplied in a monarchical Go-
vermment.

BUT it is high time for me to have done with this
fubject, left 1 fhould be fufpected of writing a fatire
againft monarchical government. Far be it from me;
if monarchy wants one fpring, it is provided with
another, Honour, that is, the prejudice of every
perfon and rank, fupplieth the place of the political
virtue of which I have been {peaking, and is ever
where her reprefentative : here it is capable of infpi-
ring the moft glorious actions, and, joined with the
force of laws, may lead us to the end of government
as well as virtue itfelf.

Hence, in well-regulated monarchies, they are al-
mott all good fubjeéts, and very few_good men
for, to be a good man+, a good intention is necef-
fary*, and we fhould love our country not fo much
on our own account as out of regard to the commu-

nity.

CHAP VI
Of the Principle of Monarchy.

A monarchical government fuppofeth, as we have
already obferved, pre-eminences and ranks, as like.-
wife a noble defcent.  Now, fince it is the nature of

1 Wemuft not, fayshe, employ pzople of mean extraltion, they are too rigid
and morofe,

1 This word, geod man, is underftood here in a political fenfe only,
* See the note, p, 30,

honour

[
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honour to afpire to preferments and titles, it is pro=
perly placed in this government.

Ambition is pernicious in a republic; but in a
monarchy it has fome good effets; it gives life to
the government, and is attended with this advantage,
that 1t is no way dangerous, becaufe it may be conti-
nually checked.

It is with this kind of government as with the {yf~
tem of the univerfe, in which there is a power that
conftantly repels all bodies from the center, and a
power of gravitation, that attra&ts them to it. Ho-
nour fets all the parts of the body politic in motion;
and, by its very action, connefls them ; thus each
individual advances the public good, while he only
thinks of promoting his own intereft.

Trueit is, that, philofophically fpeaking, it is a
falfe honour which moves all the parts of the govern-
ment; but even this falfe honour is as ufeful to the
public as true honour could poflibly be to private
people.

Is it not a very great point, to oblige men to per-
form the moft difficule adions, fuch as require an
extraordinary exerrion of fortitude and refolution,
without any other recompence than that of glory and
applaufe 2

CH AP VIIIL
That Honour is not the Principle of defpotic Government.

HONOUR is far from being the principle of def-
potic government : mankind being here all upon a
level, no one perfon can prefer himfelf to another s
and as, on the other hand, they are all flaves, they
can give themfelves no fort of preference.

Befides, as honour has its laws and rules; as it
knows not how to fubmit ; as it depends, in a great

meafure,
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meafure, on a man’s own caprice, and not on that
of another perfon; it can be found only in countries
in which the corftitution is fixed, and where they
are governed by fettled laws. 7T T T e

How can defpotifm bear with honour? This glo-
ries in the contempt of life, and that is founded in
the power of taking it away. How can honour, on
the other hand, bear with defpotifm?  The former
has its fixed rules and peculiar caprices, but the lat=
ter is direfted by no rule, and its own caprices are
fubverfive of all others.

Honour, therefore, a thing unknown in arbitrary
governments, fome of which have not even a proper
word to exprefs it*, is the prevailing principle in
monarchies ; here it gives life to the whole body pe-
litic, to the laws, and even to the virtues themfelves.

e

CHAP IX,
- Of the Principle of defpotic Government.

AS virtue is neceflary in arepublic, and, in a mo-
narchy, honour, f{o fear is neceflary in a defpotic go-
vernment : with regard to virtue, there is no occafion
for it, and honour would be extremely dangerous.

Here, the immenfe power of the prince is devolved
intirely upon thofe whom he is pleafed to intruft with
the adminiftration.  Perfons, capable of fetting a va-
lue upon themfelves, would be likely to create dif-
turbances. Fear muft, therefore, deprefs their {pirits,
and extinguith even the leaft fenfe of ambition.

A moderate government may, whenever it pleafes,
and without the lealt danger, relax its fprings: it
fupports itfelf by the laws and by its own inter-
nal ftrength, But, when a defpotic prince ceales
one fingle moment to lift up his arm, when he can-

% See Perry, p 447

Vor. I. D not
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not inftantly demolith thofe whom he has intrufted
with the firft employments +, allisover: for, as fear,
the {pring of this government, no longer {ubfifts, the
people are left without a protector.

It is probably in this fenfe the Cadis maintained
that the Grand Seignior was not obliged to keep his
word or oath, when he limited thereby his autho-
rity .

It:tis neceflary that the people fhould be judged by
laws, and the great men by the caprice of the prince;
that the lives of the loweft fubjefts fhould be fafe,
and the bathaw’s head ever in danger. We cannot
mention thefe monftrous governments without hor-
ror. ‘The Sophi of Perfia, dethroned, in our days,
by Mahomet, the fon of Miriveis, faw the conftitu-
tion fubverted, before this revolution, becaufe he had
been too {paring of blood *.

Hiftory informs us, that the horrid cruelties of
Domitian ftruck fuch a terror into the governors, that
the people recovered themfelves a little under his
reign§. Thus a torrent overflows one fide of a
country, and, on the other, leaves fields untouched,
where the eye is refrefhed by the profpe& of fine
meadows,

CHAP X
Difference of Obedience in moderate and defpotic Govern-
ments.

IN defpotic ftates, the nature of government re-
quires the moft paffive obedience; and, when once
the prince’s will is made known, it ought infallibly
to produce its effect.

% Asitoften Lappens in a military ariflocracy,

I Ricault on the Ottoman emprre.

* Sce the hittory of this revolution, by father Ducerceau.

§ ths wasa military conftitution, which 13 one of the fpecies of defpotic

goverament,
Heie
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Here they have no limitations or reftri¢tions 3 no
mediums, terms, equivalents, or remonftrances ; no
change to propofe : man is a creature that blindly
fubmits to the abfolute will of the fovereign.

In a country like this, they are no more allowed to
reprefent their apprehenfions of a future danger than
to impute their mifcarriage to the capricioufnefs of
fortune. Man’s portion here, like that of beafts, is
inftinct, compliance, and punifhment.

Little does it then avail to plead the fentiments of

nature, filial refpe&, conjugal or parental tendernefs,
the laws of honour, or want of health; the orderis
given; and that is {ufficient.

In Perfia, when the king has condemned a perfon,
it is no longer lawful to mention his name or to inter-
cede in his favour. Even if the prince were intoxi-
cated, or non compos, the decree muft be executed® ;
otherwife he would contradi®t himfelf, and the law
admits of no contradiction. This has been the way
of thinking in that country inall ages: as the order,
which Ahafuerus gave, to exterminate the Jews,
could not be revoked, they were allowed the liberty
of defending themfelves.

One thing, however, may be fometimes oppofed to
the prince’s will §, namely, religion. They will
abandon, nay, they will flay, a parent, if the prince
fo commands, but he cannot oblige them to drink
wine. The laws of rel@gjgp_ixj_g“gfgﬁqurior nature,
becaufe they bind the fovereign as well as the fub-
Ject.  Bur, with refpet to the law of nature, it is
otherwife ; the prince is no longer fuppofed to be a
man.

In monarchical and moderate ftates, the power is
limited by its very {pring, I mean, by honour, which,
like a monarch, reigns over the prince and his peo-

¥ See fir John Chardin. § Ibid.

D2 ple.
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pie. They will not alledge to their fovereign, the
laws of religion; a courtier would be apprehenfive of
rendering himfelf ridiculous. But the laws of ho-
nour will be appealed to on all occafions. Hence
arife the reftrictions neceffary to obedience : honour
is naturally fubject ro whims, by which the fubject’s
fubmiffion wiil be ever directed.

Though the manner of obeying be different, in
thefe two kinds of government, the power is the
fame. On which fide foever the monarch turns, he
inclines the fcale, and is obeyed. The whole dif-
ference 1s, that, in a monarchy, the prince receives
inftrution, at the fame time that his minifters have
greater abilities, and are more verfed in public af-
fairs, than the minifters of a defpotic government.

CHAP XL
Reflections on the preceding Chapiers.

SUCH are the principles of the three forts of
government : which does not imply, that, in a par-
ticular republic, they altually are, but that they
ought to be, virtuous: nor does it prove, that, in
a particular monarchy, they are actuated by honour;
» or,in a particular defpotic government, by fear ; but

that they ought to be directed by thefe principles,
otherwife the government is imperfe.

BOOK
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B O O K 1v.

THAT THE LAWS OF EDUCATION OUGHT TO BE RE=-
LATIVE TO THE PRINCIPLES OF GOVERNMENT.

CHAP L

Of the Laws of Education.

THE laws of education are the firlt impreflions
we receive 3 and, as they prepare us for civil life, e-
very private family ought to be governed by the
plan of that great boufehold which comprehends
them all.

If the people in general have a principle, their
conftituent parts, thatis, the feveral families, wiil
have one allo. The laws of education will be there-
fore different in each fpecies of government : in mo-
narchies, they will have honour for their objeéty in
republics, virtue ; 1n defpotic governments, fear.

P -

CHAP IL
Of Education in Monarchies.

IN monarchies the principal branch of education
is not taught in colleges or academies: it com-
mences, in fome meafure, at our fetting out in the
world ; for this is the fchool of what we call ho-
nour, that univerfal preceptor, which ought every
where to be our guide.

Here it is that we conftantly hear three rules or
maxims ; viz. that we fhould have a certain noblenefs
in our virtues, a kind of frankne[s in our morals, and a
particular politenefs in our bebaviour.

The virtues we are here raught are lefs what we
owe to others than to ourfelves; they are nor fo

D j much
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| much what draws us towards fociety, as what di-
' tinguifhes us from our fellow-citizens.
~ Here the a&ions of men are judged, not as vir-
/ tuous, but as fhining; not as juft, but as great;
" not as reafunable, but as extraordinary.

When honour here meets with any thing noble in
our actions, it is either a judge that approves them,
or a fophifter by whom they are excufed.

It 2llows of gallantry, when united with the idea
of fenfible affection, or with that of conqueft : this
_1s the reafon why we never meet with fo firi¢t a pu-
rity of morals in monarchies as in republican go-
Vernmen’s.

It allows of cuoning and craft, when joined with
the notion of greatnefs of foul, or importance of at-
fairs; as, for inftance, in politics, with whofe fi-
neffes it is far from being offended.

It does not forbid adulation, but when feparate
from the idea of a large fortune, and conneéted only
with the fenfe of our mean condition. .

‘With regard to morals, 1 have obferved, that the
education of monarchies ought to admit of a certain
franknefs and open carriage : truth, therefore, in
converfation, is here a neceflary point.  But is it for
the fake of truth? By no means. Truth is requifite
cnly becaufe a perfon habiruated to veracity has an
air ot boldnefs and freedom. And, indeed, a man
of this ftamp feems to lay a firefs only on the things
themfelves, not’ on the manner in which they are re-
ceived.

Hence it is, that, in proportion as this kind of
franknefs is commended, that of the common peo-
ple is defpifed, which has nothing but truth and fim-
plicity for its object.

In fine, the education of monarchies requires a
certain politenefs of behaviour,  Man, a focial

anima],
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animal, is formed to pleafe in fociety ; and a per-
fon that would break through the rules of decency,
{o as to thock thofc he converfed with, would lofe
the public efteem, and become incapable of doing
any good.

But politenefs, generally {peaking, does not de-
rive its original from fo pure a fource : it rifes from
a defire of diftinguifhing ourfelves. It is pride that
renders us polite : we are fattered with being ta-
ken notice of for a behaviour that thews we are not
of a mean condition, and that we have not been
bred up with thofe who in all ages are confidered as
the fcum of the people.

Politenefs, in monarchies, is naturalifed at court.
One man exceflively great renders every body elfe
little.  Hence that regard which is paid to our fel-
low-fubjets : hence that politenefs, equally pleafing
to thofe by whom, as to thole towards whom, it is
pradtifed ; becaufe it gives people to underftand
that a perfon altually belongs, or at leaft deferves
to belong, to the court.

A court air confifts in quitting a real for a bor-
rowed greatnefs. The latter pleafes the courtier
more than the former. It infpires him with a cer-
tain difdainful modefty, which fhews itfelf exter-
nally, but whofe pride infenfibly diminithes in pro-
portion to its diftance from the fource of this great-
nefs,

At court we find a delicacy of tafte in every,
thing; a delicacy arifing from the conftant ufe of
the fuperfluities of life; from the variety, and ef
‘pecially the fatiety, of pleafures ; from the multi-
plicity, and even confufion, of fancies; which, if
they are but agreeable, are fure of being well received.

Thefe are the things which properly fall within
the province of education, in order to form what

D4 we
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we call 2 man of honour, a man pofiefled of all the
qualities and virtues requifite in this kind of govern-
ment.

Here it is that honour interferes with every thing,
mixing even with people’s manner of thinking, and
direting their very principles.

To this whimfical honour it is owing that the vir-
tues are only juflt what it pleafes: it adds rules of
its own invention to every thing prefcribed to us:
it extends or limits our duties according to its own
fancy, whether they proceed from religion, politics,
or morality. :

There 1s nothing fo ftrongly inculcated, in mo-
narchies, by the laws, by religion, and honour, as
fubmiffion to the prince’s will : but this very honour
tells us, that the prince never ought to command a
difhoncurable ation ; becaufe this would render us
incapable of ferving him.

Crillon refufed to affaflinate the duke of Guife,
but offered to fight him.  After the maffucre of
St. Bartholomew, Charles IX. having fent orders to
the governors 1in the {everal provinces for the Hu-
gonots to be murdered, vifcount Dorte, who com-
manded at Bayonne, wrote thus to the king:
* <« GSire, among the inhabitants of this town, and
¢ your majefty’s troops, 1 could not find fo much
as ope executioner : they are honeft citizens, and
« brave foldiers. We jointly, therefore, befeech
your majefty to command our arms and lives in
¢ things that are practicable.”  This great and ge-
nerous foul looked upon a bafe action as a thing
impoffible.

There is nothing that honour more ftrongly re-
commends to the nobility, than to ferve their prince
in a military capacity : and indeed this is their fa-

* See D*Aubigny’s hiftory,
vourite
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vourite profeffion, becaufe its dangers, its fuccefs,
and even its mifcarriages, are the road to grandeur,
Yet this very law of 1ts own making honour choofes
to explain; and, in cafe of any affront, it requires
Or permits us to retire.

It infifts alfo that we fhould be at liberty either to
feck or to reje& employments; a liberty which it
prefers even to an ample fortune.

Honour therefore has its {upreme laws, to which

education is obliged to conform.+ The chief of .
thefe are, that we are permitted to fet a value upon
our fortune, but are abfolutely forbidden to fet any

upon our lives.

Tke fecond is, that, when we are raifed to a poft
or preferment, we fhould never do or permit any
thing which may feem to imply that we look upon
ourfelves as inferior to the rank we hold.

The third is, that thofe things which honour for-
bids are more rigoroufly forbidden when the laws
do not concur in the prohibition ; and thofe it com-
mands are more ftrongly infifted upon when they
happen not to be commanded by law.

CHAP IL
Of Education in a defpotic Government.

AS education in monarchies tends to raife and
ennoble the mind, in defpotic governments its only
aim is to debafe it. Here it muft neceflarily be fer-
vile: even in power fuch an education will be an
advantage, becaufe every tyrant is at the fame time
a flave.

Excefive obedience fuppofes ignorance in the
perfon that obeys. The fame it fuppofes in him thay

. T We mention here what aually is, and not what ought to be. Honour
s a prejudice, which religion fometimes endeavours to remove, and at other
umes to regulate,

commands ;

At e =
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commands ; for he has no occafion to deliberate, to
doubt, to reafon ; he has only to will.

In defpotic ftates each houfe is a feparate govern-
ment.  As education, therefore, confifts chiefly in
focial converfe, it muft be here very much limited :
all it does is to ftrike the heart with fear, and to im-
print on the underftanding a very fimple notion of a
few principles of religion. Learning here proves
‘dangerous, emulation fatal; and, as to virtue, A-
riftotle cannot think there is any one virtue belong-
ing to flaves:* if fo, education in defpotic countries
is confined within a very narrow compafs.

Here therefore education is in fome meafure need-
lefs: to give fomething, one muft take away every
thing ; and begin with making a bad fubjec, in or-
der to make a good flave.

For why fhould education take pains in forming a

ood citizen, only to make him fhare in the public
mifery ? If he loves his country, he will firive to
relax the fprings of government: if he mifcarries,
he will be undone: if he fucceeds, he muft expofe
himfelf, the prince, and his country, to ruin.

CHAUP 1V

Difference between the Effeéls of ancient and modern
Education.

MOST of the ancients lived under governments
that had virtue for their principle ; and, when this
was in full vigour, they performed ations unufual
in our times, and at which our narrow minds are
aftonifhed.

Another advantage their education had aver ours ;
it never was effaced by contrary impreflions.  Epa-
minondas, the laft year of his life, faid, heard, be-

* Polit. lib. 1.

held,
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held, and performed, the very fame things as at the
age in which he received the firft principles of his
education.

In our days we receive three different or contrary
educations ; namely, of our parents, of our maflers,
and of the world. What we learn in the latter ef-
faces all the ideas of the former. This in fome
meafure arifes from the contraft we experience be-
tween our religious and worldly engagements ; a
thing unknown to the ancients.

- CHAP V.
Of Education in a republican Government.

IT is in a republican government that the whole
power of education is required. The fear of def-
potic governments naturally rifes of itfelf amidft
threats and punithments : the honour of monarchies
is favoured by the paflions, and favours them in its
turn: but virtue is a felf-renunciation, which is ever
arduous and painful.

This virtue may be defined the love of the laws
and of our country. As fuch love requires a conftant
preference of public to private intereft, it is the
fource of all private virtues; for they are nothing
more than this very preference itfelf.

This love is peculiar to democracies. In thefe
alone the government is intrufted to private citizens.
Now, government is like every thing elfe: to pre-
ferve i, we mutft love it.

Has it ever been heard that kings were not fond
of monarchy, or that defpotic princes hated arbi-
trary power ? :

Every thing, therefore, depends on eftablifhing
this love in a republic; and to infpire it ought to be
the principal bufinefs of education : but the fureft

way

-

.
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way of inflilling it into children is for parents to fet
them an example.

People have it generally in their power to com-
municate their ideas to their children ; but they are
till better able to transfufe their paffions.

If it happens otherwife, it is becaufe the impref-
fions made at home are cffaced by thofe they have
recetved abroad.

ke is not the young people that degenerate : they
are rot fpoilt till thole of maturer age are already
furk into corruption.

CHAP VL
Of fome Inflitutions among the Greeks.

THE ancient Greeks, convinced of the neceffity
that people who live under a popular government
fhould be trained up to virtue, made very fingular
inftitutions in order to infpire it. Upon feeing, in
the life of Lycurgus, the laws that legiflator gave
to the Lacedzmonians, I imagine I am reading the
hiftory of the Sevarambes. The laws of Crete were
the model of thofe of Sparta; and thofe of Plato
reformed them,

Let us reflet here a little on the extenfive genius
with which thofe legiflators muft have been endowed,
to perceive that, by ftriking at received cuftoms, and
by confounding all manaer of virtues, they fhould
difplay their wiidom to the univerfe. Lycurgus, by
blending theft with the fpirit of juftice, the hardeft
fervitude with excefs of liberty, the moft rigid fen-
timents with the greateft moderation, gave ftability
to his city. He feemed to deprive her of all re-
fources, fuch as arts, commerce, money, walls : am-
bition prevailed among the citizens, without hopes
or improving their fortune: they had natural fenti-

ments
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ments without the tie of a fon, hufband, or father;
and chaftity was fiript even of modefty and thame.
This was the road that led Sparta to grandeur and
glory ; and fo infallible were thefe inftitutions, that
it fignified nothing to gain a vi€tory over that re-
public, without fubverting her polity.*

By thefe laws Crete and Laconia were governed.
Sparta was the Jaft that fell a prey to the Macedo-
nians, and Crete to the Romans.4~ The Samnites
had the fame inftitutions, which furnifhed chofe very
Romans with the fubject of four and twenty tsi-
umphs. || ,

A charatter fo extraordinary in the inftitutions of
Greece has fhewn itfelf lately in the dregs and cor-
ruption of modern times.f A very honeft legif
lator has formed a people, to whom probity feems
as natural as bravery to the Spartans. Mr. Penn is
a real Lycurgus; and, though the former made
peace his principal aim, as the latter did war, yet
they refemble one another in-the fingular way of
living to which they reduced their people, in the
afcendant they had over free men, in the prejudices
they overcame, and in the paffions which they fub-
dued. '
Another example we have from Paraguay. This
has been the fubje¢t of an invidious charge againft
a fociety that confiders the pleafure of commanding
as the only happinefs in life : but it will be ever a

glorious

. * Philopemen obliged the Lacedzmonians to change their manner of educa~
ting their children, being convinced that, if he did not take this meafure, they
would always be noted for their magnanimity, Plutarch, Life of Philopaemen.
See Livy, book 38.

1 She defended her laws and liberty for the fpace of three years. See the
98th, ggth, and 100th book of Livy, in Florus's Epitome, She made 2 braver
refiftance than the greateft kings,

§f Florus, lib, 1,
1 In fece Rommli,  Cicero,
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glorious undertaking to render goverament f{ubfer-
vient to human happinefs. §

It is glorious indeed for this fociety to have been
the firft in pointing out to thofe countries the idea
of religion joined with that of humanity. By re-
pairing the devaftations of the Spaniards, fhe has
Begun to heal one of the moft dangerous wounds
that the human fpecies ever received.

An exquifite fenfibility to whatever fhe diftin-
guithes by the name of honour, joined to her zeal
for a religion which is far more humbling in refpect
to thofe who receive than to thofe who preach its
doctrines, has fet her upoa vaft undertakings, which
the has accomplifhed with fuccefs. She has drawn
wild people from their woods, fecured them a main-
tenance, ‘and clothed their nakednefs; and, had the
only; by this ftep, improved the induftry of man«
kind; it would have been fufficient to eternize her
fame.

They, who fhall attempt hereafter to introduce
the like inftitutions, muft eftablifh the community
of goods; as prefcribed in Plato’s Republic 5 that
high relpet he required for the gods ; that fepa-
ration from ftrangers, for the prefervation of mo-
rals 3 and an extenfive commerce, carried on by the
community, and not by private citizens. They
muft give our arts withouit our luxury, and our
wants without our defires,

They muft prefcribe money, the effeét of which
is to fwell people’s fortunes beyond the bounds pre-
feribed by nature 5 to learn to preferve for no pur-
pofe what has been idly hoarded up; to muluply
without end our defires ; and to fupply the ferility

of

§ The Indians of Paraguay do not depend on any particular lord ¢ they pay
only a fifth of the taxes, and are allowed the ufe of fire.arms to defend them-
felves,
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of nature, of whom we have received very fcanty
means of inflaming our paffions and of corrupting
cach other.

« The Epidamnians+, perceiving their morals
¢ depraved by converfing with barbarians, chofe a
¢ magiftrate for making all contralts and fales, in
¢ the name and behalf of the city.” Commerce
then does not corrupt the conftitution, and the confli-
tution does not deprive the {ociety of the advantages
of commerce.

CHAP. VIL
In what Cafe thefe fingular Iiffitutions may be of

Service.

INSTITUTIONS of this kind may be proper in
republics, becaufe they have virtue for their princi-
ple: but, to excite men to honour, in monarchies,
or to imprint fear, in defpotic governments, lefs
pains are neceflary. ,

Befides, they cannot take place but in a fmall
ftate®, in which there is a pofiibility of a general
education, and of training up the body of the péople
like a fingle family. ,

The laws of Minos, of Lycurgus, and of Plato,
fuppofe a particular attention and care which the ci-
tizens ought to have over one another’s conduét,
But an attention of this kind cannot be expected in
the confufion and multitude of affairs in which a
large nation is intangled.

In inftitutions- of this kind, money, as we have -
above obferved, muft be banithed. 'But, in great
{ocieties, the multiplicity, variety, embarraffiment, and
importance, of affairs, as well as the facility of pur-
chafing, and the flownefs of exchange, require a

LS e o i e Sk i

common
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common meafure. In order to extend or fupport
our power, we muft be poflefled of the means to
which, by the unanimous confent of mankind, this
power is annexed.,

CHAP. VIL

Explication of a Paradox of the Ancients, in Refpeft to
Manners.

THAT judicious writer, Polybius, informs us,
that mufic was neceflary to foften the manners of the
Arcadians, who lived in a cold gloomy country;
that the inhabitants of Cynete, who {flighted mulic,
were the cruellet of all the Greeks, and that no
other town was fo immerfed in luxury and debauch,
Plato is not afraid to affirm, that there is no poffibi-
lity of making a change'in mufic without altering the
frame of government. Ariftotle, who feems to have
written his politics only in order to contradi&t Plato,
agrees with him, notwithftanding, in regard to the
power and influence of mufic over the manners of
the people. This was alfo the opinion of Theophraf-
tus, of Plutarch§, and of all the ancients; an opinion
grounded on mature reflection; being one of the
principles of their polity*. Thus it was they enacted
Jaws, and thus they required that cities fhould be go-
verned. -

This, I fancy, muft be explained in the following
manner. It 1s obfervable, that, in the cities of
Greece, efpecially thofe whofe principal obje& was
war, all lucrative arts and profeffions were confidered
as unworthy of a freeman. ¢ Moft arts (fays Xeno-

§ Life of Pelopidas,

* Plato, in his fourth book of Jaws, fays, that the praefe@ures of mufic and
gimnic_excicifes are the moft imiporcant employments in the city : and, in bis
Republic, book ITI, Damen will tell you, fays he, what founds are capable of
sorrupting the mind with bafe fentiments, or of infpiring the contrary virtues.

¢« phon
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¢« phon ) corrupt and enervate the bodies of thofe
¢ that excrcife them 5 they oblige them to firunder a
¢ fhade or near the fire.  They can find no leifure
¢« either for their friends or for the republic.” It
was only by the corruption of fome democracies that
artifans became freemen. This we learn from Arsif-
totle |, who maintains, that a well-regulated republic
will never give them the right and freedom of the
ciey .

Agriculture was, likewife, a fervile profeflion, and
generally pra&ifed by the inhabirants of conquered
countries; fuch as the Helotes, among the Lacedz-
monians 3 the Periecians, among the Cretans; the
Pengftes, among the Theflalians ; and other conquer-
ed ¢ people in other republics.

In fine, every kind of low commerce * was infa-
mous, among the Greeks, as it obliged a citizen to
ferve and wait on a flave, on a lodger, or a ftranger.
This was a notion that ciathed with the {pirit of Greek
liberty ; hence Plato§, in his laws, orders a citizen
to be punifhed if he attempred to concern himfelf
with trade.

Thus, in the Greek republics, the magtftrates
were extremely embarraflfed. They would not have
the citizens apply themfelves to trade, to agriculture,
or to the arts, and yet they would not have them
idlefl. They found, therefore, employment for them

1 Book sth of memorable fayings.

|| Polit, book 3. chap. 4.

1 Diophantes, fays Ariftotle, Polit. ch. 7, made a law, formerlyy at Athens,
that artifans thould be flavesto the republic,

q] Plato, likewife, and Ariftotle require flaves to till the land: Laaus, book
V. Polit, boot VIi. ¢. 10, Trueitis, that agricuiture was not every where ex-
efcifed by flaves : on the contrary, Ariftotle obferves, the beft repablics were
thofe in which the citizens themfelves till«d the Jand, =~ But this was brought
about by the corruption of the ancient goveinments, which were become deno-

cratical ; for, in earlier times, the cities of Greece were fubje@ to an ariffocratic
government,

* Cauponatio, § Book 2,
it Arift, Polit, lib, o,

Vor. L. E in
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in gymnic and military exercifes ; and none elfe were
allowed by their inftitutionf. Hence the Greeks
muft be confidered as a fociety of wreftlers and box-
ers. Now, thefe exercifes having a natural tendency
to render people hardy and fierce, there was a necefli-
ty for tempering them with others that might foften
their manners®.  For this purpofe, mufic, which in-
fluences the mind by means of the corporeal organs,
was extremely proper. It is a kind of medium be-
tween manly exercifes, which harden the body, and
fpeculative {ciences, which are apt to render us unfo-
ciable and four. It cannot be faid that mufic infpired
virtue, for this would be inconceivable; but it pre-
vented the effets of a favage infticution, and ena-
bled the foul to have {uch a fhare in the education as
it could never have had without the afliftance of har-
mony. ~

Let us fuppofe, among ourfelves, a fociety of
men, fo paflionately fond of hunting as to make it
their fole employment: they would, doubtlefs, con-
traét thereby a kind of rufticity and fiercenefs: bur,
if they happen to imbibe a tafte for mufic, we fhould
quickly perceive a fenfible difference in their cuftoms
and manners. In (hort, the exercifes ufed by the
Greeks could raife only one kind of paffions, wviz.
fiercenefs, indignation, and cruelty: but mufic ex-
cites all thefe, and is, likewife, able to infpire the
foul with a fenfe of pity, lenity, tendernefs, and
love. Our moral writers, who declaim fo vehemently
againft the ftage, fufficiently demonftrate the power
of mufic over the mind. :

If the fociety abovementioned were to have no
other mufic than that of drums and the found of the

1 Ass corporum exercendorum gymnaftica, variis certaminibus terendorum pe-
dotnibica, Ariffoe, Polit. 1. 8. .5,

* Ariftotle obferves, that the children of the Lacedzzmonians, who began
thefe exercifes at a very tender age, cortralted {rom thence too great a feroaty
and rudenefs of behavicur,  Polits lib, 8, «. 4o

‘trumpet,
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trumpet, would it not be more difficult to accomplith
this end than by the more melting tones of fofter
harmony? The ancients were, therefore, in the
right, when, under particular circumftances, they
preferred one mode to another, in regard to man-
ners.

But fome will afk, why fhould mufic be pitched
upon preferable to any other entertainment? It is
becaufe, of all fenfible pleafures, there is none that
lefs corrupts the foul. We bluth to read, in Plu-
tarch €, that the Thebans, in order to foften the
manners of their youth, authorifed, by law, a paffion
which ought to be profcribed by all nations.

B O O K V.

THAT THE LAWS, GIVEN BY THE LEGISLATOR, QUGHT
TO BE RELATIVE TO THE PRINCIPLE
OF GOVERNMENT.

CHAP. L

Idea of this Book:

THAT the laws of education ought to be
relative to the principle of each government has
been fhewn in the preceding book. Now, the
{fame may be faid of thofe which the legiflator gives
to the whole fociety. The relation of laws to this
principle firengthens the feveral fprings of govern-
ment; and this principle derives from thence, in 1ts
turn, a new degree of vigour. And thus it is, in
mechanics, that altion is always followed by re-action,

Our defign is, to examine this relation in each go-
vernment, beginning with the republican ftate, whofe
principle is virtue.

A Life of Pelopidas,

E 2 CHAP.
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C H AP IL
What is meant by Virtue in a political State.

VIRTUE in a republic is a moft fimple thing ; it
is a love of the republic; it is a fenfation, and nota
conlequence of acquir.d knowledge; a fenfation
that may be felt by the meaneft as well as by the
higheft perfon in the ftate.  When the common peo-
ple adopt good maxims, they adhere to them fteadier
than thofe we call gentlemen, It is very rare that
corruption commences with the former: nay, they
frequently derive from their imperfect light a
ftronger attachment to the eftablifbed laws and cul-
Loms. :

The love of our country is conducive to a purity
of morals, and the latter 1s again conducive to the
former. The lefs we are able to fatisfy our private
pafiions, the more we abandon ourfelves to thofe of
a general nature. How comes 1t thar monks are fo
fond of their order ! It is owing to the very caufe
that renders the order infupportable.  Their rule
debars them of all thofe things by which the ordina-
ry paflions are fed ; there remains, therefore, only this
paffion for the very rule that torments them : the
more auftere it 1s, thatis, the more it curbs their in-
clinations, the more force it gives to the only paffion
lefc them.

CHAP I
What is meant by a Love of :be Republic, in a Democracy.

A love of the republic, in a democracy, is a love

of the democracy ; as the latter is that of equality.
A love of the democracy is, likewife, that of fru-
gality.  Since every individual ought here to enjoy
the fame happinefs and the fame advantages, they
fhould,
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fhould, confequently, tafte the fame pleafures and
form the fame hopes; which cannot be expected but
from a general frugality. .

The love of equality, in a democracy, limits am-
bition to the fole defire, to the {ole happin-{s, of do-
ing greater fervices to our country than the reit of our
fellow-citizens.  They cannot all render her equal
fervices, but they all ought to ferve her with equal
alacrity. At our coming into the world, we contract
an immenfe debt to our country, which we can never
difcharge.

Hence diftin&tions here arife from the principle of
equality, even when it feems to be removed by fig-
nal fervices or fuperior abilities.

The love of frugality limits the defire of boving, to
the ftudy of procuring, neceffuries to our family, and
fuperfluities to our country. Riches give a power
which a citizen cannot ufe for himfelf, for then he
would be no longer equal. They likewife procure
pleafures which he ought not to enjoy, becaufe thefe
would be alfo repugnant to the equality.

Thus well-regulated democracies, by eftablithing
domeftic frugality, made way, at the fame time, for
public expences; as was the cafe at Rome and Athens,
when magnificence and profufion arofe from the very
fund of frugality. And, as religion commands us
to have pure and unfpotted hands, when we make
our offerings to the gods, the laws required a fruga-
lity of life, to enable them to be liberal to our coun-
try.

The good fenfe and happinefs of individuals de-
pend greatly on the mediocrity of their abihities and
fortunes, Therefore, as a republic, where the laws
have placed many in a middling {ftation, is compofed
of wife men, it will be wifely governed 5 as it is com-
pofed of happy men, it will be extremely happy.

E 3 CHAP.
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CHAP IV

In what Manner the Love of Equality and Frugality is
infpired.

THE love of equality and of a frugal ceconomy is
greatly excited by equality and frugality themfelves,
in focieties, where both thefe virtues are eftablithed
by law.

In monarchies and defpotic governments, no body
aims at equality ; this does not fo much as enter their
thoughts ; they all afpire to fuperiority. People of
the very loweft condition defire to emerge from their
obfcurity, only to lord it over their fellow-fubjets.

It is the fame with refpeét to frugality. To love
it, we muft practife and enjoy it. Itis not thofe who
are enervated with pleafure that are fond of a frugal
life: were this natural and common, Alcibiades
would never have been the admiration of the uni-
verfe. Neither is it thofe who envy or admire the
luxury of the great: people, that have prefent to
their view none but rich men, or men miferable like
themf{elves, deteft their wretched condition, without
loving or knowing the real term or point of mifery.

A true mazim 1t is, therefore, that, in order to love
equality and frugality in a republic, thefe virtues
muft have been previoufly eftablifhed by law.

CHAP. V.
In what Manner the Laws eftablifh Equality in a De-
maocracy.

SOME ancient legiflators, as Lycurgus and Ro-
mulus, made an equal divifion of lands. A fettle-
ment of this kind can never take place but upon the
foundation of a new republic, or when the old one is
fo corrupt, and the minds of the people are fo difpo-

) fed,
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fed, that the poor think themfelves obliged to de-
mand, and the rich obliged to confent to, a remedy
of this nature.

If the legiflator, in making a divifion of this kind,
does not enact laws, at the fume time, to {upport it,
he forms only a temporary conftitution ; inequality
will break in where the laws have not precluded it,
and the republic will be utterly undone.

Hence, for the prefervation of this equality, it is
abfolutely neceffary there fhould be fome regulation
in refpect to womens dowries, donations, fucceflions,
teftamentary fettlements, and all ocher forms of con-
tracting. For, were it once allowed to difpofe of
our prcperty to whom and how we plealed, the will
of each individual would difturb the order of the
fundamental law.

Solon, by permitting the Athenians, upon failure
of iffue¥, to leave their ettates to whom they pleafed,
atted contrary to the ancient laws, by which the ef-
tates were ordered to continue in the family of the
teftator +, and even contrary to his own laws; for,
by abolifhing debts, he had aimed at equality.

The law, which prohibited people’s having two
inheritances §, was extremely well adapted for a de-
mocracy: it derived its origin from the equal diftri-
bution of lands and portions made to each citizen,
The law would not permit a fingle man to poflefs
more than a fingle portion.

From the fame fource arofe thofe laws by which
the next relation was ordered to marry the heirefs,
This law was given to the Jews after the like diftri-
bution. Plato f, who grounds his laws on this divi-

* Pluatarch, life of Solon, 4 Ibid.

§ Pbilslaus, of Corinth, made a law, at Athens, that the number of the por~
tions of land and that of inheritances fhould be always the fame.  Adrifd, Poiz,
lib, 2. cap. 12,

€ Republic, book 8,

E 4 fion,
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fion, made the fame regulation which had been re-
ceived as a law by the Athenians.

At Athens, there was a law, whofe fpirit, in my

opinion, has not been hitherto rightly underftood.
It was lawful to marry a fifter only by the father’s
fide, but it was not permitted to efpoufe a fifter by
the fame venter *. This cuftom was originally ow-
ing to republics, whofe fpirit would not permit that
two portions of land, and confequently two inherit-
ances, fhould devolve on the fame perion. A man,
who married his fifter only by the father’s fide, could
inherit but one eftate, namely, that of his father;
but, by elpoufing his filter by the fame venter, it
might happen, that his fifter’s father, having no
male iflve, might leave ber his eftate, and, confe-~
quently, the brother, who married her, might be
poffefied of two.
* Liule will it avail to obje@& what Philo fays , that,
although the Athenians were allowed to marry a fif-
ter by the father’s fide, and not by the mother’s, yet
the contrary praétice prevailed among the Lacedz-
monians, who were permitted to efpoufe a fifter by
the mother’s fide, and not by the father’s, For I
find, in Strabo -, that, at Sparta, whenever a wo-
man was married to her brother, fhe had half his
portion for her dowry. Plain it is, that this fecond
law was made in order to prevent the bad confequen-
ces of the former. That the eftate belonging to the
fifter’s family might not devolve on the brother’s, they
gave half the brother’s eftate to the fitter for her
dowry.

* Gornelius Nepos, in preefat. ‘Thiscuftom began in the earlieft times. Thus

Abraham {ays of Sarab, fbe is my ffler 5 my father's daughter, but not my mother’s,
The fame reafons occafioned the eftablithing the fame law among different na-
tions.

" Y De fpecialibus legibus quer pertinent ad pracepta Decalogi,
+ Lab, s0.

Se-
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Seneca, || fpeaking of Silanus, who had married
his fitter, fays, that the permiffion was limited at
Athens, but general at Alexandria. In a monarchi-
cal government there was very lictle concern about
any fuch thing as a divifion of eftates.

Excellent was that law, which, in order to main-
tain this divifion of lands in a democracy, ordained,
that a father, who had feveral children, fthould pitch
upon one of them to inherit his portion, § and leave
the others to be adopted, to the end that the num-
ber of citizens might always be kept upon an e-
guality with that of the divifions.

Phaleas of Chalcedon § contrived a very extranr-
dinary method of rendering all fortunes equal, in a
republic where there was the greateft inequality.
This was, that the rich fhould give fortunes with
their daughters to the poor, but receive none them-
felves 3 and that the poor fhould receive money for
their daughters, inftead of giving them fortunes.
But I do not remember that a regulation of this
kind ever tock place in any republic. 1t lays the
citizens under fuch hard and oppreflive conditions,
as would make them deteft the very equality which
they defigned to eftablith. It is proper fometimes
that the laws fhould not feem to tend fo direétly to
the end they propofe.

Though real equality be the very foul of a de-
mocracy, it is {fo difficulr to eftablith, that an ex-
treme exactnefs in this refpet would not be always
convenient. Sufficient it is to eftablifh a cenfus,*
which fhould reduce or fix the differences to a cer-
tain point : it is afterwards the bufinefs of particular

W| Atbenis dimidium lices, Alexandree totum, Seneca de morte Claudii.

§ Piato has a law of this.kind, lib. 3. leg. 1 Ariftot, lib, 2. cap. 7,

* Solon made four clafies 5 the firft, of thofe who had an income of 500 mi-
nas, either in corn or liquid fruits; the fecond, of thofe who had 300, and were
aple to keepa horfe ; the third, of fuch as had only 200 ; the fourth, of all
thoie who lived by their manual labour, Plut. Life of Solon. ’

laws
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laws to level, asit were, the inequalities, by the du-
ties laid upon the rich, and by the eafe afforded to
the poor. It is moderate riches alone that can give
or fuffer this fort of compenfations; for, as to men
of over-grown eftates, every thing which does not
contribute to advance their power and honour is
confidered by them as an injury.

All inequality in democracies ought to be derived
from the nature of the government, and even from
the principle of equality. For example, it may be
apprehenced that people, who are obliged to live
by their labour, would be too much impoverithed
by a public employment, or neglect the duties at-
tending it ; thart artifans would grow infolent; and
that too great a number of freemen would overpower
the ancient citizens. In this cafe the equality T ina
democracy may be fupprefled, for the good of the
ftate. But this is only an apparent equality : for a
man ruined by a public employment would be in a
worfe condition than his fellow-citizens ; and this
fame man, being obliged to neglet his duty, would
reduce the reft to a worfe condition than himfelf;
and {o on.

CHAP VI

In what Manner the Laws ought to maintain Frugality
in a Democracy.

IT is not fufficient, in a well-regulated demo-
cracy, that the divifions of land be equal ; they ought
alfo to be {mall, as was cuftomary among the Ro-
mans. “ God forbid,” faid Curius to his foldiers, I
¢ that a citizen fhould look upon that as a fmall
¢ piece of land which is fufficient to maintain him.”

+ Solon excludes, from public employments, all thofe of the fourth clafs.
1 They infifted upon a larger divifion of the conquered lands, Plurarch’s mo-
3l worlks, Lives of the ancient Kings and Commanders,
: As



Cuar.6. THE SPIRIT OF LAWS. &g

As equality of fortunes fupports frugality, fo the
latter maintains the former.  Thefe things, though
in themielves different, are of fuch a nature as to be
unable to fubfift feparately : they reciprocally a&k
upon each other : if one withdraws itfelf from a de-
mocracy, the other furely follows it

True it is, that, when a democracy is founded in
commerce, private people may acquire vaft riches
without a corruption of morals. This is becaufe
the {pirit of commerce is naturally attended with that
of frugality, ceconomy, moderation, labour, pru-
dence, tranquility, order, and rule. So long as this
{pirit fubfifts, the riches it produces have nc bad ef-
fect. The mifchief is when exceflive wealth deftroys
the fpirit of commerce: then it is that the inconve-
niences of inequality begin to be felt.

In order to fupport this fpirit, commerce fhould
be carried on by the principal citizens : this thould
be their fole aim and ftudy ; this the chief objett
of the laws : and thefe very laws, by dividing the
eftates of individuals in proportion to the increafe of
commerce, fhould fet every poor citizen fo far at
his eafe, as to be able to work like the reft; and e-
very wealthy citizen in fuch a mediocrity, as to be
obliged to take fome pains either in preferving or
acquiring a fortune.

It is an excellent law, in a trading republic, to
make an equal divifion of the paternal eftare among
the children. The confequence of thisis, that, how
great foever a fortune the father has made, his chil-
dren, being not fo rich as he, are induced to avoid
luxury, and to work as he had done. I [peak here
only of trading republics; for, as to thofe that have

no commerce, the legiflator muft purfue quite dif-
ferent meafures,*®

™ In thefe the portions or fortunes of women ought to be very much limited,

In
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In Greece there were two forts of republics; the
one military, like Sparra; the other commercial, as
Athens. In the former, the citizens were obliged
to be idle; in the latter, endeavours were ufed to
infpire them with the love of induftry and labour.
Solon made idlenefs a cnime, and 1nfifted that each
citizen thould give an account of his manner of get-
ting a livelihood. And indced, in a well-regulated
democracy, where people’s expences fhould extend
only to what is neceflary, every one ought to have
it; for how fhould their wants be otherwife fup-
plied ?

CHAP VIL
Other Methods of favouring the Principle of Democracy.
AN equal divifion of lands cannot be eftablifhed

in all democracies. There are fome circumftances
in which a regulation of this natvre would be im-
practicable, dangerous, and even fubverfive of the
conftitution.  We are not always obliged to pro-
ceed to extremes. If it appears that this divifion of
lands, which was defigned to preferve the people’s
morals, does not fuit with the democracy, recourfe
muft be had to other methods.

If a permanent body be eitablithed, to ferve as a
rule and patiern of manners; a fenate, to which
years, virtue, gravity, and eminent fervices, procure
admittance ; the fenators, by being expoied to pub-
lic view like the ftatues of the gods, muft naturally
infpire every family with fentiments of virtue.

Above all, this fenate muft fteadily adhere to the
ancient inftitutions, and mind that the people and
the magiftrates never fwerve from them.

The prefervation of the ancient cuftoms is a very
confiderable point in refpeét to maniers. Since a
corrupt people feldom perform any memorable ac-

tions,
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tions, feldom eftablifh focieties, build cities, or enalt
laws : on the contrary, fince moft inftitutions are
derived from people whofe manners are plain and
fimple, to keep up the ancient cuftom is the way to
preferve the original purity of morals.

Befides, if, by fome revolution, the ftate has hap-
pened to aflume a new form, this feldom can be ef-
fected without infinite pains and labour, and hardly
ever by idle and debauched perfons. Even thofe
who had been the inftruments of the revolution were
Cefirous it thould be relithed ; which is difficult to
compafs without good laws. Hence it is that an-
cient inftitutions generally tend to reform the peo-
ple’s manners, and thofe of modern date to corrupt
them. In the courfe of a long adminiftration the
defcent to vice is infenfible ; but there 1s no re-
afcending to virtue without making the moft gene-
rous efforts.

It has been queftioned, whether the members of
the fenate we are fpeaking of ought to be for life,
ar only chofen for a time. Doubtlefs they ought to
be for life, as was the cuftom at Rome,* at Sparta,+
and even at Athens: for we muft not confound the
fenate at Athens, which was a body that changed e-
very three months, with the Areopagus, whofe
members, as ftanding patterns, were eftablithed for
life.

Leet this be therefore a general maxim ; that, in a
fenate defigned to be a rule and the depofitary, as it
were, of manners, the members ought to be cholen
for life; in a fenate intended for the adminiftration
of affairs the members may be changed.

The

* The magiltrates there were annual, and the fenators for life,

% Lycurgus, fays Xenophon, (de Repub Lacedem.) ordained, that the fena-
tors fhould be chofen from amongft the old men, to the end that they mignt not
be negleéted in the dechne of Iif- ; thus, by making them judges of the courage
of young people, he rendered the old age of the formes more honourable than the
firength and vigour of the latter, ’
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The f{pirit, fays Ariftotle, waxes old, as well as
the body. This refle¢tion holds good only in re-
gard to a fingle magiftrate, but cannct be applied
to a fenatorian affembly.

At Athens, befide the Areopagus, there were
guardians of the public morals, as well as of the
laws.f At Sparta all the old men were cenfors.
At Rome the cenforfhip was committed to two par-
ticular magiftrates. As the fenate watched over the
people, the cenfors were to have an eye over the
people and the fenate. Their office was to reform
the corruptions of the republic, to ftigmatize indo-
lence, to cenfure negletts, and to corre&t miftakes :
as to flagrant crimes, thefe were left to the punifh-
ment of the laws.

That Roman law, which required the accufations
in cafes of adultery to be public, was admirably
well calculated for preferving the purity of morals;
it intimidated married women, as well as thofe who
were to watch over their conduét.

Nothing contributes more to the prefervation of
morals than an extreme fubordination of the young
to the old. Thus they are both reftrained, the for-
mer by their refpect for thofe of advanced age, and
the latter by their regard for themfelves.

Nothing gives a greater force to the laws than a
perfect fubordination between the citizens and the
magiftrate. « The great difference which Lycur-
“ gus eftablithed between Sparta and the other ci-
¢ ties (fays Xenophon *) confifts chiefly in the o-
¢ bedience the citizens fhew to the laws: they run
“ when the magiftrate calls them. But, at Athens,
¢ a rich man would be highly difpleafed to be
¢ thought dependent on the magiftrate,”

Paternal

1 Even the Areopagus itfelf was fubje to their cenfure,
* Republic of the Lacedmmonians,
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Paternal authority is likewife of great ufe towards
the prefervation of morals. We have already ob-
ferved, that, in a republic, there is not fo coercive
a force as in other governmeats. The laws muft
therefore endeavour to fupply this defett by fome
means or other ; and this is done by paternal au-
thority.

Fathers, at Rome, had the power of life and death
over their children.f At Sparta every father had a
right to correét another man’s child.

Paternal authority ended, at Rome, together with
the republic. In monarchies, where fuch a purity
of morals is not required, they are controuled by no
other authority than that of the magiftrates,

The Roman laws, which accuftomed young peo-
ple to dependence, eftablithed a long minority.
Perhaps we are miftaken in conforming to this cuf-
tom : there is no neceffity for fo much conftraint in
monarchies.

This very fubordination in a republic might make
it neceffary for the father to continue in the poffef-
fion of his children’s fortune during life, as was the
cuftom at Rome. But this is not agreeable to the
{pirit of monarchy.

CHAUP VI

In what Manner the Laws ought to be velative to the
“Principle of Government in an Ariffocracy.

IF the people are vircuous in an ariftocracy, they
enjoy very near the fame happinefs as in a popular
government, and the ftate grows powerful. Bur,
as a great fhare of virtue is very rare where mens

fortunes

1 Wemay fee, in the Roman hiftory, how ufeful this power was to the republic,
I fhall give an inftance even in the time of its greate®t corruptien, Aulus Ful-

vius was fet out on his journey, in order to join Catilne ; his father called him
back, and put him to death, = Salluft, de bello Catii,
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fortunes are fo unequal, the laws muft tend as much
as poflible to infuft a {pirit of moderation, and en-
deavour to re-eftabliln that equalicy which was necet-
farily removed by the conftitution.

The fpirit of moderation is what we call virtue in
an ariftocracy ; it fupplies the place of the fpirit of
equality in a popular ftate.

As the pomp and {plendor, with which kings are
furrounded, form a part of their power, fo modefty
and fimplicity of manners conftiture the ftrength of an
ariftocratic nobility*. When they affe&t no diftinc-
tion, when they mix with the people, drefs like them,
and with them fhare all their pleafures, the people
are apt to forget their fubjection and weaknefs.

Every government has its nature and principle,
An ariftocracy muft not, therefore, affume the nature
and principle of monarchy; which would be the
cafe, were the nobles to be invefted with perfonal
privileges diftinct from thofe of their body.  Privi-
leges ought to be for the fenae, and fimple refpe&
for the fenators.

In ariftocratical governments, there are two prin-
cipal fources of diforder: exceffive inequality between
the governors and the governed; and the fame ine-
quality between the different members of the body
that governs. From thefe two inequalities hatreds
and jealoufies arife, which the laws ought ever to
prevent or reprefs,

The firft inequality is, chiefly, when the privileges
of the nobility are honourable only as they are igno-
minious to the people. Such was the law, at Rome,
by which the patricians were forbidden to marry ple-

* In our days, the Venetians, who, in many refpets, mey be f2id to hate =
very w{fe government, decided a difpute between a noble Venetian and a gentle-
man of Terra-Firma, in refped to precedency in a church, by declaring, that,
out of Yenice, a noble Venetiaz had uo pre-cminence over any other citizen.

beians ;
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beians*; alaw that had no other effeét than to render
the patricians, on the one fide, more haughty, and,
on the other, more odious. The reader may fee
what advantages the tribunes derived from thence in
their harangues.

This inequality occurs, likewife, when the condi-
tion of the citizens differs with regard to taxes:
which may happen four different ways; when the
nobles afflume the privilege of paying none; when
they commit frauds to exemprt themfelvest; when
they engrofs the public money, under pretence of
rewards or appointments for their refpective employ-
ments ; in fine, when they render the common peo-
ple tributary, and divide among their own body the
profits arifing from the feveral fubfidies. This latt
cafe is very rare; an ariftocracy fo inftituted would
be the moft intolerable of all governments.

While Rome inclined towards an ariftocracy, e
avoided all thefe inconveniences. The magiftrates
never received any emoluments from their office:
the chief men of the republic were taxed like the
reft, nay, heavier; and fometimes the taxes fell up-
on them alone. In fine, far from fharing among
themfelves the revenues of the ftate, all they could
draw from the public treafure, and all the wealth
that fortune flung into their laps, they beftowed
freely on the people, to be excufed from accepting
public honours|. :

It is a fundamental maxim, that Jargefles are pers
nicious to the people in a democracy, but falutary
in an ariftocrarical government. The former make
them forget they arc citizens, the latter bring them
to a fenfe of it

* It was inferted by the decemvirs in the two laff tables, Se¢ Dionyf
Halicarn, 1. 10.

1 Asin fome ariftocracies in ouf time.  Nothing is more prejudicial to go-
yernment,

i See, in Strabo, I, 54. in what manner the Rhodians behaved in this refped. .
You. 1. F if
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If the revenues of the ftate are not diftributed
amongft the people, they mult be convinced, at leaft,
of their being well adminiftered : to feaft their eyes
with the public treafure is, with them, the fame thing
almoft as enjoying it.  The golden chain difplayed
at Venice, the riches exhibited at Rome in public
triumphs, the treafures preferved in the temple of
Saturn, were, in reality, the wealth of the people.

It is a very effential point, in an ariftocracy, that
the nobles themfelves fhould not levy the taxes. The
firft order of the ftate, in Rome, never concerned
themfelves with it; the levying of taxes was com-
mitted to the fecond; and even this, in procefs of
time, was attended with great inconveniences. In
an ariftocracy of this.-kind, where the nobles levied
the taxes, the private people would be all at the
difcretion .of perfons in public employments, and
there would be no fuch thing as a fuperior tribunal
to check their power. The members, appointed to
remove the abufes, would rather enjoy them: the
nobles would be like the princes of defpotic govern-
ments, who confifcate whatever eftates they pleafe.

Soon would the profits, hence arifing, be confider-
ed as a patrimony, which avarice would enlarge at
pleafure. The farms would be lowered, and the
public revenues reduced to nothing. This is the
reafon that fome governments, without having ever
received any remarkable fhock, have dwindled away
to fuch a degree, as not only their neighbours, but
even their own {ubjects, have been furprized at it.

Thelaws fhould likewife forbid the nobles all kind
of commerce : merchants of fuch unbounded credit
would monopolize all to themfelves. Commerce is
a profeflion of people who are upon an equality ;
hence, among defpotic ftates, the moft miferable are
thofe in which the prince applies himfelf to trade.

The
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The laws of Venice debar f the nobles from com-
merce, by which they might, even innocently, acquire
exorbitant wealth.

. The laws ought to employ the moft effetual means

for making the nobles do juftice to the people. If
they have not eftablithed a tribune, they ought to
be a tribune themfelves.

Every fort of alylum, in oppofition to the execu-
tion of the laws, deftroys ariftocracy, and is foon
fucceeded by tyranny.

They ought always to mortify the luft of domi-
nion. There thould be either a temporary or perpe-
tual magiftrate to keep the nobles in awe ; as the
Ephori at Sparta, and the State-Inquifitors at Venice,
magiftrates fubje¢t to no formalities. This fort of
government ftands in need of the ftrongeft {prings :
thus a mouth of ftone § is open to every informer at
Venice; a mouth to which one would be apt to give
the appellation of tyranny.

Thefe arbitrary magiftrates in an ariftocracy bear
fome-analogy to the cenforfhip in democracies, whick,
of its own nature, is equally independent. And,
indeed, the cenfors ought to be fubjeét to no enqui-
ry in relation to their condult during their office 5
they fhould meet with a thorough confidence, and
never be difcouraged. In this refpet, the practice
of the Romans deferved admiration ; magiftrates of
all denominations were accountable for their admi-
niftrationq], except the cenfors *.

1 Amelet de la Houfaye, of the government of Venice, part 3. The Clawdian
llfyv fc;rbad the fenators to have any fhip at fea that held above forty bufhels,

i, Jo21,

§ The informers thiow their fcrolls into it. X

€ See Ligy, 1. 49. A cenfor could mot be troubledeven by z cenfor; each
made his remark without taking the opinion of his colleague ; and, when it
otherwife happened, the cenforfhip was, in a manner, abolithed.

* At Athens, the lgifie, who made all the magiftrates accountable for their
¢ondul, gave no account themfelves,

F a There
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Theie are two very pernicious things in an arifto-
cracy ; excefs either of poverty or of wealth in the
nobility. To prevent their poverty, it is neceffary,
above all things, to oblige them to pay their debts in
time. To moderate the cxcefs of wealth, prudent
and gradual regulations fhould be mude; but no
confifcations, no agrarian laws, no expunging of
debts ; thefe are preductive of infinite mifchief.

The laws ought to abolifh the right of primoge-
niture among the noblest, to the end, that, by a
continual divifion of the inheritances, their fortunes
may be always upon a level.

There fhould be no fubftitutions, no powers of
redemption, no rights of majorafge, or adoption.
The contrivances, for perperuating the grandeur of
families, in monarchical governments, ought never
to be employed in anftocracies §.

When the laws have compafled the equality of fa-
milies, the next thing is to preferve a proper harmo-
ay and union amongft them. The quarrels of the
nobility ought to be quickly decided 3 otherwife the
contefts of individuals become thofe of families.
Arbiters may terminate, or even prevent the rife of,
difputes.

In fine, the laws muft not favour the diftinétions
raifed by vanity among families, under pretence that
they are more noble or ancient than others : preten-
ces of this nature ought to be ranked among the
weaknefies of private perfons.

We have only to caft an eye on Sparta; there we
may fee how the Ephori contrived to check the foi-

bles of the kings, as well as thofe of the nobility and
common people.

+ Itis fo praétifed at Venice + Amelot de la Houfaye, p. 30 and 3T
5 1 Themaindefign of fome ariflocracies fvems to be lefs the fupport of the

fate than of their nobility,
CHAP.
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C H A P IX

I what Manner the Laws are relalive to their Principle
in Monarchies.

AS henour is the principle of a monarchical go-
vernment, the laws ought to be relative to this prin-
ciple.

They fhould endeavour to fupport the nobility ;
in refpe& to whom, honour may be, in fome meafure,
deemed both child and parent.

They fhould render the nobility hereditary ; not
as a boundary between the power of the prince and
the weaknefs of the people, but as the link which
connects them both.

In this government, fubftitutions, which preferve
the eftates of families undivided, are extremely ufe-
ful, though in others not fo proper.

Here the power of redemption is of fervice, as it
reftores to noble families the lands that had been
alienated by the prodigality of a parent. .

The lands of the nability ought to have privileges
as well as their perfons.  The monarch’s dignity is
infeparable from that of his kingdom, and the dig-
nity of the nobleman from that of his fief.

All thefe privileges muil be particular to the nobi-
lity and incommunicable to the people, unlefs we
intend to act contrary to the principle of government,
and to diminifh the power of the nobles together with
that of the people.

Subftitutions are a reftraint to commerce; the
power of redemption produces an infinite number of
procefles ; every eftate in land, thatis fold through-
out the kingdom, is. in fome meafure, withour an.
owner for the fpace of a year. Privileges annexed
to fiefs give a power very burthenrfome to thofe go-
vernments which tolerate them. ‘Thele are the -

I3 conveniences
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conveniences of nobility ; inconveniences, however,
that vanifh when confronted with its general utility.
But, when thefe privileges are communicated to the
people, every principle of government is wantonly
violated.

In monarchies, a perfon may leave the bulk of his
eftate to one of his children; a permiffion improper
in any other government,

The laws ought to favour all kind of commerce ||
confiftent with the conftitution, to the end that the
{ubjeéts may, without ruining themfelves, be able to
fatisfy the continual cravings of the prince and his
court.

They fhould eftablifh fome regulation, that the
manner of colleting the taxes may not be more bur-
thenfome than the taxes themfelves. :

The weight of duties produces labour, labour
wearinefs, and wearinefs the {pirit of indolence.

CHAZP X

Of the Expedition peculiar to the executive Power in
Monarchies.

GREAT 1is the advantage which a monarchical
government has over a republic.  As the ftate is
condulted by a fingle perfon, the executive power
is thereby enabled to att with greater expedition :
but, as this expedition may degenerate into rapidity,
the laws fhould ufe fome contrivance to flacken it:
they ought not only to favour the nature of each
conftitution, but likewife to remedy the abufes that
might refult from this very nature.

Cardinal Richelieu § advifes monarchs to permit
po fuch things as focieties or communities that raife

|| It is tolerated only in the common people. ~ See the third law,” Cod, de
gomm, & mercatoribus, which is full of good fenfe,
§ Teftam. polit, )

difficulties
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difficulties upon every trifle. If this man’s heart had
not been bewitched with the love of defpotic power,
ftill thefe arbitrary notions would have filled his
head,

The bodies, intrufted with the depofitum of the
laws, are never more obedient than when they pro-
ceed flowly, and ufe that reflettion in the prince’s
affairs which can fcarcely be expected from the ig-
norance of a court, or from the precipitation of its
councils €,

What would have become of the fineft monarchy
in the world, if the magiitrates, by their delays,
their complaints, and entreaties, had not checked
the rapidity even of their princes virtues, when thefe
monarchs, confulting only the generous impulfe of
their minds, would fain have given a boundlefs re-
ward to fervices performed with an unlimited courage

and fidelity ?
CHAP XI.

Of the Excellence of a monarchical government.

MONARCHY has a great advantage over a def
potic government. As it naturally requires there
thould be feveral orders or ranks of fubjects, the ftate
is more permanent, the conftitution more fteady, and
the perfon of him who governs more fecure,

Cicero * is of opinion, that the eftablifhing of the
tribunes preferved the republic. ¢ And, indeed,
¢ (fays he,) the violence of a headlefs people is more
¢ terrible. A chief, or head, is fenfible that the
« affair depends upon himfclf, and therefore he
“ thinks ; but the people, in their impetuofity, are
“ jgnorant of the danger into which they hurry

«

€ Barbaris cunélatio fervilis, ffatim exegui regium widetur. Tacit, Annal. L. 5
* Lib, 3, de Leg. :
T4 “ them-
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¢ themfelves.” This refletion may be applied to a
defpotic-government, which is a people without tri-
bunes, and to a monarchy, where the people have
fome fort of tribunes. :

Accordingly, it is obfervable, that, in the com-
motions of a defpotic government, the people, hur-
ried away by their paffions, are apt to pufh things
as far as they can go. The diforders they commit
are all extreme ; whereas, in monarchies, matters are
feldom carried to excefs. The chiefs are apprehen-
five on their own account ; they are afraid of being
abandoned ; and the intermediate dependent powerst
do not choofe that the populace fhould have too much
the upper hand, It rarely happens that the ftates of
the kingdom are entirely corrupted: the prince ad-
heres to thefe ; and the feditious, who have neither
will nor hopes to fubvert the government, have neither
power nor will to dethrone the prince.

In thefe circumftances, men of prudence and -au-
thority interfere; moderate meafures are firft propo-
fed, then complied with, and things at length are
redrefled ; the laws refume their vigour, and com-
mand {ubmiffion. ’

Thusall our hiftories are full of civil wars without
revolutions, while the hiftories of defpotic govern-
ments abound with revolutions without civil wars.

The writers of the hiftory of the civil wars of fome
countries, even thofe who fomented them, fuffi-
ciently demonftrate the little foundation princes have
to fulpect the authority with which they inveft par-
ticular bodies of men; fince, even under the un-
happy circumftance of their errors, they fighed only
after the laws and their duty, and reftrained, more
than they were capable of inflaming, the impetuofity
of the revolted ||.

§ See the firft note of book 2. ch, 4.
}l Memoigs of Cardinal ce Retz, and other hiftories,

Cardinal
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Cardinal Richelieu, reflecting perhaps that he had
too much reduced the ftates of the kingdom, has
recourfe to the virtues of the prince and of his mi-
nifters for the fupport I of government: but he re-
quires fo many things, that indeed there is none but
an angel capable ot fuch attention, fuch refolution,
and knowledge; and fcarce can we flatter ourfelves
ever ro fee fuch a prince and minifters, no not while
monarchy {ubfifts,

As people, who live under a good government,
are happier than thofe who, without rule or leaders,
wander about the forefts ; fo monarchs, who live
under the fundamental laws of their country, are
far happier than defpotic princes, who have nothin
to regulate either their own pafiions or thofe of their
{ubjects.

CHAP XIL
The fame Subjelt continued.

LET us not look for magnanimity in defpotic
governments. 'The prince cannot impart a great-
nefs which he has not himfelf: with him there is no
fuch thing as glory.

Ir is in monarchies we behold the fubje&s encir-
cling the throne, and cheered by the irradiancy of
the fovereign : there it is that each perfon, fiiling,
as it were, a larger {pace, is capable of exerciling
thofe virtues which adorn the foul, not with inde-
pendence, but with true dignity and greatnefs.

CHAP XIIL

An Idea of defpotic Power.

WHEN the favages of Louifiana are defirous of
fruir,~they cut the tree to the root, and gather the

§ Teftam, poligy. .
fruit.
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fruit.*  This is an emblem of defpotic govern-
ment.

CHAP. XIV.

In what Manner the Laws are velative to the Principles
of defpotic Government,

THE principle of defpotic government is fear:
but a timid, ignorant, and faint-{pirited people have
no occafion for a great number of laws.

Every thing ought to depend here on two or three

ideas : hence there is no neceffity that any new no-
tions fhould be added. When we want to break a
horfe, we take care not to let him change his maft
ter, his leflfon, or his pace. Thus an impreffion is
made on his brain by two or three motions, and no
more.
If a prince is fhut up in a feraglio, he cannot
leave his voluptuous abode without alarming thofe
who keep him confined. They will not bear that
his perfon and power fhould pafs into other hands,
He feldom, therefore, wages war in perfon, and
hardly ventures to intruft the command to his gene-
rals.
A prince of this ftamp, unaccuftomed to refift-
ance in his palace, is enraged to fee his will oppofed
by armed force : hence he is generally governed by
wrath or vengeance. Befides, he can have no no-
tion of true glory. War, therefore, is carried on,
under fuch a government, in its full natural fury,
and lefs extent is given to the law of nations than in
other ftates. ,

Such a prince has fo many imperfettions, that
they are afraid to expofe his natural ftupidity to
public view. He is concealed in his palace, and the

¢ Edifying Lettéfs, 11, col. p, 315,
people
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people are ignorant of his fitvation. It is Tucky for
him that the inhabitants of thofe countries need-only
the name of a prince to govern them,

When Charles XII, was at Bender, he met with
fome oppofition from the fenate of Sweden : upon
which he wrote word home that he would fend one
of his boots to command them. This beot would
have governed like a defpotic prince.

If the prince is a prifoner, he is fuppofed to be
dead, and another mounts the throne. The treaties
made by the prifoner are void ; his {fucceflor will not
ratify them.  And, indeed, (as he is the law, the
ftate, and the prince,) when he is no longer a prince,
he is nothing : were he not, therefore, deemed tobe
deceafed, the ftate would be fubverted.

One thing which chiefly determined the Turks to
conclude a feparate peace with Peter I. was the
Mufcovites telling the vizir, that, in Sweden, an-
other prince had-been fet upon the throne.}

The prefervation of the ftate is only the prefer-
vation of the prince, or rather of the palace where
he is confined. Whatever does not direétly menace
this palace, or the capital, makes no impreffion on
ignorant, proud, and prejudiced, minds ; and, as
for the concatenation of events, they are unable to
trace, to forefee, or even to conceive, it. Politics,
with its feveral {prings and laws, muft here be very
much limited ; the political government is as imple
as the civil.*

The whole is reduced to reconciling the political
and civil adminiftration to the domeftic government,
the officers of ftate to thofe of the feraglio.

Such a ftate is happieft when it can look upon it-
felf as the only one in the world, when it is envi-

T Continuation of Puffendorf’s Introdudion to the Hiftory of Europe, in the
asticle of Sweden, ch. 10,

* According to fir John Chardin, these is no council of fate in Perfia.
roned
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roned with deferts, and feparated from thofe people
whom they call barbarians.  Since it cannot depend
on the militia, itis proper it fhould deftroy a part of
icfelf,

As fear is the principle of defpotic government,
its end is tranquillity : but this tranquillity cannot
be called a peace; no, it is only the filence of thofe
towns which the enemy is ready to invade.

Since the ftrength does not lie in the ftate, butin
the army that founded it; in order to defend the
ftate, the army muft be preferved, how formidable
foever to the prince. How, then, can we rcconcile
the fecurity of the government to that of the prince’s
perfon ?

Obferve how induftrioufly the Ruffian government
endeavours to temper its arbitrary power, which it
finds more burthenfome than the people themfelves.
‘They have broke their numerous guards, mitigated
criminal punifhments, ereéted tribunals, entered into
a knowledge of the laws, and inftruéted the people.
But there are particular caufes that will probably
once more involve them in the very mifery which
they now endeavour to avoid.

In thofe ftates religion has more influence than
any where elfe : it is fear added to fear. In Maho-
metan countries it is partlv from their religion that
the people derive the furpnzmc veneration they have
for their prince.

It is religion thar amends, in fome meafure, the
Turkifh conftitution.  The fubjets, who have no
attachment of honour to the glory and grandeur of
the ftate, are conpefted with it by the force and
principle of religion.

Of all defpotic governments there is none that
labours more under 1ts own weight than that wherein
the prince declares himfelf proprietor of all the

lands,
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lands, and heir to all his fubjeéts. Hence the ne-
gle& of agriculture arifes ; and, if the prince inter-
meddles likewife in trade, all manner of indufiry is
ruined.

Under this fort of government nothing is repaired

or improved.t Houlfes are built only for the ne-
ceffity of habitation : there is no digging of ditches,
or planting of trees : cvery thing is drawn from,
but nothing reftored to, the earth: the ground lics
untilled, and the whole couniry becomes a de-
fert.
. Is it to be imagined, that the laws, which abolifh .
the property of land and the fucceflion of eftates,
will diminifh the avarice and cupidity of the great ?
By no means : they will rather ftimulate this cupi-
dity and avarice. The great men will be prompted
to ufe a thoufand oppreffive methods, imagining
they have no uther property than the gold. and filver
which they are able to fcize upon by violence or to
conceal. ‘

To prevent, therefore, the utter ruin of the ftate,
the avidity of the prince ought to be moderated
by fome eftablithed cuftom. Thus, in Turkey, the
fovereign is fatisfied with the right of three per cens.
on the value of inheritances. I Bur, as he gives
the greateft part of the lands to his foldiery, and
difpofes of them as he pleafes; as he feizes on all
the inheritances of the officers of the empire at their
deceafe ; as he has the property of the pofleffions of
thofe who die without iffue, and the daughters have
only the ufufruét; it thence follows that the greateft
part of the eftates of the country are held in a pre-
carious manner.

+ 1 SeeRicaut, State of the Ottoman Empire, p. 296.

I Ser concerning the inheritances of the Tuiks, ducient and Modern Spurtas
See alfo Ricaut on the Outeman Empire,
By
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By the laws of Bantam * the king feizes on the
whole inheritance, even wife, children, and habita-
tion. Inorder to elude the cruelleft part of this
law, they are obliged to marry their children at
eight, nine, or ten years of age, and fometimes
younger, to the end that they may not be a wretched
part of the father’s fucceffion.

In countries where there are no fundamental laws
the fucceffion to the empire cannot be fixed. The
crown is then eletive, and the right of ele&ting is inr
the prince, who names a fucceflor either of his own
or of fome other family. In vain would it be to efta-
blith here the fucceffion of the eldeft fon: the prince
might always choofe another. The fucceflor is de-
clared by the prince himfelf, or by a civil war.
Hence a defpotic ftate is, upon another account,
more liable, than a monarchical government, to
diffolution.

As every prince of the royal family is held equally
capable of being chofen, hence it follows that the
prince who afcends the throne immediately ftrangles
his brothers, as in Turkey ; or puts out their eyes,
as in Perfia ; or bereaves them of their underftand-
ing, as in the Mogul’s country ; or, if thefe pre-
cautions are not ufed, as in Morocco, the vacancy
of the throne is always attended with the horrors of
a civil war.

By the conftitutions of Ruffiat the Czar may
choofe whom he has a mind for his fucceflor, whe-
ther of his own or of a ftrange family, Such a fet-
tlement produces a thoufand revolutions, and ren-
ders the throne as totrering as the fucceffion is arbi-
trary. The right of fucceflion being one of thofe

* Colleétion of Voyages thatcantributed to the eftablitiment of the Eaft-India
company, tom. 1. The law of Pegus lefs cruel ¢ if there happen to be chil«
dren, the king fucceeds only to two-thirds. lbid. tom. 3. p. 1.

1 Sce the different confitutions, elpecially that of 1722,

things
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things which are of moft importance to the people
to know, the beft is that which moft fenfibly ftrikes
them, fuch as a certain order of birth. A fettle-
ment of this kind puts a ftop to intrigues, and ftifles
ambition : the mind of a weak prince is no longer
enflaved, nor is he made to fpeak his will as he is
juft expiring.

When the fucceffion is eftablifhed by a funda-
mental law, only one prince is the fucceffor, and his
brothers have neither a real nor apparent right to
difpute the crown with him. They can neither pre-
tend to, nor take any advantage of, the will of a fa-
ther. There is then no more occafion to confine or
kill the king’s brother than any other fubject.

But, in defpotic governments, where the prince’s
brothers are equally his flaves and his rivals, pru-
dence requires that their perfons be fecured ; efpe-
cially in Mahometan countries, where religion con-
fiders vittory or fuccefs as a divine decifion in their
favour; f{o that they have no fuch thing as a mo-
narch de jure, but only de fatio.

There is a far greater inceantive to ambition in
countries where the princes of the blood are fenfi-
ble, that, if they do not afcend the throne, they
mult be either imprifoned or put to death, than a-
mongft us, where they are placed in fuch a ftation
as may fatisfy, if not their ambition, at leaft their
moderate defires.

The princes of defpotic governments have ever
perverted the ufe of marriage. They generally take
a great many wives, efpecially in that part of the
world where abfolute power is in fome meafure na-
turalized ; namely, Afia. Hence they come to
have fuch a multitude of children, that they can
hardly have any great affeCtion for them, nor the
children for one another.

The
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The reigning family refembles the flate: itis oo
weak itfelf, and its head too powerful : it feems
very numerous and extenfive, and vet is fuddenly
extnct. Artaxerxes T put all his children to death
for confpiring againft him. It is not at all proba-
ble that fifty children fhould confpire againlt their
father, and much lefs that this confpiracy fhould be
owing to his having refufed to refign bis concubine
to his eldeft fon. It is more natural to believe
that the whole was an intrigue of thofe oriental fe-
raglios, where fraud, treachery, and deceir, reign in
filence and darknefs ; and where an old prince,
grown every day more infirm, is the firft prifoner of
the palace.

After what has been faid, one would imagine that
human nature fhould perpetually rife up againft def-
potifm. But, notwithftanding the love of liberty,
fo natural to mankind, notwithftanding their in-
nate deteftation of force and violence, moft nations
are fubject to this very government. This is eafily
accounted for. To form a moderate government,
it is neceffary to combine the feveral powers; to re-
gulate, temper, and fet them in motion; to give,
as it were, ballaft to one, in order to enable it to
counterpoife the other. This is a mafter-piece of
legiflation, rarely produced by hazard, and feldom
attained by prudence. On the contrary, a defpo-
tic government offers itfelf, as it were, at firft fight ;
itis uniform throughout ; and, as paffions only are
requifite to cftablifh iz, this is what every capacity
may reach.

1 Sec Juftin,

CHAPL.
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CHAP. XV.
The fame Subject continued.

IN warm climates, where defpotic power general-
ly prevails, the paffions difclofe themfelves earlier,
and are fooner extinguifhed||; the underftanding is
fooner ripened ; they are in lefs danger of {quander-
ing away their fortunes; there is lefs facility of dif-
tinguifthing themfelves in the world ; lefs communi-
cation between young people, who are confined at
home ; they marry much earlier, and confequently
may be fooner of age, than in our European climates.
In Turkey, they are of age at fifteen §. :

They 'have no fuch thing as a ceflion of goods; in
a govermment where there 15 no fixed property people
depend rather on the perfon than on his eftate.

The ceflion of goods is naturally admitted in mo-
derate governments *, but efpecially in republics, be-
caufe of the greater confidence ufually placed in the
probity of the citizens, and the lenity and modera-
tion arifing from a form of government which every
fubject feems to have preferred to all others.

Had the legiflators of the Roman republiic efta-
blifhed the cefiion of goods -+, they never would have
been expofed to fo many feditions and civil difcords ;
neither would they have experienced the danger of
the evils nor the inconveniency of the remedies.

Poverty, and the precarioufnefs of property, ina
defporic ftate, render ufury natural, each perfon rai-
fing the value of his money in proportion to the dan-
ger he fees in lending it.  Mifery, therefore, pours in

g See the book of laws, as relative to the nature of the climate,
Languilltiere, Ancient and Modern Sparta, p. 463.

* The fame may be faid of compofitions in regard to fair bankrupts,

1 There was no fach eftablithment made till the Julian law, de ceffome bonos
rum 3 which preferved them from prifon and from an ignomipious wvifion of
their goods.

Vou. 1. G from
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from all parts into thofe unhappy countries ; they
are bereft of every thing, even of the refource of
borrowing.

Hence it is, that a merchant, under this govern-
ment, is unable to carry on an extenfive commerce :
he lives from hand to mouth; and, were he to en-
cumber himfelf with alarge quantity of merchandifes,
he would lofe more by the exorbitant intereft he muft
give for money than he could pofiibly get by the
goods. Hence they have no laws here relating to
commerce; they are all reduced to what is called the
bare police.

A government cannot be unjuft without having
hands to exercife its injuftice.  Now, it is impoffible
but thefe hands will be grafping for themfelves, The
embezzling of the public money is, therefore, natu-
ral in defpotic ftates.

As this isa common crime, under fuch a govern-
ment, confifcations are very ufeful. By thele the
people are eafed ; the money drawn by this method
being a confiderable tribute, which could hardly be
raifed on the exhaufted {ubject: neither is there, in
thofe countries, any one family which the prince
would be glad to preferve.

In moderate governments it is quite a different
thing. Confifcations would render property uncer-
tain, would ftrip innocent children, would deftroy a
whole family, inftead of punifhing a fingle criminal.
In republics, they would be attended with the mif-
chief of fubverting equality, which is the very foul
of this government, by depriving a citizen of his ne-
ceffary fubfiftence.

There is a Roman law § againft confifcations, ex-
cept in the cale of crimen majefiatis, or high treafon
of the moft heinous nature. It would be a prudent

1 Autlentica bona damnatorwm, Cod, de bor, damn. .
thing
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thing to follow the fpirit of this law, and to limit
confifcations to particular crimes*, In countries
where a local cuftom has rendered real eftates aliena-
ble, Bodin very juftly obferves, that confifcations
fhould extend only to fuch as are purchafed or ac-

quired|.

CHAP XVL
Of the Communication of Power.

IN a defpotic government, the power is commu-
nicated entire to the perfon intrufted with it. The
vizir himfelf is the defpotlc prince ; and each parti-
cular officer is the vizir. In monarchies, the power
is lefs immediately applicd, being tempered by the
monarch as he gives itf. He makes fuch a diftribu-
tion of his authority, as never to communicate a
part of it without referving a greater fhare to himfelf,

Hence, in monarchies, the governors of towns are
not fo dependent on the governor of the province
as not to be ftill more fo on ‘the prince ; and the pri-
vate officers of military bodies are not {o far fubject to
their general as not to owe {till a greater fubjection to
their {overeign.

In moft monarchies, it has been wifely regulated,
that thofe, who have an extenfive command, fhould
not belong to any military corps; fo that, as they
have no authority but through the prince’s pleafure,
and as they may be employed or not, they are in fome
meafure in the fervice, and in fome mealure out of it.

This is incompatible with a defpotic government.
For, if thofe who are not actually employed were
ftill invefted with privileges and titles, the confe-

* They feem to have been too fond of confifcations in the republic of Athens,
J| Book 3. <h, 3.
1 Ut effe Pheebi dulcius lumen folet
Jamjam cadentis, == o~ e

G2 quence
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quence muft be, that there would be a kind of men
in the ftate who might be faid to be great of them-
felves; athing directly oppofite to the nature of this
government.

Were the governor of a town independent of the
bathaw, expedients would be daily neceffary to make
them agree; which is highly abfurd in a defpotic
ftate. Befides, if a particular governor might refufe
to obey, how could the other anfwer for his province
with his head ?

In this kind of government, authority muft ever
be wavering; nor is that of the loweft magiftrate
more fteady than that of the defpotic prince. Under
moderate governments, the law is prudent in all its
parts, and perfectly well known, fo that even the
pettieft magiftrates are capable of following it. Bur,
in a defpotic ftate, where the prince’s will is the law,
though the prince were wife, yet how could the ma-
giftrate follow a will he does not know ? he muft
certainly follow his own.

Again, as the law is only the prince’s will, and as
the prince can only will what he knows, the confe-
quence is, that there are an infinite number of people
who muft will for him, and make their wills keep
pace with his.

In fine, as the law is the momentary will of the
prince, it is neceflary that thofe who will for him
fhould follow his fubitaneous manner of willing.

CHAP XVIL

Of Prefents.

IT is a received cuftom, in defpotic countries,
never to addrefs any fuperior whomfoever, not ex-
cepting their kings, without making them a prefent.

The
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The Mogul 1 never receives the petitions of his fub-
jects if they come with empty hands. Thefe princes
fpoil even their own favours,

But thus it muft ever be in a government where
no man is a citizen ; where they have all a notion
that a fuperxor is under no obligation to an inferior;
where men imagine themfelves bound by no other
tie than the chaftifements infli¢ted by one party over
another ; where, in fine, there is very little to do,
and where the people have feldom an occafion of pre-
fenting themfelves before the great, of offering their
petitions, and much lefs their complaints.

In a republic, prefents are odious, becaufe virtue
ftands in no need of them. In monarchies, honour
is a much ftronger incentive than prefents.  Bu, in
a defpotic government, where there is neither honour
nor virtue, people cannot be determined to act but
through hope of the conveniences of life.

It 1s in conformity to republican ideas, that Pla-
to I ordered thofe who received prefents for doing
their duty to be punithed with death. ¢ They muft
* not take prefents (fays he) neither for good nor
“ for evil attions.”

A very bad law that was, among the Romans],
which gave the magiftrates leave ro accept of {mall
prefents §, provided they did not exceed one hun-
dred crowns the whole year. They, who receive
nothing, expec nothing ; they, who receive a litdle,
foon covet more; till at length their defires fwell to
an exorbitant height. Befides, it is much eafier to
convi¢t a man, who knows himfelf obliged to accept
of no prefent at all, and yet will accept of fomething,

1 Coll &ion of Voyages that contiibu'ed to the Effablithment of the E.ft.
India Company, tom. 1. p. 80,

1 Book 12. of Laws.

I} Leg. §.5.ad leg. Jul. repet,

§ Munufeula,

G 3 than
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than a perfon who takes more when he ought to take
lefs, and who always finds pretexts, excufes, and
plaufible reafons, in juftification of his conduct.

CHAP XVIL
Of Rewards conferred by the Sovereign.

IN defpotic governments, where, as we have al-
ready obferved, the principal motive of a&tion is the
hope of the conveniences of life, the prince who con-
fers rewards has nothing to beftow but money. In
mornarchies, where honour alone predominates, the
prince’s rewards would confift only of marks of dif-
tinction, if the diftinctions eftablithed by honour were
not attended with luxury, which neceffarily brings
on its wants: the prince, therefore, is obliged to
confer fuch honours as lead to wealth. But, 1n a re-
public, where virtue reigns, (a motive felf-fufficient,
and which excludes all others,) the recompences of
the ftate confift only of public atteftations of this
virtue,

It is a general rule, that great rewards, in monar-
chies and republics, are a fign of their decline, be-
caufe-they are a proof of their principles being cor-
rupted, and that the idea of honour has no longer
the fame force in monarchy, nor the title of citizen
the fame weight in a republic.

- The very worft Roman emperors were thofe who
were moft profufe in their largefles; for example,
Caligula, Claudius, Nero, O.ho, Vitellius, Commodus,
Heliogabalus, and Caracalla.  The beft, as Auguftus,
Vefpafian, Antoninys Pius, Marcus Aurelius, and Per-
tinax, were ceconomifts, Under good emperors the
ftate refumed its principles; all other treafures were
jupplied by that of honour.

CHAP,
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CHAP XIX.

New Confequences of the Principles of the three Govern-
ments.

I cannot conclude this book without making fome
applications of my three principles.

Queft. 1. It is a quettion, whether the laws ought
tooblige a fubjet to accept of a public employment.
My opinion is, that they ought in a republic, but
not in a monarchical government. In the former,
public employments are atteftations of virtue, depo-
fitums with which a citizen is entrufted by his coun-
try, for whofe fake alone he ought to live, to att,
and to think ; confequently, he cannot refufe themq].
In the latter, public offices are teftimonies of honour :
now, fuch is the capricioufnefs of honour, that it
choofes to accept of none of thefe teftimonies but
when and in what manner it pleafes.

The late king of Sardinia inflited punithments*
on his fubjects who refufed the dignities and public
offices of the ftate. In this he unknowingly followed
republican ideas: but his manner of governing,
in other refpects, fufficiently proves that this was not
his intention. '

Quef. 2. Secondly, it is queftioned, whether a
fubjeét thould be obliged to accept of a poft in the
army inferior to that which he held before. Among
the Romdns, it was ufual to fee a captain ferve the
next year under his lieurenant+. This is becaufe
virtue in republics requires a continual facrifice of

[ Plato, in his Republic, book 8. ranks thefe refufals among the marks of
the corruption of a r-public.  In his Laws, book 6  he nrders them to be pun:th-

ed by afine. At Venice they are punifhed with banifhment,

* Victor Amadeus,

+ Sume centurions having appealed to the people for the employments which
they had before enjoyed, It sjufty my comrades, faid a centurion, that you foouid
bok upon every pofi as bonourable in which you bave an opportunity of defending the
repablic, Lavy, Dec. 5. lib, 42.

G 4 our
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our perfons and of our repugnances for the good of
the fiate. But, in monarchics, honour, true or falfe,
will never bear with what it calls degrading itfelf.

In deipotic governments, where honour, pofts,
and ranks, are equally abufed, they indifcriminately
make of a prince a fcullion, and of a fcullion a prince,

Queft. 3. Thirdly, it may be enquired, whether
civil and military employments fhould be conferred
on the fame perfon. In republics, I think, they
fhould be joined, but in monarchies feparated. In
the former, it would be extremely dangerous to make
the profeffion of arms a particular ftate, diftinét from
‘that of civil funtions; and, in the latter, no lefs
dangerous would it be to confer thefe two employ-
ments on the fame perfon.

In republics, a perfon takes up arms only with a
view to defend his coantry and its laws ; it is becaufe
he is a citizen he makes himiclf, for a while, a fol-
dier. Were thefe -wo diftinét ftates, the perfon who,
under arms, thinks himfelf a citizen, would foon be
made fenfible he is only a foldier.

In monarchies, they, whofe condition engages
them in the profeffion of arms, have nothing but
glory, or, at leaft, honour or fortune, in view. To
men, therefore, like thefe, the prince fhould never
give any civil employments ; on the contrary, they
ought to be checked by the civil magiftrate, that
the fame perfons may not have, at the {ame rtime,
the confidence of the people and the power to abufe
1wy,

iWe have only to caft an eye on a nation that may
be juflly called a republic difguifed under the form
of monarchy, and we fhall fee how jealous they are
cf making a feparate order of the profeffion of arms,

1 Ne imperium zd optimos nobilium transfarretur, fenatum militia vetuit Gal-
lienus, etiam adire exercitum,  durchvs Piéior, de ving illuftribus,

and
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and how the military ftate is conftantly allied with
that of the citizen, and even fometimes of the ma-
giftrate, to the end that thefe qualities may bea

- pledge for their country which fhould never be for-
gotten,

The divifion of civil and military employments,
made by the Romans after the extinéion of the re-
public, was not an arbitrary thing : it was a confe-
quence of the change which happened in the confti-
tution of Rome; it was natural to a monarchical
government ; and, what was only commenced under
Auguftus]l, fucceeding emperors § were obliged to
finifh, in order to temper the military government.

Procopius, therefore, the competitor of Valens, the
emperor, was very much to blame, when, conferring
the proconfular dignity 4 upon Hormifdas, a prince
of the blood-royal of Perfia, he reftored to this ma-
giftracy the military command of which it had been
formerly poffeffed, unlefs, indeed, he had very par-
ticular reafons for {o doing. A perfon, that afpires
to the fovereignty, concerns himfelf lefs about what
is ferviceable to the ftate than what is likely to pro-
mote his own intereft.

Queft. 4. Fourthly, itis a queftion, whether pub-
lic employments thould be fold. They ought nor,
I think, in defpotic governments, where the fubjeéts
muft be inftantaneoufly placed or difplaced by the
prince.

But, in monarchies, this cuftom is not at all im-
proper, by reafon it is an inducement to engage in
that, as a family employment, which would not be
undertaken through a motive of virtue: it fixes,
likewife, every one to his duty, and renders the feve-

|| Auguftus deprived the fenators, proconfuls, and governors, of thc' privilege
of wearing arms,  Dio, 1. 33. ]

§ Conftantine. See Zozimur, lib. 2.
6§ Ammuanus Marcellinss, lib, 26, Moreveterum & bella recturs,

ral



90 THE SPIRIT OF LAWS, Boox V,

ral orders of the kingdom more permanent. Suidas*®
very juftly obferves, that Anaftafius had changed
the empire into a kind cf ariftocracy, by felling all
public employments.

Plato 1 cannot bear with this proftitution : ¢ This
¢ is exactly (fays he) as if 2 perfon were to be made
¢ a mariner or pilot of a fhip for his money. Isit
¢« pofiible that this rule thould be bad in every other
¢t employment of life and hold good only in the ad-
¢ miniftration of a republic ?” But Plato {fpeaks of
a republic founded on virtue, and we of a monarchy.
Now, in monarchies, (where, though there were no
fuch thing as a regular fale of public offices, ftill the
indigence and avidity of the courtier would equally
prompt him to expofe them to fale,) chance will fur-
nith better fubjets than the prince’s choice. In thort,
the method of attaining to honours through riches
infpires and cherithes induftry}, a thing extremely
wanting in this kind of government.

Quef. 5. The fifth queftion is, in what kind of
government cenfors are neceflary, My anfwer is,
that they are neceffary in a republic, where the prin-
ciple of government is virtue. We muft not imagine
that criminal alions only are deftrutive of virtue;
it is deftroyed alfo by omiffions, by neglets, by a
certain coolnefs in the love of our country, by bad ex-
amples, and by the feeds of corruption. Whatever
does not openly violate, but elude, the laws; does
not fubvert, but weaken, them ; ought to fall under
the enquiry and correétion of the cenfors.

We are furprifed at the punithment of the Areopa-
gite for killing a fparrow, which, to efcape the pur-
fuit of a hawk, had taken fhelter in his bofom. Sur-
prifed we are, alfo, that an Areopagite fhould put

* Fragments taken from the embaffies of Conftantine Porphyrogenitus.
+ Repub, lib. 8.
1 We fee thelazinefs of Spain, whereall public employments are given away.

his
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his fon to death for pulling out the eyes of a little
bird. But let us reflect, thar the queftion here does
not relate to a criminal fentence, but to a judgement
concerning manners in a republic founded on man-
ners,

In monarchies there fhould be no cenfors: the
former are founded on honour, and the nature of
honour is to have the whole world for its cenfor, E-
very man who fails in this article is fubject to the
reproaches even of thofe who are void of honour.

Here the cenfors would be fpoilt by the very peo-
ple whom they ought to correct : they could not
prevail againft the corruption of a monarchy ; the
corruption rather would be too firong againft them.

Hence it is obvious, that there ought to be no
cenfors in defpotic governments. The example of
China feems to derogate from this rule : but we
fhall fee, in the courfe of this work, the particular
reafons of that inftitution.

B O O K VL

CONSEQUENCES OF THE PRINCIPLES OF DIFFERENT
GOVERNMENTS WITH RESPECT TO THE SIMPLICITY
OF CIVIL AND CRIMINAL LAWS, THE fORM OF
JUDGEMENTS, AND THE INFLICTING OF PUNISH-
MENTS.

CHAP. L

Of the Simplicity of civil Laws in different Governments.
MONARCHIES do not permit of fo great a fim-
plicity of laws as defpotic governments : for, in
monarchies, there muft be courts of judicature:
thefe muft give their decifions : the decifions muft
be preferved and learnt, that we may judge in the
fame
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fame manner to-day as yefterday, and that the lives
and property of the citizens may be as certain and
fixt as the very conftitution of the ftate.

In monarchies, the adminiftration of juftice, which
decides not only in whatever belongs to life and pro-
perty, but likewife to honour, demands very fcrupu-
lous enquiries. The delicacy of the judge increafes
in proportion to the increafe of his truft, and of the
importance of the interefts on which he determmes.

We mult not therefore be furprifed to find fo ma-
ny rules, reftritions, and extenfions, in the laws of
thofe countries ; rules that multiply the particular
cafes, and feem to make of reafon itfelf an art.

The difference of rank, birth, and condition, ef-
tablithed it monarchical governments, is frequently
attended with diftinGions in the nature of property;
and the laws relative to the conftitution of this
vernment may augment the number of thefe dif-
tintions. Hence, among us, goods are divided
into real eftates, purchafcs, dowries, paraphernalia,
paternal and maternal inheritances; moveables of
different kinds ; eftates held in fee-fimple or in tail ;
acquired by defcent or conveyance ; allodial, or
held by foccage; ground-rents, or annuities. Each
fort of goods is fubject to particular rules, which
muft be complied with in the difpofal of them.
Thefe things muft needs diminith the fimplicity of
the laws,

In our governments the fiefs are become heredi-
tary. It was neceflary that the nobility fhould have
a fixt property ; that is, the fief fhould have a cer-
tain confiftency ; to the end that the proprictor
might be always in a capacity of ferving the prince.
This muft have been produdtive of grcat varieties
for inftance, there are countries where fiefs could
not be divided among the brothers ; in others, the

younger
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younger brothers may be allowed a more generous
fubfiftence.

The monarch, who knows each of his provinces,
may eftablith different laws, or tolerate different cuf-
toms. But, as the defpotic prince knows nothing,
and can attend to nothing, he muft take general
meafures, and govern by a rigid and inflexible will,
which, throughout his whole dominions, produces
the fame effect: in fhort, every thing bends under
his feet.

In proportion as the decifions of the courts of
judicature are multiplied in monarchies, the law is
loaded with decrees that fometimes contradi& one
another; either becaufe fucceeding judges are of a
different way of thinking, or becauie the fame caufes
are fometimes well, and at other times ill, defended;
or, in fine, by reafon of an infinite number of a-
bufes, to which all human regulations are liable.
This is a neceflary evil, which the legiflator redreffes
from time to time, as contrary even to the fpirit of
moderate governments : for, when people are obliged
to have recourfe to courts of judicature, this fhould
come from the nature of the conftitution, and not
from the contradiftion or uncertainty of the law.

In governments where there are neceflary diftinc-
tions of perfons there muft likewife be privileges.
This alfo diminithes the fimplicity, and creates a
thoufand exceptions,

One of the privileges leaft burthenfome to fociety,
and efpecially to him who confers it, is that of plead-
ing in one court preferably to another. Here new
difficulties arife, when it becomes a queftion before
which court we fhall plead.

Far different is the cafe of the people under def-
potic governments, In thofe countries 1 can fee no-
thing that the legiflator is able to ¥ecree, or the

magiftrare
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magiftrate to judge. As the lands belong to the
prince, it follows that there are fcarce any civil
laws in regard to landed property. From the right
the fovereign has to fucceffions it follows likewife
that there are none relating to inheritances. The
monopolies, eftablithed by the prince for himfelf in
fome countries, render all forts of commercial laws
quite ufelefs, The marriages, which they ufually
contraét with female {laves, are the caufe that there
are fcarce any civil laws relating to dowries, or to
the particular advantage of married women. From
the prodigious multitnde of flaves it follows likewife
that there are very few who have any fuch thing as
a will of their own, and of courfe are anfwerable
for their conduét before a judge. Moft moral ac-
tions, that are only in confequence of a father’s, a
hufband’s, or a mafter’s, will, are regulated by
them, and not by the magiftrates.

I forgot to obferve, that, as what we call honour
is a thing hardly known in thofe countries, the fe-
veral difficulties relating to this article, though of
fuch importance with us, are with them quite out
of the queftion. Defpotic power is felf-fufficient :
round it there is an abfolute vacuum. Hence it is,
that, when travellers favour us with the defcription
of countries where arbitrary fway prevails, they fel-
dom make mention of civil laws.*

All occafions, therefore, of wrangling and law-
fuits are here removed. And to this, in part, itis
owing that litigious people, in thofe countries, are
fo roughly handled : as the injuftice of their de-
mand is neither {creened, palliated, nor prote@ed,

* In Mazulipatan it could never be found out that there was fuch a thing asa
written law. See the Colleélion of Vogages that contributed to the efiablifbment of the
India Company, tom, IV, part I, p. 391, The Indians are regulated in their
decifions -by certain cnftoms, The Vedan and fuch like books do not contain
<civil laws, but rcligious precepts, See Lettres edy 14. colle@,

by
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by an infinite number of laws, of coutfe it is imme-
diately difcovered.

CHAP IL
Of the Simplicity of criminal Laws in different Govern-
ments.

‘WE hear it generally faid, that juftice ought tobe
adminiftered with us as in Turkey. Is it pofiible,
then, that the moft ignorant of all nations thould be
the moft elear-fighted in a point which it moft be-
hoves mankind to know ?

If we examine the fetr forms of juftice, with re-
fpect to the trouble the fubjeét undergoes, in reco-
vering his property, or in obtaining fatisfattion for
an injury or affront, we fhall find them doubtlefs
too numerous : but, if we conlider them in the re-
lation they bear to the liberty and fecurity of every
individual, we fhall often find them too few, and
be convinced that the trouble, expence, delays, and
even the very dangers, of our judiciary proceed-
ings, are the price that each fubject pays for his li-
berty.

Ir): Turkey, where little regard is fhewn to the
honour, life, or eftate, of the fubje, all caufes are
fpeedily decided. The method of determining them
is a matter of indifference, provided they be deter-
mined. The bafthaw, after a quick hearing, orders
which party he pleafes to be baftinadoed, and then
fends them about their bufinefs.

Here it would be dangerous to be of a litigious
difpofition : this fuppoles a ftrong defire of obtain-
ing juftice, a {fettled averfion, an a&tive mind, and
a fteadinefs in purfuing one’s point.  All this fhould
be avoided in a government where fear ought to be
the only prevailing fentiment, and in which popu-

lar
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Iar difturbances are frequently 2ttended with fudden
and unforefeen revolutions. © Here every man ought
to know that the magiftrate muft not hear his
name mentioned, -and that his fecurity depends en-
tirely on his bemo reduced to a kind of annihilation.

But, in modcrate governments, where the life of
the meaneft fubject is deemed precious, no man is
ftript of his honour or property but after a long en-
quiry; and no man is bereft of life till his very
country has attacked him; an attack that is never
made without leaving him all poflible means of ma-
king his defence.

Hence it is, that, when a perfon renders himfelf
abfolute®, he 1mmcdxately thinks of reducing the
number of laws. Ina government thus con{htuted
they are more affeted with particular inconveniences
than with the liberty of the fubject, which is very
little minded.

In republics, it is plain, that as many formalities,
at leaft, are neceflary as in monarchies. In both go-
vernments, they increafe in proportion to the value
which is fet on the honour, fortune, liberty, and life,
of the {ubject.

In republican governments, men are all equal;
equal they are, alfo, in defpotic governments : in the
former, becaufe they are every thmg ; in the latter,
becaufe they are nothing.

CHAP IL

In what Governments, and in what Cafes, the Fudges
ought 1o determine according to the exprefs Letter of
the Law.

THE nearer the government approaches towards
a republic, the more the manner of judging becomes

* Cafar, Cromwell, and many others,

fertled
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fertled and fixt : hence it was a fault, in the republic
of Sparta, for the Ephori to pafs fuch arbitrary judge-
ments, without having any laws to direct them. The
firft confuls, at Rome, pronounced fentence in the
fame manner as the Ephori; but the inconveniency
of this proceeding was foon felt, and they were obli-
ged to have recourfe to exprefs and determinate laws.

In defpotic governments there are no laws; the
judge himfelf is his own rule. There are laws in
monarchies ; and, where thefe are explicit, the judge
conforms to them; where they are otherwife, he
endeavours to inveftigate their fpirit.  In republics,
the very nature of the conftitution requires the
judges to follow the letter of the law ; otherwife, the
law might be explained to the prejudice of every ci-
tizen, in cafes where their honour, property, or life,
are concerned.

At Rome, the judges had no more to do than to
declare that the perfon accufed was guilty of a parii-
cular crime, and then the punifhment was found in
the laws, as may be feen in divers laws flill extant
In England, the jury give their verdict, whether the
fact, brought under their cognizance, be proved or
not; if it be proved, the judge pronounces ihe pu-
nithment inflicted by the law, and for this he needs
only to open his eyes.

-

CHAP IV.
Of the Manner of paffing Fudgement.
HENCE arifes the different manner of pifiing

judgement. In monarchies the judges choofe the
method of arbitration : they deliberate together
they communicate their fentiments for the fake of
unanimity ; they moderate their opinions, in order
to render them conformable to thole of others ; and

You. L. H the
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the leffer number is obliged to give way to the ma-
jority. But this is not agreeable to the nature of a
republic. At Rome, and in the cities of Greece,
the judges never entered into a confultation 3 each
gave his opinion one of thefe three ways ; I abfolve ;
I condemn 5 it does not appear clear to me*®: this was be-
caufe the people judged, or were fuppofed to judge.
But the people are far from being civilians ; all thefe
reftri¢tions and methods of arbitration are above
their reach; they muft have only one objec, and
one fingle fa&, fet before them; and then they have
only to fee whether they ought to condemn, to ac-
quit, or to fufpend their judgement,

The Romans introduced fet forms of altions,
after the example of the Greeks, and eftablithed a
rule, that each caufe thould be directed by its proper
action. This was neceffary in their manner of judg-
ing ; it was neceffary to fix the ftate of the queftion,
that the people might have it always before their
eyes: otherwife, in along procefs, this ftate of the
queftion would continually change, and be no longer
diftinguifhed.

Hence it followed, that the Roman judges grant-
ed only the fimple demand, without making any ad-
dition, deduétion, or limitation. But the pretors
devifed other forms of actions, which were called ex
bona fide, where the method of pronouncing fentence
was left to the difpofition of the judge. This was
more agreeable to the {pirit of monarchy. Hence it
1s a faying among the French lawyers, that, in Franced,
all allions are EX BONA FIDE.

* Nen liguet,

+ Quas adtiones, ne populus prout wellet infiitueret, certas folemnefque effe wolue-
runt. Lib. 2, §. 6. Digeft. de Orig, Jur,

} In France, a perfon, though fued for more than he owes, lofes his cofts if
he has not offered to pay the exact debt,

CHAP.
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CHAP V.
In what Governments the Sovereign may be Fudge.

MACHIAVEL § attributes the lofs of the liberty
of Florence to the people’s not judging in a body in
cafes of high-treafon againft themfelves, as was cuf-
tomary at Rome. For this purpofe they had eight
Judges : but the few, {ays Machiavel, are corrupted by a
SJew. T fhould willingly adopt the maxim of this
great man: but as, in thofe cafes, the political in-
tereft prevails, in fome meafure, over the civil, (for
it is always an inconveniency that the people fhould
be judges in their own caufe,) in order to remedy
this evil, the laws muft provide as much as poffible
for the fecurity of individuals.

- With this view, the Roman legiflators did two
things; they gave the perfons accufed permiffion to
banifh themfelves|| before fentence was pronounced(;
and they ordained, that the goods of thofe who were
condemned fhould be facred, to prevent their being
confifcated to the people. We fhall fee, in the XIth
book, the other limitations that were fet to the judi-
catory power refiding in the people.

Solon knew how to prevent the abufe which the
people might make of their power in criminal judge-
ments. He ordained, that the court of Areopagus
fhould re-examine the affair ; that, if they believed
the party accufed was unjuftly acquitted*, they thould
impeach him again before the people ; that, if they
believed him unjuftly condemned, they fhould pre-
vent the execution of the fentence, and make them

§ Difcourfe on the firft decade of Livy, book 1, chap. 7.

{| This is well explained in Cicero’s oration pro Ceecina, towards the end.

Q] This was a law at Athens, as appears by Demofthenes. Socrates refufed
to make ufe of it,

* Demofthenes pro corona, p. 464, edit. Frankf, an, 1604.

T See Philoftratus’s Lives of the Sophifis, book 1. Life of }Efch%_

H 2 re-
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re-judge the proceeding. An admirable law, that
fubjected the people to the cenfure of the magiftracy
which they moft revered, and even to their own!

In affairs of this kind, it is always proper to throw
in fome delays, efpecially when the party accufed is
under confinement; to the end that the people may
grow calm, and give their judgement coolly.

In defpotic governments, the prince himfelf may
be judge: but in monarchies this cannot be; the
conftitution by fuch means would bé fubverted, and
the dependent intermediate powers annihilated ; all
fet forms of judgement would ceafe ; fear would
take poffeflion of the people’s minds, and palenefs
fpread itfelf over every countenance : the more con-
fidence, honour, affetion, and fecurity, in the {ub-
je&t, the more extended is the power of the monarch.

We fhall give here a few more refleftions on this
point. In monarchies, the prince is the party that
profecutes the perfon accufed, and caufes him to be
punifhed or acguitted ; now, were he himfelf to fic
upon the trial, he would be both judge and party.

In this government the prince has frequently the be-
nefit of confifcation; {o that here again, by determining
criminal caulfes, he would be both judge and party.

Farther, by this method, he would deprive him-
felf of the molt glorious "atribute of fovereignty,
namely, that of granting pardon®; for it would be
quite ridiculous of him to make and unmake his deci-
fions: {urely, he would not choc{e to contradiét himfelf.

Befides, this would be confounding all ideas; it
would be impoffible to tell whether a man was ac-
quitted or received his pardon.

Lewis X1IL. being defirous to it in judgement up-
on the trial of the duke ae la Valetze 1, fent for fome

¥ Plato does rot think it right that kings, who, as he fays, are priefts, fhould
pnﬁde%na's whete peop e 2re condemncd to death, o exile, or imprifonments

+ Sec the relaticn of tie rricl of the dulie de 1a Valette, It is printed in the
Memows o Mortrefir, tom, 1is p 624

) ' members
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members of the parliament and of the privy-council
to debate the matter. Upon their being ordered by
the king to give their opinion concerning the warrant
for his arreft, the prefident de Believre faid, ¢ That
¢ he found it very ftrange a prince fhould pafs fen-
¢ tence upon a fubject : that kings had referved to
¢ themfelves the power of pardomng, and left that
¢ of condemning to their officers : that his majelty
“ wanted to fee before him at the bar a perfon,
* who, by his decifion, was to be hurried away into
¢ the other world: thar the prince’s countenance
< fhould inipire with hopes, and not confound with
¢ fears: that his prefence alone removed ecclefiaftic
¢« cenfures: and that fubjects ought not to go away
« diffatisfied from the fovereign.” When {entence
was pafled, the fame maolﬁrate declared, ¢ This is
“ an unprecedcntedjudgamﬁnt to fee, contrary to
¢« the example of pait ages, a king of France, in
 the quality of a judge, condemning a gentleman
¢ to death 1.”

Again, fentences paffed by the prince would be an
inexhauftible fource of injuftice and abufe ; the cour-
tiers, by their importunity, would always be able to
extort his decilions. Some Roman emperois were
fo mad as to fir as judges themiclves; the confequence
was, that no reigns ever fo furprized the world with
oppreffion and injuftice.

¢ Claudius, (fays Tacitus{,) having appropriated
“ to himfelf the determination of law fuits and the
¢ function of magiftrates, gave occafien to all manner
¢ of rapine.” But Nero, upon coming to the em-
pire after Claudius, endeavoured to conciliaze the
minds of the people, by declaring, ¢ That he would
¢ take care not to be judge himfeif in private caufes,

"

1 It was afrerwards revoked, See the fame relation,

i Annal, uib. 11,
H 3 ¢ that
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¢ that the parties might not be expofed, within the
¢ walls of a palace, to the iniquitous influence of a
¢« few freedmen§.” :

¢ Under the reign of Arcadius, (fays Zozimus,)
 a {warm of calumniators fpread themfelves on eve-
¢ ry fide, and infeted the court. Upon a perfon’s
“ deceafe, it was immediately fuppofed he had left
< nochildren®*; and, in confequence of this, his
¢ property was given away by a refcript. For, as
<« the prince was {urprizingly ftupid, and the em-
< prefs exceflively enterprizing, fhe was a flave to
<« the infatiable avarice of her domeftics and confi-
¢¢ dents ; infomuch, that, to an honeft man, nothing
¢ could be more defirable than death.”

¢« Formerly, (fays Procopius+,) there ufed to be
¢ yery few people at court; but, in Juftinian’s reign,
¢ as the judges had no longer the liberty of admi-
¢ niftering juftice, their tribunals were deferted,
¢ while the prince’s palace refounded with the liti-
« gious clamours of the feveral parties.” Ever
body knows what a proftitution there was of public
judgements, and even of the very laws themlelves,
at the emperor’s court.

The laws are the eye of the prince ; by them he
fees what would otherwife efcape his obfervation.
Should he attempt the funétion of a judge, he would
not then labour for. himfelf, but for impoftors,
whofe aim is to deceive him.

CHAUP VL
That, in Monarchies, Minifters ought not o fit as Fudges.

IT is, likewife, a very great inconveniency, in
monarchies, for the minifters of the prince to fit as
& Annal, lib, r3. o Hif, Tib. 5,

* The fame diforder happened under Theodofius the younger,
4 Secret Hiftory.

judges.
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judges. We have ftill inftances of ftates where there
is a great number of judges to decide exchequer cau-
fes, and where the mimfters, neverthelefs, (a thing
moft incredible,) would fain determine them. Ma-
ny are the refle¢tions that here arife; but this fingle
one will fuffice for my purpofe.

There is, in the very nature of things, a kind of
contraft between a prince’s council and his courts of
judicature. The king’s council ought to be com-
pofed of a few perfons, and the courts of judicature
of a great many. The reafon is, in the former, things
thould be undertaken and conduéted with a kind of
warmth and paffion, which can hardly be expected
but from four or five men who make it their fole bu-
finefs. On the contrary, in courts of judicature, a
certain coolnefs is requifite, and an indifference, in
fome meafure, to all manner of affairs,

CHAP. VIL
Of a fingle Magifirate.

A magiftracy of this kind cannot take place but
in a defpotic government. 'We have an inftance, in
the Roman hiftory, how far a fingle magiftrate may
abufe his power. Might it not be very well expect-
ed that 4ppius, on his tribunal, fhould contemn all
laws, after having violated that of his own § enacting?
Livy has given us the iniquitous diftinttion of the
decemvir. He had fuborned a man to reclaim 7ir-
ginia, in his prefence, as his flave: Virginia’s rela-
tions infifted, that, by virtue of his own law, fhe
fhould be configned to them till the definitive judge-
ment was pafled. Upon which, he declared, that his
law had been enacted only in favour of the father;

1 Scethe 2d law, § 24, ff, de Orig. Far,

H 4 and
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and that, as Virginius was abfent, no application
could be made of it to the prefent cafe].

CHAZP VIL
Of Accufation in different Governments.

AT Rome § it was lawful for one citizen to accufe
another : this was agreeable to the ipirit of a repub-
lic, where each citizen ought to have an unlimited
zeal for the public good, and is fuppofed to hold all
the rights of his country in his own hands. Under
the emperors the republican maxims were ftill pur-
fued; ard inftantly appeared a pernicious tribe, a
fwarm of informers. Crafty wicked men, who could
ftoop to any indignity to ferve the purpofes of their
ambition, were fure to buly themfelves in the fearch
of criminals whofe condemnation might be agreea-
ble to the prince: this was the road to honour and
preferment § :  bur luckily we are ftrangers to it in
our country.

We have at. prefent an admirable law, namely,
that by which the prince, who is eftablithed for the
execution of the laws, appoints an officer in each
court of judicature to profecute all forts of crimes in
his name : hence the profeflion of informers is a thing
unknown to us 3 for, if this public avenger were fuf-
pected to abufe his office, he would foon be obliged
to mention his author.

By Plato’s iaws*, thofe who negleé to inform or
affift the magiftrates are liable to punithment. This
would not be fo proper in our days. The public
profecutor warches for the fafety of the citizens ; he

proceeds in his office while they enjoy their quiet and
cafe.

I} Quod pater puellze abeffer, locum injuriz effe ratus, Liviug, Dec. 1. fibs
§ Andin 1 creat many other citics,

§] See, in Taatys, the rewards given to thofe infoimers.

* Lib, g.

CHAP.
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CHAP IX
Of ke Severity of Puniftments in different Governments.

THE feverity of punithments is fitter for defpotic
governments, whofe principle is terror, than for a
monarchy or a republic, whofe fpring is honour and
virtue,

In moderate governments, the love of one’s coun-
try, fhame, and the fear of blame, are reftraining
motives, capable of preventing a muldtude of
crimes. Here the greateft punifhment of a bad ac-
tion is convi¢tion. The civil laws have, therefore,
a fofter way of correéting, and do not require fo much
force and feverity.

In thofe ftates, a good legiflator is lefs bent upon
pumfbmg, than preventing, crimes; he is more at-
tentive o infpire good morals than to infli¢t penalties.

It is a conftant remark of the Chinefe authorst,
that,; the more the penal laws were increafed in their
empire, the nearer they drew towards a revolution,
This is becaufe punifhments were augmented in pro-
portion as the public morals were corrupted.

It would be an eafy matter to prove, that, in all,
or almoft all, the governments of Europe, penaltxcs
have mcrcafcd or diminifhed in proportion as thofe
gaovernments favoured or difcouraged liberty.

In defpotic governments, pcOpie are fo unhappy
as to have a grcacer dread of death than regret for the
lofs of life ; confequently, their punifhments ought
to be more fevere. In moderate ftates, they are more
afraid of lofing their lives than apprehenfive of the
pain of dying; thofe punifhments, therefore, which
deprive them fimply of life, are fufficient.

+ I fhall thew hereafter that China is, in this repe@, in the fame cafe asa
republic or a monarchy,
Men,
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Men, in excefs of happinefs or mifery, are equal-
ly inclinable to feverity ; witnefs conquerors and
monks. It is mediocrity alone, and a mixture of
profperous and adverfe fortune, that infpire us with
lenity and pity,

What we fee praltifed by individuals 1s equally
obfervable in regard to nations. In countries inha-
bited by favages, who lead a very hard life, and in
defpotic governments, where there is only one per-
fon on whom fortune lavifhes her favours, while the
miferable fubjetts lie expofed to her infults, people
are equally cruel. Lenity reigns in moderate go-
vernments.

When, in reading hiftory, we obferve the cruelty
of the fultans in the adminiftration of juftice, we
fhudder at the very thought of the miferies of human
nature.

In moderate governments, a good legiflator may
make ufe of every thing by way of punithment. Is
it not very extraordinary, that one of the chief pe-
nalties, at Sparta, was to deprive a perfon of the pow-
er of lending out his wife, or of receiving the wife
of another man, and to oblige him to have no com-
pany at home but virgins ? In fhort, whatever the
law calls a punifhment, is fuch effectively.

CHAP X
Of the ancient French Laws.

IN the ancient French laws we find the true fpirit
of monarchy. In cafes relating to pecuniary muléts,
the common people are lefs feverely punifhed than
the nobilityf: but in criminal || cafes it is quite the

1 Suppofe, for inftance, to prevent the execution of a decree, the common
people paid a fine of forty fous, and the nobility of fixty livres. Somme Rurale,
book 2. p, 398, edit, Got, of the year 1512,

|| See the Council of Peser Defontaines, chap. 13. efpecially the 224 art.

reverfe ;
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reverfe ; the nobleman lofes his honour and his voice
in court, while the peafant, who has no honour to
lofe, undergoes a corporal punifhment.

CHAP XIL

That, when People are virtwous, few Punifbments are
neceffary.

THE people of Rome had fome fhare of probity.
Such was the force of this probity, that the legifla-
tor had frequently no farther occafion than to point
out the right road, and they were fure to follow it.
One would imagine, that, inftead of precepts, it
was fufficient to give them counfels.

The punifhments of the regal laws, and thofe of
the twelve tables, were almoft all abolithed in the
time of the republic, in confequence either of the
Valerian § or of the Porcian law.€ It was never ob-
ferved that this ftep did any manner of prejudice to
the civil adminiftration.

This Valerian law, which reftrained the magif-
trates from ufing violent methods againft a citizen
that had appealed to the people, infli¢ted no other
punifhment on the perfon who infringed it than that
of being reputed a dithoneft man.*®

CHAP XIL
Of the Power of Punifbments.

EXPERIENCE fhews, that, in countries re-
markable for the lenity of their laws, the fpirit of

§ It was made by Palerius Publicola foon after the expulfion of the kings, and
was twice renewed, both times by magiftrates of the fame family, as Livy ob-
fcfves. _lib. 10, the queftion was not to give it a greater force, but to render its
injunétions more perfet ; diligemtius fanfum, fays Livy, ibid.

€ Lex Porcia pro tergo civium Jata. It was made in the 454th year of the
foundation of Rome.

* Nibil ulira quam jmprobe faflum adjccits Live b
the



108 THE SPIRIT OF LAWS., BooxVL

the inhabitants is as much affeéted, by flight pe-
nalties, as in other countries by feverer punith-
ments.

If an inconveniency or abufe arifes ih the ftate,
a violent government endeavours fuddenly to re-
drefs it; and, inftead of putting the old laws in
execution, it eftablifhes fome cruel punifhment,
which inftantly puts a ftop to the evil. But the
{pring of government hereby lofes its elafticity ; the
imagnation grows accuftomed to the fevere as well
as the milder punithment; and, as the fear or the
latter diminithes, they are foon obliged, in every
cafe, to have recourfe to the former. Robberies on
the high-way were grown commeon in fome countries.
In order to remedy this evil, they invented the pu-
nithment of breaking upun the wheel; the tesror of
which put a ftop, for a while, to this mifchievous
pratice : - but, foon after, robberies on the high-
ways became as common as ever. :

Defertion, in our days, was grown to a very great
height : in confequence of which it was judged pro-
per to punifh thofe delinquents with death ; and yet
their number did not diminifh. The reafon is very
natural : a foldier, accuftomed to ventare his life,
defpifes, or affelts to defpife, the danger of lofing
it: he is habituated to the fear of fhame: it would
have been, therefore, much berter to have coati-
nued a punithmentt which branded him with in-
famy for life: the penalty was pretended to be in-
creafed, while it really diminithed.

Mankind muft not be governed with too much
feverity : we ought to make a prudent ufe of the
means which nature has given us to conduét them.
If we enquire into the caufe of all human corrup-
tions, we fhall find that they proceed from the im-

+ They flit his nofe, or cut oft his gars,

punity
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punity of criminals, and not from the moderation of
punifhments,

Let us follow nature, who has given fhame to
man for his fcourge ; and let the heavieft part of the
punifhment be the infamy attending it.

But, if there be fome countries where thame is not
a confequence of punifhment, this muft be owing to
tyranny, which has inflicted the fame penaldies on
villains and honeft men.

And, if there are others where men are deterred
only by cruel punifhments, we may be fure that
this muft, in a great meafure, arife from the vio-
lence of the government, which has ufed fuch pe-
nalties for flight tranfgreflions.

.It often. happens,. that a legiflator, defirous of re-
medying an abufe, thinks of nothing elfe: his eyes
are open only to this object, and fhut to its incon-
veniences. When the abufe is redrefled, you fee
only the feverity of the legiflator: yet there remains
an evil in the ftate, that has {prung from this fe-
verity 3 the minds of the people are corrupted and
become habituated to defpotifm. - -

Lyfander § having obtained a viftory over the
Athenians, the prifoners were ordered to be tried, in
confequence of an accufation, brought againft that
nation, of having thrown all the captives of two
galleys down a precipice, and of having refolved,
in full affembly, to cut off the hands of thofe whom
they fhould chance to make prifoners, ‘The Athe-
nians were therefore all maflacred, except Adymantes,
who had oppofed this decree.  Lyfander reproached
Philocles, before he was put to death, with having
depraved the people’s minds, and given leffons of
cruelty to all Greece.

§ Xenoph. Hift, lib. 3.

¢ The
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¢ The Argives (fays Plutarch}j) having put fif-
¢¢ teen hundred of their citizens to death, the -Athe-
« nians otdered facrifices of expiation; that it might
¢ pleafe the gods to turh the hearts of the Athe-
¢ nians from fo cruel a thought.”

There are two forts of cofruption; one when the
people do not obferve the laws ; the other when they
are corrupted by the laws: an incurable evil, be-
caufe it is in the very remedy itfelf.

CHAP XIIL
Infufficiency of the Laws of Fapan.

EXCESSIVE punifhments may even cotrupt a
defpotic government : of this we have an inftance
in Japan. '

Here almoft all crimes ate punifhed with death; §
becaufe difobedience to fo great an emperor as that
of Japan is reckoned an enormous crime. The
queftion is not fo much to correét the delinquent,
as to vindicate the authority of the prince. Thefe
notions are derived from fervitude, and are owing
efpecially to this, that, as the emperot is univerfal
proprietor, almoft all ctimes are direétly againft his
interefts.

They punith with death lies fpoken .before the
magiftrate € ; a proceeding contrary to natural de-
fence.

Even things which have not the appearance of a
crime are feverely punifhed : for inftance, a man
that ventures his money at play is put to death.

True it is, that the chara&er of this people, fo
amazingly obftinate, capricious, and refolute, as to

|| Morals, of thofe who are intrufted with the direftion of the fate-affates.

§ See Kempfer,
€] Colle@ion of Voyages that contributed to the eftablifhment of the Eaft«

India Company, tom, 3. ps 428,
defy
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defy all dangers and calamities, feems to abfolve
their legiflators from the imputation of ctuelty, not-
withftanding the feverity of their laws. But are
men, who have a natural contempt of death, and
who rip open their bellies for the leaft fancy ; are
fuch men, I fay, mended or deterred, or rather
are they not hardened, by the continual profpe&t of
punifhments ?

The relations of travellers inform us, with re-
fpect to the education of the Japanefe, that chil-
dren muft be treated there with mildnefs, becaufe
they become hardened to punifhment ; that their
flaves muft not be too roughly ufed, becaufe they
immediately ftand upon their defence. Would not
one imagine that they might eafily have judged of
the {pirit, which ought to reign in their political and
civil government, from that which fhould prevail in
their domeftic concerns ?

A wife legiflator would have endeavoured to re-
claim people by a juft temperature of punifhments
and rewards; by maxims of philofophy, morality,
and religion, adapted to thofe charalters; by a pro-
per application of the rules of honour; and by the
enjoyment of eafe and tranquillity of life : and,
fhould he have entertained any apprehenfion that
their minds, being inured to the cruelty of punith-
ments, would no longer be reftrained by thofe of a
milder nature, he would have condutted himfelf * in
another manner, and gained his point by degrees :
in particular cafes, that admicted of any indulgence,
he would have mitigated the punithment, ull he

fhould have been able to extend this mitigation to all
cafes.

# Let this be obferved, as a maxim in practice, with regard to cafes where
the minds of people have been depraved by two great a feverity of punihments,

But
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But thefe are fprings to which defpotic power is
a ftranger: it may abule itfelf, and that is all it can
do. In Japan it has made its utmott effort, and has
furpafled even 1tfelf in cruelty.

As the minds of the people grew wild and intrat-
able, they were obliged to have recourfe to the moft
horrid feverity.

This is the origin, this the {pirit, of the laws of
Japan. They had more fury, however, than force.
They fucceeded in the extirpation of Chriftianity :
but fuch unaccountable efforts are a proof of their
infufficiency. Théy wanted to eftablith a good po-
lity, and they have fhewn greater marks of their
weaknefs.

We have only to read the relation of the interview
between the emperor and the deyro at Meaco.+ The
number of thofe who were fuffocated or murdered
in that city by ruffians is incredible : young maids
and boys were carried off by force, and found af-
terwards expofed in public places, at unfeafonable
hours, quite naked, and fewed in linen bags, to pre-
vent their knowmor which way they had pafled ; rob-
beries were committed in all parts ; the bellies of
horfes were ripped open, to bring their riders to the
ground; and coaches were overturned, in order to
trip the ladies. The Dutch, who were told they
could not pafs the night on the fcaffolds without ex-
pofing themfelves to the danger of being aflaffina-
ted, came down, .

I fhall here give one inftance more from ‘the fame
nation. ‘The emperor, having abandoned himfelf 10
infamous plea(ures, lived unmarried, and was con-
fequently in danger of dying withous iffue. The
deyro fent him two beautiful damfcls ; one he mar-

+ Colle&ion of Voyages that contributed to the eftablihiment of the Eaft-

India Company, tom. 5, p.32. ;

ried
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ried-out of refpect, but would not meddle with her.
His nurfe caufed the fineft women of the empire to
be fent for; but all to no purpofe. At length, an
armourer’s daughter having pleafed his fancy, § he
determined to efpoufe her, and had a fon. The la-
dies belonging to court, enraged to fee a perfon of
fuch mean extration preferred to themfelves, ftifled
the child. - The crime was concealed from the em-
peror ; - for he would have deluged the land with
blood. * The ‘exceflive feverity of the laws hinders,
therefore, their execution: when the punifbment
furpafies-all meafure, they are frequently obliged to
prefer impunity to it. .

CH A P. XIV.
Of the Spivit of the Roman Senate.

UNDER the confulate of Acilias Glabrio and
Pifo the Acilian law | was made, to prevent the in-
triguing for places. Dio fays, § that the fenate en-
gaged the confuls to propofe it, by reafon that C.
Cornelius, the tribune, had refolved to caufe more
fevere punithments to be eftablithed againft this
crime ; to which the people feemed greatly inclined.
The fenate rightly judged, that immoderate punifh-
ments would ftrike indeed a terror into people’s
minds, but muft have alfo this effed, that there
would be nobody afrerwards to accufe or condemn ;
whereéas, by propofing moderate penalties, there
would be dlways judges and accufers.

Ibid.
|l The guilty were condemned to a fine ; they could not be admitted into the
rank of fenators, nor nominated to any public office, Dio, book 36,
§ Book 36.

Vou. L. 1 : CHAP.
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CHAP XV
Of the Roman Laws in Refpect to Punifbments.

I am ftrongly confirmed in my fentiments, upon
finding the Romans on my fide; and I think that
punifhments are connected with the nature of go-
vernment, when I behold this great people changing,
in this refpe, their civil laws, in proportion as
they altered their form of government.

The regal laws made for fugitives, flaves, and
vagabonds, were very fevere. The fpirit of a re-
public would have required that the decemvirs
fhould not have inferted thofe laws in their twelve
tables; but men who aimed at tyranny were far
from conforming to a republican {pirit.

Livy fays, q 1n relation to the punitbmeént of Me-
tius Suffetius, diftator of Alba, (who was condemn-
€d, by Tullius Hoftilius, to be faftened to two cha-
riots drawn by horfes, and to be torn afunder,) that
this was the firft and laft pun.fhment in which the
remembrance of humanity feemed to have béen loft.
He is miftaken: the twelve tables are full of very
cruel laws.*

The defign of the decemvirs appears more con-
fpicuous in the capital punithment pronounced a-
gainft libellers and poets. This is not agréeable to
the genius of a republic, where the people like to
fee the great men humbled: but perfons who aimed
at the fubverfion of liberty were afraid of writings
that might revive its fpirit +

€ Lib. 1. B
* We find there the punithment of fire, and generally capital punithments,
theft punifhed with death, &c.
4 £y'la, enimated with the fame fyirit as the decemvirs, followed their ex-
emple, in augmenting the penal laws againft fatyrical writers,
After
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After the expulfion of the decemvirs, almoft all
the penal laws were abolithed. It is true, they were
not exprefsly repealed; but, asthe Porcian law had
ordained that no citizen of Rome fhould be put to
death, they were of no farther ufe.

This is exatly the time to which we may refer what
Livy fays q of the Romans, that no people were ever
fonder of moderation in punifhments.

But, if, to the lenity of the penal laws, we add the
right which the party accufed had of withdrawing
before judgement was pronounced, we fhall find that
the Romans followed the fpirit which I have obferved
to be natural to a republic,

Sylla, who confounded tyranny, anarchy, and li-
berty, made the Cornelian laws. He feemed to have
contrived regulations merely with a view to create
new crimes. Thus, diftinguithing an infinite num-
ber of aftions by the name of murder, he found
murderers in all parts; and, by a practice but too
much followed, he laid fnares, fowed thorns, and
?pened precipices, wherefloever the citizens fet their
eet.

Almott all Sylla’s laws contained only the interdic=
tion of fire and water. To this Czfar added the con-
fifcation of goods*, becaufe the rich, by preferving
their eftates in exile, became bolder in the perpetra«
tion of crimes.

The emperors, having eftablifhed a military go-
vernment, foon found that it was as terrible to the
prince as 1o the fubjett ; they endeavoured, therefore,
to temper it; and with this view had recourfe to
dignities, and to the refpeét with which thofe dignis
ties were attended,

€ Book 1. .
. * Poenas facinorom auxit, cum locupletes eo facilius fcelere fe obligarent, quod
Integris patrimoniis exularent, Swet, in Ful, Cafare,

) P The
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The government thus drew nearer a little to mo-
narchy, and punifhments were divided into three
clafles +; thofe which related to the principal perfons
in the ftate §, which were very mild; thofe which
were inflicted on perfons of an inferior rank ||, and
which were more fevere; and, in fine, fuch as con-
cerned only perfons of the loweft condition §, which
were the moft rigorous. )

Maximinus, that fierce, that ftupid, prince, increa-
fed the rigour of the military government which he
ought to have foftened. The fenate was informed,
fays Capitolinus €, that fome had been crucified,
others expofed to wild beafts, or fewed up in the
fkins of beafts lately killed, without any manner of
regard to their dignity. It feemed as if he wanted to
exercife the military difcipline, on the model of which
he pretended to regulate the civil adminiftration.

In the Cenfiderations on the Rife and Declenfion of the
Roman Grandeur, we find in what manner Conftan-
tine changed the military defpoti{m into a military
and civil government, and drew nearer to monarchy.
There we may trace the different revolutions of this
ftate, and fee how they fell from rigour to indolence,
and from indolence to impunity.

CHAP XVL
Of tke juft Proportion betwixt Punifbmenis and Crimes.

IT is an effential point, that there thould be a cer-
tain proportion in punithments, becaufe it is efiential
that a great crime fhould be avoided rather thana
fmaller, and that which is more pernicious to fociety
rather than that which is lefs. :

Py

| See the 4d law, §. legis ad leg, Cornel. de ficarifs, and a vaft number of
others in the Digeft andin the Codex.
Sublimiores, {| Medioss
Infimos, leg, 3. §. legic ad leg, Cornel, de ficariis,
€] Jol. Cap, Maximini dus, -

« An
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¢ An impoftor*, who called him{elf Conftantine
¢ Ducas, raifed a great infurretion at Conftantino-
< ple. He wastaken and condemned to be whipt ;
¢ but, upon informing againft feveral perfons of
<« diftin&ion, he was {entenced to be burnt as a ca+
 lumniator.” It is very extraordinary that they
fhould thus proportion the punifhments betwixt the
crime of high-treafon and that of calumny. ~

This puts me in mind of a faying of Charles II.
king of Great-Britain. He faw a man, one day,
itanding in the pillory ; upon which, he afked what
crime the man had committed. He was anfwered,
Pleafe your mafefly, be bas written a libel againft your
minifters. The fool! faid the king, why did not be
write againfime ? they would bave done nothing to bim.

« Seventy perfons having confpired againft the
¢« emperor Bafilt, he ordered them to be whipr, and
¢ the hair of their heads and beards to be burnt,
¢« A ftag, one day, having taken hold of him by the
¢ girdle with his horn, one of his retinue drew his
¢ {word, cut the girdle, and faved him ; upon which,
¢ he ordered that perfon’s head to be cut off, for
¢ having, faid be, drawn his fword againft his fove-
¢ reign.” Who could imagine that the fame prince
could ever have paffed two fuch different judgements?

It is a great abufe amongft us to condemn to the
fame punithment a perfon that only robs on the high-
way, and another who robs and murders. Surely,
for the public fecurity, fome difference thould be
made in the punifhment.

In China, thofe who add murder to robbery are
cut in pieces} ; but not fo the others: to this dif-
ference it is owing, that, though they rob in that
country, they never murder.

* Hitt. of Nicephorus, patriarch of Conftantinople,

1 In Nicephorus’s hiftory.
1 Dabalde, tom, i. p. 6,

| In
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In Ruflia, where the punifhment of robbery and
murder is the fame, they always murdery. The
dead, fay they, tell no tales,

Where there is no difference in the penalty, there
fhould be fome in the expeftation of pardon. In
England they never murder on the highway, becaufe
_ robbers have fome hopes of tranfportation, which is
not the cafe in refpett to thofe that commit murder.

Letters of grace are of excellent ufe in moderate
governments. ‘This power which the prince has of
pardoning, exercifed with prudence, 1s capable of
producing admirable effets. The principle of def-
potic government, which neither grants nor receives
any pardon, deprives it of thefe advantages.

CHAP XVIL
Of the Rack.

THE wickednefs of mankind makes it neceffary
for the laws to fuppofe them better than they really
are. Hence the depofition of two witnefles is fuffi-
cient in the punithment of all crimes. The law be-
lieves them, as if they fpoke by the mouth of truth,
Thus we judge that every child conceived in wed-
lock is legitimate ; the law having a confidence in the
mother, as if fhe were chaftity itfelf. But the ufe of
the rack againft criminals cannot be defended on a
like plea ot neceffity.

‘We have before us the example of a nation, blefled
with an excellent civil government§, where, without
any inconveniency, the practice of racking criminals
is rejeCted. It is not, therefore, in its own nature,

" neceflary €.
' So

|| Prefent fiate of Ruffia, by Perry.
§ The Englith, .
€ The citizenc of Athens could not be put to the rack (Lyfias, orar, in Ago-
rat,} uplefs it was for hugh-treafon, The torture was uted within thirty days
after
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So many men of Jearning and genius have written
againft the cuftom of torturing criminals, that after
them I durft not prefume to meddle with the fubject.
I was going to fay, that it might fuit.defpotic ftates,
where whatever infpires fear is the propereft fpring
of government ; I was going to fay, that the {laves
among the Greeks and Romans But nature cries
out aloud, and afferts her rights.

CHAP XVIL
Of pecuniary and corporal Punifbments.

OUR anceftors, the Germans, admitted of none
but pecuniary punifhments. Thofe free and warlike
people were of opinion, that their blood ought not to
be {pilt but with fword in hand. On the contrary,
thefe punithments are reje¢ted by the Japanefe*, un-
der pretence that the rich might elude them. But
are not the rich afraid of being ftripped of their pro-
perty ?  And might not pecuniary penalties be pro-
portioned to people’s fortunes ¢ And, in fine, might
not infamy be added to thofe punifhments ?

A good legiflator takes a jult medium ; he ordains
neither always pecuniary, nor always corporal, pu-
nifhments,

CHAP XIX.
Of the Law of Retaliation,

THE ufe of the lw of retaliationt isvery fre-
quent in defpotic countries, where they are fond of

after condemnation. (Curius Fortunatus, Rbetor, Schol. lib,2.) There was no
preparatory torture, In regard to the Romans, the 3d and 4th law ad leg. Ful,
majefl. .thew, that birth, dignity, and the military profeflien, exempted pcople
from the rack, except in cafes of high-treafon, See the prudent reftriftions of
this practice made by the laws of the Vifigoths,

* See Kempfer.,

1 Itis eftablithed in the Koran, Seetbe chapter of the cow,

14 7 . fimple



120 THE SPIRIT OF LAWS. Boox VI,

fimple laws. Moderate governments admit of it
fometimes ; but with this difference, that the former
exercife it in full rigour, whereas, among the latter,
it ever receives fome kind of limitation.

The law of the twelve tables admitted two ; firfl,
it never condemned to retaliation but when the plain-
tiff could not be fatisfied in any other manner {: fe-
condly, after condemnation they might pay damages
and intereft|, and then the corporal was changed
into a pecuniary punifhment §.

CHAP XX

Of the Panifbment of Fathers for the Crimes of their
Children.

IN China, fathers are punifhed for the crimes of
their children. This was likewife the cuftom of Pe-
ruq; 2 cuftom derived from the notion of defpotic
power. '

Little does it fignify to fay, that, in China, the
father is punifhed for not having exerted that pater-
nal authority which nature has eftablifhed and the
laws themfelves have improved. This ftill fuppofes
that there is no honour among the Chinefe. A-
mongft us, parents, whofe children are condemned
by the laws of their country, and children¥, whofe
parents have undergone the like fate, are as feveres
ly punifhed by fhame, as they would be, in China,
by the lofs of their lives,

1 Si membrum rupit, nicum eo pacit, talio efto, Aul. Gelliusy lib, 20. ¢. 1.

|| See Kempfer, X )

§ See alfo the law of the Vifigoths, book 6. tit. 4. §. 3. 2nd 5.

€] See Garcilaffo, huftory of the civil wars of the Spaniards,

# Inftead of punithing them, fays Plato, they ought to be commended for not
having followed their father’s exampie, Bookg, of Laws,

CHAP.
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CHAP. XXIL
Of the Clemency of tke Prince.

CLEMENCY is the charatteriftic of monarchs.
.In republics, whofe principle is yirtue, it is not fo
neceffary. In defpotic governments, where fear pre-
dominates, it is lefs cuftomary, becaufe the great
men are to be reftrained by examples of feverity. It
is more neceflary in monarchies, where they are go-
verned by honour, which frequently requires what
the very law forbids. Difgrace is here equivalent to
chaftifement ; and even the forms of juftice are pu-
nithments. This is becaufe particular kinds of pe-
nalty are formed by fhame, which on every fide
invades the delinquent.

The great men, in monarchies, are fo heavily pu-
nifhed by difgrace, by the lofs (though often imagi-
nary) of their fortune, credit, acquaintances, and
pleafures, that rigour, in refpet to them, is need-
lefs: it can tend only to diveft the fubje@t of the
affection he has for the perfon of his prince, and of
the refpet he ought to have for public pofts and em-
ployments.

As the inftability of the great is natural o a def-
potic government, fo their fecurity is interwoven with
the nature of monarchy.

So many are the advantages which monarchs gain
by clemency, fo greatly does it raife their fame and
endear them to their fubjeéts, that it is generally
happy for them to have an opportunity of difplaying
it; which, in this partof the world, is feldom want-
ing.

“Some branch, perhaps, of their authority, but
never hardly the whole, will be difputed: and, if
they fometimes fight for their crown, they do nat
fight for their life.

But
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But fome may afk, When is it proper to punith,
and when to pardon ? — This is a point eafier felt
than prefcribed. When there is danger in the ex-
ercife of clemency, it is vifible : nothing fo eafy as
to diftinguifh it from that imbecillity which expofes
princes to contempt and to the very incapacity of
punifhing. -

The emperor Maurice + made a refolution never
to {pill the blood of his fubjects. Anaftafius } pu-
nifhed no crimes at all. Ifaac Angelus took an
oath, that no one fhould be put to death during his
reign. ‘Thofe Greek emperors had forgot that it
was not for nothing they were intrufted with the
fword.

B O O K VIL

CONSEQUENCES OF THE DIFFERENT PRINCIPLES OF
THE THREE GOVERNMENTS, WITH RESPECT TO
SUMPTUARY LAWS, LUXURY, AND THE CONDITION
OF WOMEN.

CHAP L
Of Luxury.

LUXURY is ever in proportion to the inequality
of fortunes. If the riches of a ftate are equally di-
vided, there will be no luxury ; for it is founded
merely on the inconveniences acquired by the labour
of others.

In order to have this equal diftribution of riches,
the law ought to give to each man only what is ne-
ceflary for nature. If they exceed thefe bounds,

+ Ewvagr. hift,
1 Fragments of Suidas, in Conflant, Porpbyrog,
fome
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fome will {fpend, and others will acquire; by which
means an inequality will be eftablithed.

Suppofing what is neceflfary for the fupport of
nature to be equal to a given fum, the luxury of
thofe who have only what is barely neceflary will be
equal to a ¢ypber : if a perfon happens to have dou-
ble that fum, his luxury will be equal to one: he
that has double the Jatter’s fubftance will have a lux-
ury equal to three: if this be ftill doubled, there
will be a luzury equal tofeven: fo that the pro-
perty of the fubfequent individual being always fup-
pofed double to that of the preceding, the luxury
will increafe double, and an unit will be always ad-
ded, in this progreflion, o, 1, 3, 7, 15, 31, 63,
127.

I7n Plato’s republic || luxury might have been ex-
altly calculated. There were four forts of cenfufes,
or rates of eftates. The firlt was exaltly the term
beyond poverty ; the fecond was double ; the third
triple ; the fourth quadruple to the firft. Inthe
firft cenfus luxury was equal to a gypber; in the
{econd, to one; in the third, to two; in the fourth,
to three ; and thus it followed in an arithmetical
proportion.

Confidering the luxury of different nations with
refpe& to one another, it 1s, in each ftate, ina com-
pound proportion tp the inequality of fortunes a-
mong the fubjefts, and to the inequality of wealth
in different ftates. In Poland, for example, there
is an extreme inequality of fortunes: but the po-
verty of the whole hinders them from having fo
:much luxury as in a more opulent government.

Luxury is alfo in proportion to the populoufnefs
of the towns, and efpecially of the capital ; fo that

Il The firft cenfus was the hereditary fhare in land; and Plato would not al-
low them to have, in other effets, above a triple of the hereditary fhare, Ser
bis Laws, book .

it
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it is in a compound proportion to the riches of the
ftate, to the inequality of private fortunes, and to
the number of people fettled in particular places.

In proportion to the populoufnefs of towns, the
inhabitants are filled with notions of vanity, and ac-
tuated by an ambition of diftinguithing themfelves
by trifles §. If they are very numerous, and moft
of them ftrangers to one another, their vanity re-
doubles, becaufe there are greater hopes of fuccefs.
As loxury infpires thefe hopes, each man affumes
the marks of a fuperior condition: but, by endea-
vouring thus at diftinction, every one becomes equal,
and diftinction ceafes ; as all are defirous of refpect,
nobody is regarded.

Hence arifes a general inconvenience. Thofe who
excel in a profeflion fet what value they pleafe on
their labour : this example is followed by people of
inferior abilities ; and then there is an end of all pro-
portion between our wants and the means of fatisfy-
ing them. 'When I am forced to go to law, I muft
be able to fee council: when I am fick, I muft
have it in my power to fee a phyfician.

It is the opinion of feveral, that the affembling fo
_ great a mulutude of people in capital cities is an ob-

ftruétion to commerce, becaufe the inhabitants are
no longer at a proper diftance from each other: but
I cannot think fo; for men have more defires, more
wants, more fancies, when they live together.

§ Inlarge and populous cities, fays the autbor of the Fable of the Bees, tom. 1.
P. 97, they wear cloaths above their rank, and, confequently, have the pleafure
of being efteemed, by a vaft majority, not as whatthey are, but what they appear
to be. — They have the fatisfation to imagine that they appear what they would
be ; which, to weak minds, isa pleafure almoft as fubftantial as they could reap
from the very accomplifiment of their wifhes,

CHAP.
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CHAP IL
Of fumptuary Laws in a Democracy.

WE have obferved, that, in a republic where
riches are equally divided, there can be no fuch
thing as luxury; and, as we have fhewn, in the 5th
book, € that this equal diftribution conftitutes the
excellency of a republican government, hence it fol-
lows, that, the lefs luxury there is in a republic, the
more it is perfect. There was none among the old
Romans, none among the Lacedemonians ; and, in
republics where this equality is not quite loft, the
fpirit of commerce, induftry, and virtue, renders
every man able and willing to live on his own pro-
perty, and confequently prevents the growth of
luxury.

The laws concerning the new divifion of lands,
infifted upon fo eagerly in fome republics, were of
the moft falutary nature. They are dangerous only
as they are fubitaneous. By reducing inftantly the
wealth of fome, and increafing that of others, they
form a revolution in each family, and muft produce
a general one in the ftate.

In proportion as luxury gains ground in a repub-
lic, the minds of the people are turned towards their
particular interefts. Thofe, who are allowed only
what is neceffary, have nothing but their own repu-
tation and their country’s glory in view : but a joul
depraved by luxury has many other defires, and
foon becomes an enemy to the laws that confine it.
The luxury in which the garrifon of Rbegio began to
live was the caufe of their maffacring the inhabitants.

No fooner were the Romans corrupted than their
defires became boundlefs and immenfe. Of this we

€] Chap. 4.2nd g,
may
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may judge by the price they fet on things. A
pitcher of Falernian wine * was fold for a hundred
Roman denarii ; a barrel of falt meat from the king-
dom of Pontus coft four hundred ; a good cook four
talents ; and, for boys, no price was reckoned too
great. When the whole world, impelled by the
force of corruption, is immerfed in voluptuoufnefs,
what muft then become of virtue ?

CHAP Il
Of fumptuary Laws in an Ariffocracy.

THERE is this inconvenience in an ill-conftituted
ariftocracy, that the wealth centers in the nobility,
and yet they are not allowed to fpend'; for, as lux-
ury is contrary to the fpirit of moderation, it muft
be banifhed from thence. This government com-
prehends, therefore, only people who are extremely
poor, and cannot acquire ; and people who are
vaftly rich, and cannot fpend.

In Venice they are compelled by the laws to mo-
deration. They are fo habituated to parfimony, that
none but courtezans can make them part with their
money. Such is the method made ufe of for the
fupport of induftry : the moft contemptible of wo-
men may be profufe without danger, whilft thofe
who contribute to their extravagance confume their
days in the greateft obfcurity.

Admirable, in this refpect, were the inftitutions
of the principal republics of Greece. The rich em-
ployed their money in feftivals, mufical chorufes,
chariots, horfe-races, and chargeable offices. Wealth
was therefore as burthenfome there as poverty.

* Fragment of the 36th book of Diodorus, quoted by Conit, Porphyrogen. ix
Ris extralt of wirtues and wices.
4+ Cum maxiumus omnium impetus ad luxuriam effet, J&id.

CHAP
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CHAP IV,
Of fumptuary Laws in a Monarchy.

TACITUS fays, £ ¢ That the Suiones, a Ger-
¢ man nation, have a particular refpect for riches ;
¢« for which reafon they live under the government
¢ of one perfon.” This fhews that luxury is ex-
tremely proper for monarchies, and that under this
government there muft be no fumptuary laws,

As riches, by the very conftitution of monarchies,
are unequally divided, there is an abfolute necef-
fity for luxury, Were the rich not to be lavith, the
poor would ftarve. It is even neceffary here that
the expences of the opulent thould be in proportion
to the inequality of fortunes, and that luxury, as
we have already obferved, fhould increafe in this
proportion. The augmentation of private wealth
1s owing to its having deprived one part of the citi-
zens of their neceflary fupport; this muft therefore
be reftored to them.

Hence it is, that, for-the prefervation of a mo-
narchical ftate, luxury ought continually to increafe,
and to grow more extenfive, as it rifes from the la-
bourer to the artificer, to the merchant, to the ma-
giftrate, tothe nobility, to the great officers of ftate,
up to the very prince ; otherwife the nation will be
undone.

In the reign of Auguftus a propofal was made in
the Roman fenate, which was compofed of grave
magiftrates, learned civilians, and of men whofe
heads were filled with the notion of the primitive
times, to reform the manners and luxury of women.
It is curious to fee, in Dio, | with what art this
prince eluded the importunate follicitations of thofe

1 De morib. German, §| Dio Caffius, lib. 54.
fenators.
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fenators. ‘This was becaufe he was founding 4 mo-
narchy, and diffolving a republic.

Under Tiberius, the =diles propofed, in the fe-
nate, the re-eftablifhment of the ancient fumptuary
laws.§ This prince, who did not want fenfe, op-
pofed it. ¢ The ftate (faid he) could not poflibly
< fubfitt in the prefent fituation of things. How
¢« could Rome, how could the provinces, live?
¢« We were frugal while we were only mafters of
¢ one city: now we confume the riches of the
¢ whole globe, and employ both the mafters and
< their flaves in our fervice.” He plainly faw that
fumptuary laws would not fuit the prefent form of
government.

When a propofal was made, under the fame em-
peror, to the fenate, to prohibit the governors from
carrying their wives with them into the provinces,
becaufe of the diffolutenefs and irregularity which
followed thofe ladies, the propofal was rejected. It
was faid, ¢ that the examples of ancient aufterity
¢« had been changed into a more agreeable method
« of living.”q They found there was a necefiity
for different manners.

Luxury is therefore abfolutely neceffary in mo-
narchies ; as it is alfo in defpotic ftates. In the for-
mer, it is the ufe of liberty ; in the latter, it is the
abufe of fervitude. A flave, appointed by his maf-
ter to tyrannize over other wretches of the fame con-
dition, uncertain of enjoying, to-morrow, the blef-
fings of to-day, has no other felicity than that of
glutting the pride, the paffions, and voluptuouf-
nefs, of the prefent moment.

Hence arifes a very natural reflexion. Republics
end with luxury ; monarchies with poverty.*

§ Tacit. Annal, lib. 3. . ,
€] Multa duritisi veterum melius et letius mutata, Tacit, Annal. 1ib. 5.
* Opulentia paritura mox egeftatem, Floras, lib. 3. )
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CHAP V.

In what Cafes fimptuary Laws avé ufeful in a Mo:
narchy.

WHETHER it was from a republican {pirit,
or from fome other particular circumftance; fump-
tuary laws were made in Arragon, in the middle of
the thirteenth century. James the Firft ordained,
that neither the king, nor any of his fubjeéts, fhould
have above two forts of difhes at a meal, and that
each difh fhould be drefled only one way, except it
were game of their own killing.+ :

In our days fumptuary laws have been alfo ena&ed
in Sweden ; but with a different view from thofe of
Arragon,

A government may make fumptuary laws with a
view to abfolute frugality. This is the fpirit of
fumptuary laws in republics ; and the very nature of
the thing thews that fuch was the defign of thofe of
Arragon. ‘

Sumptuary laws may likewife be eftablifhed with
a defign to promote a relative frugaliy. When 4
government, perceiving that foreign merchandizes,
being at too high a price, will require fuch an ex-
portation of home manufaétures, as to deprive them
of more advantages, by the lofs of the latter, than
they can receive from the poffeflion of the former,
they will forbid their being introduced : and this is
the fpirit of the laws which in our days have been.
pafled in Sweden.§ Such are the fumptuary laws
proper for monarchies.

+ Conftitution of James I, in the year 1234, articlé 6, in Marca Hifpsnica,
P 1429.
} They have prohibited rich wines and other coftly merchandizess

Vou. L. K In
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In general, the poorer a ftate, the more it is.ruined
by its relative luxury, and confequently the more
occafion it has for relative fumptuary laws. The
richer a ftate, the more it thrives by its relative
Juxury; for which reafon, it muft take particular
.care not to make any relative fumptuary laws. This
we (hall better explain in the book on commerce*;
here we treat only of abfolute luxury.

CHAP. VL
Of the Luxury of China.

SUMPTUARY laws may, in fome governments,
be neceflary, for particular reafons. ‘The people,
by the influence of the climate, may grow fo nu-
merous, and the means of fubfifting may be fo un-
certain, as to render an univerfal application to agri-
culture extremely neceflary. As luxury, in thofe
countries, is dangerous, their fumptuary laws fhould
be very fevere. In order, therefore, to be able to
judge whether luxury ought to be encouraged or
profcribed, we fhould examine, firft, what relation
there is between the number of people and the faci-
lity they have of procuring fubfiftence. In England,
the {oil produces more grain than is neceflary for the
maintenance of fuch as cultivate the land, and of thofe
who are employed in the woollen manufactures.
This country may be therefore allowed to have fome
trifling arts, and confequently luxury. In France,
likewife, there is corn encugh for the fupport of the
hufbandman and of the manufalturer. Befides, a
foreign trade may bring in fo many neceflaries, 10
feturn for toys, that there is no danger to be appre-
hended from luxury.

* See book 29, chap, 20,

On
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On the contrary, in China, the women are fo pro-
lific, and "the human fpecies multiplies fo faft, that
the lands, though never fo much cultivated, are
fcarcely fufficient to fupport the inhabitants. Here,
therefore, luxury is pernicious, and the {pirit of in-
duftry and ceconomy is as requilite as in any republic®,
They are obliged to purfue the neceflary arts, and to
fhun thofe of luxury and pleafure.

This is the fpirit of the excellent decrees of the
Chinefe emperors. ¢ Our anceftors (fays an empe-
¢ ror of the family of the Tangst) held it as a
¢ maxim, that, if there was a man who did not work,
¢ or a woman that was idle, fomebody muft fuffer
¢ cold or hunger in the empire.” And on this prin-
ciple he ordered a vaft number of the monafteries of
bonzes to be deftroyed.

The third emperor of the one-and-twentieth dy-
nafty f, to whom fome precious ftones were brought
that had been found-in a mine, ordered it to be thut
up, not choofing to fatigue his people with working
for a thing that could neither feed nor clothe them.

¢ So great is our luxury, fays Kiayventi, that
« people adorn with embroidery the fhoes of boys
¢ and girls whom they are obliged to fell.” Is em-
ploying fo many people in making cloaths for one
perfon the way to prevent a great many from want-
ing cloaths? There are ten men who eat the fruits
of the earth to one employed in agriculture; and
1s this the means to prelerve numbers from wanting
nourifhment ?

* Luxury has been here always prohibited.

1 Inanordinance quoted by father Du Halde, tom, 2. p. 497.

1 Hiftory of China, 21 dynaity in father Du Halde's work, tom, 13
|| In a difcourfe cited by father Du Halde, tom. 2. p. 418,

K 2 CHAP.
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CHAP. VIL
Fatal Confequences of Luxury in China.

IN the hiftory of China, we find it has had twenty-
two fucceffive dynafties; that is, it has experienced
twenty-two general, without mentioning a prodigious
number of particular, revolutions. The three firft
dynafties lafted a long time, becaufe they were wifely
adminiftered, and the empire had not fo great an
extent as it afterwards obtained. But we may ob.
ferve, in general, thatall thofe dynafties began very
well. Virtue, attention, and vigilance, are neceffa-
ry in China ; thefe prevailed in the commencement
of the dynafties and failed in the end. It was natu-
ral, that emperors, trained up in military toil, who
had compafied the dethroning of a family immerfed
in pleafure, fhould adhere to virtue, which they had
found fo advantageous, and be afraid of voluptuouf-
nefs, which they knew had proved fo fatal to the fa-
mily dethroned. But, after the three or four firft
princes, corruption, luxury, indolence, and pleafure,
poflefled their fucceflfors ; they fhut themfelves up ia
a palace; their underftanding was impaired ; their
life was fhortened ; the family declined; the gran-
dees rofe up; the eunuchs gained credit; none but
children were fet on the throne ; the palace was at
variance with the empire ; a lazy fet of people, that
dwelled there, ruined the induftrious part of the na-
tion; the emperor was killed or deftroyed by an
ufurper, who founded a family, the third or fourth

fucceflor of which went and thut himfelf up in the
very fame palace.

CHAP
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CHAP. VIIL
Of public Continency.

SO many are the imperfeétions that attend the
lofs of virtue in women, and fo greatly are their
minds depraved when this principal guard is remo-
ved, that, in a popular ftate, public incontinency
may be confidered as the laft of miferies, and as a cer-
tain fore-runner of a change in the conftitution.

Hence it is that the fage legiflators of republican
ftates have ever required of women a particular gra-
yity of manners. They have profcribed not only
vice, but the very appearance of it. They have ba-
nithed even all commerce of gallantry ; a commerce
that produces idlenefs, that renders the women cor-
rupters even before they are corrupted, that gives a
value to trifles, and debafes things of importance;
a commerce, in fine, that makes people alt entirely
by the maxims of ridicule, in which the women are
fo perfectly fkilled.

CHAP IX.

Of the Condition or State of Women in different Go-
vernments.

IN monarchies women are fubject to very little re-
ftraint; becaufe, as the diftinétion of ranks calls them
to court, there they affume a fpirit of liberty, which
is almoft the only one tolerated in that place. FEach
courtier avails himfelf of their charms and paffions,
in order to advance his fortune : and, as their weak-
nefs admits not of pride, but of vanity, luxury con-
ftantly attends them.

In defpotic governments, women do not introduce,
but are themfelves an objed of, luxury., They muft
be in a ftate of the moft rigorous fervitude. Every

K 3 one
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one follows the fpirit of the government, and adopts
in his own family the cuftoms he fees elfewhere efta-
blifhed. As the laws are very fevere and executed
on the fpot, they are afraid left the liberty of women
_fhould expofe them to danger. Their quarrels, in-
difcretions, repugnances, jealoufies, piques, and that
art, in fine, which little fouls have of 1nterefting great
ones, would be attended rheie with fatal confequences.

Befides, as princes, in thofe countries, make a
{port of human nature, they allow themfelves a mul-
titude of women ; and a thoufand confiderations o-
blige them to keep thofe women in clofe confinement.

In republics women are free by the laws, and re-
ftrained by manners ; luxury is banifhed from thence,
and with 1t corruption and vice.

In the cites of Greece, where they were not un-
der the refiraint of a religion, which declares, that,
even amongft men, regularity of manners is a part
of virtue; where « blind paffion triumphed with a
boundlefs infolence, and love appeared only in a
fhape which we dare not mention, while marriage
was confidered as nothing more than fimple friend-
“fhip*; fuch was the virtue, fimplicity, and chattity,
of women, in thofe cities, that, in this refpec, hard-
ly any people were ever known to have had a better
and wilfer polity .

CHAP X
Of the domeftic Tribunal among the Romans.

THE Romans had no particular magiftrates, like
the Greeks, to infped the condut of women. The

¥ Inrefpect to true love, fays Plutarch, the women have nothing to fay to it.
Ir bis Treatifeof Love, p. 6co. He fpoke in the ftyle ot histime, See Xeno-
pbon, in the dialogue intitled Hicro,

T At Athens these was a pasticylar magiftrate who infpeéted the conduét of
women, ’ R '

cenfors
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cenfors had not an eye over them but as over the reft
of the republic. The inftitution of the domeftic tri-
bunal § fupplied the magiftracy eftablithed among
the Greeks|

The hufband fummoned the wife’s relations, and
tried her in their prefence f. This tribunal prefer-
ved the manners of the republic, and, at the fame
time, thofe very manners maintained this tribunal.
For it decided not only in refpeét to the violation of
the laws, but alfo of manners: now, in order to
judge of the violation of the latter, manners are re-
quifite.

The penalties inflicted by this tribunal ought to
be, and atually were, arbitrary: for all that relates
to manners, and to the rules of modefty, can hardly
be comprifed under one code of laws. It iseafy, in-
deed, to regulate by laws what we owe to athers, but
it 1s very difficult to comprife all we owe to ourfelves.

The domeftic tribunal infpected the gencral con-
du@ of women. But there was one crime, which,
befide the animadverfion of this tribunal, was like-
wife fubjeét to a public accufation : this was adultery:
whether that, ina republic, fo greata depravation of
manners interefted the government ; or whether the
wife’s immorality might render the hufband’s fufs
pected; or whether, in fine, they were afraid left

.

§ Romulus inftituted this tribunal, as appears from Dionyfius Halicarnafl,
book 2. p. 6.

Il See, in Livy, book 39. the ufe that was made of this tribunal at the time of
the confpiracy of the Bacchanalians, They gave the name of confpiracy againft
the republic to affemblies in which the morals of women and young people were
debauched,

I Itappears, from Dionyf. Halicarn, lib. 2. that Romulus’s inftitution was,
that, in ordinary cales, the hufband fhould fit as judge in the prefence of the wife’s
relations, but that, in heinous crimes, he fhould determine in conjunétion with
five of them, Hence Ulpian, tit, 6. §. 9. 12. & 13. diftinguifhes, in refpect to
the different judgements of manners, between thofe which he calls important, and
thofe which ase lefs fo ; gravivres, leviores,

K3 even
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even honeft people might choofe that this crime
fhould rather be concealed than punifhed.

CHAP XIL

In what Manner the Inflitutions changed at Rome toge-
ther with the Government.

AS manners were fuppofed by the domeftic tribu-
nal, they were alfo fuppofed by the public accufa-
tion : and hence it is that thefe two things fell toge-
ther with the public manners, and ended with the
republic*.

The eftablithing of perpetual queftions, that is,
the divifion of jurifdi®tion among the pretors, and
the cuftom, gradually introduced, of the prators
determining all caufes themfelvest, weakened the

‘ufe of the domeftic tribunal. This appears by the
furprize of hiftorians, who look upon the decifions,
which Tiberius caufed to be given by this tribunal,
as fingular fats, and as a renewal of the ancient
courfe of pleading.

The eftablifbment of monarchy and the change
of manners put, likewife, an end to public accufa-
tions. It might be apprehended, left a dithoneft
man, affronted at the flight fhewn him by a woman,
vexed at her refufal, and irritated even by her vir-
tue, fhould form a defign to deftroy her. The ¥s-
lian law ordained, that 2 woman fhould not be accu-
fed of adultery ull after her hufband had been char-
ged with favouring her irregularities ; which limited
greatly, and annihilated, as it were, this fort of ac-
cufation f.

* Fudicio de moribus (quod antea quidem in antiguis legibus pofitum eraty non ag-

fem  frequentabatur) penitus abolito, leg. 11, Cod. de repud,
+ Fudicia extraordinaria.

1 It was entirely abolifhed by Conftantine, “ It isafhame, faid be, that fet-
$¢ tled marriages thould be difturbed by the prefumptionot firangers,”

Sixtus
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Sixtus Quintus feemed to have been defirous of
reviving the public accufationf. But there needs ve-
ry little refleétion to fee that this .]aw wqu]d be more
improper in fuch a monarchy as his than in any other,

CHAP XIL
Of the Guardianfbip of Women amnong the Romans.

THE Roman laws fubjeted women to a perpe-
tual guardianthip, except they were under cover and
fubjet to the authority of a hufband®. This guar-
dianfhip was given to the neareft of the male rela-
tions ; and, by a vulgar exprefliont, itappears they
were very much confined. This was proper for a
republic, but not at all neceffary in a monarchy .

That the women among the ancient Germans were
likewife under a perpetual tutelage, appears from the
different codes o}) the laws of the barbarians§. This
cuftom was communicated to the monarchies found-
ed by thofe people, but was not of a long duration.

CHAP. XIIL

Of the Punifbments decreed by Emperors againft the In-
continency of Women.

THE Fulian law ordained a punifhment againft
adultery.” But {o far was this law, any more than
thofe afterwards made on the fame account, from be-
ing a mark of regularity of manners, that, on the
contrary, it was a proof of their depravation,

|| Sixtus Quintus ordained, that, if a hufband did not come and make his coma
plaint to him of his wife's infidelity, he fhould be putto death, See Lesi,

* Nifi conveniffent in manum viri,

¥ Ne fis mibi patruus oro,

1 The Papian law ordained, under Augnftus, that women who had borns theee
children fhould be exempt from this tutelage,

§ This tutelage was, by the Germans, called Mundeburdivm,

The
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The whole political fyftem, in regard to women,
received a change in the monarchical ftate. The
queftion was no longer to oblige them to a regularity
of manners, but to punifh their crimes. ‘That new
laws were made to punifh their crimes was owing to
their leaving thofe tranfgreflions unpunifthed which
were not of fo criminal a nature,

The frightful diffolution of manners obliged, in-
deed, the emperors to enact laws, in order to put
fome ftop to lewdnefs; but it was not their inten-
tion to eftablith a general reformation. Of this,
the pofitive fats related by hiftorians are a much
ftronger proof than all thefe laws can be of the
contrary. We may fee, in Dio, the conduét of Au-
guftus on this occafion, and in what manner he elu-
ded, both in his praetorian .and cenforian office, the
repeated inftances that were made him § for that pur-
pole.

It is true, that we find, in hiftorians, very rigid
fentences, pafled in the reigns of Auguftus and Ti-
berius, againft the lewdnefs of fome Roman ladies.
But, by fhewing us the fpirit of thofe reigns, at
the fame time, they demonftrate the fpirit of thofe
decifions.

The principal defign of Auguftus and Tiberius
was to punifth the diffolutenefs of their relations.
It was not their immorality they punifhed, but a

§ Upon their bringing befere him a yonng man who had married 2 woman
with whom he had before carried on an illicit commerce, he hefitated a long
while, not daring to approve er to punifh thefe things. At length, recolleting
himfelf, feditions, fays he, bawe b.en the caufe of wery great evils 5 let us forget
tbem, Dio, book g4. The fenate having defired him to give them fome regula-
tions in refpe€t to womens morals, he evaded their petition by telling them, that
they thould chaftife their wives in the fame manner as he did his ; upon which,
they defired him to tell them how he behaved to his wife, (I think, a very in-

_ difcreet quedtion, )

particu]ar
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particular crime of impiety or high-treafon * of their
own invention, which ferved to promote a refpeét
for majefty, and anfwered their private revenge.
Hence it is that the Roman hiftorians inveigh fo bit-
terly againft this tyranny.

The penalty of the Fulian law was {mall +. The
emperors infifted that, in pafling fentence, the judges
fhould increafe the penalty of the law. This was
the fubjeét of the invectives of hiftorians. They
did not examine whether the women were deferving
of punifhment, but whether they had violated the
law, in order to punifh them.

One of the moft tyrannical proceedings of Tibe-
rius  was the abufe he made of the ancient laws.
When he wanted to extend the punifthment of a Ro-
man lady beyond that inflicted by the Fulian law, he
revived the domeftic tribunal. |

Thefe regulations in refpe&t to women concerned
only fenatorial families, but not the common peo-
ple. Pretences were wanted to accufe the great,
which were conftantly furnifhed by the diffolute be-
haviour of the ladies,

In fine, what 1 have above obferved, namely,
that regularity of manners is not the principle of
monarchy, was never better verified than under thofe
firft emperors ; and whoever doubts of it needs only
read Tacitus, Suetonius, Juvenal, or Martial.

* Culpam inter viros et feminas valgatam gravi nomine lzfarum religionum
;pé)ellando, clementiam majorum fuafque ipfe leges egrediebatur, Zacit. Annal.
1D, 3,

4+ This law is given in the Digeft ; but without mentioning the penalty, 1t
was fuppof:cd it was only relegatio, becaufe that of inceft was only deportatios
Leg. /i quis widuam, . de queett,
71' Proprium id Tiberio fuit, fcelera nuper reperta prifcis verbis obtegeres
acit,

|| Adulterii graviorem peenam deprecatus, ut exemplo majorum propinguis fuis
nltrg éqcenterxmum lapidem removeretur, fuafit, Adultero Manlio Jralii atque
Africa interditum eft, Tacit, Annal, lib, 2,

CHAP,
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CHAP XIV.
Sumptuary Laws among the Romans.

‘WE have {poken of public incontinence, becaufe
it is the infeparable companion of luxury. If we
leave the motions of the heart at liberty, how fhall
we be able to reftrain the weakneffes of the mind ?

At Rome, befides the general inftitutions, the
cenfors prevailed on the magiftrates to enact feveral
particular laws for maintaining the frugality of wo-
men. This was the defign of the Fannian, Lici-
nian, and Oppian, laws. We may fee, in Livy, §
the great ferment the fenate was in when the wo-
men 1nfifted upon the revocation of the Oppian law,
The abrogation of this law is fixed upon, by Vale-
rius Maximus, as the period from wnence we may
date the luxury of the Romans.

CHAP XV.

Of Dowries and nuptial Advantages in different Confti
tutions.

DOWRIES ought to be confiderable in monar-
chies, in order to cnable hufbands to fupport their
rank and the eftablithed luxury. In republics,
where luxury fhould never reign,* they oughrt to be
moderate : but there fhould be hardly any at all in
defpotic governments, where women are in fome
meafure {laves.

The community of goods, introduced by the
French laws, between man and wife, is extremely
well adapted to a monarchical government; becaufe

§ Decad, IV, lib. 4.

* Marfeilles was the wifeft of all the republics in its time : here it was or-
dained that dowries fhould not exceed one hundred crowns in money, and five in
cloaths, as Strabo obferves, Lib. 4.

the



Cusr.16. THE SPIRIT OF LAWS. 141

the women are thereby interefted in domeftic affairs,
and compelled, as it were, to take care of their fa-
mily. It is lefs fo in a republic, where women are
poflefled of more virtue. But it would be quite ab-
furd in defpotic governments, where the women’
themfelves generally conftitute a part of the mafter’s
property.

As women are in a ftate that furnifhes fufficient
inducements to marriage, the advantages which the
law gives them over the hufband’s property are of
no fervice to fociety : but, inarepublic, they would
be extremely prejudicial, becaufe riches are pro-
du&tive of luxury. 1In defpotic governments the
profits accruing from marriage ought to be mere
fubfiftence, and no more.

CHAUP XVL
An excellent Cyftom of the Samnites.

THE Samnites had a cuftom, which, in fo fmall
a republic, and efpecially in their fituation, muft
have been productive of admirable effe&ts. The
young people were all convened in one place, and
their condué was examined. He that was declared
the beft of the whole affembly had leave given him
to take which girl he pleafed for his wife ; the fe-
cond beft chofe after him; and fo on+. Admira-
ble inftitution ! The only recommendation, that
young men could have on this occafion, was their
virtue and the fervices done their country. He
who had the greateft fhare of thefe endowments
chofe which girl he liked out of the whole nation.
Love, beauty, ‘chaftity, virtue, birth, and even
wealth itfelf, were all, in fome meafure, the dowry

4 Fragment of Nicolaus Damafcenus taken from Stobzus, in the colle@ion
of Coaftantine Porphyrogenitus,
of
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of virtue. A nobler and grander recompence, lefs
chargeable to a petty ftate, and more capable of in-
fluencing both fexes, could fcarce be imagined.

The Samnites were defcended from the Laceda-
monians ; and Plato, whofe inftitutes are only an
improvement of thofe of Lycurgus, enacted nearly
the fame law.*

CHAP XVIL
Of Female-ddminiftration.

IT is contrary to reafon and nature that women
fhould reign in families, as was cuftomary among
the Agyptians ; but not that they fhould govern an
empire. In the former cafe, the ftate of their natu-
ral weaknefs does not permit them to, have the pre-
eminence ; in the latter, their very weaknefs gene-
rally gives them more lenity and moderation ; qua-
lifications fitter for a good adminiftration than rough-
nefs and feverity.

In the Indies they are very eafy under a female
government ; and it is fettled that, if the male iffue
be not of a mother of the fame blood, the females
born of 2 mother of the blood-royal muft fucceed +.
And then they have a certain number of perfons who
affift them to bear the weight of the government.
According to Mr. Smith, T they are very ealy in
Africa under a female adminiftration. If, to this,
we add the example of England and Ruffia, we fhall
find that they fucceed alike both in moderate and
defpotic governments.

#* He even permits them to have a more frequent interview with one another.
+ Edifying Letters, 14th colleftion.

1 Voyage to Guinea, part the fecond, of the kingdom of Angola, onthe

Golden Coaft.
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B O O K VIIL-

OF THE CORRUPTION OF THE PRINCIPLES OF THE
THREE GOVERNMENTS.

CHAP L
General Idea of this Book.

THE corruption of each government generally
begins ‘with that of the principles.

CHAP IL
Of the Corruption of the Principles of Democracy.

THE principle of democracy is corrupted, not .
only when the {pirit of equality is extinét, but like-
wife when they fall into a {pirit of extreme equality,
and when each citizen would fain be upon a level
with thofe whom he has chofen to command him.
Then the people, incapable of bearing the very
power they have delegated, want to manage every
thing themfelves, to debate for the fenate, to exe-
cute for the magiitrate, and to decide for the judges.

When this is the cafe virtue can no longer fub-
fitt in the republic. The people are defirous of ex-
ercifing the funétions of the magiftrates ; who ceafe
to be revered. The deliberations of the fenate are
flighted : all refpec is then laid afide for the fena-
tors, and confequently for old age. If there is no
more refpect for old age, there will be none pre-
fently for parents: deference to hufbands will be
hikewife thrown off, and fubmiffion to mafters. This
licentioufnefs will foon become general, and the
trouble of command be as fatiguing as that of obe-
dience, Wives, children, flaves, will fhake off all

fubjettion.
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fubjection. No longer will there be any fuch things
as manners, order, or virtue.

We find, in Xenophon’s Banquet, a very lively de-
fcription of a republic in which the people abufed
their equality. Each gueft gives, in his turn, the
reafon why he is fatisfied. ¢ Content I am, fays
¢ Chamides, becaufe of my poverty. When I was
¢ rich, I was obliged to pay my court to informers,
¢« knowing I was more liable to be hurt by them
¢¢ than capable of doing them harm. The republic
« conftantly demanded fome new tax of me; and I
¢« could not decline paying. SinceIam grown poor,
¢« T have acquired authority ; nobody threatens me;
<¢ I rather threaten others. I can go or ftay where I
¢ pleafe. The rich already rife from their feats and
¢ oive me theway. Iama king; I was before a
« f{lave: I paid taxes to the republic ; now it main-
¢ tains me: I am nolonger afraid of lofing, but I
¢ hope to acquire.”

The people fall into this misfortune when thofe in
whom they confide, defirous of concealing their own
corruption, endeavour to corrupt them. To dif-
guife their own ambition, they {peak to them only of
the grandeur of the ftate; to conceal their own ava-
rice, they inceflantly flatter theirs,

The corruption will increafe among the corrupters,
and likewife among thofe who are already corrupted.
The people will divide the public money among them-
felves, and, having added the adminiftration of af-
fairs to their indolence, will be for blending their
poverty with the amufements of luxury. Bat, with
their indolence and luxury, nothing but the public
treafure will be able to fatisfy their demands.

We muft not be furprized to fee their fuffrages gi-
ven for money. It is impoffible to make greart Jar-
gefles to the people without gieat extortion: and,

0
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to compafs this, the ftate muft be fubverted: The
greater the advantages they feem to derive from their
liberty, the nearer they approach towards the critical
moment of lofing it. Petty tyrants arife, who have
all the vices of a fingle tyrant. ‘The {mall remains of
liberty foon become infupportable ; a fingle tyrant
ftarts up, and the people are ftripped of every thing,
even of the profits of their corruption.

Democracy hath, therefore, two excefles to avoid;
the fpirit of inequality, which leads to ariftocracy or
monarchy ; and the {pirit of extreme equality, which
leads to defpotic power, as the latter 1s completed
by conquett.

True it is, that thofe, who corrupted the Greek
republics, did not always become tyrants. This was
becaufe they had a greater paflion for eloquence than
for the military art. Befides, there reigned an im-
placable hatred in the breafts of the Greeks againft
thofe who fubverted a republican government ; and,
for this reafon, anarchy degenerated into annihila-
tion, inftead of being changed into tyranny.

But Syracufe, being fituated in the midft of a
great number of petty ftates, whofe government had
been changed from oligarchy to tyrannyd, and
being governed by a fenate * {carcely ever mentioned
in hiftory, underwent fuch miferies as are the confe-
quence of a more than ordinary corruption. This
city, ever a prey to licentioufnefs + or oppreffion,
equally labouring under the fudden and alternate fuc-
cefion of liberty and fervitude, and, notwithftanding

€] Sce Plutarch, in the lives of Timoleon and Dio. ,

* Ir wasthat of the fix hundred, of wk:om mention is made by Diodorus.

+ Upon the expolfion of thetyrants, they made citizens of fiangers and mer-
cenary troops, which gave rife to civil wars, driffot. Pelu. bb. g, cap, 3. The
people having been the caafe of the vitory over the Athenians the repudlic was
changed, 1bid, cap. 4. 'The paffion of two young magiftrates, one of whom car-
ried off the other’s boy, and, in revenge, the other debauched his wife, was ats
tended with a change n the fosm of thus republic, Ihid, lib, 7. ¢caps 4.

Vou. 1, L her
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her external ftrength, conftantly determined to a re-
volution by the leaft foreign power ; this city, I fay,
had in her bofom an immenfe multitude of people,
whofe fate it was to have always this cruel alterna-
tive, either of choofing a tyrant to govern them; or
Jf atting the tyrant themfelves. -

CHAP Il
Of the Spirit of extreme Equality.

AS diftant as heaven is from ‘earth, fo is the true
{pirit of equality from that of extreme equality. The
former does not imply that every body fhould com-
mand, or that no one fhould be commanded, but
that we obey or command our equals. It endeavours
not to fhake off the authority of a mafter, but that
its mafters fhould be none but its equals.

In the ftate of nature, indeed, all men are born
equal ; but they cannot continue in this equality :
fociety makes them lofe it, and they recover it only
by the protection of the laws.

Such is the difference between a well regulated
democracy and one that is not fo, that, in the for-
mer, men are equal only as citizens, but, in the
latter, they are equal alfo as magiftrates, as fenators,
as judges, as fathers, as hufbands, or as mafters.

The natural place of virtue is near to liberty ; but
it is not nearer to exceffive liberty than to fervitude.

CHAP 1IV.
Particular Caufe of the Corruption of the People.

GREAT fuccefs, efpecially when chiefly owing to
the people, intoxicates them to fuch a degree that
it is impoffible to contain them within bounds. Jea-
lous of their magiftrates, they foon become jealous

likewife



Cuar.;, THE SPIRIT OF LAWS., 149

likewife of the magiftracy; enemies to thofe who
govern, they foon prove enemies 4lfo to the conftitu-
tion. Thus it was that the victory over the Perfians, -
in-the ftraits of Salamis, corrupted the republic of
Athens]; and thus the defeat of the Athenians ru-
ined the republic of Syracufe|.

Marfeilles never experienced thofe great tranfitions
from lownefs to grandeur ; this was owing to the
prudent conduét of that republic, who always pre-
ferved her principles. :

CHAP V.
Of the Corruption of the Principle of Ariffocracy.

ARISTOCRACY is corrupted if the power of
the nobles becomes arbitrary : when this is the cafe;
there can no longer be any virtue either in the go-
vernors or the governed.

If the reigning families obferve the laws, it is a
monarchy with feveral monarchs, and, in its own na-
ture, one of the moft excellent; for almoft all thefe
monarchs are tied down by the laws. But, when
they do not obferve them, it is a defpotic ftate, fwayed
by a great many defpotic princes.

In the latter cafe, the republic confifts only in the
nobles: the body governing is the republic; and
the body governed is the defpotic ftate ; which form
two of the moft heterogeneous bodies in the world.

The extremiry of corruption is when the power of
the nobles becomes heredirary § ; for then they can
hardly have any moderation. If they are only a few;
their power is greater, but their fecurity lefs ; if they
are a larger number, their power is lefs, and their
fecurity greater : infomuch, that power goes on in+

1 Arifiot, Polit. iib, 5. cap. 4. | Ibid,
§ The ariftocracy is changed into an oligarchy.

L2 ereafing,
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creafing, and fecurity diminifhing, up to the very
defpotic prince, who is encircled with excefs of pow-
er and danger.

The gredt number, therefore, of nobles, in an he-
reditary ariftocracy, renders the government lefs vio-
lent: but, as there is lefs virtue, they fall into a {pi-
it of fupinenefs-and negligence, by which the ftate
lofes all its ftrength-and activity €.

- An ariftocracy - may maintain the full vigour of its
conftitution, if the laws be fuch as are apt to render
the nobles more fenfible of the perils and fatigues,
than of the pleafure, of command; and if the go-
vernment be in fuch a fituation as to have fomething
to dread, while fecurity fhelters under its protetion,
‘and uncertainty threatens from abroad.

As a certain kind of confidence forms the glory and
ftability of monarchies, republics, on the contrary,
muft have fomething to apprehend*. A fear of the
-Perfians fupported the laws of Greece. Carthage
-and Rome were alarmed and ftrengthened by each
other. - Strange, that, the gredter fecurity thofe

ftates enjoyed, the more, like ftagnated waters, they
-were fubject to corruption!

CHAP VL
Of the Corruption of the Principle of Monarchy.

AS democracies are fubverted when the people
defpoil the fenate, the magiftrates, and judges, of
their funétions, fo monarchies are corrupted when
the prince infenfibly deprives focieties or cities of

4] Venice is one of thofe republics'that has enafted the beft Jaws for correéting
the inconveniences of an hereditary ariftocracy.

# Tuftin attributes the extin@ion of Athenian virtue to the death of Epami-
nondas, Having no farther emulation, they fpent their revenues in feafts ;. fre-

quentius feenam quam caffra wifentes, ‘Then it was that the Macedonians emerged
from obfcurity: 1, 6. )

. their
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their privileges. In the former cafe, the multitude
ufurps the power, in the latter, it is ufurped by a
fingle perfon.

¢ The deftruction of the dynafties of Tfin and
¢ Sotii (fays a Chinefe author) was owing to this, the
¢ princes, inftead of confining themfelves, like their
‘¢ anceftors, to a general infpection, the only one
“ worthy of a fovereign, wanted to govern every
¢ thing immediately by themfelves+.”

The Chinefe author gives us, in this inftance, the
caufe of the corruption of almoft all monarchies.

Monarchy is deftroyed, when a prince thinks he
fhews a greater exertion of power in changing, than
in conforming to, the order of things; when Le de-
prives fome of his fubjeéts of their hereditary em-~
ployments to beftow them arbitrarily upon others;
and when he is fonder of being guided by fancy than
judgement.

Again, itis deftroyed, when the prince, direéting
every thing entirely to himfelf, calls the ftate to his
capital, the capital to his court, and the court to his
own perfon.

It is deftroyed, in fine, when the prince miftakes
his authority, his fituation, and the love of his peo-
ple; and when he is not fully perfuaded that a mo-
narch ought to think himfelf fecure, as a defpotic
prince ought to think himfelf in danger.

CHAP. VIL

The fame Subjest continued.

THE principle of monarchy is corrupted, when
the firft dignities are marks of the firft fervitude,
when the great men are deprived of public refpect,
and rendered the low tools of arbitrary power.

A

T Compilement of works made under the Mings, by father Du Halde,

L3 It
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Itis ftill more corrupted, when honour is fet up in
contradiétion to honours, and when men are capable
of being loaded, at the very fame time, with infamy]
and with dignities.

It is corrupted, when the prince changes his juftics
into feverity ; when he puts, like the Roman empe-
rors, a Medufa’s head on his breaft||; and when he
aflumes that menacing and terrible air which Com-
modus ordered to be given to his ftatues §.

Again, it is corrupted, when mean and abjeét
fouls grow vain of the pomp attending their fervi-
tude, and imagine that the motive which induces
them to be entirely devoted to their prince exempts
them from all duty to their country.

But if it be true, (and indeed the experience of
all ages has fhewn it,) that, in proportion as the power
of the monarch becomes boundlefs and immenfe, his
fecurity diminifhes, is the corrupting of this power,
and the altering of its very nature, a lefs crime than
that of high-treafon againft the prince ?

CHAP. VIIL

Danger of the Corruption of the Principle of monarchical
Government.

THE danger is not when the ftate paffes from one
moderate to another moderate government, (as from

¥ Under the reign of Tiberius, ffatues were erected to, and triumphal ornas
ments conferred on, informers ; which debafed thefe honours to fuch a degree,
that thofe who had really merited them difdained to accept of them, Frag, of
Dio, book 58. taken from the extrali of wirtues and vices, by Conftantine Porphy-
rog, See, in Tacitus, in what manner Nero, on the difcovery and punithment
of a pretended confpiracy, beftowed triumphal ornaments on Petronius Turpilia«
nus, Nerva, and Tigellinus, Annal, book 14. See, likewife, how the generals
réfufed to ferve, becaufe they contemned the military honours ; perwnipatis triuma
phiinfignibus. Tacit, Annsl, book 13.
" || 1athis fate, the prince knew cxtremely well the principle of his govern-
ment.

§ Herodian,

: a
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a republic to a monarchy, or from a monarchy to a
republic,) but when it precipitates from a moderate
to a defpotic government,

Moft of the European nations are ftill governed
by the principles of morality. But if, from a long
abufe of power, or the fury of conqueft, defpotic
fway fhould prevail to a certain degree, neither mo-
rals nor climate would be able to withftand its bale-
ful influence : and then human nature would be ex-
pofed, for fome time at leaft, even in this beautiful
part of the world, to the infults with which fthe has
been abufed in the other three.

CHAP IX
How ready the Nobility are 1o defend the Throne.

THE Englith nobility buried themfelves, with
Charles the firft, under the ruins of the throne; and,
before that time, when Philip the fecond endeavour-
ed to tempt the French with the allurement of liberty,
the crown was conftantly fupported by a nobility
who think it an honour to obey a king, but confider
it as the loweft difgrace to thare the power with the
people.

The houfe of Auftria has ever ufed her endeavours
to opprefs the Hungarian nobility ; little thinking
how ferviceable that very nobility would be one day
to her. She would fain have drained their country
of money, of which they had no plenty ; but took no
notice of the men, with whom it abounded. When
princes combined to difmember her dominions, the
feveral parts of that monarchy fell motionlefs, as it
were, one upon another. No life was then to be
feen but in thofe very nobles, who, refentiny the af-
fronts offered to the fovereign, and forgetting the
injuries done to themfelves, took up arms to avenge

L4 her
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her caufe, and confidered it as the higheft glory
bravely to die and to forgive.

CHAP X
Of the Corruption of the Principle of defpotic Govern-
ment.

THE principle of defpotic government is fubjeét
to a continual corruption, becaufe it is, even in its
natyre, corrupt. Other governments are deftroyed
by particular accidents, which do violence to the
principles of each conftitution; this is ruined by ijts
own intrinfic imperfeétions, when fome accidental
caufes do not prevent the corrupting of its prin-
ciples. It maintains itfelf, therefore, only when
circumftances, drawn from the climate, religion, fi-
tuation, or genius of the people, oblige it to con-
form to order, and to admit of fome rule. By thele
things its nature is forced, without being changed ;

its ferocity remains ; and it is made tame and traét-
able only for a time.

CHAP XL

Natural Effelis of the Goodnefs and Corruption of the
" Principles of Government,

WHEN once the principles of government are
corrupted, the very beft laws become bad, and turn
againft the ftate: bur, when the principles are
found, even bad laws have the fame effect as good
the force of the principle draws every thing to it.

The inhabitants of Crete ufed a very fingular me-
thod, to keep the principal magiftrates dependent
on the laws; which was that of infurreition. Part
of the citizens rofe up in arms, § put the magiftrates

" " 4 AriftoL, Polit, book 2, chap, 10
¢ s @
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to flight, and obliged them to return to a private
life. This was fuppoled to be done in confequence
of the law. One would have imagined that an in-
flitution of this nature, which eftablithed fedition
to hinder the abufe of power, would have fubverted
any republic whatfoever ; and yet it did not fubvert
that of Crete. The reafon is this: *

When the ancients would exprefs a people that
had the ftrongeft affection for their country, they
were fure to mention the inhabitants of Crete: Our
country, faid Plato, T & name fo dear 1o the Cretans.
They called it by a name which fignifies the love of
a mother for her children.f Now, the love of our
country fets every thing to right.

The laws of Poland have likewife their infurrec-
tion: but the inconveniences thence arifing plainly
fhew that the people of Crete alone were capable of
ufing fuch a remedy with fuccefs.

The gymnic exercifes, eftablithed among the
Greeks, had the fame dependence on the goodnefs
of the principle of government. ¢ It was the La-
« cedemonians and Cretans (faid Plato|)) that o-
¢ pened thofe celebrated academies which gave
¢ them fo eminent a rank in the world. Modefty
¢ at firft was alarmed ; but it yielded to the public
“ utility,” In Plato’s time thefe inftitutions were
admirable, § as they had a relation to a very im=

¥ They always united immediately again®t foreign enemies; which was called
Jyneretifm, Plut, Mor, p. 884

+ Repub, lib. 9.

1 Plutarch’s Morals, treatife wbitber a man advanced in years ought to meddle
with public affairs,

|| Repub, lib, 5,

§ The gymnic art was divided into two parts, dancirg and wrefling. In
Crete they had the armed dances of the Curetes; at Sparta they had thofe of
Caftor and Pollux ; at Athens the armed dances of Pallas, which were extremely
proper for thufe that were not yet of age for military fervice.  Wreftling is the
image of war, faid Plato, of laws, baok 7. He commends antiquity fo- having
eftablifbed only two dances, the pacific and the Pyrrhic, See how the latter
gance was applied to the military art, Plato, ibids

portant
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portant obje&, which was the military art. But,
when virtue fled from Greece, the military art was
deftroyed by thefe inftitutions ; people appeared
then on the arena, not for improvement, but for
debauch.

Plutarch informs us,® that the Romans in his
time were of opinjon that thofe games had been the
principal caufe of the flavery into which the Greeks
were fallen. On the contrary, it was the flavery of
the Greeks that corrupted thofe exercifes. In Plu-
tarch’s time } their fighting naked in the parks, and
their wreftling, infected the young people with a
fpirit of cowardice, inclined them to infamous paf-
fions, and made them mere dancers : but, under
Epaminondas, the exercife of wreftling made the
‘Thebans win the famous battle of Leuctra.

There are very few laws which are not good,
while the ftate retains its principles. Here I may
apply what Epicurus faid of riches: ¢ It is not the
¢ liquor, but the veffel, that is corrupted.”

CHAP XIL
The fame Subjesd continued.

IN Rome the judges were chofen at firft from
the order of fenators. This privilege the Gracchi
transferred to the kmights: Drufus gave it to the
fenators and knights; Sylla to the fenators only ;
Cotta to the fenators, knights, and public treafu-
rers : Cefar excluded the latter : Antony made de-
curies of fenators, knights, and centurions.

. : . .. . Aulbidinfe
Ledzas Lacedemonis palafiras, Mart, 1ib, g, ep. 55,
% Plutarch’s Morals, in the treatife entitled, Queflions concerning the affairs of
the Romans,
+ Ibid,
1 Plutarch’s Morals, Table Propoftions, book 2,

‘When



Cuar.13. THE SPIRIT OF LAWS. 155

When once a republic is corrupted, there is no
poflibility of remedying any of the growing evils,
but by removing the corruption and reftoring its loft
principles : every other correltion is either ufelefs or
a new evil. While Rome preferved her principles
entire, the judicial power might, without any abufe,
be lodged in the hands of {enators: but, as foon as
this city became corrupt, to whatever body that
power was transferred, whether to the fenate, tothe
knights, to the treafurers, to two of thofe bodies, to
all three together, or to any other; matters ftill
went wrong. The knights had no more virtue than
the fenate ; the treafurers no more than the knights;
and thefe as little as the centurions.

After the people of Rome had obtained the pri-
vilege of fharing the magiftracy with the patricians,
it was natural to think that their flatterers would
immediately become arbiters of the government.
But no fuch thing ever happened. It was obferva-
ble, that the very people, who had rendered the
plebeians capable of public offices, ever fixed their
choice upon the patricians. Becaufe they were vir-
tuous, they were magnanimous ; and, becaufe they
were free, they had a contempt of power. Bu,
when their morals were corrupted, the more power
they were poffefled of, the lefs prudent was their
conduét; till, at length, upon becoming their own
tyrants and flaves, they loft the ftrength of liberty,
o ffall into the weaknefs and impotency of licentiouf-
neis.

CHAP XIL
The Effest of an Oath among virtuous People.

THERE is no nation, fays Livy|, that has been
longer uncorrupted than the Romans; no nation

|| Book 1,
where
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where moderation and poverty have been longer re-
{pected.

Such was the influence of an oath among thofe
people, thar nothing bound them fironger to the
laws. They often did more, for the obfervance of
an oath, than they would ever have performed for
the thirft of glory, or for the love of their country.

‘When Quintus Cincinnatus the conful wanted to
raife an army in the city againft the #gui and the
Volfii, the tribunes oppofed him. ¢ Well, faid he,
¢ Jet all thofe, who have taken an oath to the con-
“ {ul of the preceding year, march under my ban-
¢ ner.”§ In vain did the tribunes cry out that this
oath was no longer binding, and that, when they
took it, Quintus was but a private perfon : the peo-
ple were more religious than thofe who pretended
to direct them; they would not liften to the dif+
tinctions or equivocations of the tribunes.

‘When the {ame people thought of retiring to the
Sacred Mount, they felt fome remorfe from the oath
they had taken to the confuls that they would fol-
low them into the field.q They entered then into
a defign of killing the confuls, but dropped it when
they were given to underftand that their oath would
ftill be binding. Now, it is eafy to judge of the
notion they entertained of the violation of an oath,
from the crime they intended to commit.

After the battle of Cannz the people were feized
with fuch a panic, that they would fain have retired
to Sicily : but, Scipio having prevailed upon them
to fwear they would not ftir from Rome, the fear
of violating this oath furpaffed all other apprehen-
fions. Rome was a fhip held by two anchors, re-
ligion and morality, in the midit of a furious tem-
pett,

§ Livy, book 3. € Ibid, book 3.
CHAP.
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CHAP. XIV.

How the fmalleft Change of the Conflitution is attended
with the Ruin of its Principles.

ARISTOTLE mentions the city of Carthage as
a well regulated republic.  Polybius tells us,*® that
there was this inconvenience, at Carthage, in the
fecond Punic war, that the fenate had loft almoft all
their authority. 'We are informed, by Livy, that,
when Hannibal returned to Carthage, he found
that the magiftrates and the principal citizens had
abufed their power, and converted the public re-
venues to their private emolument. The virtue,
therefore, of the magiftrates, and the authority of
the fenate, both fell at the {ame time; and all was
owing to the fame caufe.-

Every one knows the wonderful effeéts of the
cenforfhip among the Romans. There was a time
when it grew burthenfome; but fhll it was fup-
ported, becaufe there was more luxury than cor-
ruption. Claudius 1 weakened its authority ; by
which means the corruption became greater than
the Juxury, and the cenforthip dwindled away of
itfelf.§ After various interruptions and refump-
tions, it was entirely laid afide till it became alto-
gether ufelefs ; that 1s, till the reigns of Auguftus
and Claudius,

CHAP XV,
Sure Methods of preferving the three Principles.

I fhall not be able to make myfelf rightly under-

ftood, till the reader has perufed the four following
chapters,

* About a hundred years after.
_ + See bpok 11th, chap. xath.
1 SeeDio, book 38. Cicero’s life in Plutarch, Cicero to Atticus, book 4th,
letter 10 and 15, Afconius on Cicero de divinatione,
CHAP.
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CHAP XVL
Diftinttive Properties of a Republic.

IT is natural for a republic to have only a fmall
territory ; otherwife it cannot long fubfitt. Inan
extenfive republic there are men of large fortunes,
and confequently of lefs moderation: there are trufts
too confiderable to be placed in any fingle fubje& ;
he has interefts of his own ; he foon begins to think
that he may be happy and glorious by opprefling his
fellow-citizens; and that he may raife himfelf to gran-
deur on the ruins of his country.

In an extenfive republic, the public good is facri-
ficed to a thoufand private views; itis fubordinate
to exceptions, and depends on accidents. In a'fmall
one, the intereft of the public is more cbvious, better
underftood, and more within the reach of every citi-

'zen ; abufes have lefs extent, and of courfe are lefs
protected.

The long duration of the republic of Sparta was
owing to her having continued in the fame extent of
territory after all her wars. The fole aim of Sparta
was liberty ; and the fole advantage of her liberty
glory.

It was the fpirit of the Greek republics to be as
contented with their territories as with their laws,
Athens was firft fired with ambition, and gave it to
Lacedemon; but it was an ambition rather of com-
manding a free people than of governing flaves; ra-
ther of directing than of breaking the union. -All
was loft upon the ftarting up of monarchy, a govern-
ment whofe {pirit is more turned to increafe of domi-
hion. :

Excepting
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Excepting particular circumftances*, it is difficule
for any other than a republican government to {ub-
fift longer in a fingle town. A prince of fo petty a

. ftate would naturally endeavour to opprefs his fubjets,

becaufe his power would be great, while the means
of enjoying it, or of caufing it to be refpected, would
be inconfiderable. The confequence is, he would
trample upon his people. On the other hand, fuch
a prince might be eafily cruthed by a foreign, or even
a domeftic, force; the people might every inftant
unite and rife up againft him. Now, as foon as the
fovereign of a fingle town is expelled, the quarrel is
over; but, if he has many towns, it only begins.

CH A P. XVIL
Diftinitive Properties of a Monarchy.

A monarchical ftate ought to be of a moderate ex-
tent., Were it fmall, it would form itfelf into a re-
public ; were it very large, the nobility, pofleffed of
great eftates, far from the eye of the prince, with a
private court of their own, and fecure moreover from
fudden executions, by the laws and manners of the
country, fuch a nobility, I fay, might throw off their
allegiance, having nothing to fear from too flow and
too diftant a punifhment.

Thus, Charlemagne had fcarce founded his empire
when he was obliged to divide it : whether the go-
vernors of the provinces refufed to obey ; or whe-
ther, in order to keep them more under fubjection,
there was a neceflity of parcelling the empire into
feveral kingdoms,

After the deceafe of Alexander, his empire was
divided. How was it poflible for thofe Greek and

* Aswhena petty fovereign fupports himfelf betwixt two great powers by means
of their mutual jealoufy ; but thea he bes only a precarious exiftence,

Macedonian
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Macedonian chiefs, who were each of them free and
independent, or commanders at leaft of the victo-
rious bands difperfed throughout that vaft extent of
conquered land, how was it poflible, I fay, for them
to obey ?

Auttila’s empire was diffolved foon after his death ;
fuch a number of kings, who were no longer under
reftraint, could not refume their fetters.

The fudden eftablifhment of unlimited power is a
remedy, which, in thofe cafes, may prevent a diffolu-
tion. But how dreadful the remedy, which, after
the enlargement of dominion, opens a new {cene of
mifery!

The rivers haften to mingle their waters with the
fea; and monarchies lofe themfelves in defpotic
power.

CHAP XVIL
Particular Cafe of the Spanifb Monarcky.

LET not the example of Spain be produced againft
me ; it rather proves what I affirm. To preferve
America, fhe did what even defpotic power itfelf
does not attempt ; fhe deftroyed the inhabitants. To
preferve.her colony, fhe was obliged to keep it de-

endent even for its fubfiftence,

In the Netherlands, fhe eflayed to render herfelf
arbitrary, and, as foon as the abandoned the attempt,
her perplexity increafed.- On the one band, the
Walloonis would not be governed by Spaniards ; and,
on the other, the Spanifh foldiers refufed to fubmit
to Walloon officers+.

In Italy, fhe maintained her ground merely by ex-
haufting herfelf and by enriching that country. For
thofe, who would have been pleafed to have got rid

ot $ee the biftory of the Unitcd-Provinces, by Monf, Le Clerc.

of
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of the king of Spain, were not in a humour to refufe

his gold.
CHAP. XIX.

Diftintlive Properties of a defpotic Government.

A large empire {uppofes a defpotic authority in the
perfon who governs. Itis neceflary that the quicknefs
of the prince’s refolutions fhould fupply the diftance
of the places they are fent to; that fear fhould pre-
vent the remifinefs of the diftant governor or magif-
trate ; that the law fhould be derived from -a fingle
perfon, and fhould fhift continually, according to
the accidents which inceflantly multiply in a ftate
in proportion to its extent.

CHAP XX
Confequence of the preceding Chapters.

- IF it be therefore the natural property of fmall
ftates to be governed as a republic; of middling
ones, to be fubject to a monarch ; and of large em-
pires, to be {fwayed by a defpotic prince; the con-
fequence is, that, in order to preferve the principles
of the eftablifhed government, the ftate muft be fup-
ported in the extent it has acquired, and that the
fpirit of this ftate will alter in proportion as it con-
tracts or extends its limits.

CHAP. XXI
Of the Empire of China.

BEFORE 1 conclude this book, I fhall anfwer an
objection that may be made to the foregoing doctrine.
Our miffionaries inform us that the government of
the vaft empire of China is admirable, and that it

has a proper mixture of fear, honour, and virtue.
Vor. L. M Con-
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Confequently, I muft have given an idle diftinction, in
eftablifhing the principles of the three governments.

But I cannot conceive what this honour can be,
among a people who aét only through fear of being
baftinaded §.

Again, our merchants are far from giving us any
fuch accounts of the virtue fo much talked of by the
miffionaries ; we need only confult them in relation
to the robberies and extortions of the mandarines ||.
I likewife appeal to another unexceptionable witnefs,
the great lord Anfon. :

Befides, father Perennin’s letters, concerning the
emperor’s proceedings againft fome of the princes of
the blood§, who had incurred his difpleafure by their
converfion, plainly fhew us a fettled plan of tyranny,
and barbarities committed by rule, that is, in cold
blood.

We have, likewife, monfieur de Mairan’s, and the
fame father Perennin’s, letters on the government of
China. I find, therefore, that, after a few. proper
quettions and anfwers, the whole myftery is unfolded.

Might not our miffionaries have been deceived by
an appearance of order? Might not they have been
ftruck with that conftant exercife of a fingle perfon’s
will? an exercife by which they themfelves are go-
verned, and which they are fo pleafed to find in the
courts of the Indian princes; becaufe, as they go
thither only in order to introduce great changes, it is
much eafier to perfuade thofe princes that there are
no bounds to their power, than to convince the peo-
ple that there are none to their fubmiffion (.

1 Itis the cudge! that governs China, fays father Du Halde,

|| Among others, De Lange’s relation,

§ Ofthe family of Sourmama, Edifying Letters, 18th Colle@ion,

4 See, in father Du Halde, how the miffionaries availed themfelves of the
acthority of Canhi to filence the mandarines, who conflantly declared, that, by
the laws of the country, ne foreign worfhip could be eftablithed in the empire.

In
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In fine, there is frequently fome kind of truth even
in errors themfelves. It may be owing to particular,
and perhaps very extraordinary, circumftances, that
the Chinefe government is not fo corrupt as one
might naturally expect. The climate, and fome
other phyfical caufes, may, in that country, have
had fo ftrong an influence on their morals, as, in fome
meafure, to produce wonders.

The climate of China is furprizingly favourable to
the propagation of the human fpecies. The women
are the moft prolific in the whole world. The moft
barbarous tyranny can put no ftop to the progrefs of
propagation. The prince cannot fay there, like Pha-
raoh, ¢ Let us deal wifely with them left they mul-
¢ tiply.” He would rather be reduced to Nero’s .
wifh, that mankind had all but one head. In fpite
of tyranny, China, by the force of its climate, will
be ever populous, and triumph over the tyrannical
opprefior.

China, like all other countries that live chiefly
upon rice, is fubject to frequent famines. When the
people are ready to ftarve, they difperfe, in order to
feek for nourifhment: in confequence of which,
gangs of robbers are formed on every fide. Moft
of them are extirpated in their very infancy, others
fwell, and are likewife fupprefled. And yet, in fo
great a number of fuch diftant provinces, fome band
or other may happen to meet with fuccefs. In that
cafe, they maintain their ground, ftrengthen their
party, form themfelves into a military body, march
up to the capital, and place their leader on the
throne.

From the very nature of things, a bad adminiftra-
tion is here immediately punifhed. The want of
fubfiftence, in fo populous a country, produces fud-
den diforders. The reafon why the redrefs of abu-

M2 fes,
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fes, in other countries, is attended with fuch diffi-
culty, is, becanfe their effets are not immediately
felt; the prince is not informed in fo fudden and
fenfible a manner as in China. -

‘The emperor of China is not tavght, like our
princes, that, if he governs ill, he will be lefs hap-
py in the other life, lefs powerful and lefs opulent in
this. Heknows, that, if his government be not juft,
he will be ftript both of empire and life.

As China grows every day more populous, nots
withftanding the expofing of children*, the inhabi-
tants are inceflantly employed in tilling the lands for
their fubfiftence. This requires a very extraordinary
attention in the government. It is their perpetual
concern that every man (hould have it in his power
to work, without the apprehenfion of being deprived
of the fruits of his labour. Confequently, this is not
fo much acivil, as a domeftic, government.

Such has been the origin of thofe regulations which
have been fo greatly extolled. They wanted to make
the laws reign in conjunétion with defpotic power
but whatever is joined to the latter lofes all its force:
In vaii did this arbitrary fway, labouring under its
own inconveniences, defire to be fettered ; it armed
itfelf with its chains, and is become {till more terrible.

China is therefore a defpotic ftate, whofe principle
is fear. Perhaps, in the earlieft dynafties, when the
empire had not fo large an extent, the government
might have deviated a little from this fpirit 3 but the
cafe is otherwife at prefent.

% See the order of Tfongtou for tilling the land, in the Edifying Letters, 21ft
colleétion,

BOOK
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B O O K IX.

OF LAWS, IN THE RELATION THEY BEAR TO A
’ DEFENSIVE FORCE.

CHAP L
In what Manner Republics provide for their Safety.

" IF arepublic be fmall, itis deftroyed by a foreign
force ; if it be large, it is ruined by an internal im-
perfection.

To this twofold inconveniency democracies and
ariftocracies are equally liable, whether they be good
or bad. The evil is in the very thing itfelf, and no
form can redrefs it.

It is therefore very probable that mankind would
have been, at length, obliged to live conftantly un-
der the government of a fingle perfon, had they not
contrived a kind of conftitution that has all the in-
ternal advantages of a republican, together with the
external force of a monarchical, government. I
mean, a confederate republic,

This form of government is a convention, by
which feveral petty ftates agree to become members
of a larger one, which they intend to eftablith. It
is a kind of affemblage of focieties, that conftitute a
new one, capable of increafing by means of farther
affociations, till they arrive to fuch a degree of pow-
er, as to be able to provide for the fecurity of the
whole body.

It was thefe affociations that fo long contributed
to the profperity of Greece. By thefe the Romans
attacked the whole globe; and by thefe alone the
whole globe withftood them. For, when Rome was
arrived to her higheft pitch of grandeur, it was the
affociations beyond the Danube and the Rhine, affo-

M 3 ciations
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ciations formed by the terror of her arms, that ena-
bled the barbarians to refift her. :

From hence it proceeds that Holland +, Germa-
ny, and the Swifs Cantons, are confidered in Europe
as perpetual republics.

The affociations of cities were formsrly more ne-
ceffary than in our times. A weak defencelefs town
was expofed to greater danger. By conqueft, it was
deprived not only of the executive and legiflative
power, as at prefent, but moreover of all human
property I.

A republic of this kind, able to withftand an ex-
ternal force, may fupport itfelf without any internal
corruption ; the form of this fociety prevents all
manner of inconveniences.

If a fingle member fhould attempt to ufurp the
fupreme power, he could not be fuppofed to have an
equal authority and credit in all the confederate ftates.
‘Were he to have too great an influence over one,
this would alarm the reft; were he to fubdue a part,
that which would ftill remain free might oppofe him
with forces independent of thofe which he had
ufurped, and overpower him before he could be fet-
tled in his ufurpation.

Should a popular infurreGtion happen in one of
the confederate ftates, the others are able to quellit,
Should abufes creep into one part, they are reformed
by thofe that remain found. The ftate may be de-
ftroyed on one fide and not on the other; the con-
federacy may be diffolved, and the confederates pre-
ferve their fovereignty.

As this government is compofed of petty repub-
lics, it enjoys the internal happinefs of each; and,

+ Itis compofed of about fifty different republics, all different from one anos
ther. State of the United-Provinces, by M. Janiffon,
¥ Civil liberty, goods, wives, childrep, temples, and evenburying- places,

with
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with regard to its external fituation, by means of the
affociation, it poffeffeth all the advantages of large
monarchies,

CHAP IL

That a confederate Government ought to be compofed of
States of the fame Nature, efpecially of the republican
Kind. '

THE Canaanites were deftroyed by reafon they
were petty monarchies, that had no union nor con-
federacy for their common defence: and, indeed, a
confederacy is not agreeable to the nature of petty
monarchies.

As the confederate republic of Germany confifts of
free cities, and of petty ftates fubjett to different
princes, experience fhews us, that it is much more
imperfe& than that of Holland and Swifferland.

The {pirit of monarchy is war and enlargement of
dominion : peace and moderation is the fpirit of a
republic. Thefe two kinds of government cannot
naturally fubfift in a confederate republic.

Thus we obferve, in the Roman hiftory, that,
when the Veientes had chofen a king, they were im-
mediately abandoned by all the other petty republics
of Tufcany. Greece was undoune as foon as the
kings of Macedon obtained a feat among the Am-
phiétyons.

The confederate republic of Germany, compofed
of princes and free towns, {ubfifts by means of a chief,
yvho is, in fome refpeéts, the magiftrate of the union,
n others, the monarch.

M4 CHAP.
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CHAZP IL
Other Requifites in a confederate Republic.

IN the republic of Holland, one province cannot
conclude an alliance without the confent of the
others. This law, which is an excellent one, and
even neceffary in a confederate republic, is wanting
in the Germanic conftitution, where it would prevent
the misfortunes that may happen to the whole con-
federacy through the imprudence, ambition, or ava-
rice, of a fingle member. A republic, united by a
political confederacy, has given itfelf entirely up, and
has nothing more to refign.

It is difficult for the united ftates to be all of equal
power and extent, The Lycian * republic was an
affociation of twenty-three towns ; the large ones had
three votes in the common council, the middling
ones two, and the fmall towns one. ‘The Dutch re-
public confifts of feven princes of different extent of
territory, which have each one voice.

The cities of Lycia+ contributed to the expences
of the ftate according to the proportion of fuffrages.
The provinces of the united Netherlands cannot fol-
low this proportion ; they muft be directed by that
of their power.

In Lycial, the judges and town magiftrates were
elected by the common council, and according to
the proportion already mentioned. In the republic
of Holland, they are not chofen by the common
council, but each town names its magiftrates. Were
1 to give a model of an excellent confederate repub-
lic, Ifhould pitch upon that of Lycia.

® Strabo, Jib, 14 t Ibid, {| Ibid.

CHAP.
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CHAP IV.

In what Manner defpotic Governments provide for their
Security.

AS republics provide for their fecurity by uni-
ting, defpotic governments do it by feparating, and
by keeping themfelves, as it were, fingle. ~They
facrifice a part of the country; and, by ravaging
and defolating the frontiers, they render the heart
of the empire inaccefiible,

It is a received axiom, in geometry, that the
greater the extent of bodies, the more their circum-
terence is relatively fmall. This praétice, therefore,
of laying the frontiers wafte, is more tolerable in
large than in middling flates.

A defpotic government does all the mifchief to
itfelf that could be committed by a cruel enemy
whofe arms it were unable to refift.

It preferves itfelf, likewife, by another kind of
feparation, which is by putting the moft diftant pro-
vinces into the hands of a great vaffal. The Mogul,
the king of Perfia, and the emperors of China, have
their feudatories ; and the Turks have found their
account in putting the Tartars, the Moldavians,
the Walachians, and formerly the Tranfylvanians,
between themfelves and their enemies.

CHAP. V.

In what Manner a monarchical Government provides
for its Secarity.

A monarchy never deftroys itfelf like a defpotic
government. But a kingdom of a moderate extent
1s liable to fudden invafions: it muft therefore have
fortrefles to defend its frontiers, and troops to gar-

rifon
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rifon thofe fortreffes. The leaft fpot of ground is
difputed with military fkill and refolution. Defpo-
tic ftates make incurfions againft one another: it is
monarchies only that wage war.

Fortreflfes are proper for monarchies : defpotic
governments are afraid of them. They dare not
mtruft their officers with fuch a command, as none
~ of them have any affection for the prince or his go-
vernment.

CHAP VL
Of the defenfive Force of States in general.

TO preferve a ftate in its due force, it muft have
fuch an extent, as to admit of a proportion between
the celerity with which it may be invaded, and that
with which it may defeat the invafion. As an in-
vader may appear on every fide, it is requifite that
the ftates thould be able to make, on every fide, its
defence; confequently it fhould be of a moderate
extent, proportioned to the degree of velocity that
nature has given to man, to enable him to move
from one place to another,

France and Spain are exatly of a proper extent.
They have fo ealy a communication for their forces,
as to be able to convey them immediately to what
part they have a mind: the armies unite and pafs
with rapidity from one frontier to another, without
any apprehenfion of fuch difficulties as require time
to remove.

It is extremely happy for France that the capi-
tal ftands near to the different frontiers in propor-
tion to their weaknefs; and the prince has a better
view of each part of his country, according as it is
more expofed.

But, when a vaft empire, like Perfia, is attacked,

it is feveral months before the troops are affembled
in
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in abody ; and then they are not able to make fuch
forced marches, for that fpace of time, as they
could for fifteen days. Should the army on the
frontiers be defeated, it is foon difperfed, becaufe
there is no neighbouring place of retreat. The vic-
tor, meeting with no refiftance, advances with all
expedition, fits down before the capital, and lays
fiege to it, when there is fcarce time fufficient to
fummon the governors of the provinces to its re-
lief. Thofe who forefee an approaching revolution
haften it by their difobedience : for men, whofe fi-
delity is entirely owing to the danger of punithment,
are eafily corrupted as foon as it becomes diftant ;
their aim is their own private intereft : the empire is
fubverted, the capital taken, and the conqueror dif-
putes the feveral provinces with the governors.

The real power of a prince does not confift fo
much in the facility he meets with in making con-
quefts, as in the difficulty an enemy finds in attacke-
ing him, and, if I may fo fpeak, in the immuta-
bility of his condition. But the increafe of terri-
tory obliges a government to lay itfelf more open to
an enemy. :

As monarchs, therefore, ought to be endued with
wifdom in order to increafe their power, they ought
likewife to have an equal fhare of prudence to con-
fine it within bounds. Upon removing the incon-
veniences of too imall a territory, they fhould have
their eye conftantly on the inconveniences which at-
tend its extent.

CHAP VIL
A Reflexion,

THE enemies of a great prince, whofe reign was
protracted to an unufual length, have very often ac-

cufed
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cufed him, rather, I believe, from their own fears,
than upon any folid foundation, of having formed
and carried on a project of univerfal monarchy.
Had he attained his aim, nothing would have been
more fatal to his fubjects, to himfelf, to his family,
and ro all Europe. Heaven, that knows our true
interefts, favoured him more, by preventing the
fuccefs of his arms, than it could have done by .
crowning him with viétories. Inftead of raifing him
to be the only fovereign in Europe, it made him
happier by rendering him the moft powerful.

The fubjects of this prince, who, in travelling
abroad, are never affeted .but with what they have
left at home ; who, on quitting their own habita-
tions, look upon glory as their chief obje, and,
in diftant countries, as an obftacle to their return;
who difguit you even by their good-qualities, be-
caufe they are tainted with fo much vanity ; who
are capable of fupporting wounds, perils, and fa-
tigues, but not of foregoing their pleafures; who
are fupremely fond of gaiety, and comfort them-
felves for the lofs of a battle by a fong upon the ge-
neral; thofe fubjets, I fay, would never have the
folidity requifite for an enterprize of this kind;
which, if defeated in one country, would be unfuc-
cefsful every where elfe; and, if once unfuccefsful,
would be fo for ever.

CHAP. VIIIL

A particular Cafe, in which the defenfive Force of @
State is inferior to the offenfive.

IT was a faying of the lord of Coucy to king
Charles V. ¢ that the Englith are never weaker,
- ¢ nor eafier overcome, than in their own country.”
The fame was obferved of the Romans; the fame lc;f
tne
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the Carthaginians ; and the famc. will happer} to e-
very power that fends armies to diftanr countries, in
order to re-unite, by difcipline and military force,
thofe who are divided among themfelves by political
or civil interefts. The ftate finds itfelf weakened by
the diforder that ftill continues, and more fo by the
remedy. :

The lord of Coucy’s maxim is an exception to the
general rule, which difapproves of wars againft dif-
tant countries: and this exception confirms likewife
the rule, becaufe it takes place only with regard to
thofe by whom fuch wars are undertaken.

CHAP IX.
Of the relative Force of States.

ALL grandeur, force, and power, are relative.
Care, therefore, muft be taken, that, in endeavour-
ing to increafe the real grandeur, the relative be not
dimimfhed.

Under the reign of Lewis XIV. France was at
its higheft pitch of relative grandeur. Germany
had not yet produced fuch powerful princes as have
fince appeared in that country. Italy was in the
fame cale. England and Scotland were not yet
formed into one united kingdom. Arragon was not
joined to Caftile : the diftant branches of the Spa-
nith monarchy were weakened by it, and weakened
it in their turn : and Mufcovy was as little known in
Europe as Crim-Tartary.

CHAP X

Of the Weaknefs of neighbouring Siates.

WHENSOEVER a ftate lies contiguous to an-
other that happens to be in its decline, the former
ought
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ought to take particular care not to precipitate the
ruin of the latter, becaufe this is the happieft fitua-
tion imaginable ; nothing being fo convenient as for
one prince to be near another who receives for him
all the rebuffs and infults of fortune : and it feldom
happens that, by fubduing fuch a ftate, the real
power of the conqueror is as much increafed as the
relative is diminifhed.

B O OK X

OF LAWS, IN THE RELATION THEY BEAR TO OFFEN-
SIVE FORCE.

CHAP L
Of offenfive Force.
OFFENSIVE force is regulated by the law of

nations; which is the political law of each country,
confidered in its relation to every other,

CHAUP IL
Of War.

THE life of governments is like that of man.
The latter has a right to kill in cafe of natural de-
fence ; the former have a right to wage war for their
own prefervation.

In the cafe of natural defence I have a right to
kill, becaufe my life is, in refpect to me, what the
life of my antagonift is to him. In the fame man-
ner a ftate wages war, becaufe its prefervation is like
that of any other being. '

‘With
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With individuals the right of natural defence
does not imply a neceffity of attacking. Inftead
of attacking, they need only have recourfe to pro-
per tribunals. They cannot, therefore, exercife
this right of defence, but in fudden cafes, when
immediate death would be the confequence of wait-
ing for the afliftance of the law. But, with ftates,
the right of natural defence carries along with it
fometimes the neceflity of attacking ; as, for in-
ftance, when one nation fees that a continuance of
peace will enable another to deftroy her, and that to
attack that nation inftantly is the only way to pre-
vent her own deftruction.

From thence it follows, that petty ftates have
oftener a right to declare war than great ones, be-
caufe they are oftener in the cafe of being afraid of
deftruétion.

The right, therefore, of war is derived from ne-
ceflity and ftri¢t juftice. If thofe who dirett the
confcience or councils of princes do not abide by
this maxim, the confequence is dreadful. When
they proceed on arbitrary principles of glory, con-
venience, and utility, torrents of blood muft over-
{pread the earth.

But, above all, let them not plead fuch an idle
pretext as the glory of the prince: his glory is no-
thing but pride ; it is a paffion, and not a legitimate
right.

It is true the fame of his power might increafe
the firength of his government s but it might be
equally increafed by the reputation of his juftice.

CHAP.
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CHAP IL
Of the Right of Conqueft.

FROM the right of war comes that'of conqueft;
which is the confequence of that right, and ought
therefore to follow its fpirit.

The right the conqueror has over a conquered
people is directed by four forts of laws; the law of
nature, which makes every thing tend to the prefer-
vation of the fpecies; the law of natural reafon,
which teaches us to do to others what we would have
done to ourfelves; the law that forms political foci-
eties, whofe duration nature has not limited ; and,
in fine, the law derived from the nature of the thing
itfelf. Conqueft is an acquifition, and carries with
it the fpirit of prefervation and ufe, not of deftruction.

The inhabitants of a conquered country are treat-
ed by the conqueror one of the four following ways :
either he continues to rule them according to their
own laws, and affumes to himfelf only the exercife of
the palitical and civil government; or he gives them
new political and civil government; or he deftroys
and difperfes the fociety ; or, in fine, he exterminates
the people. ,

The firft way is conformable to the law of nations
nowfollowed; the fourth is more agreeable to the law
of nations followed by the Romans; in refpect to
which, [ leave the reader to judge how far we have
improved upon the ancients. We muft give due
commendations to our modern refinements in reafon,
religion, philofophy, and manners. ‘

The authors of our public law, guided by ancient
biftories, without confining themfielves to cafes of
ftri¢t neceflity, have fallen into very great errors.
They have adopted tyrannical and arbitrary princi-
ples, by fuppofing the conquerors to be invefted with
1 know not what right to kill: from thence they

have -
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have drawn confequences as terrible as the very prin-
ciple, and eftablifhed maxims which the conquerors
themfelves, when poflefied of the leaft grain of fenfe,
never prefumed to follow. Itisa plain cafe, thar,
when the conqueft is completed, the conqueror has
no longer a right to kill, becaufe he has no longer the
plea of natural defence and felf- prefervation.

What has led them into this miftake is, that they
imagined the conqueror had a right to deftroy the-
ftate ; from whence they inferred, that he had a right
to deftroy the men that compofe it: a wrong conife-
quence from a falfe principle. For, from the de-
firuétion of the ftate, it does not at all follow, that
the people, who compofe it, ought to be alfo deftroy-
ed. The ftate 1s the aflociation of men, and not the
men themfelves; the citizen may perifh, and the
man remain.

From the right of killing, in the cafe of conquett,
politicians have drawn that of reducing to flavery; a
confequence as ill grounded as the principle.

- There is no fuch thing as a right of reducing peo-
ple to {lavery, but when it becomes neceflary for the
prefervation of the conqueft. Prefervation, and not
fervitude, is the end of conqueft ; though fervitude
may happen fometimes to be a neceffary means of

prelervation.

' Even in that cafe it is contrary to the nature of
things that the flavery fhould be perpetual. The
people enflaved ought to be rendered capable of be-
coming fubje@s. Slavery in conquefts is an acci-
dental thing. When, after the expiration of a certain
fpace of time, all the parts of the conquering ftate are
connetted with the conquered nation, by cuftom,
marriages, laws, affociations, and by a certain con-
formity of difpofition, there ought to be an end of
the flavery. For the rights of the conqueror are

VoL, L. N founded
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founded entirely on the oppofiticn between the two
nations in thofe very articles, whence prejudices arife
and the want of mutual confidence. ,

A- conqueror, therefore, who reduces the con-
quered people to flavery, ought always to referve to
himfelf the means (for means there are without num-
ber) of reftoring them to their liberty. ‘

Thefe arc far from being vague and uncertain no-
tions. Thus our anceftors afted; thofe anceftors
who conquered the Roman empire. The laws they
made in the heat and tranfport of paffion, and in the
infolence of viétory, were gradually foftened ; thofe
laws were at firft fevere, but were afterwards ren-
dered impartal. The Burgundians, Goths, and
Lombards, would have the Romans continue a con-
quered people; but the laws of Euric, Gundebald,
and Rotbharis, made the Romans and barbarians fel-.
low-citizens. * -

Charlemagne, to tame the Saxons, deprived them-
of their liberty and property. Lewis the Debonnaire
made them a free people+; and this was one of the
moft prudent regulations during his whole reign.
Time and fervitude had foftened their manners, and
they ever after adhered to him with the greateft fi--
delity,

CHAP IV.
Some Advantages of a conquered People.

INSTEAD of inferring fuch deftruétive confe-
quences from the right of conqueft, much better
would it have been for politicians to mention the ad-
vantages which this very right may fometimes give
toa conquered people ; advantages which would be

* Sce the code of barbarian laws,
+ Sce the anonymous auther of the life of Lewis the Debonnaire, in Due
chefne’s colletion, tom, 2. p. 296,
more¢
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more fenfibly and more univerfally experienced, were
our law of .nations exactly followed, and eftablithed
in every part of the globe.

Conquered countries are, generally fpeaking, de-
generated from their original inftitution. Corrup-
tion. has crept in, the execution of the laws has been
neglected, and the government is grown oppreflive.
Who can queftion but fuch a ftate would be a gainer,
and derive fome advantages from the very conqueft
ufelf, if it did not prove deftruétive? When a go-
vernment is arrived to that degree of corruption as to
be_incapable. of reforming itfelf, it would nor lofe
much by being new moulded. A conqueror, who
enters triumphant into a country, where the moneyed
men have, by a variety of artifices, infenfibly arrived
at innumerable ways of encroaching on the public;
where the miferable people, who fee abufes grown
into laws, are ready to fink under the weight of op-
preffion, yet think they have no right to apply for
redrefs; a conqueror, I fay, may make a total
change ; and then the tyranny of thofe wretches will
be the firft thing expofed to his refentment,

'We have beheld, for inftance, countries opprefled
by the farmers of the revenues, and eafed afterwards
by the conqueror, who had neither the engagements
nor wants of the legitimate prince. Even the abu-
fes have been often redreffed without any interpofition
of the conqueror.

Sometimes the frugality of a conquering nation
has enabled them to allow the conquered thofe ne-
ceflaries of which they had been deprived under a
lawful prince.

A conqueft may deftroy pernicious prejudices, and
lay, if I may prefume to ufe the expreflion, the na-

tion under a better genius.
N 2 ‘What
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What good might not the Spaniards have done to
the Mexicans? They had a mild religion to impart
to them, but they filled their heads with a frantic
fuperftition: they might have fet flaves at liberty ;
they made free men Taves : they might have unde-
ceived them with regard to the abufe of human facri-
fices ; inftead of that, they deftroyed them. Never
fhould I have finifhed, were I to recount all the
good they might have done, and all the mifchief they
committed.

It is a conqueror’s bunnefs to repair a part of the
mifchief he has occafioned. The right, therefore,
of conqueft I define thus: a neceffary, lawful, but
unhappy, power, which leaves the conqueror under

a heavy obligation of repairing the injuries done to
humanity.

CHAP V.
Gelon, King of Syratufe.

THE nobleft treaty of peace ever mentioned in
hiftory is, in my opinton, that which Gelon made
with the Carthaginians. He infifted upon their abo-
lithing the cuftom of facrificing their children f:
Glorious indeed! After having defeated three hun-
dred thoufand Carthaginians, he required a condition
that was advamagcous only to themfelves; or, rather,
he ﬂ:xpulated in favour of human nature.
The Baétrians expofed their aged fathers to be de-
voured by large maftiffs : a cultom fuppreflfed by

Alexander||, whereby he obtained a fignal triumph
over fuperftition.

1 See M. Barbeyrac” scolle&xon, art, 132,
{i Strabo, lib, 2.

.CHAP.
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CHAP VL
Of Conquefts made by a Republic.

IT is contrary to the nature of things, that, in a
confederate government, one ftate thould make any
conqueft over another, as in our days we have feen
in Swifferiand. § In mixt confederate republics,
where the affociation is between petty republics and
monarchies of a imall extent, this is not {o abfurd.

Contrary it is aifo to the nature of things that a
democratical republic fhould conquer towns which
cannot enter into the {phere of its democracy. Itis
neceffary that the conquered people fhould be ca-
pable of enjoying the privileges of fovereignty, as
was fettled in the very beginning among the Ro-
mans, The conqueft ought to be limited to the
number of citizens fixt for the democracy.

If a democratical republic fubdues a nation in
order to govern them as fubjeéts, it expofes its own
liberty, becaufe it intrufts too great a power to thofe
who are appointed to the command of the conquered
provinces.

How dangerous would have been the fituation of
the republic of Carthage had Hannibal made him-
felf mafter of Rome! What would not he have
done in his own country had he been vittorious, —
he who caufed fo many revolutions in it after his de«
fear? *

Hanno could never have diffuaded the fenate
from fending- fuccours to Hannibal had he ufed no
other argument than his own jealoufy. The Car-
thaginian {fenate, whofe wifdom is {o highly extolled
by Ariftotle, (and which has been evidently proved

§ With regard to Tockenburg.
* He was at the head of a faction.

N 3 by
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by the profperity of that republic,) could never
have been determined by other than folid reafons.
They muft have been ftupid not to fee that an army,
at the diftance of three hundred leagues, would
neceffarily be expofed to lofles which required repa-
ration.

Hanno’s party infifted that Hannibal thould be
delivered up tc the Romans.t+ They could not at
that time be afraid of the Romans ; they were there-
fore apprehenfive of Hannibal.

It was impoffible, fome will fay, for them to
imagine that Hannibal had been fo fuccefsful. But
how was it poffible for them to doubtof it ? Could
the Carthaginians, a people fpread over all the
earth, be ignorant of what was tranfating in Italy ?
No: they were fufficiently acquainted with it, and
for that reafon they did not care to fend fupplies to
Hannibal.

Hanno became more refolute after the battle of
Trebia, aftet the battle of Thrafimenus, after that
of Cannz : it was not his incredulity that increafed,
but his fear. '

CHAP. VIL
The fame Subjef continued.

THERE is ftill another inconvenience in con-
quefts made by democracies. Their governmenr is
ever odious to the conquered itates. It is appa-
rently monarchical : but, in reality, itis much more
oppreflive than monarchy, as the experience of all
ages and countries evinces.

The conquered people are in a melancholy fitu-
ation : they neither enjoy the advantages of a repub-
lic, nor thofe of a monarchy.

+ Hanno wanted to deliver Hannibal up to the Romans, as Cato would fain
have delivered up Cefar to the Gauls.
What
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‘What has been here faid of a popular ftate is ap-
plicable to ariftocracy. .

CHAP. VIIL.
The Jame Subject continued.

‘WHEN a republic, therefore, keeps another na-
tion in fubjection, it fhould endeavour to repair the
inconveniences arifing from the nature of its fitua-
tion, by giving it good laws, both for the political
and civil government of the people.

‘We have an inftance of an ifland in the Mediter-
ranean, fubjet to an Italian republic, whofe politi-
cal and civil laws, with regard to the inhabitants of
that ifland, were extremely defeétive. The act of
indemnity,* by which it ordained that no one fhould
be condemned to bodily punithment in confequence
of the private knowledge of the governor, ex in-
formata confcientia, is flill recent in every body’s me-
mory. There have been frequent inftances of the
people’s petitioning for privileges: here the fove-
reign grants only the common right of all nations,

CHAP IX.
Of Conquefts made by a Monarchy.

IF a monarchy can long fubfift before it is weak-
ened by its increale, it will become formidable;
and its firength will remain entire while pent up by
the neighbouring monarchies.

It ought not, therefore, to aim at conquefts be-
yond the natural limits of its government. So foon
as it has paffed thefe limits it is prudence to ftop.

* Of the 18th of O&ober, 1738, printed at Genoa, by Franchelli, Vie-
tiamo al noftro general governatore in detta ifola di condannare in avennire fola-
mente ex informata confeientia perfona alcuna nazionale in pena afflittiva ; potra
ken fi arreftare ed incarcerare le perfone che gli farranno fofperte, falvo diren-
desne poi 2 noi conto follecitamente, Art, 6.

N 4 In
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In this kind of conqueft things muft be left as
they were found; the fame courts of judicature, the
fame laws, the fame cuftoms, the fame privileges :
there ought to be no other alteration than that of
the army and of the name of the fovereign.

When a monarchy has extended its limits by the
conqueft of neighbouring provinces, it thould treat
thofe provinces with great lenity.

If a monarchy has been long endeavouring at
conquefts, the provinces of its ancient demefne are
generally ill-ufed : they are obliged to fubmit both
to the new and to the ancient abufes, and to be de-
populated by a vaft metropolis that fwallows up the
whole. Now, if, after having made conquefts
round this demefne, the conquered people were
treated like the ancient fubjects, the ftate would be
undone; the taxes, fent by the conquered provinces
to the capital, would never return ; the inhabitants
of the frontiers would be ruined, and confequently
the frontiers would. be weaker ; the people would
be difaffetted ; and the fubfiftence of the armies de-
figned to act and remain there would become more
precarious,

Such i1s the neceffary ftate of a conquering mo-
narchy ; a fhocking luxury in the capital ; mifery
in the provinces fomewhat diftant; and plenty in
the moft remote. It is the fame with fuch a mo-
narchy as with our planet; fire at the center, ver-
dure on the furface, and, between both, a dry, cold,
and barren, earth.

CHAP X
Of one Monarchy that fubdues anotber.

SOMETIMES one monarchy fubdues another,
"The {maller the latter, the better it is over-awed by
fortrefles 3
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fortrefles ; and, the larger it is, the better will it be
preferved by colonies.

CHAP XL
Of the Manners of & conquered People.

IT is not fufficient, in thofe conquefts, to let the
conquered nation enjoy their own laws; it is per-
haps more neceffary to leave them alfo their man-
ners, becaufe people in general have a ftronger at-
tachment to thefe than to their laws.

The French have been driven nine times out of
Italy, becaufe, as hiftorians fay, of their infolent
familiarities with the fair fex. It is too much for a
nation to be obliged to bear, not only with the pride
of conquerors, but with their incontinence and in-
difcretion : thefe are, without doubt, moft grievous
and intolerable, as they are the fource of infinite
outrages. ' '

CHAP XIL
Of a Law of Cyrus.

FAR am I from thinking that a good law which
Cyrus made to oblige the Lydians to practife none
but mean or infamous profeflions. It is true, he
direted his attention to an object of the greateft
importance ; he thought of guarding againft revolts,
and not invafions : but invafions will foon come,
when the Perfians and Lydians unite and corrupt
each other. 1 would therefore much rather fup-
port, by laws, the fimplicity and rudenefs of the
conquering nation, than the effeminacy of the con-
quered.

1 See Puffendor”s Univerfal Hiftory.
Ariftodemus,
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Ariftodemus, tyrant of Cume, 1 ufed all his en-
deavours to banifh courage, and to enervate the
minds of youth. He ordered that boys fhould let
their hair grow in the fame manner as girls; that
they fhould deck it with flowers, and wear long
robes of different colours down to their heels; that,
when they went to their mafters of mufic and dan-
cing, they fhould have women with them to carry
their umbrelloes, perfumes, and fans, and to pre-
fent them with combs and looking-glafles whenever
they bathed. This education lafted till the age of
twenty ; an education that could be agreeable to
none but to a petty tyrant, who expofes his {ove-
reignty to defend his life.

CHAP. XII

Cuarcies Xl

THIS prince, who depended entirely on his own

ftrength, haftened his ruin by forming defigns that
could never be executed but by a long war; a thing
which his kingdom was unable to fupport.
. It was not a declining ftate he undertook to fub-
vert, but a rifing empire. The Ruffians made ufe
of the war, he waged againft them, as of a military
fchool. Every defeat brought them nearer to vic-
tory ; and, lofing abroad, they learnt to defend
themfelves at home.

Charles, in the deferts of Poland, imagined himfelf
fovereign of the whole world. Here he wandered,
and with him, in fome-meafure, wandered Sweden ;
whillt his capital enemy acquired new ftrength a-
gainft him, locked him up, made fettlements along
the Baltic, deftroyed or fubdued Livonia.

1 Dionyf, Halicar, 1 7.
Sweden
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Sweden was like a river, whofe waters are cut off
at the fountain-head, in order to change its courfe.

" It was not the affair of Pultova thac ruined Charles.

Had he not been deftroyed at that place, he would
in another. The cafualties of fortune are eafily re-
paired ; but who can be guarded againft events that
inceffantly arife from the narure of things?

But neither nature nor fortune was ever fo much
againft him as he himfelf.

He was pot directed by the prefent [ituation of
things, but by a kind of plan of his forming ; and
even this he followed very ill. He was not an A-
lexander 3 but he would have made an excellent fol-
dier under that monarch.

Alexander’s project fucceeded becaufe it was pru-
dently concerted.  The bad fuccefs of the Perfians
in their feveral invafions of Greece, the conquefis of
Agefilaus, and the retreat of the ten thoufand, had
fhewn to demonitration the fuperiority of the Greeks -
in their manner of fighting and in their arms ; and
it was well known that the Perfians were too proud to
be corrected.

It was no longer poffible for them to weaken
Greece by divifions : Greece was then united under
one head, who could not pitch upon a better me-
thod of rendering her infenfible of her fervitude,
than by flattering her vanity with the deftruction of
her hereditary enemy, and with the hopes of the
conqueft of Afia. ‘

Anempire, cultivated by the moft induftrious na.
tion in the world, that followed agriculture from a
principle of religion; an empire, abounding with
every conveniency of life ; furnifhed the enemy with
all neceffary means of fubfifting. ,

It was eafy to judge, by the pride of thofe kings,
who in vain were mortified by their numerous de-

feats,
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feats, that they would precipitate their ruin by their
forwardnefs in venturing battles; and that the flat-
tery of their courtiers would never permit them to
doubt of their grandeur.

The proje& was not only wife, but wifely executed.
Alexander, in the rapidity of his conqueits, even in
the impetuofity of his pafiion, had, it I may fo ex-
prefs myfelf, aflath of reafon by which he was directed,
and which thofe, who would fain have made a ro-
mance of his hiftory, and whofe minds were more
corrupt than his, could not conceal from our view.

Let us defcend more minutely into his hiftory.

CHAP. XIv,
ALEXANDER,

HE did not fet out upon his expedition till he had
fecured Macedonia againft the neighbouring barba-
rians and completed the reduétion of Greece; he
availed himfelf of this conqueft for no other end than
for the execution of his grand enterprize ; he ren-
dered the jealoufy of the Lacedaemonians of no effect;
he attacked the maritime provinces; he caufed his
land forces to keep clofe to the fea coaft, that they
might not be feparated from his fleet; he made an
admirable ufe of difcipline againft numbers; he ne-
ver wanted provifions ; and, if it be true, that vic-
tory gave him every thing, he, in his turn, did every
thing to obtain it,

In the beginning of his enterprize, a time when
the leaft check might have proved his deftruttion,
he trufted very little to fortune; but, when his re-
putation was eftablithed by a feries of profperous
events, he fometimes had recourfe to temerity.
When, before his departure for Afia, he marched
againft the Triballians and Illyrians, you find he

waged
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waged war * againft thofe people in the very fame
manner as Cezfar afterwards conducted that againit
the Gauls. Upon his return to Greece?, it was in
fome meafure againft his will that he took and de-
ftroyed Thebes. When he invefted the city, he
wanted the inhabitants to come into terms of peace 3
but they haftened their own ruin. When it was de-
bated whether he thould attack the Perfian fleet §, it
is Parmenio that fhews his prefumption, Alexander
his wifdom. His aim was to draw the Perfians from
the fea-coaft, and to lay them under a neceflity of
abandoning their marine, in which they had a mani-
feft fuperiority. Tyre being from principle attached
to the Perfians, who could not {ubfit without the
commerce and navigation of that city, Alexander
deftroyed it. He fubdued Egypt, which Darius
had left bare of troops, while he was affembling im-
menfe armies in another world.

To the paflage of the Granicus Alexander owed
the conqueft of the Greek colonies ; to the battle of
Iffus, the reduction of Tyre and Egypt; to the bat-
tle of Arbela, the empire of the world. ‘

After the battle of Iffus, he fuffered Darius to
efcape, and employed his time in fecuring and regu-
lating his conquefts : after the battle of Arbela, he
purfued him fo clofe || as to leave him no place of
fhelter in his empire. Darius enters his towns, his
provinces, to quit them the next moment; and
Alexander marches with fuch rapidity, that the em-
pire of the world feems to be rather the prize of an
Olympian race than the fruit of a great vitory.

In this manner he carried on his conquefts ; let us
now fee how he preferved them.

. * See Arrian, de expedit, Alexandri, lib, 1. + Ibid, 1 Ibid,
|| See Arrian, de expedit, Alexandri,

He
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He oppofed thofe who would have had him treat
the Greeks as mafters § and the Perfians s flaves.
He thought only of uniting the two nations,; and of
abolithing the diftinétions of a conquering and a con-
quered people. After he had completed his victo-
ries, he relinquithed all thofe prejudices that had
helped him to obtain them. He aflumed the man-
ners of the Perfians, that he might not chagrine them
too much by obliging them to conform to thofe of
the Greeks. It was this humanity which made him
thew fo great a refpect for the wife and mother of
Darius ; and this that made him {o continent. What
a conqueror! he is lamented by all the nations he
has fubdued! What an ufurper! at his death, the
very family he has caft from the throne is all in tears.
Thefe were the moft glorious paffages in his life,
and fuch as hiftory cannot produce an inftance of in
any other conqueror. :

-Nothing confolidates a conqueft more than the
union formed berween the two nations by marriages.
Alexander chofe his wives from the nation he had
fubdued ; he infifted on his courtiers doing the fame;
and the reft of the Macedonians followed the exam-
ple. The Franks and Burgundians permitted thofe
marriagesq : the Vifigoths forbad them in - Spain,
and afterwards allowed them®*. By the Lombards
they were notonly allowed but encouraged+. When
the Romans wanted to weaken Macedonia, they or-
dered that there fhould be no inter-marriages between
the people of different provinces.

§ This was Ariftotle’s Advice, Plutarch’s Aorals, of the fortune and virtue
of Alexander,

. 4] See the law of the Burgundians, tit, r2. art. g,

*  See the law of the Vifigoths, book 3. tit 1. §. 1. which abrogates the an-
cirat law, that had more regard, it fays, to the difftrence of natiogs than to that
of peuple’s conditions, )

+ See the Jaw of the Lombards, bock 2, tit. 7, §. 1. & 2,

Alexander,
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Alexander, whofe aim was to unite the two na-
tions, thought fit to eftablith in Perfia a great num-
ber of Greek colonies. He buile, therefore, a mul-
titude of towns ; and fo ftrongly were all the parts of
this new empire cemented, that, after his deceafe,
amidit the difturbances and confufion of the moft
frightful civil wars, when the Greeks had reduced
themfelves, as it were, to a ftate of annihilation, not
a fingle province of Perfia revolted.

To prevent Greece and Macedon from being too
much exhaufted, he fent a colony of Jews I to Alex-
andria: the manners of thofe people fignified ncthing
to him, provided he could be fure of their fidelity.

He not only fuffered the conquered nations to re-
tain their own cuftoms and manners, but likewife
their civil laws ; and frequently the very kings and
governors to whom they had been fubje@. The
Macedonians || he placed at the head of the troops,
and the natives of the country at the head -of the
government ; rather choofing to run the hazard of a
particular difloyalty (which fometimes happened)
than of a general revolt.

He paid a great refpect to the ancient traditions,
and to all the public monuments of the glory or va-
nity of nations. The Perfian monarchs having de-
ftroyed the temples of the Greeks, Babylonians, and
Egyptians, Alexander rebuilt them§. Few nations
fubmitted to his yoke to whofe religion he did not
conform: and his conquefts feem to have been in-
tended only to make him the particular monarch of
each nation, and the firft inhabitant of each city.
The aim of the Romans, in conqueft, was, to deftroy;

T The kings of Syria, abandoning the plan laid down by the founder of the
empire, 1efolved to oblige the Jews to conform to the manners of the Greeks; a
aefolution that gave the moft tesrible fhock to their government,

li SesArrian, de expedit, Alexandri, lib, 3. and others, § Ibid,

his,
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his, to preferve: and, wherever he directed his vic-
torious arms, his chief view was to atchieve fome-
" thing, from whence that country might derive an
increafe of profperity and power. To attain this
end, he was enabled, firft of all, by the greatnefs of
his genius; fecondly, by his frugalxty and private
ceconomy q; thirdly, by his profufion in matters of
importance. He was clofe and referved in his private
expences, but generous to the higheft degree in thofe
of a public nature. In regulating his houfehold, he
was the private Macedonian;  but, in paying the
troops, in fharing his conquefts with the Greeks,
and 1in his largeffes to every foldier in his army, he
was Alexander.

He committed two very bad ations, in fetting
Perfepolis on fire, and flaying Clitus; but he ren-
dered them famous by his repentance. Hence it is
that his crimes are forgot, while his regard for virtue
was recorded : they were confidered Tather as un-
lucky accidents, than as his own deliberate adts.
Pofterity, ftruck with the beauty of his mind, even
in the midft of his irregular paffion, can view him
only with pity, but never with an eye of hatred.

Let usdraw a comparifon between him and Cefar.
The Roman general, by attempting to imitate the
Aliatic monarch, flung his fellow-citizens into a ftate
of defpair for a matter "of mere oftentation ; ; the Ma-
cedonian prince, by the fame imitation, did a thing
which was quite agreeable to his original {cheme of
" conqueft,

CHAP XV,

New Methods. of preferving a Conqueft.

WHEN a monarch has fubdued a large country,
he may make ufe of an admirable method, equally

§] Sce Arrian, de expedit, Alexandri, lib, 5. and others,

proper
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proper for moderating defpotic power and for prefer-
ving the conqueft: it is a method practifed by the
conquerors of China.

In order to prevent the vanquifhed nation from
falling into defpair, the victors from growing info-
lent and proud, the government from becoming mi-
litary, and to contain the two nations within their
duty, the Tartar family, now on the throne of Chi-
na, has ordained that every military corps in the
provinces fhould be compofed half of Chinefe and
half Tartars, to the end that the jealoufy between
the two nations may keep them within bounds. The
courts of judicature are likewife half Chinefe and half
Tartars. This is produltive of feveral good effeéts.
5. The two nations area check to one another.
2. They both preferve the civil and military power,
and one is not deftroyed by the other. 3. The con-
quering nation may {pread itfelf without being weak-
ened and loft. It is likewife -enabled to withftand
civil and foreign wars. The want of fo wife an in-
ftitution as this has been the ruin of almoft all the
conquerors that ever exifted,

CHAP XVL
Of Conquefis made by a defpotic Prince.

WHEN a conqueft happens to be vaftly large, it
{uppofes a defpotic power; and then the army dif-
petfed in the provinces is not fufficient. There
fhould be always a body of faithful troops near the
prince, ready to fall inftantly upon any part of the
empire that may chance to waver. This military
corps ought to awe the reft, and to ftrike terror into
thofe, who, through neceflity, have been intrufted
with any authority in the empire. The emperor of
China has always a large body of Tartars near his

Vor. L. O perfon,
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perfon, ready upon all occafions. In India, in Tur-
key, in Japan, the prince has always a body-guard,
independent of the other regular forces. This parti-
cular corps keeps the difperfed troops in awe.

CHAP XVI
The fame Subjel? continued.

‘WE have obferved, that the countries fubdued by
a defpotic monarch ought to be held by a vaffal.
Hiftorians are very lavifh of their praifes on the ge-
nerofity of thofe conquerors who reftored the princes
to the throne whom they had vanquithed. Extremely
generous, then, were the Romans, who made fuch a
number of kings, in order to have inftruments of fla-
very+. A proceeding of that kind is abfolutely ne-
ceflary. If the conqueror intends to preferve the
country which he has fubdued, neither the governors
he fends will be able to contain the fubjeéts within
duty, nor he himfelf the governors. He will be
obliged to ftrip his ancient patrimony of troops in
order to fecure his new dominions. The miferies
of each nation will be common to both ; civil broils
will fpread themfelves from one to the other. On
the contrary, if the conqueror reftores the legitimate
prince to the throne, he will of courfe have an ally ;
by the junétion of whofe forces his own power will be
augmented. We have a recent inftance of this in
Shab Nadir, who conquered the Mogul, feized his
treafures, and left him in pofleflion of Indoftan.

# Ut baberent inftrumenta fervitutis & reges,

BOOK



Cuar.2. THE SPIRIT OF LAWS. 195

B O O X XIL

OF THE LAWS WHICH ESTABLISH POLITICAL LI-
BERTY, WITH REGARD TO THE CONSTITUTION,

CHAP L
A general Idea.

I make a diftinction between the Jaws that efta-
blifh political liberty, as it relates to the conftitution,
and thofe by which it is eftablithed, as it relates to
the citizen. The former fhall be the fubjeé of this
book ; the latter I fhall examine in the next.

CHAP IL
Different Significations of the Word, Liberty.

THERE is no word that admits of more various
fignifications, and has made more different impref-
fions on the human mind, than that of ZJéersy.
Some have taken it for a facility of depofing a per-
fon on whom they had conferred a tyrannical au-
thority : others, for the power of choofing a fupe-
rior whom they are obliged to obey; others, for
the right of bearing arms, and of being thereby en-
abled to ufe violence : others, in fine, for the privi-
lege of being governed by a native of their own
country, or by their own laws.* A certain nation,
for a long time, thought liberty confifted in the pri-
vilege of wearing a long beard. || Some have an-
nexed this name to one form of government exclu-

* 1 have copied, fays Cicers, Scmvola’s edi@, which permits the Gresks to
terminate their difference among themfelves according to their own Jaws ¢ this
_toakes them confider themfelves as a free people.
fi The Ruffians could not bear that Czar Peter fhould make them cut it off.

O 2 five
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five of others : thofe who had a republican tafte ap-
plied it to this fpecies of polity : thofe who liked a
monarchical ftate gave it to monarchy.+ Thus
they have all applied the name of kberty to the go-
vernment moft {uitable to their own cuftoms and in-
clinations ; and as, in republics, the peoplée have
not fo conftant and fo prefent a view of the caufes
of their mifery, and as the magiftrates feem to act
only in conformity to the laws, hence liberty is ge-
nerally faid to refide in republics, and to be banithed
from monarchies. In fine, as in democracies the
people feem to act almoft as they pleafe, this fort of
government has been deemed the moft free, and
the power of the people has been confounded with
their liberty.

CHAP I
In what Liberty confiffs.

IT is true that, in democracies, the people feem
to act as they pleafe ; but political liberty does not
confitt in an unlimited freedom. In governments,
that is, in focieties dire(ted by laws, liberty can
confift only in the power of doing what we ought
to will, and-in not being conftrained to do what we
ought not to will,

We muft have continually prefent to our minds
the difference between independence and liberty.
Liberty is a right of doing whatever the laws per-
mit ; and, if a citizen could do what they forbid, he
would be no longer pofleffed of liberty, becaufe all
his fellow-citizens would have the fame power.

+ The Cappadocians refufed the condition of a republican ftate, which was
offered them by the Romans,

CHAP.
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CHAP 1V,
The fame Subjedt continued.

DEMOCRATIC and ariftocratic ftates are not
in their own nature free. Political liberty is to be
found only in moderate governments; and even in
thefe it is not always found. It is there only when
there is no abufe of power :. but conftant experience
fhews us that every man invefted with power is apt
to abufe it, and to carry his authority as far as it
will go. Is it not firange, though true, to fay, that
virtue itfelf has need of limits? .

To prevent this abufe, it is neceffary, from the
very nature of things, power fhould be a check to
power. A government may be fo conftituted, as
no man fhall be compelled to do things to which the
law does not oblige him, nor forced to abftain from
things which the law permits.

CHAP V.
Of the End or View of different Gavernments.

THOUGH all governments have the fame gene-
ral end, which is that of prefervation, yet each has
another particular obje&. Increafe of dominion was
the object of Rome ; war, that of Sparta ; religion,
that of the Jewith laws; commerce, that of Mar--
feilles ; public tranquillity, that of the laws of Chi-
na*; navigation, that of the laws of Rhodes; natu-
ral liberty, that of the policy of the favages; in
general, the pleafures of the prince, that of def-
potic ftates; that of monarchies, the prince’s and
the kingdom’s glory: the independence of indivi-

* The natural end of a flate that has no foreign enemies, or that thinks itfelf
fecured againft them by barriers,

03 duals
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duals is the end aimed at by the laws of Poland;
from thence refults the oppreflion of the whole.+

One nation there is alfo in the world, that has,
for the direct end of its conftitution, political li-
berty. 'We fhall prefently examine the principles on
which this liberty is founded: if they are found,
liberty will appear in its higheft perfection.

To difcover political liberty in a conftitution, no
great labour is requifite. If we are capable of fee-
ing it where it exifts, it is foon found, and we need
not go far in fearch of it.

CHAP VI
Of the Confitution of England.

IN every government there are three forts of
power : the legiflative ; the executive in refpet to
things dependent on the law of nations; and the
executive in regard to matters that depend on the
civil law,

By virtue of the firft, the prince or magiftrate
enalls temporary or perpetual laws, and amends or
abrogates thofe that have been already enatted. By
the fecond, he makes peace or war, fends or re-
ceives embaffies, eftablithes the public fecurity, and
provides againft invafions. By the third, he pu-
nifhes criminals, or determines the difputes that a-
rife between individuals. The latter we fhall call
the judiciary power, and the other, fimply, the exe-
cutive power of the ftate,

The political liberty of the fubjeét is a tranquil-
lity of mind arifing from the opinion each perfon
has of his fafety. In order to have this liberty, it is
requifite the government be {o conftituted as one
man need not be afraid of another.

4+ Inconveniency of the Liberum wety

When



€uar.6. THE SPIRIT OF LAWS, 199

When the legiflative and executive powers are
united in the fame perfon, or in the fame body of
magiftrates, there can be no liberty ; becaufe ap-
prehenfions may arife, left the fame monarch or fe-
nate fhould enaét tyrannical laws, to execute them
in a tyrannical manner.

Again, there is no liberty if the judiciary power
be not feparated from the legiflative and executive.
Were it joined with the legiflative, the life and li-
berty of the fubject would be expofed to arbitrary
controul ;. for the judge would be then the legifla-
tor. Were it joined to the executive power, the
judge might behave with violence and oppreffion.

There would be an end of every thing, were the
fame man, or the fame body, whether of the nobles
or of the people, to exercife thofe three powers,
that of enalting laws, that of executing the public
refolutions, and of trying the caufes of individuals.

Moft kingdoms in Europe enjoy a moderate go-
vernment, becaufe the prince, who is invefted with
the two firft powers, leaves the third to his fubjeéts.

In Turkey, where thefe three powers are united
in the fultan’s perfon, the fubjects groan under the
wmoft dreadful opprefiion.

In the republics of Italy, where thefe three powers
are united, there is lefs liberty than in our mo-
narchies, Hence their government is obliged to
have recourfe to as violent methods, for its fupport,
as even that of the Turks; witnefs the ftate-inquifi-
tors,* aand the lion’s mouth into which every in-
former may at all hours throw his written accufa-
tions.

In what a fituation muit the poor fubject be, un-
der thofe republics ! The fame body of magiftrates
are poffeffed, as executors of the laws, of the whole

* At Venice,

04 power
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power they have given themfelves in quality of le-
giflators. They may plunder the ftate by their ge-
neral determinations ; and, as they have likewife
the judiciary power in their hands, every private ci-
tizen may be ruined by their particular decifions.

The whole power is here united in one body;
and, though there is no external pomp that indicates
a defpotic {fway, yet the people feel the effects of it
every moment. : :

Hence it is that many of the princes of Europe,
whofe aim has been levelled at arbitrary power,
have conftantly fet out with wuniting, in their own
perfons, all the branches of magiftracy, and all the
great offices of ftate.

1 allow, indeed, that the mere hereditary arifto-
cracy of the Italian republics does not exaétly anf.
wer to the defpotic power of the Eaftern princes.
The number of magiftrates fometimes moderates the
power of the magiftracy ; the whole body of the no-
bles do not always concur in the fame defign; and
different tribunals are ereCted, that temper each o-
ther. Thus, at Venice, the legiflative power is in
the council, the executive in the pregadi, and the ju-
diciary in the quarantia.  But the miichief is, that
thefe-different tribunals are compofed of magiftrates
all belonging to the fame body; which conftitutes
almoft one and the fame power.

The judiciary power ought not to be given to a
ftanding fenate; it fhould be exercifed by perfons
taken from the body of the people,* at certain times
of the year, and confiftently with a form and manner
prefcribed by law, in order to eret a tribunal that
fhould laft only fo long as neceflity requires.

By this method, the judicial power, fo terrible to
mankind, not being annexed to any particalar ftate

# ‘As at Athens,
' or
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or profeffion, becomes, as it were, invifible. People
have not then the judges continually prefent to their
view ; they fear the office, but not the magiftrate.

" In accufations of a deep and criminal nature, it is
proper the perfon accufed fhould have the privilege
of choofing, in fome meafure, his judges, in concur-
rence with the law; or, at leaft; he fhould have a
right to except againft fo great a number, that the
remaining part may be deemed his own choice.

The other two powers may be given rather to ma-
giftrates or permanent bodies, becaufe they are not
exercifed on any private fubjet ; one being no more
than the general will of the ftate, and the other the
execution of that general will. :

" ‘But, though the tribunals ought not to be fixt, the
judgements ought; and to fuch a degree, as to be
ever conformable to the letter of the law. Were
they to be the private opinion of the judge, people
would then live in fociety without exaétly knowing
the nature of their obligations.

The judges ought likewife to be of the fame rank
as the accufed, or, in other words, his peers; to the
end, that he may not imagine he is fallen into the
hands of perfons inclined to treat him with rigour.

If the legiflature leaves the executive power in
poffeflion of a right to imprifon thofc fubjets who
can give fecurity for their good behaviour, there is
an end of liberty ; unlefs they are taken up in order
to anfwer, without delay, to a capital crime; in
which cafe they are really free, being fubject only to
the power of the law.

But, fhould the legiflature think itfelf in danger,
by fome fecret confpiracy againft the ftate, or by a
correfpondence with a foreign enemy, it might au-
thorize the executive power, for a fhort and limited
time, to imprifon fufpeted perfons, who, in that

cafe,
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cafe, would lofe their liberty only for a while, to pre-
ferve it for ever.

And this is the only reafonable method that can be
fubftituted to the tyrannical magiftracy of the Epbori,
and to the fate inquifitors of Venice, who are alfo
defpotical.

As, in a country of liberty, every man who is
fuppofed a free agent ought to be his own governor,
the legiflative power fhould refide in the whole body
of the people. But, fince this is impoffible in large
ftates, and in fmall ones is fubject to many inconve-
niences, it is fit the people thould tranfaét by their
reprefentatives what they cannot tranfaét by them-
felves. :

The inhabitants of a particular town are much
better acquainted with its wants and interefts than with
thofe of other places; and are better judges of the
capacity of their neighbours than of that of the reft
of their countrymen. The members, therefore, of
the legiflature fhould not be chofen from the general
body of the nation ; but it is proper, that, in every
confiderable place, a reprefentative fhould be eleéted
by the inhabitants.

The great advantage of reprefentatives is, their
capacity of difcufling public affairs. For this, the
people collectively are extremely unfit, which is one
of the chief inconveniences of a democracy.

It is not at all neceffary that the reprefentatives, who
have received a general inftruction from their confti-
tuents, fhould wait to be direted on each particular
affair, asis practifed in the diets of Germany. True
it is, that, by this way of proceeding, the fpeeches
of the deputies might, with greater propriety, be
called the voice of the nation; but, on the other
hand, this would occafion infinite delays ; would give
cach deputy a power of controlling the aﬂ”emblyd;

and,
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and, on the moft urgent and prefling occafions, the
wheels of government might be ftopped by the ca-
price of a fingle perfon. ‘

When the deputies, as Mr. Sidney well obferves,
reprefent a body of people, as in Holland, they
ought to be accountable to their conftituents ; bur it
is a different thing in England, where they are de-
puted by boroughs.

All the inhabitants of the feveral diftricts ought
to have a right of voting at the election of a repre-
fentative, except fuch as are in fo mean a fituation as
to be deemed to have no will of their own.

One great fault there was in moft of the ancient
republics,. that the people had aright to adtive refo-
lutions, fuch as require fome execution, a thing of
which they are abfolutely incapable. © They ought
to have no fhare in the government but for the choo-
fing of reprefentatives, which is within their reach.
For, though few can tell the exact degree of men’s
capacities, yet there are none but are capable of
knowing, in general, whether the perfon they choofe
is better qualified than moft of his neighbours.

Neither ought the reprefentative body to be chofen
for the executive part of government, for which it
is not fo fit ; but for the enaling of laws, or to fee
whether the laws in being are duly executed ; a thin
fuited to their abilities, and which none indeed but
themfelves can properly perform. '

In fuch a fate, there are always perfons diftinguith-
ed by their birth, riches, or honours: but, were
they to be confounded with the common people, and
to have only the weight of a fingle vote, like the reft,
the common liberty would be their flavery, and they
would have no intereft in fupporting it, as moft of the
popular refolutions would be againft them. The
fhare they have, therefore, in the legiflature ought to

: be
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be proportioned to their other advantages in the ftate ;
which happens only when they form a body that has
a right to check the licentioufnefs of the people, as
the people have a right to oppofe any encroachment
of theirs.

The legiflative power is, therefore, committed to
the body of the nobles, and o that which reprefents
the people; each having their affemblies and delibe-
rations apart, each their feparate views and interefts.
~ Of the three powers abovementioned, the judici-
ary is, in fome meafure, next to nothing : there re-
main, therefore, only two: and, as thefe have need
of a regulating power to moderate them, the part of
the Jegiflative body compofed of the nobility is ex-
tremely proper for this purpofe.

The body of the nobility ought to be hereditary.
In the firft place, it isfo in its own nature; and, in
the nexr, there muft be a confiderable intereft to pre-
ferve its privileges: privileges, that, in themfelves, are
obnoxious to popular envy, and of courfe, in a free
ftate, arealways in danger.

Burt, as an hereditary power might be tempted to
puriue its own particular interefts, and forget thofe of
the people, it is proper, that, where a fingular ad-
vantage may be gained by corrupring the nobility,
as in the laws relating to the fupplies, they fhould
have no other fhare in the legiflation than the power
of rejecting, and nor thar of refolving.

By the power of refolving, 1 mean, the right of or-
daining by their own authority, or of amending what
has been ordained by others. By the power of rejef?-
ing, 1 would be underftood to mean, the rightof an-
nulling a refolution taken by another; which was
the power of the tribunes at Rome. And, though
the perfon pofiefled of the privilege of rejecting may
likewife have the right of approving, yet this at;’)pfo-

ation
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bation paffes for no more than a declaration that he
intends to make no ufe of his privilege of rejecting,
and is derived from that very privilege.

The executive power ought to be in the hands of
a monarch, becaufe this branch of government, ha-,
ving need of difpatch, is better adminiftered by one
than by many : on the other hand, whatever depends
on the legiflative power, is oftentimes better regu-
lated by many than by a fingle perfon.

But, if there were no monarch, and the executive
power fhould be committed to a certain number of
perfons, feleéted from the legiflative body, - there
would be an end of liberty, by reafon the two powers
would be united ; as the fame perfons would fome-
times poflfefs, and would be always able to pofiefs, a
fhare in both.

Were the legiflative body to ~be a confiderable
time without meeting, this would likewife put an
end to liberty. For, of two things, one would na-
turally follow ; either that there would be no longer
any legiflative refolutions, and then the ftate would
fall into anarchy; or that thefe refolutions would be
taken by the executive power, which would render it
abfolute.

It would be needlefs for the legiflative body to
continue always affembled. This would be trouble-
fome to the reprefentative, and moreover would cut
out too much work for the executive power, fo as to
take off its attention to its office, and oblige it to
think only of defending its own prerogarives and the
right it has to execute. : :

Again, were the legiflative body to be always af-
fembled, it might happen to be kept up only by
filling the places of the deceafed members with new
reprefentatives ; and, in that cafe, if the legiflative
body were once corrupted, the evil would be paft all

remedy.
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semedy. When different legiflative bodies fucceed
one another, the people, who have a bad opinion of
that which is actually fitting, may reafonably enter-
tain fome hopes of the next: but, were it to be
always the fame body, the people, upon feeing it
once corrupted, would no longer expeét any good
from its'laws ; and, of courfe, they would either be-
come defperate or fall into a ftate of indolence.

The legiflative body fhould not meet of itfelf.
For a body is fuppofed to have no will but when it
is met: and belides, were it not to meet unanimoufly,
it would be impoffible to determine which was really
the legiflative body, the part affembled, or the other.
And, if it had a right to prorogue itfelf, it might
happen never to be prorogued ; which would be ex-
tremely dangerous, in cafe it fhould ever attempt to
encroach on the executive power. Befides, there
are feafons (fome more proper than others) for af-
fembling the legiflative body : it is fit, therefore, that
the executive power fhould regulate the time of
meeting, as well as the duration, of thofe affemblies,
according to the circumftances and exigences of a
ftate, known to itfelf. )

‘Were the executive power not to have a right of
reftraining the encroachments of the legiflative body,
the larter would become defpotic : for, as it might
arrogate to itfelf what authority it pleafed, it would
foon deftroy all the other powers,

But it is not proper, on the other hand, that the
legiflative power fhould have a right to ftay the exe-
cutive. For, as the execution has its natural limits,
it is ufelefs to confine it : befides, the executive pow-
er is generally employed in momentary operations.
The power, therefore, of the Roman tribunes was
faulty, as it put a flop not only to the legiflation,

but
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but likewife to the executive part of government;
which was attended with infinite miichiefs.

But, if the legiflative power, in a free ftate, has
no right to ftay the executive, it has a right, and
ought to have the means, of examining in what
manner its laws have been executed ; an advantage
which this government has over that of Crete and
Sparta, where the Cofmi and the Ephori gave no
account of their adminifiration.

But, whatever may be the iffue of that examina-
tion, the legiflative body ought not to have a power
of arraigning the perfon, nor, of courfe, the condudt,
of him who is entrufted with the exccutive power.
His perfon fhould be facred, becaufe, as it is necef-
fary, for the good of the ftate, to prevent the legif
lative body from rendering themfelves arbitrary, the
moment he is accufed or tried there is an end of li-
berty.

In this cafe, the ftate would be no longer a mo-
narchy, but a kind of republic, though not a free
government, But, as the perfon, intrufted with the
executive power, cannot abufe it without bad coun-
fellors, and fuch as hate the laws as minifters,
though the laws prote& them, as fubjeéts thefe men
may be examined and punifhed : an advantage which
this government has over that of Gnidus, where the
law allowed of no fuch thing as calling the Amymones*
to an account, even after their adminiftration+; and
therefore the people could never obtain any fatisfac-
tion for the injuries done them.

- Though, 1n general, the judiciary power ought
not to be united with any part of the legiflative, yet

* Thefe were magifirates chofen annually by the people. See Stephen of
Byzantium, .

~ 1+ It was lawful to accufe the Roman magiftrates after the expiration of their
feveral offices, See, in Dionyf, Halicarn, 1. 9. the affair of Genutius, the tribune,

this



208 THE SPIRIT OF LAWS., Boox XL

this is liable to three exceptions, founded on the
particular intereft of the party accufed.

The great are always obnoxious to popular envy;
and, were they to be judged by the people, they
might be in danger from their judges, and would
moreover be deprived of the privilege, which the
meaneft fubjet is pofiefled of in a free ftate, of be-
ing tried by his peers. The nobility, for this rea-
fon, ought not to be cited before the ordinary courts
of judicature, but before that part of the legiflature
which is compofed of their own body.

It is poflible that the law, which is clear-fighted
in one fenfe, and blind in another, might, in fome
cafes, be too fevere. But, as we have aiready ob-
ferved, the national judges are no more than the
mouth that pronounces the words of the law, mere
paffive beings, incapable of moderating either its
force or rigour. That part, therefore, of the legil-
lative body, which we have juft now obferved to be
a neceflary tribunal on another occafion, is alfo a ne-
ceflary tribunal in this: it belongs to its fupreme
authority to moderate the law in favour of the law
itfelf, by mitigating the fentence.

It might alfo happen, that a fubje, intrufted with
the adminiftration of public affairs, may infringe
the rights of the people, and be guilty of crimes
which the ordinary magiftrates either could not, or
would not, punifh. But, in general, the legiflative
power cannot try caufes; and much lefs can it try
this particular cafe, where it reprefents the party
aggrieved, which is the people. It can only, there-
fore, impeach. But before what eourt fhall it bring
its impeachment ? Muft it go and demean itfelf
before the ordinary tribunals, which are its inferiors,
and, being compofed moreover of men who are cho-
fen from the people as well as itfelf, will naturally

be
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be fwayed by the authority of fo powerful an ac-
cufer? No: in order to preferve the dignity of the
people and the fecurity of the fubje, the legiflative
part which reprefents the people muft bring in its
charge before the legiflative part which reprefents
the nobility, who have neither the fame interefts
nor the fame paffions,

Here is an advantage which this government has
over moft of the ancient repubiics where this abufe
prevailed, that the people were.at the fame time
both judge and acculer.

The executive power, purfuant to what has been
already faid, ought to have a fhare in :che legiflature
by.the power of reje&ing ; otherwife it would foon
be firipped of its prerogative.  Bur, fhould the le-
giflative power ufurp a fhare of the execuiive, the
latter would be equally undone.

It the prince were to have a part in the legifla-
ture by the power of refolving, liberty would be
loft. Bur, as it is neceffary he thould have a fhare
in the legiflature for the fupport of his own prero-
gative, this fhare muft. confift in the power of re-
Jeting,

The -change of government at Rome was owing
to this,. that neither the fenate, who had one part of
the executive power, nor the magifirates, who were
entrufted with the other, had the right of rejeéting,
which was entirely lodged in the people.

Here, then, is the fundamental conftitution of
the government we are treating of. The legiflative
body being compofed of two parts, they check one
another by the mutual privilege of rejeéting.  They.
are both reftrained by the executive power, as the
executive is by the legiflative.

Thefe three powers fhould naturally form a flate
of repofe or inaction : but, as there is a neceffity tor

Vou. L. P movement



210 THE SPIRIT OF LAWS. Boox XI.

movement in the courfe of human affairs, they are
forced to move, but till in concert.

As the executive power has no other part in the
legiflative than the privilege of rejeéting, it can have
no fhare in the public debates. It is not even ne-
ceflary that it fhould propofe ; becaufe, as it may
always difapprove of the refolutions that fhall be ta-
ken, it may likewife reject the decifions on thofe
propofals which were made againft its will.

In fome ancient commonwealths, -where public
debates were carried on by the people in a body, it
was natural for the executive power to propofe and
debate in conjunéion with the people; otherwife
their refolutions muft have been attended with a
ftrange confufion.

Were the executive power to determine the raifing
of public money otherwife than by giving its con-
fent, liberty would be at an end ; becaufe it would
become legiflative in the moft important point of
legiflation.

If the legiflative power were to fettle the fubfidies,
not from year to year, but for ever, it would run
the rifk of lofing its liberty, becaufe the executive
power would be no longer dependent; and, when
once it was poflefled of fuch a perpetual right, it
would be a matter of indifference whether it held it
of itfelf or of another. The fame may be faid if it
fhould come to a refolution of intrufting, not an an-
nual, but a perpetual, command of the fleets and
armies to the executive power.

To prevent the executive power from being able
to opprefs, it is requifite that the armies with which
it is intrufted fhould confift of the people, and have
the fame fpirit as the people, as was the cafe at
Rome till the time of Marius. To obtain this end,
there are only two ways; either that the- perfons

: employed
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employed in the army fhould have fufficient pro-
perty to anfwer for their condu& to their fellow-
fubjedts, and be enlifted only for a year, as was
cuftomary at Rome; or, if there thould be a ftand-
ing-army compofed chiefly of the moft defpicable
part of the nation, the legiflative power thould have
a right to difband them as foon as it pleafed ; the
foldiers fhould live in common with the reft of the
people 5 and no feparate camp, barracks, or fort-
refs, fhould be fuffered.

When once an army is eftablithed, it ought not
to depend immediartely on the legiflative, buton the
executive, power; and this from the very nature of
the thing, 1ts bufinefs confifting more in action than
deliberation.

It is natoral for mankind to fet a higher valve
upon courage than timidity, on aélivity than pru-
dence, on ftrength than counfel. Hence the army
will ever defpife a fenate, and refpect their own of-
ficers : they will naturally flight the orders fent
them by a body of men whom they look upon as
cowards, and therefore unworthy to command them:
fo that, as foon as the troops depend entirely on
the legiflative body, it becomes a military govern-
ment; and, if the contrary has ever happened, it
has been owing to fome extraordinary circumftances.
It is becaufe the army was always kept divided; it
is becaufe it was compofed of feveral bodies, that
depended éach on a particular province ; it is be-
«caufe the capital towns were ftrong places, defended
by their natural fitvation, and not garrifoned with
regular troops. Holland, for inftance, is fill fafer
than Venice; fhe might drown or ftarve the revolied
troops ; for, as they are not quartered in towns ca-
pable of furnifhing them with neceflary fubfiftence,
this fubfiftence is of courfe precarious.

' P2 In
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In perufing the admirable treatife of Tacitus on
the manners of the Germans,* we find it is from
that nation the Englith have borrowed the idea of
their political government. This beautiful fyftem
was invented firlt in the woods.

As all human things have an end, the ftate we are
fpeaking of will lofe its liberty, will perith. Have
not Rome, Sparta, and Carthage, perithed ¢ It
will perifh when the legiflative power fhall be more
corrupt than the executive.

It is not my bufinefs to examine whether the Eng-
lifh actually enjoy this liberty, or not. Sufficient it
is for my purpofe to obferve, that it is eftablithed by
their laws; and I inquire no farther,

Neither do I pretend by this to undervalue other
governments, nor to fay that this extreme political
liberty ought to give uneafinefs to thofe who have
only a moderate fhare of it. How fhould I have
any fuch defign; I who think that even the higheft
refinement of reafon is not always defirable, and that
mankind generally find their account better in me-
diums than in extremes ? '

Harrington, in his Oceana, has alfo enquired into
the utmoft degree of liberty to which the conftitu-
tion of a ftate may be carried. But, of him, in-
deed, it may be faid, that, for want of knowing
the nature of real liberty, he bufied himfelf in pur-
fuit of an imaginary one; and that he built a Chal-
cedon, though he had a Byzantium before his eyes.

CHAP VIL
Of the Monarchies we are acquainted with.
THE monarchics we are acquainted with have
not, like that we have been fpeaking of, liberty for

 ® De minoribus rebus principes confultant, de majoribus omnmes 5 fta tamen ut e
quogue quorm penes plebem arbutrium eft, apud principes pertrafientur,

their
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their dire&t view : the only aim is the glory of the
fubjett, of the ftate, and of the fovereign. But
from hence there refults a {pirit of liberty, which,
in thofe ftates, is capable of archieving as great
things, and of contributing as much, perhaps, to
happinefs, as liberty itfelf.

Here the three powers are not diftributed and
founded on the.model of the conftitution above-
mentioned : they have each a particular diftribu-
tion, according to which they border more or lefs
on political liberty ; and, if they did not border up-
on it, monarchy would degenerate into defpotic go-
vernment.

CH AP VIL
Why the Ancients bad no! a clear Idea of Monarchy.

THE ancients had no notion of a government
founded on a body of nobles, and much lefs on a
legiflative body compofed of the reprefentatives of
the people. The republics of Greece and Italy
were cities that had each their own form of govern-
ment, and convened their fubjects within their walls.
Before Rome had fwallowed up all the other repub-
lics, there was fcarce any where a king to be found,
no, not in Italy, Gaul, Spain, or Germany ; they
were all petty ftates orrepublics. Even Africa itfelf
was fubject to a great commonwealth, and Afia Mi-
nor was occupied by Greek colonies. There was,
therefore, no inftance of deputies of towns or af-
femblies of the ftates: one muft have gone as far as
Perfia to find a monarchy. .

I am not ignorant that there were confederate
republics, in which feveral towns fent deputies to an
affembly 5 but I affirm there was no monarchy on
that model.

P 3 The
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The firft plan, therefore, of the manarchies we are
acquainted with was thus formed. The German
nations, that conquered the Roman empire, were
certainly a free people. Of this we may be con-
vinced by only reading Tacitus On the Manners of the
Germans. ‘The conquerors fpread themfelves over
all the country; living moftly in the fields, and very
Jittle in towns. 'When they were in Germany, the
whole nation was able to affemble.  This they could
no longer do, when difperfed through the conquered
provinces. And yet, as it was neceffary that the na-
tion fhould deliberate on public affairs, purfuant to
their ufual method before the conqueft, they had re-
courfe to reprefentatives. Such is the origin of the
Gothic government amongft ws. At firft, it was
mixt with ariftocracy and monarchy; a mixture at-
tended with this inconveniency, that the common
people were bond-men.  The cuftom afterwards
fucceeded of granting lerters of infranchifement, and
was foon followed by fo perfect a harmony between
the civil liberty of the people, the privileges of the
nobility and clergy, and the prince’s prerogative,
that I really think there never was in the world a go-
vernment {o well tempered as that of each part of
Europe, fo long as it lafted. Surprizing, that the
corruption of the government of a conquering nation
fhould have given birth to the beft fpecies of confti-
tution that could poflibly be imagined by man!

CHAP IX

Ariftotle's Manner of ihinking.

ARISTOTLE is greatly puzzled in treating of
monarchy *, He makes five fpecics ; and he does

* Polit, book 3, chap. 14,
R ngt
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not dittinguith them by the form of conftitution, but
by things merely accidental, as the virtues and vices
of the prince; or by things extrinfecal, fuch as ty-
ranny ufurped or inherited.

Among the number of monarchies, he ranks the
Perfian empire and the kingdom of Sparta. But is
it not evident that the one was a defpotic ftate and
the other a republic ?

The ancients, who were ftrangers to the diftribu-
tion of the three powers in the government of a fingle
perfon, could never form ajuft idea of monarchy.

CHAP. X.
What other Politicians thought.

TO temper monarchy, Arybas, king 1 of Epirus,
found no other remedy than a republic. The Mo-
loffi, not knowing how to limit the fame power,
made two kings }; by which means the ftate was
weakened more than the prerogative: they wanted
rivals, and they created enemies.

Two kings were tolerable no where but at Spar-
ta; here they did not form, but were only a part
of, the conftitution. '

CHAP XL
Of the Kings of the bevoic Times of Greece.

IN the heroic times of Greece, a kind of monar-
chy arofe that was not of long duration |. Thofe,
who had been inventors of arts, who had fought in
their country’s caufe, who had eftablifhed focieties,
or diftributed lands among the people, cbtained the

+ See Juftin, book 17,
Arift. Polit. book 3, chap. 8,
Anflot, Polit, book 3, chap, 14.

P4 regal
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regal power, and tranfmitted it to their children.
They were kings, priefts, and judges. This was one
of the five ipecies of monarchy mentioned by Arif-
totle  ; and the only one that can give us any idea
of the monarchical conftitution. But the plan of
this confticution is oppofite to that of our modern
monarchies.

The three powers were there ditlributed in fuch a
manaer, that the people were the legiflature®, and
the king had the executive, together with the judi-
ciary, power; whereas, in modern monarchies, the
prince is invefted with the executive and legiflarive
powers, o, at leaft, with part of the legillative, but
does not act in a judiciary capacity. ,

1n the government of the kings of the heroic times,
the three powers were ill-diftributed. Hence thofe
monarchies could nor long fubfift. For, as foon as
the people got the legiflative power into their hands,
they might, as they every where did, upon the very
leaft caprice, fubvert the regal authority.

Among a free people, poflfefled of the legiflative
power, and enclofed within walls, where every thin
tending towards oppreflion appears {till more odious,
it is the mafter-piece of legiflation to know where to
place properly the judiciary power. Butit could not
be in worfe hands than in thofe of the perfon to whom
the executive power had been already committed.
From that very inftant the monarch became terrible.
But, at the fame time, as he had no fhare in the le-
giflature, he could make no defence againft it; thus
his power was, in one fenfe, too great, in another, too
lictle.

" qf Ariftot. Polit. book 3+ chap. 14.

. *kSee wkat Plutarch fays, in the Life of Tkefeus, See likewife Thucydides,
ook 1,

They
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They had not as yet difcovered that the true func-
tion of a prince was to appoint judges, and not to fit
as judge himfelf. The oppofite policy rendered the
government of a fingle perfon infupportable. Hence
all thefe kings were banithed. The Greeks had no
notion of the proper diftribution of the three powers
in the government of one perfon ; they could fee it
only in that of many ; and this kind of conftitution
they diftinguithed by the name of polity .

CHAP XIL

Of the Government of the Kings of Rome, and in what
Manner the three Powers were there diftributed.

THE government of the kings of Rome had fome
relation to that of the kings of the heroic times of
Greece.  Its fubverfion, like the latter’s, was owing
to its general defect, though, in its own pariicular
nature, it was exceeding good.

In order to give an adequate idea of this govern-
ment, I fhall diftinguith that of the firft five kings,
that of Servius Tullus, and that of Tarquin.

The crown was eleCtive; and, under the five
firft kings, the fenate had the greateft fhare in the
election.

Upon the king’s deceafe, the fenate examined whe-
ther they fthould continue the eftablithed form of go-
vernment. If they thought proper to continue it,
they named a magjiftrate § taken from their own bo-
dy, who chofe a king : the'{fenate were to approve of
the election, the people to confirm it, and the augurs
to declare the approbation of the gods. If any of
thefe three conditions were wanting, they were obli-
ged to proceed to another election. -

"4 Ariftot, Polit, book 4, chap. 8.
3§ Dienyl, Halicasn, book 2, p.320. & book 44 p. 242 & 243.

The
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The conftitution was a mixture of monarchy, arif-
tocracy, and democracy ; and fuch was the harmony
of power, that there was no inftance of jealoufy or
difpute in the firft reigns. The king commanded
the armies, and had the direction of the facrifices
he had the power of determining || civil and crimi-
nal § caufes; he called the fenate together, convened
the people, laid fome affairs before the latter, and
regulated the reft with the fenate®.

The authority of the fenate was very great. The
kings oftentimes pitched upon fenators with whom
they fat in judgement; and they never laid any af-
fair before the people till it had been previoufly de-
bated - in that auguft affembly.

The people had the right of choofing § magif-
trates, of confenting to the new laws, and, with the
king’s permiffion, of making war and peace: but
they had not the judicial power, When Tullus
" Hoftilius referred the trial of Horatius to the people,
he had his particular reafons, which may be feen in
Dionyfius Halicarnaffeus §§.

The conftitution altered under ||} Servius Tullus.
The fenate had no fhare in his elecion ; he caufed
himfelf to be proclaimed by the people ; he refigned
the power of hearing civil caufes (], referving none
to bimfelf but thofe of a criminal nature; he laid all

| See Tanaguil’s difcourfe on Livy, book 1, dec. 3, and the regulations of
Servius Tullus, in Dionyf, Halicarn, book 4, p. 229.

é See Dionyf. Halicarn, book 2, p. 118. and book 3, p. 171.

It was by virtue of a fenatus confultum that Tullus Hoftilius ordered Alba
to be defiroyed. Dionvf, Halicarn, book 3, p. 167 and 172,

4+ Ibid. b. 4, p.276.

1 Ibid. book 2. And yet they could not have the nomination of all offices,
fince Valerius Publicola made that famous law, by which every citizen was for-
bid t;) exercife any employment, unlefs he had obtained it by the fuffrage of the
people.

§ Book 3, p. 1350,
|l Divnyf. Halicarn, book 4,

§] He divefted himfelf of half the regal power, fays Dionyf, Halicasn, book 4,
Pe 220. : .

affairs
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affairs dire@ly before the people ; eafed them of the
taxes, and impofed the whole burthen on the patri-
cians. Hence, in proportion as he weakened the
regal, together with the fenatorian, power, he aug-
mented that of the plebeians*.

Tarquin would neither be chofen by the fenate nor
by the people : he confidered Servius Tullus as an
ufurper, and feized the crown as his hereditary right.
He deftroyed moft of the fenators; thofe who re-
mained he never confulted; nor did he even fo
much as fummon them to affift at his decifions 1,
Thus his power increafed : but the odium of that
power received a new addition, by ufurping alfo the
authority of the people, againft whofe confent he
enatted feveral laws. The three powers were, by
thefe means, re-united in his perfon; but the peo-
ple, at a crjtical minute, recolleéted that they were
legiflators, and there was an end of Tarquin.

CHAP XIL

General Reﬂeﬁiom on the State of Rome after the Expul-
Jion of its Kings.

IT is impofiible to be tired of fo agreeable a fub-
ject as ancient Rome: thus ftrangers, at prefent,
leave the modern palaces of that celebrated capital
to vifit the ruins ; and thus the eye, after recreating
itfelf with the view of flowery meads, is pleafed with
the wild profpec of rocks and mountains.

‘The patrician families were at all times poflefled
of great privileges. Thefe diftinctions, which were

- confiderable under the kings, became much more

important after their expulfion. Hence arofe the

* It was thought, that, if he had not been prevented by Tarquin, he would
have eftablithed 2 popular governmenr, Dionyf, Halicarn, book 41 P 243
t Dionyf, Halicara, book 4, ) ‘

Jealoufy
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jealoufy of the plebeians, who wanted to reduce
them. The conteft firuck at the conftitution with-
out weakening the government ; for it was very in-
different of what family were the magiftrates, provi-
ded the magiftracy preferved its authority. -

An elective morarchy, like that of Rome, necel~
farily fuppofeth a powerful ariftocrati¢ body to {fup-
portit; without which it changes immediately into
tyranny or intoa popular ftate. But a-popular ftate
has no need of this diftin@ion of families to maintain
itfelf.  To this it was owing that the patricians, who
were a neceflary part of the conftitution under the
regal government, became-a fuperfluous branch un-
der the confuls; the people could fupprefs them
without hurting themfelves, and change the confti-
tution without corrupting it.

After Servius Tullus had reduced the patricians,
it was natural that Rome fhould fall from the regal
hands into thofe of the pecople. But the people had
no occafion to be afraid of relapfing under a regal
power by reducing the patricians.

* A ftate may alter two different ways ; either by the
amendment, or by the corruption, of the conttitu-
tion. If it has preferved its principles, and the con-
ftitution changes, this is owing to its amendment;
if, upon changing the conftitution, its principles are
loft, this is becaufe it has been corrupted.

The government of Rome, after the expulfion of
the kings, fhould naturally have been a democracy.
‘The people had already the legiflative power in their
.hands; 1t was their unanimous confent that had ex-
pelied the Farquins ; and, if they had not continued
fteady to thofe principles, the Tarquins might eafily
have been reftored.  To pretend that their defign in
expelling them was to render themfelves flaves to a
few families, is quite abfurd. The fitvation, t}:cer'e-

ore,
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fore, of things required that Rome fhould have form-
ed a democracy, and yet this did not happen. There

-was a neceflity that the power of the principal fami-

lies fhould be tempered, and that the laws fhould
have a bias to democracy.

The profperity of ftates is frequently greater, in
the infenfible tranfition from one conftitution to ano-
ther, than in either of thofe conftitutions. Then it
is that all the fprings of government are upon the
ftretch ; that the citizens affert their claims; that
friendfhips or enmities are formed amongft the jarring
parties; and that there is a noble emulation between
thofe who defend the ancient, and thofe who are ftre-
nuous in promoting the new, conftitution.

CHAP XIV.,

In what Manuer the Diftribution of the three Powers be-
gan to change, after the Esxpulfion of the Kings.

THERE were four things thar greatly prejudiced
the liberty of Rome. The patricians had engroffed
to themfelves all public employments whatever ; an
exorbitant power was annexed to the confulate; the
people were often infulted ; and, in fine, they had
icarce any influence at all left in the public fuftrages,
T hefe four abufes were redrefled by the people.

1, It was regulated, that the plebeians might af-
pire to fome magiftracies ; and by degrees they were
rendered capable of them all, except that of snser-
rex. o
23, the confulate was diffolved into feveral other
magiftracies §: prators were created, on whom the
power was conferred of trying private caufes ; quaf
tors * were nominated for determining thofe of a cri-

1 Livy, xdecad. book 6.
¥ Quafiores parricidii, Poroponius, leg. 2, ff, de orig, Jur,

miral
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minal nature, zdiles were eftablifhed for the civil
adminifiration; treafurers || were made for the ma-
hagement of the public money ; and, in fine, by the
creation of cenfors, the confuls were divefted of that
part of the leg flative power which regulates the mo-
rals of the ciuzens, and the tranfient polity of the
different bodies of the ftate. The chief privileges left
them were, to prefide in the great meetings + of the
people, to aflemble the fenate, and to command the
armies.

3% The facred laws appointed tribunes, who had
a power of checking the encroachments of the patri-
cians, and prevented not only private, but hkewife
public, injuries,

In fine, the plebeians increafed their influence in

the general affemblies. The people of Rome were
divided in three different manners; by centuries, by
curiz, and by tribes; and, whenever they gave
their votes, they were convened one of thofe three
ways.
{n the firft, the patricians, the leading men, the
rich, and the fenate, which was very near the fame
thing, had almoft the whole authority ; in the fecond
they had lefs, and lefs ftill in the third. '

The divifion into centuries was a divifion rather of
eftates and fortunes than of perfons. The whole
peopie were diftributed into a hundred and ninety-
three centuries §, which had each a fingle vote.
The patricians and leading men compofed the firft
ninety-eight centuries; and the other ninety-five
confilted of the remainder of the citizens. In this
divifion, therefore, the patricians were mafters of the
fufirages.

|| Plutarch, Life of Publicola,
+ Comit'is cemturiatis,

1 Sce Livy, book 1. 4nd Dionyf, Halicara, book gand q, |

In
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In the divifioninto curiz §, the patricians had not
the fame advantages : fome, however, they had ; for
it was neceflary to confult the augurs, who were un-
der the direction of the patricians 3 and no propofal
could be made there to the people unlefs it had been
previoufly laid before the fenate, and approved of by
a fenatus confultum. But, in the divifion into tribes,
they had nothing to do either with the augurs or
with the decrees of the fenate; and the patricians
were excluded.

Now, the people endeavoured conftantly to have
thofe meetings by curize which had been cuftomary
by centuries ; and by tribes, thofe they ufed to have
before by curi®: by which means, the direttion of
public affairs foon devolved from the patricians to the
plebeians.

Thus, when the plebeians obtained the power of
trying the patricians, a power which commenced in
the affair of Coriolanus €, they infifted upon affem-
bling by tribes*, and not by centuries: and, when
the new magiftracies T of tribunes and &diles were
eftablifhed in favour of the people, the latter obtain-
ed that they thould meet by curiz, in order to nomi=
nate them ; and, after their power was quite fettled,
they gained I fo far their point as to affemble by
tribes, to proceed to this nomination.

Diony{. Halicarn, boolk . 598,
é}' Ibid.ybook7. % B33
* Contrary to the ancient cuftom, as may be feen in Dionyf, Halicagnaff,
book 5. p. 320. ’
1 Dionyf. Halicarn. book 6, p, 410 and 411,
1 See Dionyf, Halicara, book g, p. 650.

CHAP.
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CHAP XV.

In what Manner Rome, in the flourifbing State of that
Republic, fuddenly loft its Liberty.

IN the heat of the contefts between the patricians
and plebeians, the latter infifted upon having fixt
laws, to the end that the public judgements thould
no longer be the effeéts of capricious will or arbitrary
power. The fenate, after a great deal of refiftance,
acquiefced, and decemvirs were nominated to com-
pofe thofe laws. It was thought proper to grant
them an extraordinary power, becaufe they were to
give laws to parties whofe views and intereits it was
almoft impofiible to unite. The nominatian of all
magiftrates was fufpended ; and the decemvirs were
chofen in the comiua fole adminiftrators of the re-
public. Thus they found themfelves invefted with
the confular and with the tribuniiian power. By one,
they had the privilege of affembling the fenate ; by
the other, that of convening the people: but they
affembled neither fenate nor people. Ten men only
of the republic had the whole legiflative, the whole
executive, and the whole judiciary, power. Rome
faw herfelf enflaved by as cruel a tyranny as that of
Tarquin. When Tarquin trampled on the liberty
of that city, fhe was feized with indignation at the
power he had ufurped ; when the decemvirs exercifed
every act of oppreflion, fhe was aftonithed at the ex-
traordinary power fhe had granted.

What a ftrange fyftem of tyranny! A tyranny
carried on by men who had obtained the political
and military power merely from their knowedge in
civil affairs; and who, at that very juncture, ftood
in need of the courage of thofe citizens to protect
them zbroad, who {o tamely fubmitted to domeflic

oppreflion,
PP The
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The fpeftacle of Virginia’s death, whom her fa-
ther immolated to chattity and liberty, put an end
to the power of the decemvirs. Every man became
free, becaufe every man had been injured : each
fhewed himfelf a citizen, becaufe each had the tie
of a parent. The {enate and the people refumed a
liberty which had been committed to ridiculous ty-
rants,

No people were fo eafily moved with public fpec-
tacles as the Romans. That of the impurpled body
of Lucretia put an end to the regal government.
The debtor, who appeared in the forum covered
with wounds, caufed an alteration in the republic:
The decemvirs owed their expulfion to the tragedy
of Virginia, To condemn Manlius, it was necele
fary to keep the people from feeing the Capitol.
Cefar’s bloody garment flung Rome again into fla-
very.

CHAP. XVL
Of the legiflative Power in the Rom:on Republic.

THERE were no rights to conteft under the de-
cemvirs; but, upon the reftoration of liberty, jea-
loufies revived 3 and, fo long as the patricians had
any privileges left, they were fure to be ftripped of

.them by the plebeians.

The mifchief would not have been fo great had
the plebeians been fatisfied with this fuccefs; but
they alfo injured the patricians as citizens. When
the people affembled by curiz, or centaries, they
were -compofed of fenators, patricians, and ple-
beians. In their difpures the plebeians gained chis
point, || that they alone, without patricians or fe-

nate, fhould enact the laws called plebilcita ; and

|| Dionyf, Halicarn. book 11, p. 725

Vou. I, Q the
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the affemblies, in which they were made, had the
name of comitia by tribes, Thus there were cafes
in which the patricians * had no fhare in the legii-
lative power, butt were fubje@ to the legiflation
of another body of the ftate. This was the extrava-
gance of liberty. The people, to eftablith a demo-
cracy, acted againfl the very principles of that go-
vernment. One would have imagined that fo ex-
orbitant a power muft have deftroyed the authority
of the fenate. But Rome had admirable inftitu-
tions. Two of thefe were efpecially remarkable;
one by which the legiflative power of the people was
eftablifhed, and the other by which it was limited.

The cenfors, and, before them, the confuls, }
modelled and created, as it were, every five years,
the body of the people : they exercifed the legifla-
tion on the very part that was poffefied of the le-
giflative power. ¢ Tiberius Gracchus (fays Cicero)
¢ caufed the freed-men to be admitted into the
¢ tribes, not by the force of his eloquence, but by
¢ a word, by a gefture ; which had he not effetted,
¢ the republic, whofe drooping head we are at pre-
¢¢ fent {carce able to uphold, would not even exift.”

On the other hand, the fenate had the power of
refcuing, as it were, the republic out of the hands
of the people, by creating a dictator, before whom
the fovereign bowed his head, and the moft popular
laws were filent.§

* By the facred laws the plebeians had a power of making the plebifcita by
themfelves, without admitting the patricians into their affembly, Dionyf, Hali-
cara, book 6, p.410. and book 7, p. 430,

4 By the law enated after the expulfion of the decemvirs the patricians were
made fubje@ to the plebifcita, though they had not aright of voting there.
Livy, book 3, and Dionyf, Halicarn. book 11, p. 725. ‘This law was con-
ﬁrmked by that of Publius Philo, the dictator, in the year of Rome 416, Livy,

ook 8.

1 Io the year 312 of Rome the confuls performed fiill the bufinefs of furvey-
ing the prople and their cflates, as appears by Dionyf, Halicarn. book 11.

§ Such as thofe vy which it was allowed to appeal, from the decifions of all

the magiftrates, to the people,
CHAP.
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CHAP XVIL
Of the executive Power in the fame Republic.

JEALOUS as the people were of their legiflative
power, yet they had no great uneafinefs about the
executive, ‘This they left almoft intirely to the fe-
nate and to the conluls, referving fcarce any thing
more to themfelves than the right of choofing the
magiftrates, and cf confirming the acts of the fenate
and of the generals. ) )

Rome, whofe paffion was to command, whofe
ambition was to conquer, whofe commerncement
and progrefs were one continued ufurpation, had
conftantly affairs of the greateft weight upon her
hands; her enemies were ever confpiring againft
her, or fhe againft her enemies.

As fhe was obliged to behave on the one hand
with heroic courage, and on the other with cod-
fummate prudence, it was requifite, of courle, that
the management of affairs fhould be committed ro
the fenate. Thus the people difputed every branch
of the legillative power with the fenate, bécaufe they
were jealous of their liberty ; but they had no dif-
putes about the executive, becaufe they were ani-
mated with the love of glory.

So great was the fhare the fenate took in the exe-
cutive power, that, as Polybius + informs us, fo-
reign nations imagined that Rome was an arifto-
cracy. The fenate difpofed of the public maney,
and farmed out the revenue; they were arbiters of
the affairs of their allies; they determined war or
peace, and direfted, in this refpect, the confuls ;
they fixed the number of the Roman and of the al-
lied troops, difpofed of the provinces and armies to

+ Book 6.

Q.2 the
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the confuls or praztors, and, upon the expiration
of the year of command, had the power of appoint-
ing fucceflors ; they decreed triumphs, received and
fent embaffies ; they nominated, rewarded, punifh-
ed, and were judges of kings, declared them allies
of the Roman people, or ftripped them of that tirle.

The confuls levied the troops which they were to
carry into the field ; had the command of the forces
by fea and land; difpofed of the forces of the al-
lies ; were invefted with the whole power of the re-
public in the provinces; gave peace to the van-
quithed nations, impofed conditions on them, or
referred them to the fenate.

In the earlieft times, when the people had fome
fhare in the affairs relating to war or peace, they
exercifed rather their legiflative than their executive
power. They fcarce did any thing elfe but confirm
the acts of the kings, and, after their expulfion,
thofe of the confuls or frnate. So far were they
from being the arbiters of war, that we have in-
ftances of its having been often declared, notwith-
ftanding the oppofition of the tribunes. But, grow-
ing wanton in their profperity, they increafed their
executive power. Thus they * created the military
tribunes, the nomination of whom, till then, had

- belonged "to the generals; and, fome time before
the firlt Punic war, they decreed, that only their
own body fhould have the right + of declaring
war.

* In the year of Rome 444. Livy, 1 decad, book g. As the war againft
Perfeus appeared fomewhat dangerous, it was ordained, by a fenatus-confultum,

that this law fhould be fufpended, and the people agreed to it, Livy, dec.ss
bock 2,

T They extorted it from the fenate, 'fays Freinfbemius, dec, 2, book 6:

CHAP.
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CHAP XVIL
Of the judiciary Power in the Roman Government.

THE judiciary power was given to the people, to
the fenate, to the magiftrates, and to particular jud-
ges. We muft fee in what manner it was diftributed,
beginning with their civil affairs,

The confuls had f the judiciary power after the
expulfion of the kings, as the prators were judges
after the confuls.  Servius Tullus had divefted him-
felf of the power of determining of civil caufes,
which was not refumed by the confuls, except in fome
very rare | cafes, for that reafon called extraordinary §.
They were fatisfied with naming the judges and efta-
blithing the feveral tribunals. By a difcourfe of Ap-
pius Claudius, in Dionyfius € Halicarnafleus, it ap-
pears, that, {o early as the 259th year of Rome, this
was looked upon as a fertled cultom among the Ro-
mans; and it is not tracing it very high to refer it to
Servius Tullus. : _

Every year, the pretor made a lift + of fuch as he
chofc for the office of judges during his magiftracy.
A fufficient number was pitched upon for each caufe;
a cuftom very near the fame as that now practifed in
England.  And what was extremely favourable to
liberty * was, the preetor’s fixing the judges with the |

1 There is no manner of doubt but the confuls had the power of trying civil
canfes before the creation of the praztors, See Livy, dec. 1, book 2, p. 39.
Dionyf. Halicarn. book 10, p. 627, and the fame book, p. 645.

[l The tribunes frequently tried caufes by themfelves only ; but nothing ren-
derzd them more odious, Dionyf, Halicarn. book 11, p. 700,

§ Fudicia extraordinaria, See the Inftitutes, book 4.

4] Book 6, p. 360.

4t Album judictum,

* ¢ Our anceltors, fays Cicero pro Cluentio, would not fuffer any man, whom
¢¢ the parties had not agreed to, to be judge of the leaft pecuniary affair, much
¢¢ lefs of a citizen’s reputation.™ . .

Ji See, in the fragmeats of the Servilian, Cornelian, and other laws, in what
manner thefe laws appointed judges for the crimes they propofed to punith.

They were often pitched upon by choice ; fometimes by lot ; or, in fine, by
lot muxt together with choice,

Q 3 confent
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confent of the parties, The great number of excep-
tions, that can be made in England, amounts pretty
near to this very cuftom.

The judges decided cnly the queftions * relating
to matter of faét: for example, whether a fum of
money had been paid or not; whether an a&t had
been committed or not. But, as to queftions of +
law, as thefe required a certain capacity, they were
always carried before the tribunal of the centumvirs §.

The kings referved to themfelves the judgement
of criminal affairs, and in this were fucceeded by the
confuls. It was in confequence of this authority that
Brutus put his children, and all thofe who were con-
cerned in the Tarquinian confpiracy, to death. This
was an exorbitant power. The confuls, already in-
vefted with the military command, extended the ex-
ercife of iteven to civil affairs; and their procedures,
being ftripped of all forms of juftice, were rather
exertions of violence than legal judgements,

This gave rife to the Palerian law, by which it was
made lawful to appeal to the people from every de-
cifion of the confuls that endangered the life of a
citizen. The confuls had no longer a power of pro-
nouncing fentence in capital cafes againft a Roman
citizen, without the confent of the people €.

We fee, in the firft confpiracy for the reftoration
of the Tarquins, that the criminals were tried by
Brutus the conful 3 in the fecond, the fenate and co-
mitia were affembled to try them I.

The laws, diftinguifhed by the name of facred,
allowed the plebeians the privilege of choofing tri-

# Seneca de Benefic, lib, 3, cap. 7, in fine,
See Quintilian, lib. 4, p. 544 in fol. edit, of Paris, 1541,
Leg 2. ff deOrig. Jur. Magiftrates, who were called decemvirs, prefided
in court, the whole under a praetor’s diseétion, .
€ Quoniam ¢e capite civis Romani, injuffu populi Romani, non erat, permife
fum confulibys jus dicere.  See Pomponius, Leg, 2, ff. de Orig Fur.
$ Dionyf, Halicarn, book 5, p. 322.

bunes ;
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bunes; from whence was formed a body, whofe pre-
tenfions at firft were immenfe. It is hard to determine
which was greater, the infolence of the plebeians in
demanding, or the condefcenfion of the fenate in
granting. The Valerian law allowed of appeals to
the people ; that is, to the people compofed of fena-
tors, patricians, and plebeians.  The plebeians
made a law that appeals fhould be brought before
their own body. A queftion was foon after ftarted,
whether the plebeians had a right to try a patrician :
this was the fubje of a difpute to which the impeach-
ment of Coriolanus gave rife, and which ended with
that affair. 'When Coriolanus was accufed by the
tribunes before the people, he infifted, contrary to
the {pirit of the Valerian law, that, as he was a pa-
trician, none but the confuls had a power to try
him: on the other hand, the plebeians alfo, con-
trary to the fpirit of that fame law, pretended, that
none but their body were empowered to be his
judges, and accordingly they pronounced fentence
upon him.

This was moderated by the law of the twelve
tables ; whereby it was ordained, that none but the
great affemblies of the people + thould try a citizen
in capital cafes. Hence the body of the plebeians,
or (which amounts to the very fame) the comitia by
tribes, had no longer any power of hearing criminal
caufes, except fuch as were punithed with fines.
To inflic a capital punithment, a /aw was requifite ;
but, to condemn to a pecuniary mulét, there was
occafion only for a plebifcitum.

This regulation of the law of the twelve tables
was extremely prudent. It produced an admirable
balance between the body of the plebeians and the

1 The comitia by centuries, Thus Manlius Capitolinus was tried in thefe
comitia. Livy, dec, 1, book 6, p. 60.

Q4 fenate
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fenate : for, as the full judiciary power of both de-
" pended on the greatnefs of the punifhment and the
nature of the crime, it was neceflary they fhould
both agree.

The Valerian law abolifhed all the remains of the
Roman government any way relative to that of the
kings of the heroic times of Greece. The confuls
were divefted of the power to punith crimes. Though
all crimes are public, yet we muft diftinguith be-
tween thofe which more nearly concern the mutual
intercourfe of citizens, and thofe which -more imme-
diately intereft the ftate in the relation it bears to its
fubjeéts. The firft are called private; the fecond,
public.  The latter were tried by the people; and,
1n regard to the former, they named, by particular
commiffion, a quaftor for the profecution of each
crime. The perfon chofen by the people was fre-
quently one of the magiftrates, fometimes a private
man. He was called the gusflor of parricide, and is
mentioned in the law of the twelve tables.

The quzflor nominated the judge of the quef-
tion, who drew lots for the judges, and regulated
the tribunal, in which he prefided. |

Here it is proper to obferve what fhare the fenate
had in the nomination of the quzltor, that we may
fee how far the two powers were balanced. Some-
times the fenare caufed a diQator to be chofen, in
order to exercife the office of quaftor §; at other
times they ordained that the people fhould be con-
vened by a tribune, with a view of proceeding to

1 Pomponius, in the fecond Law in the Digeft de Orig. Jur.

|| See a fragment of Ulpian, who gives another of the Cornelian law: it is to
be met with in the Collation of the Mofaic and Roman Laws, tit, 1. de ficasiis &
hemicidiis,

§ This took place, efpecially in regard to crimes committed in Italy, which

were fubj-¢t chicfly to the infpection of the fenate, Sec Livy, 1 decad, book g.
concerning the confpiracies of Capua,

the



R

e

By L ittt i ad

PR e AL

Cuar.18. THE SPIRIT OF LAWS. 233

the nomination of a quaftor §: and, in fine, the
people frequently appointed a magiftrate to make
his report to the fenate concerning a particular crime,
and to defire them to name a quaa&or, as may be
feen in the judgement upon Lucius Scrpio * in Livy.f

In the year of Rome 604, fome of thefe com-
miffions were rendered permanent.I Al criminal
caufes were gradually divided into different parts ;
to which they gave the name of perpetual queft ons.
Different praetors were created, to each of whom
fome of thofe queftions were affigned. They had
a power, conferred upon them for the term of a
year, of trying fuch criminal caufes as were any way
relative to thofe queftions, and then they were fent
to govern their province.

At Carthage the fenate of the hundred was com-
pofed of judges who enjoyed that dignity for life || ¢
But, at Rome, the prztors were annual; and the
judges were not even for fo long a term, but were
nominated for each caufe. 'We have already fhewn,
in the fixth chapter of this book, how favourable
this regulation was to hberty in parucular govern-
ments.

The Judoes were chofen from the order of fena-
tors, till the time of the Gracchi.  Tiberius Grac-
chus caufed a law to pafs, that they fhould be taken
from the equeftrian order ; a change fo very con-
fiderable, that the tribune boafted of having cut,

by one rogation only, the finews of the fenatorian
digaity.

€] This was the cafe in the profecution for the murdes of Pofthumius, in the
year 340 of Rome. See Livy.

* This judgement was paffed in the year of Rome 567,
+ Book 8,

1 Cicero in Bruto.

{| This is proved from Livy, book 43, who fays that Hannibal rendered their
magiitracy annual,
It
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It is neceflary to obferve, that the three powers
may be very well diftributed in regard to the liberty
‘of the conftitution, though not fo well in refpet to
the liberty of the fubje. At Rome the people had
the greateft fhare of the legiflative, a part of the
exccutive, and part of the judiciary, power; by
which means they had fo great a weight in the go-
vernment, as required fome other power to balance
it. The fenate, indeed, had part of the executive
power, and fome fhare of tne legiflative §; but this
was not fufficient to counterbalance the weight of
the people. It was neceffary that they fhould par-
take of the judiciary power; and accordingly they
had a fhare when the judges were chofen from a-
mong the fenators. But, when the Gracchi de- -
prived the fenators of the judicial power €, the fe-
nate were no longer able to withftand the people,
To favour, therefore, the liberty of the fubjet,
they ftruck at that of the conftitution : but the for-
mer perifhed with the latter.

Infinite were the mifchiefs that from thence arofe,
The conftitution was changed at a time when the
fire of civil difcord had fcarce left any fuch thing as
a conftitution. The knights ceafed to be that mid-
dle order which united the people to the fenate;
and the chain of the conftitution was broke.

There were even particular reafons againft tranf
ferring the judiciary power to the equeftrian order.
The conftitution of Rome was founded on this prin-
ciple, that none fhould be inlifted as foldiers but
fuch as were men of fufficient property to anfwer for
their condu& to the republic. The knights, as
perfons of the greateft property, formed the ca-

§ The fenatus-confultums were of force for the fpace of a year, though not
confirmed by the people, Dignyf, Halicarn. book g, p. 595. and book 11,

P 735
€] 1n the year 630,
valry
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valry of the legions. But, when their dignity in-
creafed, they refufed to ferve any longer in thart ca-
pacity, and another kind of cavalry was obliged to
be raifed. Thus Marius inlifted all forts of people
into his army, and foon after the republic was loft.*

Befides, the knights were the farmers of the re-
venue ; men whofe great rapacioufncfs increaled the
public calamities. Inftead of giving to fuch as
thofe the judicial power, they ought to have been
conftantly under the eye of the judges. This we
muft fay in commendation of the ancient French
laws, that they have alled towards the officers of
the revenue with as great a diffidence as would be
obferved between epemies. When the judiciary
power at Rome was transterred to the publicans,
there was then an end of all virtue, polity, laws,
and government.

Of this we find a very ingenuous defcription in
fome fragments of Diodorus Siculus and Dio.
“ Mutius Scevola (fays Diodorus+) wanted to re-
vive the ancient manners and the laudable cuftom
of fober and frugal living 3 for his predeceffors,
having entered into a contra& with the farmers of
the revenue, who at thar time were pofiefied of
the judiciary power at Rome, had infected the
province with all manner of corruption. But
Scevola made an example of the publicans, and
imprifoned thofe by whom others had been con-
¢ fined.”

Dio informs us §, that Publius Rutilius, his lieu-
tenant, was equally obnoxious to the equeftrian or-
der, and that, upon his return, they accufed him of
having received fome prefents, and condemned him

(13
[1]
£
L1
(14
(13
(3

(3

¥ Capite cenfos plerofgue, Salluft. de Bello Jugurth,

4 Fragment of this author, book 36, in the Collettion of Conftantine Por-
Phyrogenitus, of wirtves ard wices.

1 Fragmeat of his hiflory, taken from the Extradf of wirtues and ices,
to



236 THE SPIRIT OF LAWS. Book XI.

to a fine; upon which he inftantly made a ceffion
of his goods. His innocence appeared in this, that
he was found to be worth a great deal lefs than
what he was charged with having extorted, and he
fhewed a juft title to what he pofiefled: but he
would not live any longer in the fame city with fuch
profligate wretches. :

§| The Italians, fays Diodorus again, bought up
whole droves of {laves in Sicily, to till their lands,
and to take care of their cattle ; but refufed them a
neceflary fubfiftence.  Thefe wretches were then
forced to go and rob on the highways, armed with
lances and clubs, covered with beafts fkins, and
followed by large mafliffs.  Thus the whole pro-
vince was laid wafte, and the inhabitants could not
call any thing their own bur what was fecured by
fortrefles.  There was neither proconful nor pretor
that could or would oppofe this diforder, or that
prefumed to punith thefe flaves, becaufe they be-
longed to the knights, who, at Rowme, were pof-
fefied of the judiciary power§. And yet this was
one of the caufes of the war of the flaves. But I
fhall add only one word more. A profeflion, deaf
and inexorable, that can have no other view than
lucre, that was always afking and never granting,
that impoverifhed the rich and increafed even the
mifery of the poor; fuch a profeffion, I fay, (hould
never have been intrufted with the judiciary power
at Rome. :

|| Fragment of the 34th book, in the Extralt of wirtues and wices.

§ Peues quos Roma tum judicia erant, arque ex equeftri ordine folerent for-
tito judices eligi in caufa praetorum & proconfulom, quibus poft adminifiratam
provinciam dies dicta crat,

CHAP.
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CHAP XIX.
Of the Government of the Roman Provinces.

SUCH was the diftribution of the three powers
in Rome. But they were far from being thus dif-
tributed in the provinces: liberty prevailed in the
center, and tyranny in the extreme parts.

While. Rome extended her dominions no farther
than Iualy, the people were governed as confede-
rates, and the laws of each republic were preferved.
But, when fhe enlarged her conquefts, and the fe-
nate had no longer an immediate in{pection over
the provinces, nor the magiftrates refiding at Rome
were any longer czpable of governing the empire,
they were obliged to fend prztors and proconiuls,
Then it was that the harmony of the three powers
was loft. The perfons appointed to that office were
intrufted with a power which comprehended thar of
all the Roman magiftracies ; nay, even that of the
people . They were defpctic magiftrates, ex-
tremely well adapted to the diftance of the places to
which they were deftined. They exercifed the three
powers ; and were, if I may prefume to ufe the ex-
preflion, the bafthaws of the republic.

We have elfewhere obferved, that, in a common-
wealth, the fame magiftrate ought to be poffeffed of
the executive power, as well civil as military.- Hence
a conquering republic can hardly communicate her
government, and rule the conquered ftate according
to her own conftitution. And, indeed, as the ma-
giftrate fhe fends to govern is invefted with the exe-
cutive power, both civil and military, he muft alfo
have the legiflative : for who is it that could make
laws without him ? It is necefary, therefore, that

€] They mads their edits vpon entering the provinces,
the
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the governor fhe fends be intrufted with the three
powers, as was practifed in the Roman provinces.

It is more eafy for a monarchy to communicate
its government, becaufe the officers it fends have,
fome the civil, and others the military, executive
power ; which does not neceffarily imply a defpotic
authority.

It was a privilege of the utmoft confequence to
a Roman citizen to have none but the people for his
judges. Were it not for this, he would have been
fubje®, in the provinces, to the arbitrary power of
a proconful or of a proprator. The city never felt
the tyranny, which was exercifed only on conquered
nations,

Thus, in the Roman world, as at Sparta, the
freemen enjoyed the higheft degree of liberty, while
thofe who were flaves laboured under the extremity
of fervitude.

While the citizens paid taxes they were raifed with
great juftice and equality. The Tegulation of Ser-
vius Tullus was obferved; who had diftributed the
people into fix clafles, according to their difference
of property, and fixed the feveral fhares of the pub-
lic impofts in proportion to that which each perfon
had in the government. Hence they bore with the
greatnefs of the tax, becaufe of their proportion-
able greatnefs of credit; and confoled themfelves
for the {mallnefs of their credit, becaufe of the
{mallnefs of the tax.

There was alfo another thing worthy of admira-
tion, which is, that, as Servias Tullus’s divifion
into claffes was in fome meafure the fundamental
principle of the conftitution, it thence followed that
an equal levying of the taxes was fo connected with
this fundamental principle, that the one could not
be abolithed without the other, ‘
‘ But,
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But, while the city paid the taxes as fhe pleafed,
or paid none at all ¥, the provinces were plundered
by the knights, who were the farmers of the pub-
lic revenue. We have already made mention of
their oppreffive extortions, with which all hiftory a-
bounds.

“ All Afia (fays Mithridates ) expelts me as
¢ her deliverer ; fo great is the hatred which the
¢ rapacioufnefs of the proconfuls}, the confifca-
< tions made by the officers of the revenue, and the
¢ quirks and cavils of judicial proceedings|, have
¢ excited againft the Romans.” '

Hence it was that the ftrength of the provinces
did not increafe, but rather weakened, the ftrength
of the republic. Hence it was that the provinces
looked upon the lofs of the liberty of Rome as the
epocha of their own freedom.

CHAP XX
The End of this Book.

I fhould be glad to inquire into the diftribution
of the three powers in all the moderate governments
we are acquainted with, in order to calculate the de-
grees of liberty which each may enjoy. But we
muft not always exhauft a fubject, fo as to leave no
work at all for the réader. My bufinefs is not to
make people read, but to make them think.

& After the conqueft of Macedonia the Romans paid no taxes,

1 Speech taken from Trogus Pompeius, and related by Juftin, book 38,

1 See the orations againft Verres.

|l It is well known what fort of a tribunal was that of Varus, which pro=
voked the Germans to revolt.

»

BOOK
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B O O K XIL

Y

OF THE LAWS THAT FORM POLITICAL LIBERTY, AS
RELATIVE TO THE SUBJECT.

CHAP L
Idea of this Book.

IT is not fufficient to have treated of political li-
berty as relative to the conftitution; we muft exa-
mine it likewife in the relation it bears to the fub-
ject. :
We have obferved, that, in the former cafe, it
arifes from a certain diftribution of the three pow-
ers; but, in the latter, we muft confider it in an-
other light. It confifts in fecurity, or in the opi-
nion people have of their fecurity.

The conftitution may happen to be free, and the
fubject not. The fubjet may be free, and not the
conftitution. In thofe cafes the conftitution will be
free by right, and not in fact; the fubje will be
free in fact, and not by right.

It is the difpofition only of the laws, and even of
the fundamental laws, that conftitutes liberty in re-
lation to the conftitution. But, as it regards the
fubje, manners, cuftoms, or received examples,
may give rife to ir, and particular civil laws may en-
courage it, as we fhall prefently obferve.

Farther ; as, in moft ftates, liberty is more check-
ed or deprefled than their conftitution requires, it is
proper to treat of the particular laws that, in each
conftitution, are apt to aflift or check the principle
of liberty, which cach ftate is capable of receiving.

CHAP.
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CHAP IL
Of the Liberty of the Subjelt.

PHILOSOPHICAL liberty confifts in the free
exercife of the will ; or, at leaft, if we muft fpeak
agreeably to all fyftems, in an opinion that we have
the free exercife of our will. Political liberty con-
fifts in fecurity ; or, at leaft, in the opinion that we
enjoy fecurity.

This fecurity is never more dangeroully attacked
than in public or private accufations. It is there-
fore on the goodnefs of criminal laws that the liberty
of the fubject principally depends.

Criminal laws did not receive their full perfeétion
all at once. Even in places where liberty has been
moft fought after it has not been always found.
Ariftotle * informs us, that, at Cuma, the parents
of the accufer might be witneflfes.  So imperfect
was the law, under the kings of Rome, that Servius
Tullus pronounced fentence againft the children of
Ancas Marrius, who were charged with having af-
faffinated the king his father-in-law +.  Under the
firft kings of France, Clotarius made a law I, that
nobody fhould be condemned without being heard;
which fhews that a contrary cuftom had prevailed
in fome particular cafe, or among fome barbarous
people.” It was Charondas that firft eftablifhed pe-
nalties againft falfe witneffes . When the fubjeé
has no fence to fecure his innccence, he has none
for his liberty. ‘

The knowledge already acquired in fome coun-
tries, or that may be hercafter attained in others,

* Politics, book 2.
+ Tarquinius Prifcus,  See Dionyf, Halicarn, book 4.

1 So early as the year 560,

I Anflot. Polit, book 2, chap. 12, He gave his laws at Thurium, in the
84th Olympiad,

Vou. I. R concerning
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concerning the fureft rules to be obferved in crimi-
nal judgements, is more interefting to mankind than
any other thing in the world.

Liberty can be founded on the praltice of this
knowledge only ; and, fuppofing a ftate to have the
beft laws imaginable in this refpe, a perfon tried
under that ftate, and condemned to be hanged the
next day, would have much more liberty than a

bathaw enjoys in Turkey.

CHAP IL
The fame Subjelt continued.

THOSE laws, which condemn a man to death
on the depofition of a fingle witnefs, are fatal to
liberty. In right reafon there fhould be two; be-
caufe a witnefs who affirms, and the accufed who
denics, make an equal balance, and a third muft
incline the fcale.

The Greeks § and Romans € required one voice
more to condemn: but our French laws infift upon
two. The Greeks pretend that their cuftom was
eftablithed by the Gods *; but this more juftly may
be faid of ours.

CHAP 1IV.

That Liberty is favoured by the Nature and Proportion
of Punifbments.

LIBERTY is in its higheft perfeftion when cri-
minal laws derive each punithment from the parti-
 cular nature of the crime. There are then no arbi-
trary decifions ; the punithment does not flow from
the capricioufnefs of the legiflator, but from the

§ Sce Ariftid, Orat. in Minervam,
€] Dionyf. Halicarn, on the judgement of Ceriolanus, book 7,
* Minera & calculus,

very
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very nature of the thing; and man ufes no violence
to man.

There are four forts of crimes. Thofe of the firft
ipecies are prejudicial to religion ; the fecond, to
morals ; the third, to the public tranquility ; and
the fourth, to the fecurity of the fubject. The pu-
nifhments inflicted for thele crimes ought to proceed
from the nature of each of thefe fpecies.

In the clafs of crimes that concern religion I rank
only thofe which attack it dire@ly, fuch as all fimple
facrileges : for, as to crimes that difturb the exercife
of it, they are of the nature of thofe which preju-
dice the tranquility or fecurity of the fubje&, and
ought to be referred to thofe clafies.

In order to derive the punithment of fimple facri-
leges from the nature of the thing ¥, it thould con<
fift in depriving people of the advantages conferred
by religion, in expelling them out of the temples;
in a temporary or perpetual exclufion from the fo-
ciety of the faithful, in fhunning their prefence, in
execrations, comminations, and conjurations.

In things that prejudice the tranquility or fecurity
of the ftate, fecret actions are fubject to human ju-
rifdiction : but, in thofe which offend the Delty,
where there is no public a&, there can be no cri-
minal matter ; the whole paffes betwixt man and
God, who knows the meafure and time of his ven-
geance. Now, if magiftrates, confounding things,
thould inquire alfo into hidden facrileges, this In-
quifition would be direGted to a'kind of a&ion that
does not at all require it; the liberty of the fubject
would be-fubverted by arming the zeal of timorous,
as well as of prefumptuous, confciences againft him.

T St. Lewis made fuch fevere laws againft thofe who fwore, that the rooe
thought himfelf obliged to admonith him fur it. This prince mcderated his
zeal, and foftened hus Jaws, — See his Ordinances,

R 2 The
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The mifchief arifes from a notion, which fome
people have entertained, of revenging the caufe of
the Deity. But we muft honour the Deity, and
leave him to avenge his own caufe: And, indeed,
were we to be direted by fuch a notion, where
would be the end of punithments ?  If human laws
are to avenge the caufe of an infinite Being, they
will be dire¢ted by his infinity, and not by the weak-
nefls, ignorance, and caprice, of man.

An hiftorian I of Provence relates a fa®, which
furnifhes us with an excellent defcription of the con-
fequences that may arife, in weak capacities, from
the notion of avenging the Deity’s caufe. A Jew
was accufed of having blafphemed againtt the virgin
Mary ; and, upon conviftion, was condemned to be
flead alive. A ftrange fpectacle was then exhibited :
gentlemen mafked, with knives in their hands,
mounted the {caffold, and drove away the execu-
tioner, in order to be the avengers themfelves of the
honour of the bleffed virgin. — I do not here choofe
to anticipate the refletions of the reader. ‘

The fecond clafs confifts of thofe crimes which are
prejudicial to morals.  Such is the violation of pub-
lic or private continence; that is, of the police di
reting the manner in which the pleafure annexed to
the conjunction of the fexes is to be enjoyed. The
punifhment of thofe crimes ought to be alfo derived
from the nature of the thing. The privation of
fuch advantages as fociety has attached to the purity
of morals, fines, fhame, neceffity of concealment,
public infamy, expulfion from home and fociety,
and, in fine, all fuch punifhments as belong to0 3
corretive jurifdiction, are fufficient to reprefs the te-
merity of the two fexes. In cffe, thele things are

1 Father Bougerel,
lefs
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lefs founded on malice than on carcleffnefs and felf-
neglect.

We {peak here of none but crimes which relate
merely to morals ; for, as to thofe that are alfo pre-
judicial to the public fecurity, fuch as rapes, they
belong to the fourth {pecies.

The crimes of the third clafs are thofe which dif-
turb the public tranquility. The punithments ought
therefore to be derived from the nature of the thing,
and to be relative to this tranquility ; fuch as im-
prifonment, exile, and other like chaftifements, pro-
per for reclaiming turbulent {pirics and obliging them
to conform to the eftablithed order.

I confine thofe crimes that injure the public tran-
quility to things which imply a bare offence againtt
the police ; for, as to thofe which, by d: ﬂurbmg
the public peace, atrack at the fame time the fecurity
of the fubjed, they ought to be ranked in the fourth

clafs,

The punifhments infli¢ted upon the latter crimes
are fuch as are properly diftinguifbed by that name.
They are a kind of retaliation, by which the fociety
refules fecurity to a member who has actually or
intentionally deprived another of his fecurity.  Thefe
punsthments are derived from the nature of the
thing, founded on reafon, and drawn from the very
fource of good and evil. A man deferves death
when he has violated the fecurity of the fubject fo
far as to deprive, or atempt to deprive, another
man of his hfe. This punifhment of death is the
remedy, as it were, of a fick fociety. When there
is a breach of fecurity with regard to property, there
may be_fome reafons for inflicting a capital punith-
ment: but it would be much better, and perhaps
more natural, that crimes committed againft the fe-
curity of property fhould be punithed with the lofs

R 3 of
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of property ; and this ought indeed to be the cafe
if mens fortunes were common or equal. But, as
thofe who have no property of their own are gene-
rally the readieft to attack that of others, it hag
been found neceffary, inftead of a pecuniary, to
fubftitute a corporal, punifhment.

All that I have here advanced is founded in na-
ture, and extremely favourable to the liberty of the
fubject. '

C-HAUP V.

Of ccriain Accufations that requive particular Modera-
tion and Prudence.

IT is an important maxim, that we ought to be
very circumipeét in the profecution of witchcraft
and herefy. The accufation of thefe two crimes
may be vaftly injurious to liberty, and produttive
of infinite oppreflion, if the legiflator knows not
how to fet bounds to it. For, as it does not di-
reétly point at a perfon’s attions, but at his charac-
ter, it grows dangerous in proportion to the igno-
rance of the people; and then a man is fure to be
always in danger, becaufe the moft unexceptionable
conduét, the pureft morals, and the conftant prac-
tice of every duty in life, are not a {ufficient fecu-
rity againft the fufpicion of his being guilty of the
like crimes.

Under Manuel Comnenus, the proteffator * was
accufed of having conipired againft the emperor,
and of having employed, for that purpofe, fome fe-
crets that render men invifible. It is mentioned,
the life of this emperor, | _that Aaron was dete&ed
as he was poring over a book of Solomon’s, the

& Njeetas, Life of Manuel Comnenus, book 4.
f Ibid,

reading
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reading of which was fufficient to conjure up whole
legions of devils. Now, by fuppofing a power in
witchcraft to roufe the infernal fpirits to arms, peo-
ple look upon a man whom they call a forcerer as
the perfon in the world moft likely to difturb and
fubvert fociety ; and, of courfe, they are difpofed
to punith him with the utmoft feverity.

But their indignation increafes when witchcraft
is fuppofed to have a power of fubverting religion.
The hiftory of Conftantinople * informs us, that,
in confequence of a revelation, made to a bifhop,
of a miracle’s having ceafed becaufe of the magic
practices of a certain perfon, both that perfon and
his fon were put to death. On how many {urpri-
zing things did not this fingle crime depend! —
That revelations fhould not be uncommon ; that the
bithop fhould be favoured with one; that it was
real; that there had been a miracle in the cafe;
that this miracle had ceafed ; that there was an art
magic; that magic could fubvert religion ; that this
particular perfon was a magician ; and, in fine, that
he had committed that magic act.

The emperor Theodorus Lafcaris attributed his ill-
nefs to witchcraft. Thofe who were accufed of this
crime had no other refource left than to handle a
red hot iron without being hurt. Thus, among the
Greeks, a perfon ought to have been a forcerer, to
be able to clear himfelf of the imputation of witch-
craft. Such was the excels of their ftupidity, that,
to the moft dubious crime in the world, they joined
the moft dubious proofs of innocence. '

Under the reign of Pbilip the Long the Jews were
expelled from France, being accufed of having poi-
foned the fprings with their lepers.  So abiurd an

* Hifory of the emperor Maurice, by Tbeopbylacius, ckap. 11.

R 4 accufation



248 THE SPIRIT OF LAWS, BooxXIL

accufation ought to make us doubt of all thofe that
are founded on public hatred. .

1 have not here afferted that herefy ought not to
be punifhed ; 1 faid only that we ought to be ex-
tremely circumipeét in punifhing it.

CHAP VL
Of the Crime againft Nature.

GOD forbid that I fhould have the leaft inclina-
tion to diminifh the public horror againft a crime
which religion, morality, and civil government, e~
qually condemn. It ought to be profcribed were it
only for its communicating to one fex the weaknefles
of the other, and for leading people, by a fcanda-
lous proftitution of their youth, to an ignominious
old age. Whatl fhall fay concerning it will no ways
diminith its infamy, being levelled only againft the
tyranny that may abufe the very horror we ought
5 to have againft the vice. ,

As a natural circumftance of this crime is fecrecy,
there are frequent inftances of its having been pu-
nifhed by legiflators upon the depofition of a child.
This was opening a very wide door to calumny.
¢« Juftinian (fays Procopius *) publithed 2 law a-
¢ gainft this crime: he ordered an inquiry to be
¢ made, not only againft thofe who were guilty of
“ it after the enating of that law, but even before. '
¢ The depcfiition of a fingle witnefs, fometimes of
¢ a child, fometimes of a flave, was fufficient, ef-
¢« pecially againft fuch as were rich, and againft
¢ thofe of the green faction.”

It is very odd that thefe three crimes, witchcraft,
herefy, and that againft nature ; (of which, the firft
might eafily be proved not to exift; the fecond, to

# Secret Hiftory.

be
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be fufceptible of an inficite number of diftin&tions,
interpretations, and limitations 3 the third, to be of-
ten obfcure and uncertain ;) it is very odd, I fay,
that thefe three crimes thould, amongft us, be pu-
nithed with fire.

I may venture to affirm, that the crime againft
nature will never make any grear progrefs in fociety,
unlefs people are prompted to it by fome particular
cuftom; as among the Greeks, where the youths
of that country performed all their exeicifes naked ;
as amongft us, where domeftic education is difufed ;
as among the Afiatics, where particular perfons have
a great number of women whom they defpife, while
others can have none atall.  Let there be no cuf-
toms preparatory to this crime; let it, like every o-
ther violation of morals, be feverely profcribed by
the civil magiftrate ; and nature will foon defend or
refume her rights. Nature, that fond, that indul-
gent, parent, has ftrewed her pleafures with a boun-
teous hand; and, while fhe fills us with delights,
fhe prepares us, by means of our iffue, (in whom we
fee ourfelves, as it were, reproduced,) fhe prepares
us, 1 fay, for future fatisfations of a more exqui-
fite kind than thofe very delights.

CHAP VIL
Of the Crime of High-Treafon.

IT is determined, by the laws of China, that
whofoever thews any difrefpet to the emperor is to
be punifhed with death. As they do not mention in
what this difrefpeét confifts, every thing may fur-
nith a pretext to take away a man’s life, and to ex-
terminate any family whatfoever.

‘T'wo perfons of that country, who were employed
to wrjie the court-gazerte, having inferted fome cir-

cumftances



250 THE SPIRIT OF LAWS. Boox XII,

cumftances relating to a certain fat that were not
true, it was pretended that to tell a lie in the court-
gazette was a difrefpect fhewn to the court; in con-
fequence of which they were put to death *. A
prince of the blood having inadvertently made fome
mark on a memorial figned with the red pencil by
the emperor, it was determined that he had behaved
difrefpectfully to the fovereign; which occafioned
one of the moft terrible perfecutions againft that fa-
mily that ever was recorded in hiftory +.

If the crime of high-treafon be indeterminate,
this alone is fufficient to make the government de-
generate into arbitrary power. I fhall defcant more
largely on this fubjet when I come to treat I of the
compofition of laws.

CHAP VIL

Of the bad Application of the Name of Sacrilege and
High-Treafon.

IT is likewife a fhocking abufe to give the ap-
pellatton of high-treafon to an action that does not
deferve it. By an imperial law § it was decreed,
that thofe who called in queftion the prince’s Judge-
ment, or doubted of the merit of fuch as he had
chofen for a public office, fhould be profecuted as
guilty of facrilege|l. Surely it was the cabinet-
council and the prince’s favourites who invented that
crime. By another law it was determined that who-
foever made any attempt to injure the minifters and
officers belonging to the fovereign fhould be deemed

* Father Du Halde, tom. 1, p. 43.

+ Father Parennin, in the Edifying Letters,

1 Book 29.

§, Gratian, Valentinian, and Theodofius. This is the fecond in the Code de
erimin, factile

|| Sacrilegii inflar ¢f dubitare an is dignus fir quem elegerit imperator. Ibid
This law ferved as a mode! to that of Roger in the conftitution of Naples, tit, 4

guilty
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guilty of high-treafon, as if he had attempted to in-
jure the fovereign himfelf €, This law is owing to
two princes ¥, remarkable for their weaknefs ; prin-
ces who were led by their minifters, as flocks by
thepherds ; princes who were flaves in the palace,
children in the council, ftrangers to the army ; prin-
ces, in fine, who preferved their authority only by
giving it away every day. Some of thofe favourites
confpired againft their fovereigns. -Nay, they did
more ; they confpired againft the empire ; they cal-
led in barbarous nations ; and, when the emperors
wanted to ftop their progrefs, the ftate was fo en-
feebled, as to be under a neceflity of infringing the
law, and of expofing itfelf to the crime of high-
treafon, in order to punifh thofe favourites.

And yet this -is the very law which the judge of
Monfieur de Cinq-Mars built upon+, when, en-
deavouring to prove that the latter was guilty of the
crime of high-treafon for attempring to remove car-
dinal Richelieu from the miniftry, he fays, ¢ Crimes
¢ that aim at the perfons of minifters are deemed,
¢ by the imperial conflitutions, of equal confe~
‘¢ quence with thofe which are levelled againft the
¢ emperor’s own perfon. A minifter difcharges his
duty to his prince and to his country : to attempt,
¢ therefore, to remove him, is endeavouring to de-
¢ prive the former one of his arms §, and the lat-
¢« ter of part of its power.” It is impofiible for the
meaneft tools of power to exprefs themfelves in more
fervile language.

By another law of Valentinian, Theodofius, and
Arcadius §, falfe coiners are declared guilty of high-

€ The sth law ad leg, Sul, Mej.
* Arcadius and Honorius,
+ Memoirs of Montrefor, tom. 1,

I, Nam ipfi pars corporis nofiri funt, The fame law of the Code ad Lg. Sl

(s

§ It is the gth of the Code Theodo!, dr falfa moneta,
. treafon.
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treafon. But is not this confounding the ideas of
things ? Is not the very horror of high-treafon di-
minifhed by giving that name to another crime?

CHAP IX.
Tle fame SubjeF continued,

PAULINUS having written to the emperor A-
lexander, that ¢ he was preparing to profecute, for
¢ high-treafon, a judge who had decided contrary
¢ to his edi&,” the emperor anfwered, ¢ that un-
¢ der his reign there was no fuch thing as indirect
¢ high-treafon *.”

Fauftinian wrote to the fame emperor, that, as
he had fworn by the prince’s life never to pardon
his flave, he found himfelf thereby obliged to per-
petuate his wrath, left he fhould incur the guilt of
lefa majeftas ; upon which the emperor made an{wer,
¢ Your fears are groundlefs+, and you are a ftran-
“ ger to my principles.”

It was determined, by a fenatus-confultum f,
that whofoever meited down any of the emperor’s
flatues, which happened to be rejected, fhould not
be deemed guilty of high-treafon. The emperors,
Severus and Antoninus, wrote to Pontius §, that
thofe who fold unconfecrated ftatues of the emperor
fhould not be charged with high-treafon. The
fame princes wrote to Julius Caflianus, that, if a
perfon, in flinging a ftone, fhould by chance ftrike
one of the emperor’s ftatues, he fhould not be lia-
ble to a profecution for high-treafon |.  The Julian
law requires this fort of limitations ; for, in virtue

* FEtiam ex aliis canfis majeflatis crimina ceffant meo feculo, Leg. 1. eod. ad leg,
Jul. Maj. o .

t Alenam fecla mee follicitudinem concepiftis  Leg, 2, eod, ad leg, Jul. Maj,

1 See the 4th law in d. ad kg, Fuls Maj.

§ Sre the sth law, ibid,

|| 1bid.

of
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of this law, the crime of high-treafon was charged,
not only upon thofe who melted down the emperor’s
ftatues, but likewife on thofe who committed any
fuch like action *, which made it an arbitrary crime.
‘When a number of crimes of lz/a majefias had been
eftablifhed, they were obliged to diftinguith the fe-
veral forts.  Hence Ulpian, the civilian, after fay-
ing that the accufation of /lefz majefias did not die
with the criminal, adds, that this does not re-
late to 1 all the treafonable alts eftablithed by the
Julian law, but only to that which implies an at-

tempt againft the empire or againft the emperor’s
life. '

CHAP X
The fame Subjelt continued.

THERE was a law paffed in England, under
Henry VIII. by which whoever predicted thie king’s
death was declared guilty of high-treafon. This
law was extremely vague: the terror of defpotic
power is fo great, that it recoils upon thofe who
exercife it.  In this king’s laft illnefs the phyficians
would not venture to fay he was in danger; and

furely they acted very right .

CH AP XIL
Of Thoughts.,

MARSY AS dreamt that he had cut Dionyfius’s
throat§. Dionyfius put him to death, pretending
that he w