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UNCONSTITUTIONALITY OF SLAVERY.

PART SECOND.

CHAPTER XIV.
THE DEFINITION OF LAW.

It has been alleged, by way of objection to the definition of
law given in chapter first, that under it the law would be uncer-
tain, and government impracticable. Directly the opposite of both
these allegations is true. Let us see.

1. Natural law, so far from being uncertain, when compared
with statutory and constitutional law, is the only thing that gives
any certainly at all to a very large portion of our statutory and
constitutional law. The reason is this. The words, in which
statutes and constitutions are written, are susceptible of so many
different meannings,—meanings widely different from, often di-
rectly opposite to, each other, in their bearing upon men’s rights,
—that, unless there were some rule of interpretation for determin.
ing which of these various and opposite meanings are the true
ones, there could be no certainty at all as to the meaning of the
statutes and constitutions themselves. Judges could make almost
anything they should please out of them. Hence the necessity
of a rule of interpretation. And this rule is, that the language of
statutes and constitutions shall be construed, as nearly as possible,
consistently with natural law.

The rule assumes, what is true, that natural law Is a thing
certain in itself; also that it is capable of being learned. It
assumes, furthermore, that it actually is understood by the legisla-
tors and judges who make and interpret the writien law. Of
necessity, therefore, it assumes further, that they (the legislators
and judges) are incompetent to make and interpret the written law,
unless they previously understand the natural law applicable to the

12%



138 THE UNCONSTITUTIONALITY OF SLAVERY.

same subject. It also assumes that the people must understand
the natural law, before they can understand the written law.

It is a principle perfectly familiar to lawyers, and one that must
be perfectly obvious to every other man that will reflect 2 moment,
that, as a general rule, no one can know what the written law s,
until he knows what it ought to be; that men are liable to be
constanﬁy misled by the various and conflicting senses of the
same words, unless they perceive the true legal sense in which
the words ought to be taken. And this true legal seunse is the
sense that is most nearly consistent with natural law of any that
the words can be made 10 bear, consistently with the laws of lan-
guage, and appropriately to the subjects to which they are applied.

Though the words contain the law, the words themselves are
not the law. Were the words themselves the law, each single
written law would be liable to embrace many different laws, to
wit, as many different laws as there were different senses, and
different combinations of senses, in which each and &ll the words
were capable of being taken.

Take, for example, the Constitution of the United States. By
adopting one or another sense of the single word * free,” the
whole instrument is changed. Yet, the word free is capable of
some ten or twenty different senses. So that, by changing the
sense of that single word, some ten or twenty different constitu-
tions could be made out of. the same written instrument. But
there are, we will suppose, a thousand other words in the consti-
tution, each of which is capable of from two to ten different senses.
So that, by changing the sense of only a single word at a time,
several thousands of different constitutions would be made. But
this is not all. Variations could also be made by changing the
senses of two or more words at a time, and these variations could
be run through all the changes and combinations of senses that
these thousand words are capable of. We see, then, that it is no
more than a literal truth, that out of that single instrument, as it
now stands, without altering the location of a single word, might
be formed, by construction and interpretation, more different con-
stitutions than figures can well estimate.

But each written law, in order to be a law, must be taken only
m some one definite and distinct sense; and that definite and dis-
tinct sense must be selected from the almost infinite variety of
senses which its words are capable of. How is this selection to
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be made? It can be only by the aid of that perception of natural
law, or natural justice, which men naturally possess.

Such, then, is ‘the comparative certainty of the natural and the
written law. Nearly all the certainty there is in the latter, so far
as it relates to principles, is based upon, and derived from, the
still greater certainty of the former. In fact, nearly all the uncer-
tainty of the laws under which we live,—which are a mixture of
natural and written laws,~—arises from the difficulty of construing,
or, rather, from the facility of misconstruing, the written law,
While natural law has nearly or quite the same certainty as
mathematics. On this point, Sir William Jones, one of the most
learned judges that have ever lived, learned in Asiatic as well as
European law, says,—and the fact should be kept forever in
mind, as one of the most important of all truths :—¢ It is pleasing
to remark the similarity, or, rather, the identity of those conclu-
sions whick pure, unbiassed reason, in all ages and nations, seldom
Jails to draw, in such juridical inquiries as are not fettered and
manacled by positive institutions.”* In short, the simple fact that
the written law must be interpreted by the natural, is, of itself,
a sufficient confession of the superior certainty of the latter.

The written law, then, even where it can be construed con-
sistently with the natural, introduces labor and obscurity, instead
of shutting them out. And this must always be the case, because
words do not create ideas, but only recall them ; and the same word
may recall many different ideas. For this reason, nearly all
abstract principles can be seen by the single mind more clearly
than they can be expressed hy wordsto another. This is owing to
the imperfection of language, and the different senses, meanings,
and shades of meaning, which different individuals attach to the
same words, in the same circumstances.t

Where the written law cannot be construed consistently with
the natural, there is no reason why ‘t should ever be enacted at
all. It may, indeed, be sufficiently plain and zertain to be easily
understood ; but its certainty and plainness are but a poor compen-

* Jones on Bailments, 133,

t Kent, describing the difficulty of construing the written law, says: —

“Such is the imperfection of language, and the want of technical skill in the
makers of the law, that statutes often give occasion to the most perplexing and
distressing doubts and discussions, arising from the ambiguity that attends them.
It requires great experience, as well as the command of & perspicuous diction, to
frame a law in such clear and precise terms, as to secure it from amhiguous
expressions, and from all doubts and criticisms upon its meaning.” — Kev!, 460.
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sation for its injustice. Doubtless a law forbidding men to drink
water, on pain of death, might be made so intelligible as to cut off
all discussion as to its meaning; but would the intelligibleness of
such a law be any equivalent {or the right to drink water? The
principle is the same in regard to all unjust laws. Few persons
could reasonably feel compensated for the arbitrary destruction of
their rights, by having the order for their destruction made known
beforehand, in terms so distinct and unequivocal as to admit of
neither mistake nor evasion. Yet this is all the compensation
that such laws offer.

Whether, therefore, written laws correspond with, or differ from,
the natural, they are to be condemned. In the first case, they are
useless repetitions, introducing labor and obscurity. In the latter
case, they are positive violations of men’s rights.

There would be substantially the same reason in enacting
mathematics by statute, that there is in enacting natural law.
Whenever the natural law is sufficiently certain to all men’s
minds to justify its being enacted, it is sufficiently certain to need
no enactment. On the other hand, until it be thus certain, there
is danger of doing injustice by enacting it ; it should, therefore, be
left open to be discussed by anybody who may be disposed to
question it, and to be judged of by the proper tribunal, the judici-
ary.*

It is not necessary that legislators should enact natural law in
order that it may be known to tie people, because that would be
presuming that the legislators already understand it better than the
people,—a fact of which I am not aware that they have ever here-
tofore given any very satisfactory evidence. The same sources of
knowledge on the subject, are open to the people, thut are open to
the legislators, and the people must be presumed to know it as
well as they.t

* This condemnation of written laws must, of course, be understood as applying
only to cases where principles and rights are involved, and not as condemning any
governmental arrangements, or instrumentalities, that are consistent with natural
right, and which must be agreed upon for the purpose of carrying natural law into
effect. These things may be varied, as expediency may dictate, so only that they
be allowed to infringe no principle of justice. And they must, of course, be writ-
ten, hecause they do not exist as fixed principles, or laws in nature.

+ The objections made to natural law, on the ground of obscurity, are wholly
unfounded. It is true, it must be learned, like any other science, but it is equally
true, that it is very easily learned. Although as illimitable in its applications as
the infinite relations of men to each other, it is, nevertheless, made up of simple
elementary principles, of the truth and justice of which every ordinary mind bas
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2. But it is said further, that government is not practicadle under
this theory of natural law. If by this is meant only that govern-
ment cannot have the same arbitrary and undisputed supremacy
over men’s rights, as under other systems—the same absolute

an almost intuitive perception. It is the science of justice,—and almost all men
have the same perceptions of what constitutes justice, or of what justice requires,
when they understand alike the facts from which their inferences are to be drawn,
Men living in contact with each other, and having intercourse together, cannot
avoid learning natural law, to a very great extent, even if they would. The deal-
ings of men with men, their separate possessions, and their individual wants, are
continually forcing upon their minds the questions, — Is this act just? or is it un-
just? Is this thing mine? or is it his? And these are questions of natural law ;
questions, which, in regard to the great mass of cases, are answered alike by the
human mind everywhere.

Children learn many principles of natural law at a very early age. For example :
they learn that when one child has picked up an apple or a flower, it is his,
and that his associates must rot take it from him against his will. They also
learn that if he voluntarily exchange his apple or flower with a playmate, for some
other article of desire, he has thereby surrendered his nght to it, and must not
reclaim jt. These are fundamental principles of natural law, which govern most
of the greatest interests of individuals and society ; yet, children learn them earlier
than they learn that three and threc are six, or five and five, ten. Talk of enacting
natural law by statute, that it may be known! It would hardly be extravagant to
say, that, in nine cases in ten, men learn it befote they have learned the language
by which we describe it. Nevertheless, numerous treatises are written on it, as on
other sciences. The decisions of courts, containing their opinions upon the almost
endless variety of cases that have come beforc them, are reported; and these
reports are condensed, codified, and digested, so as to give, in a small compass, the
facts, and the opinions of the courts as to the law resulting from them. And these
treatises, codes, and digests are open to be read of all men. And a man has the
same excuse for being ignorant of arithmetic, or any other science, that he has for
being ignorant of natural law. He can learn it as well, if he will, without its
being enacted, as he could if it were,

If our governments would but themselves adhere to natural law, there would be
little occasion to complain of the ignorance of the people in regard to it. The pop-
ular ignorance of law is attributable mainly to the innovations that have been
made upon natural law by legislation ; whereby our system has become an incon-
gruous mixture of natural and statute law, with no uniform principle pervading it.
To learn such a system, —if system it can be called, and if learned it can be,—~is a
matter of very similar difficulty to what it would be to learn & system of mathemat-
ics, which should consist of the mathematics of nature, interspersed with such
other mathematics as might be created by legislation, in violation of all the natural
principles of numbers and quantities.

But whether the difficulties of learning natural law be greater or less than here
represented, they exist in the nature of things, and cannot be removed. Legislation,
instead of removing, only increases them. This it does by innovating upon natural
truths and principles, and introducing jargon and contradiction, in the place of
order, analogy, consistency, and uniformity.

Further than this ; legislation does not even profess to remove the obscurity of
natural Jaw. That is no part of its object, It only professes to substitute some-



142 THE UNCONSTITUTIONALITY OF SLAVERY.

authority to do injustice, or to maintain justice, at its pleasure —
the allegation is of course true ; and it is precisely that, that con-
stitutes the merits of the system. But if anything more than
that is meant, it is untrue. The theory presents no obstacle to
the use of all just means for the maintenance of justice; and this
is all the power that government ought ever to have. It is all the
power that it can have, consistently with the rights of those on
whom it is to operate. To say that such a government is not
practicable, is egnivalent to saying that no governments are prac-
ticable but arbitrary ones; none but those that are licensed to do
injustice, as well as to maintain justice. If these latter govern-
ments only are practicable, it is time that all men knew it, in order
that those who are to be made victims may stand on their defence,
instead of being cheated into submission by the falsehood that
government is their protector, and ig licensed to do, and intends to
do, nothing but justice to any.

If we say it is impracticable to limit the constitutional power of
government to the maintenance of natural law, we must, to be
consistent, have done with all attempts to limit government at all
by written constitutions ; for it is obviously as easy, by written
constitutions, to limit the powers of government to the maintenance
of natural law, as to give them any other limit whatever. And if
they were thus limited expressly, it would then, for the reasons
before given, be as easy, and even altogether more easy, for the
judiciary to determine what legislation was constitutional, and what
not, than it is under a constitution that should attempt to define the
powers of government arbitrarily.

thing arbitrary in the place of natural law. Legislators generally have the sense
to see that legislation will not make natural law any clearer than it is.

Neither is it the object of legislation to establish the authority of natural law.
Legislators have the sense to see that they can add nothing to the authority of
natural law, and that it will stand on its own authority, unless they overturn it.

The whole object of legislation, excepting that legislation which merely makes
regulations, and provides instrumentalities for carrying other laws into effect, is to
overturn natural law, and substitute for it the arbitrdry will of power. In other
words, the whole ohject of it is to destroy men’s rights. At least, such is its onty
effect ; and its design must be inferred from its effect. Taking all the statotes in
the country, there probably is not one in a hundred,— except the auxiliary ones just
mentioned, — that does not violate natural law ; that does not invade some right or
other.

Yet, the advocates of arhitrary legislation are continually practising the fraud ot
pretending, that unless the legislature make the laws, the laws will not be known.
The whole object of the fraud is to secure to the government the authority of
making laws that never ought to be known.
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On what ground it can seriously be said that such a government
is impracticable, it is difficult to conceive. Protecting the rights
of all, it would naturally secure the cordial support of all, instead
of a part only. The expense of maintaining it would be far less
than that of maintaining a different one. And it would certainly
be much more practicable to live under it, than under any other.
Indeed, this is the only government which it is practicable to estab-
lish by the consent of all the governed; for an unjust government
must have victims, and the victims cannot be supposed to give their
consent. All governments, therefore, that profess to be founded
on the consent of the governed, and yet have authority to violate
natural Jaws, are necessarily frauds. It is not a supposable case,
that all, or even any very large part, of the governed, can have
agreed to them. Justice is evidently the only principle that every-
body can be presumed to agree to, in the formation of government.

It is true that those appointed to administer a government
founded on natural law, might, through ignorance or corruption.
depart from the true theory of the government in particular cases,
as they do under any other system ; and these departures from the
system would be departures from justice. But departures from
justice would occur only through the errors of the men; such
errors as systems cannot wholly prevent; they would never, as
under other systems, be authorized by the constitution. And even
errors arising from ignorance and corruption would be much less
frequent than under other systemws, because the powers of govern-
ment would be much more definite and intelligible ; they could
not, as under other systems, be stretched and strained by construc-
tion, so as to afford a pretext for anything and everything that
corruption might desire to accomplish.

It is probable that, on an average, three fourths, and not un-
likely nine tenths, of all the law questions that are decided in the
progress of every trial in our courts, are decided on natural prin-
ciples; such questions, for instance, as those of evidence, crime,
the obligation of contracts, the burden of proof, the rights of
property, &c., &c.* If government be practicable, as we thus see
it to be, where three fourths or nine tenths of the law administered

* Kent says, and truly, that “ A great proportion of the rules apd maxims,
which constitute the immense code of the common law. grew into use by gradual
adoption, and received the sanction of the courts of justice, without any legislative
act or interference. It was the application of the dictates of natural justice and
cultivated reason fo particular cases.” 1 Kenl, 470,
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is natural, it would be equally practicable where the whole was
80.

So far from government being impracticable on principles of
natural law, it is wholly impracticable to have a government of
law, applicable to all cases, unless the great body of the law ad-
ministered be natural ; because it is impossible for legislation to
anticipate but a small portion of the cases that must arise in regard
to men’s rights, so as to enact a law for them. In all the cases
which the legislature cannot anticipate and provide for, natural law
must prevail, or there can be no law for them, and, consequently,
—so far as those cases are concerned — no government.

Whether, therefore, we regard the certainty of the law, or the
practicability of a government applicable to all cases, the preference
is incomparably in favor of natural law.

But suppose it were not so. Suppose, for the sake of the argu-
ment, that the meaning of the arbitrary commands of power were,
in the majority of cases, more easily ascertained than the principles
of natural justice; is that any proof that the former are law, and
the latter not? Does the comparative intelligibility of the two
determine which is to be adopted as the true definition of law ? It
is very often easier to understand a lie than to ascertain a truth;
but is that any proof that falsehood is synonymous with fact? or
is it any reason why falsehood should be held to be fact? As
much reason would there be in saying this, as there is in saying
that the will of the supreme power of the state is law, or should
be held to be law, rather than natural justice, because it is easier
to understand the former than to ascertain the latter.

Or suppose, further, that government were impracticable, under
such a definition of law as makes law synonymous with natural
justice ; would that be any argument against the definition? or only
against government ?

The objection to the practicability of government under such a
definition of law, assumes, 1st, that government must be sustained,
whether it administer justice or injustice ; and, 2d, that its com-
mands must be called law, whether they really are law or not.
Whereas, if justice be not law, it may certainly be questioned
whether government ought to be sustained. And to this question
all reasonable men must answer, that we receive such an abundance
of injustice from private persons, as to make it inexpedient to
maintain a government for the sole purpose of increasing the sup-
ply. But even if unjust government must be sustained, the ques-
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tion will still remain, whether its commands ought to be called
law? If they are not law, they should be called by their right
name, whatever it may be.

In short, the definition of law involves a question of truth or
falsehood. Natural justice either is law, or it is not.  If it be law,
it is always law, and nothing inconsistent with it can ever be made
law. If it be not law, then we have no law except what is pre-
scribed by the reigning power of the state; and all idea of justice
being any part of our system of law, any further than it may be
specially prescribed, ought to be abandoned; and government
ought to acknowledge that its authority rests solely on its power
to compel submission, and that there is not necessarily any moral
obligation of obedience to its mandates.

If natural justice be 7ot law, then all the decisions that are
made by our courts on natwural principles, without being prescribed
by statute or constitution, are unauthorized, and not law. And
the decisions of this kind, as has already been supposed, comprise
probably three fourths, or more likely nine tenths, of all the deci-
sions given by our courts as law.¥*

If natural justice de law, then all statutes and constitutions
inconsistent with it are no law, and courts are bound to say so.
Courts must adopt some definition of law, and adhere to it. They
cannot make it mean the two opposite principles of justice and
injustice at once. 'White cannot be made white and black at the
same time, by the assertions of all the courts on the globe. Neither
can law be made two opposite things at once. It must be either
one thing or the other.

No one doubts that there is such a principle as naturallaw ; and
natural law is natural justice. If natural justice be law, natural
injustice cannot be made law, either by “the supreme power of the

* That is, these decisions are unauthorized, on the supposition that justice is
not necessanly law, unless the general requirement, made upon courts by some
of our constitutions, that they “administer right and justice,” or some other re-
quirement contamed in them equivalent to that, be considered as arbitrarily pre-
scribing these principles as law, and thus authorizing the decisions. But if these
requirements, instend of heing regarded, as they doubtless ought to be, as an ac-
knowledgment that * right and justice » are law of themselves, be considered only
as arbitrarily prescribing them as law, it is at least an admission that the simple
words “right and justice? express, with legal accuracy, an infinite variety of fixed,
definite, and certain principles, that are properly applicable, as latw, to the relations
of man with man. But wherever a constitution makes no such requirement, the
decisions are illegal, as being made without authority, unless justice itself be law
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state,” or by any other power; and it is a fraud to call it by that
name.

“The supreme powers of states,” whether composed of majori-
ties or minorities, have alike assumed to dignify their unjust com-
mands with the name of law, simply for the purpose of cheating
the ignorant into submission, by impressing them with the idea
that obedience was a duty.

The received definition of law, viz., thatitis * a rule of civil
conduct prescribed by the supreme power of a state,” had its origin
in days of ignorance and despotism, when government was founded
in force, without any acknowledgment of the natural rights of men.
Yet even in those days the principle of justice competed, as now,
with the principle of power, in giving the definition of law; for
justice was conceded to be the law in all, or very nearly all, the
cases where the will of the supreme power had not been explicitly
made known ; and those cases comprised, as now, a very large
portion of all the cases adjudicated.

What a shame and reproach, nay, what an unparalleled crime
is it, that at this day, and in this country, where men’s natural
rights are universally acknowledged, and universally acknowledged
to be inalienable, and where government is acknowledged to have
no just powers except what it derives from the consent of the gov-
erned, (who can never be supposed to consent to any invasion of
their rights, and who can be supposed to establish government only
for their protection,) a definition of law should be adhered to, that
denies all these self-evident and glorious truths, blots out all men’s
natural rights, founds government on force, buries all present
knowledge under the jgnorance and tyranny of the past, and
commits the liberties of mankind to the custody of unrestrained
power !

The enactment and enforcement of unjust laws are the greatest
crimes that are committed by man against man. The crimes of
single individuals invade the rights of single individuals. Unjust
laws invade the rights of large bodies of men, often of a majority
of the whole community ; and generally of that portion of com-
munity who, from ignorance and poverty, are least able to bear the
wrong, and at the same time least capable of resistance.®

* We add the following authorities to those given in the note to chapter first, on
the true nature and definition of law: — Cicero says, * There is a true law, a right
reason, conformable to nature, universal, unchangeable,eternal. * * * * Thig
law cannot be contradicted by any other law, and is not liable either to derogation
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CHAPTER XV.
OUGHT JUDGES TO RESIGN THEIR SEATS?

It being admitted that a judge can rightfully administer injustice
as law, in no case, and on no pretence whatever; that he has no
right to assume an oath to do so; and that all oaths of that kind

or abrogation. Neither the senate nor the people can give us any dispensation for
not oheying this universal law of justice. * * * * Tt is not one thing at Rome,
and another at Athens ; one thing to-day, and another to-morrow ; but in all times
and nations, this universal law must forever reign, eternal and imperishable. * *
* * Hewho oheys it not, flies from himself, and does violence to the very nature
of man.” — Cicero’s Republic, Barham’s Translation, B. 3, p. 270.

“This justice is the very foundation of lawful government in political constitu
tions.” — Same, B. 3, p. 272.

“To secure to the citizens the benefits of an honest and happy life, is the grand
object of all political associations.” — Same, B. 4, p. 283.

“There is no employment so essentially royal as the exposition of equity,
which comprises the true meaning of all laws.” — Same, B. 5, p. 290.

* According to the Greeks, the name of law implies an equitable distribution of
goods ; according to the Romans, an equitable discrimination between good and
evil. The true definition of law should, however, include both these character-
istics, And this heing granted as an almost self-evident proposition, the origin
of justice is to be sought in the divine law of eternal and immutable morality.” —
Cicer0's Treatise on the Laiws, Barham’s Translation, B. 1, p. 37.

% Of all the questions which our philosophers argue, there is none which it is more
important thoroughly to understand than this, — that man is born for justice, and
that law and equily are not a mere establishment of opinion, but an institution of
nature.” — Same, B. 1, p. 45.

“ Nature hath not merely given us reason, but right reason, and, consequently,
that law, which is nothing else than right reason, enjoining what is good, and for-
bidding what is evil.

% Now, il nature hath given us law, she hath also given us justice ; for, as she
has bestowed reason on all, she has equally bestowed the sense of justice on all.”

-Same, B. 1,p. 43.

* Nature herself is the foundation of justice.”” — Same, B. 1, p. 49.

“It is an ahsurd extravagance, in some philosophers, to assert that all things are
necessarily just, which are established by the civil laws and the institutions of the
people,  Are, then, the laws of tyrants just, simply because they are laws? If the
thirty tyrants of Athens imposed cestain laws on the Athenians, and if these Atheni-
ans were delighted with these tyrannical laws, are we, therefore, bound to consider
these laws ds just? For my own part, I do not think such laws deserve any
greater estimation than that passed during our own interregnum, which ordained
that the dictator should he empowered to put to death with impunity, whatever
citizens he pleased, without hearing them in their own defence.

“There can be hut one essential justice which cements society, and one law
which establishes this justice. This law is right reason, which is the true rule of
all commandments and prohibitions. Whocever neglects this law, whether written
or unwritten, is necessarily unjust and wicked.
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are morally void; the question arises, whether a judge, who has
actually sworn to support an unjust constitution, be morally bound

“ But if justice consist in submission to written laws and customs, and if| as the
Epicureans persist in affirming, everything must be measured by utility alone, he
who wishes to find an occasion of breaking such laws and customs, will be sure te
discover it. So that real justice remains powerless if not supported by nature,
and this pretended justice is overturned by that very utility which they call its
foundation,” — Same, B. 1, p. 55-6.

I nature does not ratify law, all virtues lose their sway.” — Same, B. 1, p. 56.

“If the will of the people, the decrees of the senate, the adjudications of magis-
trates, were sufficient to establish justice, the only question would Le how o gain
sufirages, and to win over the votes of the majority, in order that corruption and
spohiation, and the falsification of wills, should become lawful. But if the opinions
and sutfrages of foolish men had sufficient weight to outbalance the nature of
things, might they not determine among them, that what is essentially bad and
pernicious should henceforth pass for good and beneficial? Or why should not a
law, able to enforce 1njustice, take the place of equity? Would not this same law
be able to change evil into good, and good into evil?

“As far as we are concerned, we have no other rule capable of distinguishing
hetween a good or a had law, than our natural conscience and reason. These, how-
ever, enable us to separate justice from injustice, and to discriminate hetween the
honest and the scandalous. For common sense has impressed in our minds the
first principles of things, aud has given us a general acquaintance with them, by
which we connect with virtue every honorable and excellent quality, and with vice
all that is abominable and disgraceful.

“ Now we must entirely take leave of our senses, ere we can suppose that law
and justice have no foundation in nature, and rely merely on the transient opin-
ions of men.” — Same, B. 1, p. 56~7.

“ Whatever is just is always the true law ; nor can this true law either be origi-
nated or abrogated by any written enactments.” — Same, B. 2, p. 83.

“As the divine mind, or reason, is the supreme law, so it exists in the mind of
the sage, so far as it can be perfected in man. With respect to civil laws, which
differ in all ages and nations, the name of law belongs to them not so much by
right as by the favor of the people. For every law which deserves the name of
a law ought to be morally good and laudable, as we might demonstrate by the
following arguments. 1t is clear, that laws were originally made for the security of
the people, for the preservation of cities, for the peace and benefit of society.
Doubtless, the first legislators persuaded the people that they would write and pub-
lish such laws only as should conduce to the general morality and happiness, if
they would receive and obey them, Such were the regulations, which heing set-
tled and sanctioned, they justly entitled laws. From which, we may reasonably
conclude, that those who made unjustifiable and pernicious enactments for the peo-
ple, counteracted their own promises and professions, and established anything
rather than lawcs, properly so called, since it is evident that the very signification
of the word law comprehends the essence and energy of justice and equity.”—
Same, B. 2, p. 83-4.

# Marcus. 1f then, in the majority of nations, many pernicious and mischievous
enactments are made, as far removed from the law of justice we have defined as
the mutual engagements of robhers, are we hound to call them laws? For as we
cannot call the recipes of ignorant empirics, who give poisons instead of medicines,
the prescriptions of a physician, we cannot call that the true law of the people,
whatever be its name, if it enjoins what is injurious, let the people receive it as
they will. For law is the just distinction between right and wrong, conform-
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to resign his seat? or whether he may rightfully retain his office,
administering justice, instead of injustice, regardless of his oath ?

able to nature, the original and principal regulator of all things, by which the laws
of men should be measured, whether they punish the guilty, or protect the inno-
cent.

“Quintus, T quite agree with you, and think that no law but that of justice
should either be proclaimed as a law, or enforced as a law.

“Marcus. Then you regard as nullable and voidable, the laws of Titius and
Apulerus, because they are unjust.

“ Quintus. You may say the same of the laws of Livius,

“ Marcus. You are right ; and so much the more, since a single vote of the sen.
ate would be sufficient to abrogate them in an instant. But that law of justice
which I have explained can never be rendered absolete or inefficacious.

“ Quintus. And, therefore, you require those laws of justice the more ardently,
because they would be durable and permanent, and would not require those per-
petual alterations which all injudicious enactments demand.” — Same, B. 2,
p- 85-6.

“Long before positive laws were instituted, the moral relations of justice were
absolute and universal.” — Monfesquicu.

‘¢ All the tranquillity, the happmess, and security of the human race, rests on jus-
tice ; on the obligation of paying a regard to the rights of others.”” — Vattel, B. 2,
chap. 12, sec. 163.

¢ Justice is the hasis of all society.” — Vattel, B. 1, chap. 5, sec. 63.

Bacon says, “ There are in nature certain fountains of justice, whence all civil
faws are denived but as streams.” — Bacon's Tract on Universal Justice.

“Let no man weakly conceive that just laws, and true policy, have anyantipathy,
for they are like the spirits and sinews, that one moves with the other.” — Bacon's
Essay on Judicature.

“Justice is the end of government. It is the end of civil society.” — Federalist,
No. 51.

About half our state constitutions specially require of our courts that they admin-
ister “right and justice® to every man.

The national constitution enumerates among its objects, the establishment of
“justice,” and the security of ¢ liberty.”

Judge Story says, “To establish justice must forever be one of the greatest ends
of every wise government ; and even in arbitrary governments it must, to a great
extent, be practised, at least in respect to private persons, as the only security
against rebellion, private vengeance, and popular cruelty. But in a free goverp-
sment, it lies at the very basis of all its institutions. Without justice being freely,
fully, and impartially administered, neither our persons, nor our rights, nor our
property, can be protected.” — 1 Story's Com.on Const., 463.

* It appears in our books, that, in many cases, the common law will control acts
of parliament, and sometimes adjudge them to be utterly void ; for when an act of
parliament is against common right or reason, the common law will control it, and
adjudge such act to be void.” — Coke, in Bonham’s case; 4 Coke’s Rep., part 8,
p. 18,

Kent also, although he holds that, in England, * the will of the legislature is
the supreme law of the land, and demands perfect ohedience, yet says: “ But
while we admit this conclusion of the English law, we cannot but admire the intre-
pidity and powerful sense of justice which led Lord Coke, when Chief Justice of
the King’s bench, to declare, as he did in Doctor Bonham's case, that the common
1aw doth control acts of parliament, and adjudges them void when against common
right and reason. '1'515 iame sense of justice and freedom of opinion led Lord
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The prevalent idea is, that he ought to resign his seat; and
high authorities may be cited for this opinion. Nevertheless, the
opinion is probably erroneous; for it would seem that, however
wrong it may be to take the oath, yet the oath, when taken, being
moraily void to all intents and purposes, can mo more bind the
taker to resign his office, than to fulfil the oath itself.

The case appears to be this : The office is simply power, put into
a man’s hands, on the condition, based upon his oath, that he will
use that power to the destruction or injury of some person’s rights.
This condition, it is agreed, is void. He holds the power, then,
by the same right that he would have done if it had been put into
his hands without the condition. Now, seeing that he cannot
fulfill, and is under no obligation to fulfill, this void condition, the
question is, whether he is bound to resign the power, in order that
it may be given to some one who will fulfill the condition ? or
whether he is bound to hold the power, not only for the purpose
of using it himself in defence of justice, but also for the purpose
of withholding it from the hands of those who, if he surrender it
to them, will use it unjustly ? Is it not clear that he is bound to
retain it for both of these reasons ?

Suppose A put a sword into the hands of B, on the condition
of B's taking an oath that with it he will murder C. Now, how-
ever immoral the taking of this oath may be, yet, when taken, the
oath and the condition are utterly void. They are incapable of
raising the least moral obligation, of any kind whatever, on the
part of B towards A. B then holds the sword on the same prin-
ciple, and by the same right, that he would have done if it had

Chief Justice Hobart, in Day vs. Savage, to insist that an act of parliament,
made against natural equity, as to make a man judge in his own case, was void ;
and induced Lord Chief Justice Holt to say, in the case of the City of London vs.
Wood, that the observation of Lord Coke was not extravagant, but was a very
reasonable and true saying.” —1 Kent, 448.

““ A treaty made from an unjust and dishonest intention is absolutely null, no-
body having a right to engage to dothings contrary to the law of nature.” — Valtel,
B. 2, chap. 12, sec. 161.

That definition which makes law to he & rule of civil conduct, prescribed by the
supreme power of a state, commanding what its subjects are to do, and prohibit-
ing what they are to forbear,” is manifestly a false definition, inasmuch as it docs
not include the law of nations. The law of nations has never been * prescrihed
by any * supreme power,” that regards the nations as its ‘“subjects,” and rules over
them as other governments rule over individuals. Nations acknowledge no such
supreme power, The law of nations is, in reality, nothing else than the law of
nature, applicable to nations.  Yet it is a law which all civilized nations acknowl-
edge, and 1s all that preserves the peace of nations ; and no definition of law that
excludes so important a portion of the law of the world, can reasonably be for a
moment regarded as true.
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been put into his hands without any oath or condition whatever.
Now the question is, whether B, on refusing to fulfil the condition,
is bound to retain the sword, and use it, if necessary, in defence
of C? or whether he is bound to return it to A, in order that A
may give it to some one who will use it for the murder of C?
The case seems to be clear. If he were to give up the sword,
under these circumstances, knowing the use that was intended to
be made of it, and it should then be used, by some other person,
for the murder of C, he would be, on both moral and legal prin-
ciples, as much accessary to the murder of C, as though he had
furnished the sword for that specific purpose, under any other cir-
cumstances whatever.

Suppose A and B come to C with money, which they have
stolen from D, and intrust it to him, on condition of his taking an
oath to restore it to them when they shall call for it. Of course,
C ought not to take such an oath in order to get possession of the
woney ; yet, if he have taken the oath, and received the money,
his duty, on both moral and legal principles, is then the same as
though he had received it without any oath or condition ; because
the oath and condition are both morally and legally void. And if
he were 1o restore the money to A and B, instead of restoring it
to D, the true owner, he would make himself their accomplice in
the theft —a receiver of stolen goods. Itis his duty te restore it
to D.

Suppose A and B come to C, with a captive, D, whom they
have seized with the intention of reducing him to slavery; and
should leave him in the custody of C, on condition of C’s taking
an oath that he will restore him to them again. Now, although it
is wrong for C to take such an oath for the purpose of getting the
custody of D, even with a view to set him free, yet, if he have
taken it, it is void, and his duty then is, not to give D up to his
captors, but to set him at liberty -— else he will be an accomplice
in the crime of enslaving him.

The principle, in all these cases, appears to be precisely similar
1o that in the case of a judge, who has sworn to support an unjust
constitution. He is intrusted with certain power over the rights
of men, on condition of his taking an oath that he will use the
power for the violation of those rights. It would seem that there
can hardly be a question, on either moral or legal principles, that
this power, which he has received on the condition that he shall
use it for the destruction of men’s rights, he is bound to retain and
use for their defence.
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If there be any difference of principle in these several cases, 1
should like much to see it pointed out. There probably is none.
And if there be none, the principle that would induce a judge to
resign his power; is only a specimen of the honor that is said to
prevail among thieves ; it is no part of the morality that should
govern men claiming to be just towards all mankind. It is indeed
but a poor specimen even of the honor of thieves, for that honor,
I think, only forbids the exposure of one’s accomplices, and the
seizure, for one’s own use, of more than his agreed share of the
spoils; it hardly forbids the restoration of stolen property to its
rightful owners.

As long as the dogma is sustained thata judge is morally bound
either to fulfil his oath to support an unjust constitution, or to sur-
render the power that has been entrusted to him for that purpose,
so long those, who wish to establish such constitutions, will be
encouraged to do so ; because they will know that they can always
find creatures enough, who will accept the office for its honors and
emoluments, and will then execute it, ¢f they must, rather than
surrender them. But let the principle be established that such
oaths are void, and that the power conferred is therefore held on
the same grounds as though the oath had not been taken at all,
and onc security, at least, for the execution of unjust constitutions
i3 taken away, and the inducement to establish them is consequently
weakened.

Judges and other public officers habitually appeal to the pre-
tended obligation of their caths, when about to perform some act
of iniquity, for which they can find no other apology, and for
which they feel obliged to offer some apology. Hence the impor-
tance of the doctrine here maintained, if it be true.

Perhaps it will be said that a judge has no right to set up his
own notions of the validity of a statute, or constitution, against
the opinions of those who enact or establish it ; that he is bound
to suppose that they consider the statute or constitution entirely
just, whatever may be his own opinion of it; and that he is there-
fore bound to yield his opinion to theirs, or to resign his seat.
But this is only saying that, though appointed judge, he has no
right to be judge. It is the prerogative of a judge to decide every-
thing that is involved in the question of law, or no law. His own
mind alone is the arbiter. To say that it is not, is to say that he
is not judge. He may err, like other men. Those who appoint
him, take the risk of his errors. He is bound anly by his own
convictions.
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But there is no reason in presuming that legislators, or constitu-
tion makers, when they violate natural law, do it in the belief that
they are conforming to it. Everybody is presumed to know the
law, especially natural law. And legislators must be presumed
to know it, as well as other men; and if they violate it, (which
question the judge must decide,) they, like other men, must be
presumed to have done it intentionally.

CHAPTER XVI.
“THE SUPREME POWER OF A STATE.”

Ir any additional argument were needed to enforce the author-
ity of natural law, it would be found in the nature of the only
opposing authority, to wit, the authority of *the supreme power
of the state,” as it is called.

In most * states,” * the supreme power” is oblained by force,
and rests upon force; and its mandates do not necessarily have any
other authority than what force can give them.

But in this country, * the supreme power ” is acknowledged, iz
theory, to rest with the people. Our constitutions purport to be
éstablished by * the people,” and, én theory, * all the people” con-
sent o such government as the constitutions authorize. But this
consent of “the people” exists only in theory. It has no exis-
tence in fact. Government is in reality established by the few;
and these few assume the consent of all the rest, without any such
consent being actually given. Let us see if such be not the fact.

Only the male adults are allowed to vote either in the choice of
delegates to form constitutions, or in the choice of legislators
under the constitutions. These voters comprise not more than one
Jfiftk of the population. A bare majority of these voters,—that
is, a little more than one tenth of the whole people,—choose the
delegates and representatives. And then a dare majority of these
delegates and representatives, (which majority were chosen by,
and, consequently, represent but little more than one twenticth of
the whole people,) adopt the constitution, and enact the statutes.
Thus the actual makers of constitutions and statutes cannot be said
to be the representatives of but littie .nore than one twentieth of
the people whose rights are affected by their action.

In fact, not one twentieth, but only a litle more than one forti.
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eth, of the people, are necessarily represented in our statutory legis-
lation, state and national; for, in the national legislature, and in
nearly all the state legislatures, a bare majority of the legislative
hodies constitute a quorum, and a bare majority of that quorum
are sufficient to enact the laws, The result, then, is substantially
this. Not more than one fifth of the people vote. A bare majority
of that fifth, (being about one tenth of the whole,) choose the
legislators. A bare majority of the legislators, (representing but
about one twentieth of the people,) constitute a quorum. A
bare majority of the quorum, (representing but about one fortieth
of the people.) are sufficient to make the laws,

Finally. Even the will of this one fortieth of the people cannot
be said to be represented in the general legislation, because the
representative is necessarily chosen for his opinions on one, or at
wost a few, important topics, when, in fact, he legislates on an
hundred, or a thousand others, in regard to many, perhaps most,
of which, he differs in opinion from those who actually voted for
him. He can, therefore, with certainty, be said to represent
nobody but himself,

Yet the statutory and coustitutional law, that is manufactured in
this ridiculous and fraudulent manner, is claimed to be the will of
* the supreme power of the state;” and even though it purport to
authorize the invasion, or even the destruction, of the natural
rights of large bodies of the people,—men, women, and children,
—it is, nevertheless, held to have been established by the consent
of the whole people, and to be of higher authority than the princi-
ples of justice and natural law. And our judges, with a sanc-
timony as disgusting as it is hypoeritical, continually offer these
statutes and constitutions as their warrant for such violations of
nen's rights, as, if perpetrated by them in their private capacities,
would bring upon them the doom which they themselves pro-
nounce upon felons. ¥

* The objection stated in the text, to our present system of legislation, will not
lie obviated in principle, by assuming that the male adults are natural guardians of
women und children, as they undoubtedly are of childres, and perhaps, also, in
some sense, of women. But if they are their natural guardians, they are their
guardians only for the purpose of prolecting their rights; not for the purpose of
taking them away, Nevertheless, suppose, for the sake of the argument, that the
women and children arc really and rightfully represented through the male adults,
the ohjection will still remain that the legislators are chosen by a bare majority of
the voters, (representing & bare majority of the people ;) and then, a bare majority
of the legislators chosen constitute a quorum ; and a bare majority of this quorum
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CHAPTER XVII.
RULES OF INTERPRETATION.*

THuE three preceding chapters, as also chapter first, although their
principles are claimed to be of paramount authority, as law, to all
statutes and constitutions inconsistent with them, are nevertheless
not claimed to have anything to do with the question of the con-
stitutionality or unconstitutionality of slavery, further than this,
viz., that they indicate the rule of interpretation that should be
adopted in construing the constitution. They prove the reason-
ableness, propriety, and therefore truth, of the rule, quoted from
the supreme court of the United States, and adopted in the prior
argument, as the fundamental rule of interpretation ; a rule which,
if adhered to, unquestionably proves that slavery is unconstitu-
tional. That rule is this.

“ Where rights are infringed, where fundamental principles are
overthrown, where the general system of the lawst is departed
from, the legislative intention must be expressed with irresistible

clearness, to induce a court of justice to suppose a design to effect
such objects.” 2 Cranch, 390.

The whole question of the constitutionality or unconstitutionality

make the laws, So that, even then, the actual law-makers represent but lLttle
more than one eighth of the people.

If the principle is to be acted upon, that the majority have a right to rule arbitra-
rily, there is no legitimate way of carrying out that principle, but by requiring,
either that a majority of the whole people, (or of the voters,) should vote in favor
of every separate law, or by requiring entire unanimity in the representative bodies,
who actually represent only a majority of the people.

But the principle is utterly false, that a majority, hawever large, have any right
to rule so as to violate the natural rights of any single individual. It is as unjust
for millions of men to murder, ravish, enslave, rob, or otherwise injure a single
individual, as it is for another single individual to do it.

* Two things are necessary to a good lawyer. 1. A knowledge of natural
law. This knowledge, indispensabhle to the peace and segurity of mankind, in their
dealings, intercourse, and neighborhood with each other, is possessed, in some
good measure, by mankind at large. 2. A knowledge of the rules of interpreting
the wrilten law. These are few, simple, natural, reasonable, just, and easily
learned. These two branches of knowledge comprise substantially all the science,
and 2l * the reason,” there are in the law. I hope these considerations, in addition.
to that of understanding the constitution, may induce all, who read any portion of
this book, to read with patience this chapter on the rules of interpretation, however
tedious it may be.

t In % The Unconstitutionality of Slavery,” the word laws, in this rule, was
printed law, through my inadvertence in copying the rule. The error was not dis-
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of slavery, is one of construction. And the real question is onty
whether the rules, applicable to the interpretation of statutes, and
all other legal instruments, that are enforced by courts as obliga-
tory, shall be applied also to the interpretation of the constitution ?
or whether these rules are to be discarded, and the worst possible
meaning of which the words are capable put upon the instrument
arbitrarily, and for no purpose dut to sustain slavery? This is the
question, and the whole of it.

* The validity of the rule, quoted from the supreme court, has
not, so far as I am aware, been denied. But some of the expla-
nations given of the rule, in the prior argument, have been called
in question.  As the whole question at issue, in regard to the con-
stitutionality of slavery, is one solely of interpretation, it becomes
important to sustain, not only the explanations given of this rule,

covered until it was pointed out by Wendell Phillips. I am obliged to him for the
correction. A case might he supposed, in which the difference would be important.
But I am not aware that the correction atlects any of the arguments on which the
rule has thus fur been, or will hercafier be, brought to hear ; because, in construing
the constitution hy this rule, * the general system of the laws must be presumed
to he  the general system of the laws” anthorized by the constitution itself, and
not  the genceral system of the laws " previously prevailing in the country, if the
two systeins should happen to differ. The constitution being the supreme law,
anything in the constitutions or laws of the states to the contrary notwithstanding,
those constitutions and Jaws must he construed with reference to it ; instead of its
Lieing construed with reference to them, whenever the two may appear to con-
flict.

Mr. Phillips, however, seems to think the difference important to this discussion ;
hiecause he says * the general systein of the law might refer to the general system
of law, as a «cience ;” whereas * the gencral system of the laws clearly relates to
the general <pint of the luws of this nation, which is quite a different thing.”
But he here assumes the very point in dispute, viz., that  the general spirit of the
constututional laws of this nation, (which are, in reality, 1ts only laws,) are a very
different thing * from * the general system of law, as a science,” So far as they
relate to slavery, we claim that all our constilutional laws are perfectly accordant
with * the general system of law, as a science,” and this is the question to be
determined.

That “the general system of the laws,” authorized by the conslitution, and
relating to other subjects than slavery, is, for the most part, at least, if not entirely,
accardant with * law, as a science,” Mt. Phillips will probably not deny, whatever
he may think of those it authorizes in relation to slavery. But the rule of the
court forlnds that, in the matter of slavery, any construction of the constitution
be adopted, at variance with * the general system of the laws* authorized by the
coustitution, on all other subjects, unless such intention * be expressed with irre-
sistible clearness.” “ The general system of the laws,” authorized by the consti-
tution, on all other subjects than slavery, is a very important guide for the inter.
pretation of those clauses that have lieen claimed for slavery. If this guide be
followed, it extingmishes all pretended authority for slavery — instead of supporting
it. as Mr. Phillips' remark would imply.
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put also some of the other rules laid down in that argument. And
hence the necessity of going more fully into the question of inter-
pretation.

FIRST RULE.

The first rule, in the interpretation of the constitution, as of all
other laws and contracts, is, * that the intention of the instrument
must prevail.”’

The reason of this rule is apparent; for unless the inten-
tion of the instrument prevail, wherefore was the instrument
formed ? or established as law? If any other intention is to pre-
vail over the instrument, the instrument is not the law, but a mere
nullity.

The intentions of a statute or constitution are always either
declared, or presumed.

The declared intentions of a statute or constitution are the
intentions that are clearly expressed in terms in the statute or
constitution itsell.

Where the intentions of statutes and constitutions are not clearly
expressed in the instruments themselves, the law always presumes
them. And it always presumes the most just and beneficial inten-
tions. which the words of the instruments, taken as a whole, can
fairly be made to express, or imply.

Statutes and constitutions, in which no intentions were declared,
and of which no reasonable intentions could be presumed, would
be of no legal validity. No intentions that might be auributed to
them by mere force of conjecture, and exterior history, could be
legally ascribed to them, or enforced as law.

The intentions, which individuals, in discussions, conversations,
and newspapers, may attribute to statutes and constitutions, are no
part of the instruments themselves. And they are not of the
slightest importance as evidence of their intentions, especially if
they are in opposition, either to the declared, or the presumed, in-
tenticns of the instruments. If the intentions of statutes and con-
stitutions were to be gathered from the talk of the street, there
would be no use in writing them in terms. The talk cf the street,
and not the written instruments, would constitute the laws. And
the same instrument would be as various and contradictory in its
meanings, as the various conjectures, or assertions, that might be
heard from the mouths of individuals; for one man’s conjecture
or assertion would be of as much legal value as another’s; and
effect would therefore have to be given to all, if to any.

14
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Those who argue for slavery, hold that « the intentions of fAe
people” must prevail, instead of * the intentions of the instru-
ment ;" thus falsely assuming that there is a legal distinction be-
tween the intentions of the instrument and the intentions of the
people.  Whereas the only object of the instrument is to express
the intentions of the people. That is the only motive that can be
attributed to the people, for its adoption. The people established
the constitution solely to give written and certain evidence of their
intentions. Having their written instrument, we have their own
testimony, their own declaration, of what their intentions are.
The intentions of the instrumem, then, and the intentions of the
people, are identical. And it is legally a matter of indifference
which form of expression is used; for both legally express the
same idea.

But the same class of persons, who assume a distinction between
the intentions of the instrument and the intentions of the people,
labor to prove, dy evidence extraneous to the instrument, that the
intentions of the people were different from those the instrument
expresses; and then they infer that the instrument must be warped
and twisted, and made to correspond to these unezpressed intentions
of the peaple.

The answer to all this chicanery is this. The people, assuming
that they have the right to establish tbeir will as law, have, in
theory, agreed upon an instrument to express their will, or their
intentions, They have thus said that the intentions expressed in
that instrument are tkeir intentions. Also that their intentions,
as expressed in the instrument, shall be the supreme law of the
land.

“ The people,” by thus agreeing that the intentions, expressed
by their joint instrument, shall be the supreme law of the land,
have virtually and legally contracted with each other, that, for the
sake of having these, their written intentions, carried into effect,
they will severally forego all other intentions, of every name and
nature whatsoever, that conflict with the written ones, in which
they are all agreed.

Now this written instrument, which is, in theory, the voluntary
contract of each and every individual with each and every other,
is the highest legal evidence of their intentions. It is the specific
evidence that is required of all the parties to it. It is the only
evidence that is required, or accepted, of any. It is equally valid
and sufficient, in favor of all, and against all. It is the only
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evidence that is common to all. The intentions it expresses must,
therefore, stand as the intentions of all, and be carried into effect
as law, in preference to any contrary intentions, that may have
been separately, individually, and informally expressed by any
one or all the parties on other occasions; else the contract is
broken.

As long as the parties acknowledge the instrument as being their
contract, they are each and all estopped by it from saying that they
have any intentions adverse to it. Its intentions and their inten-
tions are identical, else the parties individually contradict them-
selves. To acknowledge the contract, and yet disavow its inten-
tions, is perfect self-contradiction,

If the parties wish to repudiate the intentions of the instrument,
they must repudiate or abolish the instrument itself. If they wish
to ckange the intentions of the instrument, in any one or more
particulars, they must change its language in those particulars, so
as to make it express the intentions they desire. But no change
can be wrought by exterior evidence ; because the written instru-
ment, to which, and to which only, all have, in theory, agreed,
must always be the Aighest evidence that the courts can have of
the intentions of the whole people.

If, therefore, the fact were kistorically well authenticated, tkat
every man in the nation had publicly asserted, within one hour
after the adoption of the constitution, (that is, within one hour
after he had, in theory, agreed to it,) that he did not agree to it
intending that any or all of the principles expressed by the instru-
ment should be established as law, all those assertions would not
be of the least legal consequence in the world ; and for the very
sufficient reason, that what they have said iz the instrument is the
law ; and what they have said out of it is no part of it, and has
no legal bearing upon it.

Such assertions, if admitted to be true, would only prove that
the parties had lied when they agreed to the instrument; and if
they lied then. they may be lying now. If we cannot believe their
first and formal assertion of their intentions, we cannot believe
their second and informal one.

The parties cannot claim that they did not understand the lan-
guage of the instrument; for if they did not understand the lan-
guage then, when they agreed to it, how can we know that they
understand it now, when they dissent from it? Or how can we
know that they so much as understand the very language they are
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now using in making their denial? or in expressing their contrary
intentions ?

They cannot claim that they did not understand tke rules, by
whick their language, used in the instrument, would be interpreted ,
for if they did not understand them then, how can we know that
they understand them now? Or how do we know that they un-
derstand the rules, by which their present declaratons of their
intentions will be interpreted ?

Tke consequence is, that every man must be presumed to under-
stand a contract to whick he agrees, whether he actually does
understand it or not. He must be presumed to understand the
meaning of its words ; the rules by which its words will be inter-
preted ; and the intentions, which its words, thus interpreted, ex-
press. Otherwise men can never make contracts that will be
binding upon them; for a man caunot bind himself by a contract
which he is not presumed to understand; and it can seldom, or
never, be proved whether a man actually does understand his con-
tract, or not. If, therefore, at any time, through ignorance, care-
lessness, mental reservations, or fraudulent designs, men agree to
instruments that express intentions different from their own, they
must abide the consequences. The instrument must stand. as
expressing their intentions, and their adverse intentions must fail
of effect.

Every one, therefore, when he agrees to a contract, judges for
himself, and takes his own risk, whether he understands the instru-
ment to which he gives his assent. It is plainly impossible to
have constitutions established by contract of the people with each
other on any other principle than this; for, on any other principle,
it could never be known what the people, as a whole, had agreed
to. If every individual, after he had agreed to a constitution,
could set up his own intentions, his own understandings of
the instrument, or his own mental reservations, in opposition to
the intentions expressed by the instrument itself, the constitution
would be liable to have as many different meanings as there were
different individuals who had agreced to it. And the consequence
would be, that it would have no obligation at all, as a mutual and
binding contract, for, very likely, no two of the whole would have
understood the instrument alike in every particular, and therefore
no two would have agreed to the same thing.

Each man, therefore, before he agrees to an instrument, must
judge for himself, taking his own risk whether he understands it.
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After he has agreed to it, he is estopped, by his own instrument,
from denying that his intentions were identical with the intentions
expressed by the instrument.

The constitution of the United States, therefore, until its lan-
guage is altered, or the instrument itself abolished, by the people
of the United States, must be taken to express the intentions of
the whole people of the United States, whether it really do ex-
press their intentions or not. It is the highest evidence of their
intentions. It is the only evidence which they have all agreed to
furnish of their intentions. All other adverse evidence is, there-
fore, legally worthless and inadmissible. The intentions of the
instrument, then, must prevail, as being the intentions of the peo-
ple, or the constitution itself is at an end.

SECOND RULE.

The second rule of interpretation is, that *the intention of the
constitution must be collected from its words.”*

This rule is, in reality, nearly synonymous with the preceding
one; and #ts reason, like that of the other, is apparent; for why
are words used in writing a law, unless it is to be taken for granted

* The Supreme Court of the United States say: “ The intention of the instru-
-ment must prevail ; this infcnlion must be collected from its words.” —12 Wheaton,
332.

“The intention of the legislature is to he searched for in the words which the
legislature has employed to convey it.” — 7 Cranch, 60.

Story says, * We must take it 10 be true, that the legislature intend precisely
what they say.” — 2 Siory's Circuit Court Rep., 653.

Rutherforth says, “ A proiise, or a contract, or a will, gives us a right to what-
ever the promiser, the contractor, or the testator, designed or intended to make ours.
But his design or intention, if it is considered merely as an act of his mind, cannot
be known to any one besides himself. When, therefore, we speak of his design or
intention as the measure of our claim, we must necessanly be understood to mean
the design or intention which he has made known or expressed by some outward
mark ; hecause, a design or intention which dees not appear, can have no more
effect, or can no more produce a claim, than a design or intention which does not
exist.

“In like manner, the obligations that are produced by the civil laws of our coun-
try arise from the intention of the legislator; not merely as this intention is anact
of the mind, but as it is declared or expressed by some outward sign or mark,
which makes it known to us. For the intention of the legislator, whilst he keeps
it to himself, produces no effect, and is of no more account, than 1f he had no such
intention. Where we have no knowledge, we can he under no obligation. We
cannot, therefore, be ohliged to comply with his will, where we do not know what
his will is. And we can no otherwise know what his will is, than hy means of
some outward sign or mark, by which this will is expressed or declared.” — Ru-
therforth, BB. 2, chap. 7, p. 307-8.

14%
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that when written they contain the law? If more was meant, why
was not more said ? If less was meant, why was so much said ? If
the contrary was meant, why was this said, instead of the contrary?

To go beyond the words of a law, (including their necessary or
reasonable implications,) in any case, is equivalent to saying that
the written law is incomplete: that it, in reality, is not a law, but
only a part of one; and that the remainder was left to be guessed
at, or rather to be made, by the courts,

It is, therefore, a violation of legal rules, to go deyond the words
of a law, (including their necessary or reasonable implications,) in
any case whatever.®

To go contrary to the words of a law, is to abolish the law
itself, by declaring its words to be false.

But it happens that the same words have such various and
opposite meanings in common use, that there would be no cer-
tainty as to the meaning of the laws themselves, unless there were
some 7ules for determining which one of a word's various meanings
was to be attached to it, when the word was found in a particular
connection. Hence the necessity of rules of interpretation. Their
office is to determine the legal meaning of a word, or, rather, to
select the legal meaning of word, out of all the various meanings
which the word bears in common use. Unless this selection were
made, a word might have two or more different and contradictory
meanings in the same place. Thus the law would be mere jar-
gon, instead of being a certain and precise rule of action.

These rules of interpretation have never been specially enacted
by statute, or constitutions, for even a statute or constitution enact-
ing them would be unintelligible or uncertain, until interpreted by
them. They have, therefore, originated in the necessity of the
case; in the inability of words te express single, definite, and clear
ideas, such as are indispensable to certainty in the law, unless
some one of their several meanings be selected as the legal one.

Men of sense and honesty, who have never heard of these rules
as legal ones, but who, nevertheless, assume that written laws and
contracts are made for just and reasonable ends, and then judge of

* This rule, that forbids us to go beyond the words of the law, must not be
understood as conflicting with the one that allows us, in certain cascs, to go out of
an instrument (o find the meaning af the words used in the instrument. We may,
in ccriain cases, (not in all,) and under certain limitations, as will hereafter be
explained, go out of an instrument to find the meaning of ils words; but we cap
neoer go beyond their meaning, when found.
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their meaning accordingly, unconsciously act upon these rules in
so doing. Their perception of the fact, that unless the meaning
of words were judged of in this manner, words themselves could
not be used for writing laws and contracts, without being lable to
be perverted to subserve all manner of injustice, and to defeat the
honest intentions of the parties, forces upon them the conviction,
that the legal meaning of the words must be such, and only such,
as (it will hereafter be seen) these rules place upon them. The
rules, then, are but the dictates of common sense and common
honesty, applied to determining the meaning of laws and con-
tracts. And common sense and common honesty are all that is
necessary to enable one to judge of the necessity and soundness of
the rules.

Rules of interpretation, then, are as old as the use of words, in
prescribing laws, and making contracts. They are as necessary
for defining the words as the words are for describing the laws
and contracts. The words would be unavailable for writing laws
and contracts, without the aid of the rules for interpreting them.
The rules, then, are as much a part of the language of laws and
contracts as are the words themselves. Their application to the
words of laws and contracts is as much presumed to be under-
stood, by all the parties concerned, as is the meaning of the words
themselves. And courts have no more right to depart from, or
violate, these rules, than to depart from, or contradict, the words
themselves.

The people must always be presumed to understand these rules,
and to have framed all their constitutions, contracts, &ec., with
reference to them, as much as they must be presumed to under-
stand the common meanings of the words they use, and to have
framed their constitutions and contracts with reference to them.
And why? Because men’s contracts and constitutions would be
1o contracts at all, unless there were some rules of interpretation
understood, or agreed upon, for determining which was the legal
meaning of the words employed in forming them. The received
rules of interpretation have been acted upon for ages;* indeed,
they must have been acted upon through all time, since men first
attempted to make honest contracts with each other. As no other
rules than these received ones can be presumed against the par-
ties, and as these are the only ones that can sccure men's honest

* Kenl says, these rules * have heen accumulated by the experience, and ratitied
by the approbation, of ages.” — 1 Kent, 461.
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rights, under their honest contracts; and, as everybody is bound
to know that courts must be governed by fixed rules, applying the
same to all contracts whatsoever, it must always be presumed, in
each particular case, that the parties intended their instruments
should be construed by the same rules by which the courts con-
strue all others.

Another reason why the people must be presumed to know
these rules, at least 1 their application to cases where a question
of right and wrong is involved, is, that the rules are but a transcript
of a common principle of morality, to wit, the principle which
requires us to attribute good motives and good designs to all the
words and actions of our fellow-men, that can reasonably bear such
a construction. This is a rule by which every man claims that
his own words and actiens should be judged. It is also a princi-
ple of law, as well as of morals, and one, too, of which every
man who is tried for an offence claims the benefit.  And the law
accords it to him. So long as there be so much as “a reasonable
doubt™ whether his words or actions evince a criminal intent, the
Jaw presumes a good intent, and gives him the benefit of it. Why
should not the same rule be observed, in inferring the intent of the
whole community, from the language of their laws and constitu-
tions, which is observed in inferring the intent of each individual
of that community from his language and conduct? It should
clearly require as strong proof to convict the whole community of
a crime, (and an unjust law or constitution is one of the highest
of all possible crimes,) as it does to convict a single individual.
-The principle, then, is the same in both cases; and the practice of
those who infer a bad intent from the language of the constitution,
so long as the language itself admits of a reasonable doubt
whether such be its intent, goes the length of overthrowing an
universally recognized principle of law, on which the security
of every accused person is lable to depend.*

For these, and perhaps other reasons, the people are presumed

* Vatlel says, “ The interpretation of every act, and of every treaty, onght to be
made according to certain rules proper to determine the sense of them, such as the
parties concerned must naturally have understood when the act was prepared and
accepted.

“Aps these rules are founded on right reason, and are consequently approved and
prescribed by the law of nature, every man, every sovereign, is obliged to admit
and follow them. 1If princes were to acknowledge no rules that determined the
sense in which the expressions ought to be taken, treaties would be only empty
words ; nothing could be agreed upon with security, and it would be almost ridie-
ulous to place any dependence on the effert { conventions.” — Vatlel, B. 2, chap,
17, sec. 268,
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1o understand the reason and justice of these rules, and therefore,
to understand that their contracts will be construed by them. If,
therefore, men ever frame constitutions or contracts with the in-
tention that they shall be construed contrarily to these rules, their
intention must be defeated; and for the same reason that they
would have to be defeated if they had used words in a directly
opposite sense to the common ones, such, for example, as usimg
white when they meant black, or black when they meant white.

For the sake of having a case for the rules to apply to, we will
take the representative clause, embracing the word  free,” (Art. 1,
sec. 2,) which is the first and the strongest of all the clauses in the
constitution that have been claimed as recognizing and sanction-
ing slavery. Indeed, unless this clause do recognize and sanction
it, nobody would pretend that either of the other clauses do so.
The same rules, if any, that prevent the representative clause and
the word “free ™ from having any legal reference to slavery, will
also have the same effect upon the other clauses. If, therefore,
the argument for slavery, based upon the word * free,” falls to the
ground, the arguments based upon.the words “importation of
persons,” * service and labor,” &c., must also fall; for they can
stand, if at all, only by means of the support they obtain from the
argument drawn from the word « free.”

THIRD RULE.

A third rule is, that we are always, if possible, to give a word
some meaning appropriate to the subject matter of the instrument
itself. %

This rule is indispensable, to prevent an instrument from degen-
erating into absurdity and nonsense.

In conformity with this rule, words which purport to describe
centain classes of persons existing under the constitution, must be
taken in a sense that will aptly describe such persons as were
actually to exist under it, and not in a sense that will only describe
those who were to have no existence under it

It would, for instance, be absurd for the constitution to provide
that, in every ten years, there should be “added to the whole num-

* Blackstone says,  As to the subject matfer, words arc always to be understood
as having regard thereto.” —1 Blackstone, 60.

“We ought always to give to expressions the sense most suitable to the subject,
o to the matter, to which they relate.” — Vatlel, B. 2., chap. 17, sec. 280,

Other authorities ou this point are given in the note at the end of this chapter.
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ber of free persons three fifths of all otker persons,” if there were
really to be no other persone than the free.

If therefore, a sense correlative with slavery were given to the
word free, it would make the word inappropriate to the subject
matter of the constitution, unless there were really to be slaves under
the constitution,

It is, therefore, inadmissible to say that the word free is used in
the constitution as the correlative of slaves, until it de first proved
hat there were to be slaves under the constitution.

We must find out what classes of persons were to exist under
the constitation, before we can know what classes of persons the
terms used in the constitution apply to.

If the word free had but one meaning, we might infer, from the
word itself, that such persons as that word would necessarily de-
scribe were to exist under the constitution. But since the word
has various meanings, we can draw no certain inference from st
alone, as to the class of persons to whom it is applied. We musy,
therefore, fix its meaning in the constitution, by nscertaining, from
other parts of the instrument, what kind ef *free persons,” and
also what kind of “other persons,” were really to exist under the
constitution. Until this is done, we cannot know the meaning of
the word free, as it is used in the constitution.

Those who say that the word free is used, in the constitution,
in a sense correlative with slavery, assume the very point in dis-
pute; viz., that there were to be slaves under the constitution.
This is the point to be proved, and cannot be assumed. And until
it be proved, it is making nonsense of the constitution, to say that
the word free is used as the correlative of slavery.

There is no language in the constitution, that expressly declares,
or necessarily implies, that slavery was to exist under the consti-
tution. To say, therefore, that the word free was used as the
correlative of slaves, is begging the question that there were to be
sluves; it is assuming the whole ground in dispute. Those who
argue for slavery, must first prove, by language that can mean
nothing less, that slavery was to be permitted under the constitu-
tion. Then they may be allowed to infer that the word free is
used as its correlative. But until then, a different meaning must
be given to the word, else the clause before cited is converted into
nonsense.

On the other hand, in giving the word free the sense common
at that day, to wit, a sense correlative with persons not naturalized,
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and not possessed of equal political privileges with others. we
assume the existence of no class of persons except those whom
the constitution itself especially recognizes, to wit, those possessing
full political rights, as citizens, or members of the state, and those
unnaturalized persons who will not possess full political rights.
The constitution explicitly recognizes these two classes, because it
makes a distinction between them in the matter of eligibility to
certain offices, and it also explicitly authorizes Congress to pass
laws for the naturalization of those who do not possess full rights
as citizens.

If, then, we take the weord free in the sense correlative with
unnaturalized persons, the word has a meaning that is already
appropriate to the subject matter of the instrument, and requires
no illegal assumptions to make it so.

On the other hand, if we use the word in the sense correlative
with slaves, we either make nonsense of the language of the con-
stitution, or else we assume the very point in dispute, viz., that
there were to be slaves under the constitution; neither of which
have we any right to do.

This argument is sufficient, of itself, to overthrow all the argu-
ments that were ever made in favor of the constitutionality of
slavery.

Substantially the whole argument of the advocates of slavery is
founded on the assumption of the very fact in dispute, viz., that
there was to be slavery under the constitution. Not being able to
prove, by the words of the constitution, that there was (o be any
slavery under it, they assume that there was to be slavery, and
then use that assumption to prove the meaning of the constitution
itself. In other words, not being able to prove slavery by the
constitution, they attempt to prove the meaning of the constitution
by slavery. Their whole reasoning on this point is fallacious,
simply because the legality of slavery, under the constitution, is
itself a thing to be proved, and cannot be assumed.

The advocates of slavery cannat avoid this dilemma, by saying
that slavery existed at the time the counstitution was adopted ; for
many things existed at the time, such as theft, robbery, piracy, &e.,
which were not therefore to be legalized by the constitution. And
slavery had no better constitutional or legal existence than either
of these crimes.

Besides, even if slavery had been legalized {as it was not) by
amv of the then existing state constitutions, its case would have
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peen no btetter; for the United States constitution was to be the
supreme law of the land, anything in the constitution or laws of
any stale to the contrary notwithstanding. The coustitution
being the supreme law, operating directly upon the people, and
securing to them certain rights, it necessarily annulled everything
that might be found in the state constitutions that was inconsistent
with the freedom of the people to enjoy those rights. It of course
would have annulled the legality of slavery, if slavery had then
had any legal exisience; because a slave cannot enjoy the rights
secured by the United States constitution.

Further. The constitution is a political instrument, treating of
men’s political rights and privileges. Its terms must therefore be
taken in their political sense, in order to be appropriate to the sub-~
ject matter of the instrument. The word free, in its political
sense, appropriately describes men’s political rank as free and
equal members of the state, entitled, of right, to the protection of
the laws. On the other hand, the word free, in the sense correla-
tive with slavery, has no appropriateness to the subject matter of
such an instrument—and why? Because slavery is not, of itself,
a political relation, or a political institution; although political
institutions may, and sometimes do, recognize and legalize it.
But, of itself, it is a merely private relation between one man and
another, created by individual force, and not by political authority.
Thus a strong man bests a weaker one, until the latter will obey
him. This is slavery, and the whole of it; wunless it 3e specially
legalized. The United States constitution does not specially legal-
ize it; and therefore slavery is no part of the subject matter of that
instrument. The word free, therefore, in the constitution, cannot
be said to be used as ‘the correlative of slavery ; because that sense
would be entirely inappropriate to anything that is the subject
matter of the instrument. It would be a sense which ne other
part of the constitution gives any occasion or authority for.

FOURTH RULE.

A fourth rule is, that where technical words are used, a techni-
cal meaning is to be attributed to them.

This rule is commonly laid down in the above general terms.
It is, however, subject to these exceptions, viz., that where the
technical sense would be inconsistent with, or Jess favorable to,
sustice, or not consonant to the context, or not appropriate to the
nature of the subject, some other meaning may be adopted. Sub»
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Ject to these exceptions, the rule is of great authority, for reasons
that will hereafter appear.

Thus, in commercial contracts, the terms and phrases used in
them are to be taken in the technical or professional sense common
among merchants, if that sense be consonant to the context, and
appropriate 1o the nature of the contracts.

la political contracts, the terms and phrases used in them are
to be taken in the political and technical sense common in such
instruments, if that sense be consonant to the context, and appro-
priate to the subject matter of the contracts.

Terms common and proper to express political rights, relations,
and duties, are of course to be taken in the technical sense natural
and appropriate to those rights, relations, and duties.

Thus, in political papers, such terms as liberty, allegiance, repre-
sentation, citizenship, citizens, denizens, freemen, free subjects, free-
born subjects, inhabitants, residents, people, aliens, allies, enemies,
are all to be understood in the technical sense appropriate to the
subject matter of the instrument, unless there be something else, in
the instrument itself, that shows that some other meaning isintended.

Terms which, by common usage. are properly descriptive of the
parties to, or members of, the compact, as distinguished from oth-
ers, are to be taken in the technical sense, which describes them,
as distinguished from others, unless there be, in the instrument
itself, some unequivocal evidence that they are to be taken in a
different sense,

The authority of this rule is so well founded in nature, reason,
and usage, that it is almost strange that it should be questioned.
It is a rule which everybody, by their common practice, admit to
be correct ; for everybody more naturally understands a word in
its technical sense than in any other, unless that sense be incon-
sistent with the context.

Nevertheless, an attempt has been made by some persons to
deny the rule, and to luy down a contrary one, to wit, that where
a word has what they choose to call a common or popular meaning,
and also a technical one, the former is to be preferred, unless there
be something, in other parts of the instrument, that indicates that
the technical one should be adopted.

The argument for slavery virtually claims, not only that this so
called common and popular meaning of a word, (and especially
of the word ¢ free,”) is to be preferred to the technical one, but
also that this simple preference is of sufficient consequence to out-

15
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weigh all considerations of justice and injustice, and indeed all,
or nearly all, the other considerations on which legal rules of
interpretation are founded. Nevertheless I am not aware that the
advocates of slavery have ever had the good fortune to find a
single instance where a court has laid it down, as a rule, that any
other neaning is, of ilself, preferable to the technical one; much
less that that preference was sufficient, in cases where right and
wrong were involved, to turn the scale in favor of the wrong.
And if a court were to lay down such a rule, every one is at liberty
to judge for himself of its soundness.

But inasmuch as this pretended rule is one of the main pillars,
if not the main pillar, in support of the constitutionality of slavery,
it is entitled to particular consideration.

The falsehood of this pretended rule will be evident when it is
considered that it assumes that the technical meaning of a word is
a0t the common and popular one ; whereas it is the very common-
ness, approaching to uniformity, with wkich a word is used in a
particular sense, in relatipn to particular things, that makes it
technical *

A technical word is a word, which in one profession, art, or
trade, or in reference to particular subjects, is generally, or uni-
formly, used in a particular sense, and that sense a somewhat
different one from those in which it is generally used out of that
profession, art, or trade, or in reference to other subjects.

There probably is not a trade that has not its technical words.
Even the cobbler has his. His ends are generally quite different
things from the ends of other people. If we hear a cobbler speak
of kis ends, we naturally suppose he means the ends of his threads,
because he has such frequent occasion to speak of and use them.
If we hear other people speak of their ends, we naturally suppose
that they mean the objects they have in view. With the cobbler,
then, ends is a technical word, because he frequently or generally
uses the word in a different sense from that in which it is used by
other people.

Mecharics have very many technical words, as, for instance, to
describe particular machiues, parts of machines, particular processes

* It was, for example, the commonness, or rather the uniformity, with which the
word “free” had heen used — up to the time the constitution was adopled —to
describe persons possessed of political and other legal franchises, as distinguished
from persons not possessed of the same franchises, that made the word * free” a
technical one in the law.
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of labor, and particular articles of manufacture. And when we
hear a mechanic use one of these words, we naturally suppose
that he uses it in a technical sense — that is, with reference to his
particular employment, machinery, or production. And why do
we suppose this?  Simply because it is more common for Aim to
use the word in that sense than in any ather, especially if he is
talicing of anything in regard to which that sense would be
appropriate.  If, however, his talk is about some other subject, in
relation to which the technical sense of the word would not be
appropriate, then we conclude that he uses it, not in the technical
sense appropriate to his,art, but in some other sense more appro-
priate to the subject on which he is speaking.

So, if we were to hear a banker speak of * the days of grace
having expired,” we should naturally attach a very different
meaning to the words from what we should if we were to hear
them from the pulpit. We should suppose, of course, that he used
them in the technical sense appropriate to his business, and that
he had reference only to a promissory note that had not been paid
when due.

If we were to hear a banker speak of a check, we should suppose
he used the word in a technical sense, and intended »nly an order
for money, and not a stop, hindrance, or restraint.

So, if one farmer were to say of another, He is a good husband,
we should naturally infer that he used the word lusband in the
technical sense appropriate to his occupation, meaning that he cul-
tivated and managed his farm judiciously. On the gther hand, if
we were to hear lawyers, legislators, or judges, talking of hus-
bands, we should infer that the word was used only in reference to
men’s legal relations to their wives. The word would be used in
a technical sense in both cases.

So, if we were to hear a man called a Catholic priest, we should
naturally infer that the word Catholic was used in its technical
sense, that is, to describe a priest of the Catholic persuasion, and
not a priest of a catholic, liberal, and tolerant spirit.

These examples might be multiplied indefinitely. But it will
be seen from those already given that, so far from the technical
sense and the common sense of words being opposed to each other,
the technucal sense is itself the common sense in whick a word is
used with reference to particular subjects.

These examples also show how perfectly natural, instead of un.
natural, it is for us to attribute the technical meaning to a word,
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whenever we are talking of a subject in relation to which that
meaning is appropriate.

Almost every word of substantive importance, that is of frequent
use in the law, is used in a technical sense — that is, in a sense
having some special relation either to natural justice, or to men’s
rights or privileges under the laws.

The word liberty, for instance, has a technical meaning in the
law. It means, not freedom from all restraint, or obligation; not
a liberty to trespass with impunity upon other men’s rights ; but
only that degree of liberty which, of natural right, belongs to a
man ; in other words, the greatest degree of liberty that he can
exercise, without invading or immediately endangering the rights
of others.

Unless nearly all words had a technical meaning in the law, it
would be impossible to describe laws by words; because words
have a great variety of meanings in common use; whereas the law
demands certainty and precision. We must know the precise
meaning of a word, before we can know what the law is. And
the technical meaning of a word is nothing more than a precise
meaning, that is appropriate, and commonly applied, to a particular
subject, or class of subjects.

Hpw would it be possible, for instance, to have laws against
murder, unless the word murder, or some other word, were under-
stood, in a technical sense, to describe that particular mode of kill-
ing which the law wishes to prohibit, and which is morally and
legally distinguishable from all other modes of killing ?

So indispensable are precision and certainty, as to the meaning
of words used in laws, that where a word has not a technical
meaning already known, the legislature frequently define the
meaning they intend it shall bear in particular laws. Where this
is not done, the courts have to give it a precise and definite mean-
ing, before the law can be administered ; and this precise meanjng
they have to conjecture, by reference to the context, and to the
presumed object of all laws, justice.

What perfect chaos would be introduced into all our existing
laws and contracts, if the technical meanings of all the words used
in them were obliterated from our minds. A very large portion
of the laws and contracts themselves would be substantially abol-
ished, because all certainty as to their meaning would be extin-
guished. Suppose, for instance, the technical meanings of liberty,
trial by jury, kabeas corpus, grand jury, petit jury, murder, rape
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arson, theft, indictment, trial, oath, testimony, witness, court,
verdict, judgment, execution, debt, dollar, bushel, yard, foor, cord,
acre, rod, pound, check, draft, order, administrator, executor, guar-
dian, apprentice, copartner, company, husband, wife, marriage,
lands, goods, real estate, personal estate, highway, citizen, alien,
subject, and an almost indefinite number of other words, as they
now stand in our laws and contracts, were at once erased from our
minds, and the legal meanings of the same words could only be
conjectured by the courts and people from the context, and such
other circumstances as might afford grounds for conjecturc. Sup-
pose all this, and where would be our existing laws and contracts,
and the rights dependent upon them? We might nearly as well
throw our statute-books, and all our deeds, notes, and other con-
tracts, into the fire, as to strike out the technical meanings of the
words in which they are written. Yet for the courts to disregard
these technical meanings, is the same thing as to strike them out
of existence. '

If all our constitutions, state and national, were to be annulled
at a blow, with all the statutes passed in pursuance of them, it
would hardly create greater confusion as to men's rights, than
would be created by striking out from men’s minds all knowledge
of the technical meanings of the words now used in writing laws
and contracts. And the reconstruction of the governments, after
such an abolition of them, would be a much less labor than the
reconstruction of a legal language, in which laws and contracts
‘could be written with the same conciseness and certainty as now.
The former would be the work of years, the latter of centuries.

The foregoing considerations show in what ignorance and folly
are founded the objections to the technical meanings of words used
in the laws,

The real difference between the technical meaning of a word,
and any other meaning, is just the difference between a meaning
that is common, certain, and precise, and one that is, at best, less
common, less certain, and less precise, and perhaps neither com-
mon, certain, nor precise.

The authorities in favor of the technical meaning, are given in
the note, and are worthy of particular attention.*

* ¢« Terms of art, or technical terms, must be taken according to the acceptation
of the learned in each art, trade, and sci " —1 Blacksione, 59.

“ When technical words are used, they are to be understood in their technical
sense and mcaning, unless the contrary clearly appears.’ — 9 Pickering, 514.

% The words of a statute are to be taken in their natural and ordinary significa-

15 %
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The argument, and the whole argument, so far as I know, in
favor of what is called the common or popular meaning, is, that
that meaning is supposed to be better known by the people, and
therefore it is more probable they would use it, than the other.

tion and import ; and if technical words are used, they are to be taken in a tech-
nical sense.”” — 1 Ken?, 461.

Lord Ellenborough says, “ An agreement is to be construed according to its
sense and meaning, as collected in the first place from the terms used in it, which
terms are themselves to be understood in their plain, ordinary, and popular sense,
unless they have generally, in respect to the subject maller, as by the known usage
of trade or the like, acquired a peculiar sense, distinct Jrom the popular sense of
the same words ; or unless the conlext evidently points oul thal they must, in the
particular inslance, and in order to ¢ffect the immediate intention of the parties {o
that conlract, be understood in some other special and peculiar sense.” — 4 East,
135; cited in Chilly on Conlracts, 80.

Chitty adds, * The same rule applies to the construction of acts of parliament,”
and cites several authorities.,

“ In the enactment of laws, when terms of art, or peculiar phrases, are made use
of, it must he supposed that the legislature have in view the subject matter about
which such terms or phrases are commonly employed.” —1 Pickering, 261.

“If a statute make use of a word, the meaning of which is well known at the
common law, the word shall be understood in the same sense it was understood at
the eommon law.” — Bucon's Abridg. Stal., L., 29.

% Technical terms, or terms proper to the arts and sciences, ought commonly to
be interpreted according to the definition given of them by the masters of the art,
the person versed in the knowledge of the art or science to which the term belongs,
I say commonly ; for this rule is not so absolute, that we cannot, or even ought
not, to deviate from it, when we have good reasons to do it ; as, for_instance, if it
was proved that he who speaks in a treaty, or in any other public piece, did not
understand the art or science from which he borrowed the term, that he knows not
its force as a techunical word: that he has employed it in a vulgar sense, &e.” —
Vaitel, B. 2, ch. 17, sec. 276.

“In things favorable,” (*things favorable »” he defines to mean *things useful
and salutary to human society,”) * the terms of art ought to be taken in the fullest
extent they are capable of ; not only according to common use, but also as technical
terms, if he who speaks understands the art to which those terms belong, or if he
conducts himself by the advice of men who understand that art.

“But we ought not from this single reason, that a thing is favorable, to take the
terms jn an improper signification ; this is only allowable to be done, to avoid
absurdity, injustice, or the nullity of the act, as is practised on every subject. For
we ought to take the terms of an act in their proper sense, conformable to custom,
at Jeast, if we have not very strong reasons for deviating from it.”— Vaitel, B. 2,
ck. 17, sec. 307.

“ Where technical words are used, the technical meaning is to be applied to them,
unless it is repelled by thecordext, Butthe same word often possesses atechnical and
a common sense. In such a case the latter is to be preferred, unless some atlend-
anl circumstance poinls clearly to the former.” —1 Story’s Comm. on Const., 438.

It will be observed that every one of these authorities, except the single one
from Story, gives the preference to the technical meaning, over any of the other
meanings which a word may have. The latler branch of Story's rule gives the
preference to the other meaning over the technical one.

Admitting, for the sake of the argument, that the latter branch of Story’s rule is
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But this argument, if not wholly false, is very shallow and friv-
olous; for everybody is presumed to know the laws, and therefore
they are presumed to be familiar with the technical meanings of
all the technical words that are of frequent use in writing the laws.

correct, still the meaning of the word *free,” in the constitution, 1s not thereby
altered ; because his rule admits that if *some attendant cir t points
clearly to the techuical meaning,” that meaning is to be adopted. Now every
““attendant circumnstance® that can legally he taken into consideration, * points
clearly to the technical meaning” —and why? Because that meaning alone is
consistent with justice, appropriate to the subject matter of the instrument, con-
sistent with the idea that all the parties to the instrument could have reasonably
agreed to it, (an essential point, as will hereafter be seen,) consistent with all the
general provisions of the instrument. If the other meaning be adopted, all the
general provisions of the instrument are either contradicted outright, or have to be
taken subject to limitatipns and exceptions which are nowhere expressed, and
which would not only exclude one sixth of “the people of the United States? from
the operation of the constitution, established in their name, and for their benefit,
but would actually sanction the greatest wrongs against them.

The result, then, is, not merely that “ some attendant circumstance,” (although
the rule admits that that would be sufficient to turn the scale,) but that every attend-
ant circumstance, points to the technical meaning as the true one.

There is, also, in the same clause with the word *free,”” one attendant circpm-
stance which points clearly to the technical meaning ; and that is, that “all other
persons * than the free, are to be represented and taxed as three fifths units. Now
there is no propriety in representing or taxing slaves at all, as persons; but there
is a special propriety in representing and taxing aliens as three fifths units, as will
more fully appear hereafter.

But, in polnt of fact, Story’s rule destroys itself, for the two branches of it flatly
contradict each other. The first branch says, that * where technical words are
used, the fechnical meaning is to be applied to them, unless it is repelled by the
context.” The second branch says, that *the same word often possesses a tech-
nical and a common sense. In such case the laller is to be preferred, unless
some attendant circumstance points clearly to the former.”

It might be thought, on a careless reading of this rule, that there was no contra-
diction in it; that the first branch of it referred to a case where a word had only
one meaning, and that a fechnical one ; and that the latter branch referred toa case
where a word had two or more meanings. But, in reality, thege is probably not a
single technical word in the language, that has not one or more other meanings
beside the technical one; and it seems impossible there should be such a word,
because the very meaning of a technical word is a word which, in one profession,
art, or trade, is used in a somewhat different sense from what it is out of that pro-
fession, art, or trade. But be this as it may, it is evident that the first branch of
the rule as much refers to a word having two meanings, as does the latter branch
of it; for it says “ the technical meaning is to be applied, unless it be repelled by
the conlezt.”” What is the inference from this proviso? Why, plainly, that if
the technical meaning *‘be.repelled by the context,” the other meuning is to be
adopted. This of course implies that the word bas another meaning; vhich may
be adopted if the context require it.

I, then, there are two meanings to the words in each case, the two branches of
this rule flatly contradict each other.

The first branch of the rule is given by Story, and is fustained by all the other
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And this presumption of law corresponds with the general fact.
The mass of the people, who are not learned in the law, but who
nevertheless have general ideas of legal matters, naturally under-
stand the words of the laws in their legal senses, and atiach their
legal senses to them without being aware that the legal sense isa
technical one. They have been in the habit of thinking that the
technical meaning of words was something dark and recondite, (sim-
ply because some few technical terms are in another language than
the English,) when in reality they themselves are continually using
a great variety of words, indeed, almost all important words, in a
technical or legal sense, whenever they are talking of legal matters.

But whether the advocates of slavery can, or cannot, reconcile
themselves 1o the technical meaning of the word ¢ free,” they can-
not, on their own construction of the constitution, avoid giving the
word a precise and technical sense, to wit, as the correlative of
slavery, as distinguished from all other forms of restraint and
serritude,

authorities cited. The second branch is Story’s own, sustained by nobody. The
reader will judge which is sustained by reason.

But, in truth, Story has himself laid down the true rule more accurately in
another place, as follows:

“ Where the words admit of two senses, each of which is conformable to common
nsage, that sense is to be adopted which, without departing from the literal import
of the words, best harmonizes with the nature and objects, the scope and design,
of the instrument.”” — 1 Comm,. on-Const,, 337.

One other authority, which has fallen under my eye, ought to be noticed, lest it
be misunderstood. It is this:

“The language of a statute is not to be construed according to technical rules,
unless such be the apparent meaning of the legislature.” — 14 Mass. Rep., 92.

This language, taken independently of the context, would convey the idea that
the adoption of the technical meaning was a matter of indifference ; or perhaps
even that another meaning was rather to be preferred to the technical one.

But it will be seen on examining the report from which this extract is taken,
that the court did not at all intend to deny, but on the contrary to ad:nit, that the
general rule was, that the fechnical meaning was to be preferred ; and that they
only intended to assert that the rule in favor of the technical meaning was not so
imperative that it could not be departed from in a case where * manifest justice ®
would be promoted by the departure ; for they plead, as a justification for depart-
ing from the technical meaning, that in that particular case, “ manifest justice”
will be subserved hy a different construction,

Thus have been presented all the authorities on this point, that happen now to
be within my knowledge. Many more of the same kind.might doubtless be found.
Iam :wnre of no contrary one, unless the single one cited from Story be so es-
teemed.

The conclusion, both from reason and authority, evidently is, that the technical
meaning is the preferable one in all cases, except where justice, or some other legal
object, will be promoted by adopting some othez.
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The word slaves, if it had been used in the constitution, (instead
bf the words * all other persons,”) would have itself been held to
be used in a technical sense, to wit, to designate those persons who
were held as chattels, as distinguished from serfs, villeins, appren-
tices, servants for years, persons under twenty-one years of age,
prisoners of war, prisoners for debt, prisoners for crime, soldiers,
sailors, &c., &c. The word slaves, then, being technical, the word
Jree must necessarily have been taken in a technical sense, to wit,
as the precise correlative of chattel slaves, and not as the correlative
of persons held under any of these other forms of restraint or servi-
tude. So that on the score of technicality, (even if that were an
objection,) nothing would be gained by adopting the sense correla-
tive with slaves.

But it is a wholly erroneous assumption that the use of the word
“ free,” in a sense correlative with slaves, was either a common or
popular use of the word. It was neither common nor popular, if
we may judge of that time by the present; for now such a use of
it is seldom or never heard, unless made with special reference to
the classification which it is assumed that the constitution has
established on that poeint.

The common and popular classification of the people of this
country, with reference to slavery, is by the terms, white, free col-
ored, and slaves. 'We do not describe anybody as free, except the
Jree colored. The term white carries with it the idea of liberty;
and it is nearly or quite universally used in describing the white
people of the South, as distinguished fromn the slaves.

But it will be said by the advocates of slavery, that the term
white was not used in the constitution, because it would not include
all the free; that the term free was used in order to include both
white and free colored. But this assertion is but another wholly
gratuitous assumption of the facts, that there were to be slaves
under the constitution, and that representation and taxation were
to be based on the distinction between the slaves and the free; both
of which points are to be proved, not assumed.

If there were to be slaves under the constitution, and if repre-
sentation and taxation were to be based upon the distinction between
the slaves and the free, then the constitution undoubtedly used the
word free, instead of white, in order to include both the white and
free colored in the class of units. But if, as we are bound to pre-
sume until the contrary is proved, there were to be no slaves under
the constitution, or if representation and taxation were not founded
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on the distinction between them and the free, then the constitution
did not use the word free for such a purpose. The burden is upon
the advocates of slavery to prove, first, that there were to be slaves
under the constitution, and, secondly, that representation and taxa-
tion were to be based on the distinction between them and the free,
before they can say that the word free was used for the purpose of
including the white and free colored.

Now the whole argument, or rather assertion, which the advo-
cates of slavery can offer in support of these points, which they are
necessiiated to prove, is, that the word free is commonly and pop-
ularly used as the correlative of slaves. That argument, or asser-
tion, is answered by the fact that the word free is 2oz commonly or
popularly used as the correlative of slaves; that the terms white
and free colored are the common terms of distinction between the
free and the slaves. Now these last named facts, and the argu-
ment resulting from them, are not met at all, by saying that if
there were to be slaves, and if representation and taxation were to
be based on the distinction between them and the free, the word
Jree would then have been used, in preference to any other, in
order to include the free colored in the same class with the whites.

It must first be proved that there were to be slaves under the
constitution, and that representation and taxation were to be based
on the distinction between them and the free, before it can be said
that the word free was used in order to include both white and free
colored. Those points not being proved, the allegation, founded
on the assumption of them, is good for nothing.

The use of the word free, then, in a sense correlative with
slavery, not being the common and popular use of the word at the
time the constitution was adopted, all the argument, founded on
that assumption, falls to the ground.

On the other hand, the use of the word free, in a political sense,
as cortelative either with aliens, or with persons not possessed of
equal political privileges with others, was the universal meaning
of the word, in all documents of a fundamental and constitutional
character, up to the time when the coustitution of the United States
was adopted — (that is, when it was used, as it is in the United
States constitution, to describe one person, as distinguished from
another living under the same government.) Such was the mean-
ing of the word in the colonial charters, in several of the State
constitutions existing in 1789, and in the articles of confederation
Furthermore, it was a term that had very recently been in common
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wse in political discussions, and had thus been mnde perfectly
familiar to the people. For example, the discussions immediately
preceding the revolution, had all, or nearly all, turned upon the
rights of the colenists, as “ free British subjects.” In fact, the
political meaning of the word free was probably as familiar to the
people of that day as the meaning of the word citizen is now;
perhaps, indeed, more so, for there is some controversy as to the
legal meaning of the word citizen. So that all the argument
against the technical sense of the term, on the ground of its not
being the common sense, is founded in sheer ignorance or fraud.*
Finally; unless the word free be taken in the technical sense
comnon at that day, it is wholly an unsettled matter what sense
should be given to it, in the constitution. The advocates of slav-
ery take it for granted that, if it be not taken in its common and
technical sense, it must be taken in the sense correlative with slav-
ery. But that is all gratuitous. There are many kinds of frec-
dom besides freedom from chattel slavery; and many kinds of
testraint besides chattel slavery; restraints, too, more legitimate
in their nature, and better legitimated under the laws then exist-
ing, than slavery. And it may require a great deal more argument
than some persons imagine, to settle the meaning of the word free,
as used in the constitution, if its technical meaning be discarded.
I repeat, it is a wholly gratuitous assumption that, if the techni-
cal meaning of the word free be discarded, the sense correlative
with slavery must be adopted. The word ¢ free,” in its common
and popular sense, does not at all imply, as its correlative, either
property in man, or even involuntary service or labor. It, there-
fore, does not imply slavery. It implies, as its correlative, simply
restraint. It is, of itself, wholly indefinite as to the kind of
restraint 1mplied. It is used as the correlative of all kinds of
restraint, imprisonment, compulsion, and disability, to which man-
kind are liable. Nothing, therefore, can be inferred from the wora
alone, as to the particular kind of restraint implied, in any case.
It is indispensable to know the subject matter, about which the
word is used, in order to know the kind of restraint implied. And

* Vatlel says, “ Languages vary incessantly, and the signification and force of
words change with time. When an ancient act is to be interpreted, we should
know the common use of the terms at the time when it was written,” — B, 2, ch.
17, sec. 272.

He also says, “In the interpretation of treaties, pacts, and promises, we cught
aot to deviate from the cominon use of language, at least, if we have not very strong
reasons for it.” — Same sec.
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if the word had had no technical meaning appropriate to the sab-
ject matter of the constitution, and if no other part of the constitu-
tion had given us any light as to the sense of the word in the
representative clause, we should have been obliged to conjecture its
correlative.  And slavery is one of the last correlatives that we
should have been at liberty to adopt. In fact, we should have
been obliged to let the implication remain inoperative for ambi-
guity, and to have counted all men as * free,” (for reasons given
under rule seventh,) rather than have adopted slavery as its cor-
relative.

FIFTH RULE.

A fifth rule of interpretation is, that the sense of every word,
that is ambiguous in itself, must, if possible, be determined by
“reference to the rest of the instrument.

The importance of this rule will be seen, when it is considered
that the only alternatives to it are, that we must go out of the
instrument, and resort to conjecture, for the meaning of ambiguous
words.

The rule is an universal one among courts, and the reasons of
it are as follows :-—

Vattel says, * If he who has expressed himself in an obscure or
equivocal manner, has spoken elsewhere more clearly on the same
subject, he is the best interpreter of himself. Weought tointerpret
his obscure and vague expressions, in such a manner, that they may
agree with those terms that are clear and without embiguity,
whick he has used elsewhere, either in the same treaty, or in some
other of the like kind, In fact, while we have no proof that a man
has changed his mind, or manner of thinking, it is presumed that
his thoughts have been the same on the same occasions; so that
if he has anywhere clearly shown his intention, with respect to
snything, we ought to give the same sense to what he has else-
\2vsll;re said obscurely on the same affair.””—B. 2, ck. 17, sec.
Also; *Frequently, in order to abridge, people express imper-
fectly, and with some obscurity, what they suppose is sufficiently
elucidated by the things that preceded it, or even what they pro-
pose to explain afterwards; and, besides, the expressions have a
force, and sometimes even an entirely different signification, ac-
cording to the occasion, their connection, and their relation to other
words. The connection and train of the discourse is also another
source of interpretation. We ought to consider the whole discourse
together, in order perfectly to conceive the sense of it, and to give
o each expression, not so muck the signification it may receive in
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siself, as that it ought to have from the thread and spirit of the
discourse. This is the maxim of the Roman law : Incivile est, nist
{ota lege perspecta una aliqua particula ejus proposita, judicare,
vel 7 e.”” (It is improper to judge of, or answer to, any
one thing proposed in a law, unless the whole law be thoroughly
examined.) — Same, sec. 285.

Also; “ The connection and relation of things themselves, serve
also to discover and establish the true sense of a treaty, or of any
other piece. Tke interpretation ought to be made tn suck a man-
ner, that all the parts appear consonant to each other ; that what
Jollows agree with what went before ; at least, if it does not mani-
JSestly appear, that by the last clawses, something is changed that
went before. For it is presumed that the authors of the treaty
have had an uniform and steady train of thought; that they did not
desire things which ill agreed with each other, or contradictions;
but rather that they have intended to explain one thing by another;
and, in a word, that one and the same spirit reigns throughout the
same work, or the same treaty.” — Same, sec. 286.

The Sup. Court of Mass. says, ** When the meaning of any
particular section or clause of a statute is questioned, it is proper
to look into the other parts of the statute ; otherwise, the different
sections of the same statute might be so construed as to be repug-
nant.”—1 Pickering, 250.

Coke says, * It is the most natural and genuine exposition of a
statute Lo construe one part of the statute by another part of the
same statute.” — Co. Lit., 381, .

The foregoing citations indicate the absolute necessity of the
rule, to preserve any kind of coherence or congruity between the
different parts of an instrument.

If we were to go out of an instrument, instead of going to other
parts of it, to find the meaning of every ambiguous word, we
should be liable to involve the whole instrument in all manuner of
incongruities, contradictions, and absurdities. There are hardly
three consecutive lines, of any legal instrument whatever, the
sense of which can be understood without reference to other parts
of the instrument.

To go out of an ingtrument, instead of going to other parts of it,
to find the sense of an ambiguous word, is also equivalent to say-
ing that the instrument itself is incomplete.

Apply this rule, then, to the word * free;” and the words *¢all
other persons.” The sense of these words being ambiguous in
themselves, the rest of the instrument must be examined to find
the persons who may properly be denominated * free persons,”

and “all other persons.” In making this examination, we shall
16



182 RULES OF INTERPRETATION.

find no classes mentioned answering to these descriptions, but the
native and naturalized persons on the one hand, and those not
naturalized on the other.

SIXTH RULE.

A sixth rule of interpretation, and a very important, inflexible,
and universal one, applicable {o contracts, is, that a contract must
never, if it be possible to avoid it, be so construed, as that any one
of the parties to it, assuming him to understand his rights, and to
be of competent mental capacity to make obligatory® contracts,
may not reasonably be presumed to have consented to it.

If; for instance, two men were to form a copartnership in busi-
ness, their contract, if its language will admit of any other possible
construction, must not be so construed as to make it an agreement
that one of the partners shall be the slave of the other; because
such a contract would be unnatural, unreasonable, and would
imply that the party who agreed to be a slave was incompetent
to make a reasonable, and therefore obligatory, contract.t

This principle applies to the constitution of the United States,
and to all other constitutions that purport to be established by * the
people ;” for such constitutions are, in theory, but contracts of the
people with each other, entered into by them severally for their
individual security and benefit. It also applies equally to all
statutes made in pursuance of such constitutions, because the
statutes derive their authority from the constitutional consent or
contract of the people that such statutes may be enacted and en-
forced. The authority of the statutes, therefore, as much rests on
contract, as does the authority of the constitutions themselves, To
deny that constitutions and statutes derive their authority from
contract, is to found the government on arbitrary power.

By the rule laid down, these statates and constitutions, there-
fore, must not be construed, (unless such construction be unavoid-
able,) so as to authorize anything whatever to whick every single
individual of * the people” may not, as competent men, knowing

* Contracts made by persons mentally incompetent to make reasonadle contracts,
zre not “obligatory.”

t Although the greatest discretion that is within the limits of reason, is allowed
to parties ik making contracts, yet contracts manifestly unreasonable are not
held obligatory, And all contracts are unreasonable that purport to surrender one's
naturai rights.  Also, all contracts that purport to surrender any valuable acquired
rights, as property, for example, without any equivalent, or reasonable motive.
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their rights, reasonably be presumed to have freely and voluntarily
assented.

Now the parties to the contract expressed in the constitution of
the United States, are *the people of the United States,” that is,
the whole people of the United States. The description given of
the parties to the constitution, as much includes those * people of
the United States” who were at the time treated as slaves, as
those who were not. The adoption of the constitution was not, in
theory, the exercise of a right granted to the people by the State
legislatures, but of the natural original right of the people them-
selves, as individuals. (This is the doctrine of the supreme court,
as will presently appear.) The slaves had the same natural com-
petency and right to establish, or consent to, government, that
others had ; and they must be presumed to have consented to it
equally with others, if the language of the constitution implies it.
We certainly cannot go out of the constitution to_find the parties
Z0it. And the constitution affords no legal ground whatever for
separating the then * people of the United States” into two classes,
and saying that one class were parties to the constitutional con-
tract, and that the other class were not. There would be just as
much reason in saying that the terms * the people” used in the
constitutions of Massachusetts, Maine, New Hampshire, and Ver-
mont, to describe the parties to those constitutions, do not include
all “the people” of those States, as there is for saying that all
“ the people of the United States” are not included in the consti-
tutional description of them, and are not, therefore, parties to the
constitution of the United States.

‘We are abliged to take this term, * the people,” in its broadest
sense, unless the instrument itself have clearly and palpably im-
posed some restriction upen it.

It is a universal rule of courts, that where justice will be pro-
moted by taking a word in the most comprehensive sense in
which it can be taken consistently with the rest of the instru-
ment, it must be taken in that sense, in order that as much
justice as possible may be accomplished. On the other hand,
where a word is unfavorable to justice, it must be taken in its
tnost restricted sense, in order that as little injustice as possible
may be accomplished. *

* Vattel says, ** When the subject relates to things favorable " — (in sec. 302, ha
defines *things favorable * 1o be things “ useful and salutary to buman society,”)
--=““ we ought to give the terms all the extent they are capable of in common use ;
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In conformity with this rule, the words, *the people of the
United States,” would have to be taken in their most extensive
sense, even though they stood but on an equal ground with other
words in the instrument. But, in fact, they stand on privileged
ground. Their meaning is to be determined before we proceed to
the interpretation of the rest of the instrument., The first thing to
be ascertained, in regard to an instrument, always is, who are the
parties to it ; for upon that fact may depend very many important
things in the construction of the rest of the instrument. In short,
the body of the instrument is to be interpreted with reference to
the parties, and not the parties conjectured by reference to the
body of the instrument. We must first take the jnstrument’s own
declaration as to who the parties are ; and then, if possible, make
the body of the instrument express such, and only such, intentions,
as all the parties named may reasonably be presumed to have
agreed to.

Assuming, then, that all ¢ the people of the United States” are
parties to the constitutional contract, it is manifest, that it cannot
reasonably be presumed that any, even the smallest, portion of
them, knowing their natural rights, and being competent to make
a reasonable contract of government, would consent to a constitu-
tion that should either make them slaves, or assist in keeping them
in slavery. Such a construction, therefore, must not be put upon
the contract, if the language admits of any other. This rule alone,
then, is sufficient to forbid a construction sanctioning slavery.

{t may, perhaps, be argued that the slaves were not parties to
the constitution, inasmuch as they never, in fact, consented to it.
But this reasoning would disfranchise half the population; for
there is not a single constitution in the country —state, or national
—to which one half of the people who are, in theery, parties to it,
ever, in fact and in form, agreed. Voting for and under a counsti~
tution, are almest the only acts that can, with any reason at all, be
eonsidered a _formal assent to a constitution. Yet a bare majority

and if a term has many significations, the moes extensive qught to be preferred.” —-
B. 2, ch. 17, sec. 307,

% In relation to things favorable, the most extensive signifieation of the termns ie
more agreeable to equity than their confined signification.” — Same.

% We should, in relation to things odious,” — (in sec. 302, he defines “as odi-
ous, everything that, in its own nature, is rather hurtful than of use to the human
race,") — “take the terms in the most confined sense, and even, to a certain
degree, may admit the figurative, to remove the burdensome consequences of the
proper and literal sense, or what it coatains that is odious.’”— Same, scc. 308,
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of the adult males, or about one tenth of the whole people, is the
largest number of * the people” that has ever been considered
necessary, in this country, to establish a constitution. And after
it is established, only about one fifth of the people are allowed to
vote under it, even where suffrage is most extended. So that no
formal assent to a constitution is ever given by the people at large.
Yet the constitutions themselves assume, and virtually assert. that
all *“the people” have agreed to them. They must, there-
fore, be construed on the theory that all have agreed to them,
else the instruments themselves are at once denied, and, of course,
invalidated altogether. No one, then, who upholds the validity
of the constitution, can deny its own assertion, that all *the peo-
ple” are parties to it. Besides, no one, unless it be the particular
individuals who have not consented, can take advantage of the
fact that they have not consented.

And, in practice, we do not allow even such individuals to
take advantage of the fact of their non-consent, to avoid the dur-
dens imposed by the instrument ; and not allowing the individuals
themselves to take advantage of it for that purpose, no other per-
son, certainly, can be allowed to take advantage of it to shut them
out from its protection and benefits.

The consent, then, of *“the people” at large is presumed,
whether they ever have really consented, or not. Their consent
is presumed only on the assumption that the rights of citizenship
are valuable and beneficial to them, and that if they understood
that fact, they would willingly give their consent in form. Now,
the slaves, if they understood that the legal effect of their consent-
ing to the constitution would be * to secure the blessings of liberty
to themselves and their posterity,” would doubtless all be as ready
to give their actual assent to it, as any other portion of * the
people” can be. Inasmuch, then, as such would be the legal
effect of their consent, there is no other class of ¢ the people of the
United States,” whose consent to the constitution may, with so
much reason, be presumed; because no other class have so much
to gain by consenting to it. And since the consent of all is pre-
sumed, solely on the ground that the instrument is beneficial to
them, regardless of their actual assent, there is no ground for
excluding, or for not presuming, the consent of those, whose
consent, on account of its beneficial operation upon their interests
and rights, can be most reasonably and. safely presumed.

But it may, perhaps, be said that it cannot reasonably be pre-

16%
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sumed that the slaveholders would agree to a constitution, which
would destroy their right to their slave property.

One answer to this argument is, that the slaveholders had, at
the time, no legal or constitutional right to their slaves, under
their State constitutions, as has already been proved; and they
must be presumed to have known that such was the fact, for every
one is presumed to know the law.

A second answer is, that it is, iz law, considered reasonable —
as it is, in fact, one of the highest evidences of reason —for a
man voluntarily to do justice, against his apparent pecuniary
interests.

Is a man considered non compos mentis for restoring stolen
property to its rightful owner, when he might have retained it
with impunity ?  Or are all the men, who have voluntarily eman-
cipated their slaves, presumed to have been fools ? incompetent to
make reasonable contracts 7 or even to have had less reason than
those who refuse to emancipate? Vet this is the whole argument
of those, who say that it cannot be supposed that the slaveholders
would agree to a free constitution. The argument would have
been good for nothing, even if the then existing State constitutions
had authorized slavery.

There would be just as much reason in saying that it cannot be
supposed that thieves, robbers, pirates, or criminals of any kind.
would consent to the establishment of governments that should
have authority to suppress their business, as there is in saying
that slaveholders cannot be supposed to consent to a government
that should have power to suppress slaveholding. If this argument
were good for anything, we should have to apply it to the state
constitutions, and construe them, if possible, so as to sanction all
kinds of crimes which men commit, on the ground that the crimi-
nals themselves could not be supposed to have consented to any
government that did not sanction them.

The truth is, that however great a criminal a man may have
been, it is considered a very reasonable act for him to agree to do
justice in future; and therefore, when communities establish gov-
ernments for the purpose of maintaining justice and right, the
assent of all the thieves, robbers, pirates, and slaveholders, is as
much presumed, as is the assent of the most honest portion of
community. Governments for the maintenance of justice and
liberty could not be established by the consent of the whole people
on any other ground.
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It would be a delectable doctrine, indeed, for courts to act upon,
in construing a constitution, to presume that it was intended to
subserve the criminal purposes of a few of the greatest villains in
community ; and then to force all its honest words to yield to that
presumption, on the ground that otherwise these villains could not
be presumed to have agreed to it. Yet thisis the doctrine practised
upon by all who uphold the constitutionality of slavery. They
know that the whole people, honest and dishonest, slaveholders
and non-slaveholders alike, must be presumed to have agreed
either to an honest or a dishonest constitution; and they think it
more reasonable to presume that all the honest people agreed to
turn kpaves, than that all the knaves agreed to become honest.
This presumption is the polar star of all their reasonings in favor
of the constitutionality of slavery. If this presumption be a true
guide in the interpretation of all other constitutions, laws, and
contracts, it is, of course, a correct one for interpreting the consti-
tution of the United States; otherwise not.

The doctrine, that an instrument, capable of an honest meaning,
is to be construed into a dishonest one, merely because one in forty
of the parties to it has been a dishonest man up to the time of
making the agreement, (and probably not more than one in forty
of * the people of the United States” were slaveholders,) would
not only put it nearly or quite out of the power of dishonest men
to make contracts with each other that would be held honest in
the sight of the law, but it would even put it nearly or quite out
of the power of honest men to make contracts with dishonest ones,
that would be held honest in the sight of the law. All their con-
tracts, susceptible of a dishonest meaning, would have to be so
constrned; and what contract is ever entered into by honest with
dishonest men, that is not susceptible of such a construction, espe-
cially if we may go out of the contract, and inquire into the
habits, character, and business of each of the parties, in order to
find that one of them is a man who may be suspected of a dis-
honest motive, and this suspected motive of the one may then be
attributed to the others as their true motive.

Such a principle of law would virtually cut off dishonest men
from all right to make even honest contracts with their fellow-
men, and would be a far greater calamity to themselves than the
doctrine that holds all their contracts to be honest, that are suscep-
tible of an honest construction ; because it is indispensable to a
dishonest man’s success and well-being in life that a large portion
of his contracts should be held honest and valid.
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Under a principle of law, that presumes everybody diskonest,
and construes their constitutions, laws, and contracts accordingly,
pandemonium would be established at once, in which dishonest.
men would stand no better chance than others; and would there-
fore have no more motive than others for sustaining the govern-
ment.

In short, it is obvious that government would not, and could not,
be upheld for an iustant, by any portion of society, honest or dis-
honest, if such a presumption were to be adopted by the courts as
a general rule for construing either constitutions, laws, or private
contracts. Yet, let it be repeated, and never forgotten, that this
presumption is indispensable to such a construction of the constitu-
tion as makes slavery constitutional. It is the sine qua non 10 the
whole fabric of the slaveholding argument.

There is, then, no legal ground whatever for not presuming the
consent of slaves, slaveholders, and non-slavehalders to the consti-
tution of the United States, on the supposition that it prohibits
slavery. Consequently, there is no legal ground for denying that
the terms “the people of the United States,” included the whols
of the then people of the United States. And if the whole of the
people are parties to it, it must, if possible, be so construed as to
make it such a contract as each and every individual might rea-
sonably agree to. In short, it must, if possible, be so construed as
not to make any of the parties consent to their own enslavement.
Such a construction is possible, and being possible, is necessarily
the true construction.

The constitution of the United States, therefore, would have
abolished slavery, by making the slaves parties to it, even though
the state constitutions had previously supported it. %

* Story says, “ Who, then, are the parties to this contract? * * * Letthe
instrument answer for itself. The people of the United States are the parties to
the constitution.” —1 Story's Comm. on Const., p, 355.

The supreme court of the United States says, ** The government (of the U. S.)
procecds directly from the people ; ., ‘urdained and established? in the name of the
people.”” —4 Whealon, 403.

#The government of the Union is, emphatically and truly, a goverament of the
people; and in form and in substance it emanates from them. Its powers are
granted by them, and are to be exercised directly on them, and for their benefit.”
—4 Whealon, 404, 405.

“The constitution of the United States was ordained and established, not by the
United States in their sovereign capacities, but emphatically, as the preamble of
the constitution declares, hy the people of the United States.” —1 Whealon, 324.

Story, commenting upon the words * We the people of the United States,” says,
{ We have the strongest assurances that this preamble was not adopted as a mere
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SEVENTH RULE.

The seventh rule of interpretation is the one that has been
repeatedly cited from the supreme court of the United States, to
wit:

“ Where rights are infringed, where fundamental principles are
overthrown, where the general system of the laws is departed from,
the legislative intention must be expressed with irresistible clear-
ness, to induce a court of justice to suppose a design to effect such
objects.”

formulary ; but as a solemn promulgation of a fundamental fact, vital to the char-
acter and operations of the government. The obvious object was to substitute a
government of the people for a confederacy of states.”—1 Comm., p. 446.

Also, * The convention determined that the fahric of American empire ought to
rest, and should rest, on the solid basis of the consent of the people. The streams
of national power ought to fiow, and should flow, immediately from the highes
original fountain of all legitimate authority. * * * And the uniform doctrine
of the highest judicial authority has accordingly been, that it was the act of the
people, and not the act of the states; and that it bound the latter as suhordinate
to the people.” —1 Story’s Comm., p. 447.

Kent says, “ The government of the United States was erected hy the free voice
and the joint will of the people of America, for their common defence and general
welfare.” — 1 Ken!, 189,

Chuef Justice Jay said, *“Every state constitution is a compact, made by and
between the citizens of the state to govern themselves in.a certain manner; and
the constitution of the United States is likewise a compact, made by the people of
the United States to govern themselves, as to general objects, in & certain manner.”
—2 Dallas, 419 ; cited by Story, 1 Comm., p. 317.

Mr. Webster says, It is the people’s constitution, the people’s government ; made
for the people ; made by the people; and answerable to the people. The people
of the United States have declared that this constitution shall be the supreme law,
We must either admit the proposition, or dispute their authority. * * * We
are all agents of the same supreme power, the people. The general gorernment
and the siate governments derive their authority from the same source.” — Web-
aler’s Specches, vol. 1, p. 410,

Also, “ I hold it to be a popular government, erected by the people ; those who
administer it, responsible to the people ; and itself capable of being amended and
modified, just as the people ch it should be. It is as popular, just as truly
emanating from the people, as the state governments. It is created for one pur-
pose ; the state governments for another. It has itsown powers ; they have theirs.”
— Same, p. 418. .

Also, “This government is the independent offapring of the popular will.”—
Same, 419,

If the constitution were not established by * the people,” there is no information
given inthe constitution, as to whom it was estahlished by, We must, of necessity,
therefore, accept its own declaration, that it was established by the people. And
if we accept its declaration that it was established by * the people,” we must also
aécept its virtual declaration that it was established by the whole people, for it
gives no information of its being established by one portion of the people,any more
than by another, No separation can therefore be madc between different portions
of the people.
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The pith of this rule is, that any wnjust intention must be
‘expressed with irresistible clearness,” to induce a court to give a
law an unjust meaning.

The word “ezpressed” is a very important one, in this rule. It
is necessary, therefore, for the benefit of the unprofessional reader,
to define it.

In law, a thing is said to be ¢ expressed,” only when it is uttered,
or written out, embodied in distinct words, in contradistinction to
its being inferred, implied, or gathered from evidence exterior to
the words of the law.

The amount of the rule, then, is, that the court will never,
through inference, nor implication, attribute an unjust intention
10 a law; nor seek for such an intention in any evidence exterior
to the words of the law. They will attribute such an intention to
the law, only when such intention is written out in actnal terms;
and in terms, too, of *irresistible clearness.”

The rule, it will be observed, does not forbid a resort to infer-
ence, implication, or exterior evidence, to help o6t the supposed
meaning of, or to solve any ambiguities in, a law that.is consistent
with justice, It only forbids a resort to such means to help out
the supposed meaning of, or to solve any ambiguities in, an unjust
law. It virtually says that if an ambiguous law can possibly be
interpreted favorably to justice, it shall be thus interpreted. But
if it cannot be thus interpreted, it shall be suffered to remain inop-
erative—void for its ambiguity-—rathier than the court will help
out its supposed meaning by inference, implication, or exterior
evidence.

Is this rule a sound one ? It is; and for the following reasons:

Certainty is one of the vital principles of law. Properly speak-
ing, nothing is law that is uncertain. A written law is only what
is written. It is not certain, any further than it is written. If,
then, we go out of the written law, we necessarily go into the
region of uncertainty. It must, also, generally be presumed, that
the legislature intend nothing more than they have chosen to com-
municate. It is therefore straining matters, and going beyond
strict legnl principles, to go out of the words of a law, to find its
meaning, in any case whatever, whether for a good purpose, or a
bad one.

It will be asked, then, * Why resort to inference, implication,
and exterior evidence, to solve the ambiguities in a just law?”
The answer is this: Such is the variety of senses in which lan-
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guage is used by different persons, and such the waunt of skill in
many of those who use it, that laws are very frequently left in
some ambiguity. Men, nevertheless, act upon them, assuming to
understand them. Their rights thus become involved in the
efficacy of the law, and will be sacrificed unless the law be carried
into effect. To save these rights, and for no other purpose, the
courts will venture to seek the meaning of the law in exterior evi-
dence, when the intent of the law is good, and the apparent ambi-
guity not great.  Strictly speaking, however, even this proceeding
is tllegal. Nothing but the necessity of saving men’s rights,
affords any justification for it. But where a law is ambiguous and
unjust, there is no such necessity for going out of its words to
settle its probable meaning, because men’s rights will not be saved,
but only sacrificed, by having its uncertainty settled, and the law
executed. "It is, therefore, detter that the law should perish, be
suffered to remain inoperative for its uncertainty, than that its
uncertainty should be removed, (or, rather, attempted to be
removed, for it cannot be removed absolutely, by exterior evi-
dence,) and the law carried into effect for the destruction of men’s
rights.

Assuming, then, the rule of the court to be sound, are the rules
laid down in the ¢ Unconstitutionality of Slavery,”* that have
since been somewhat questioned,t embraced in it? Those rules
are as follows:

1. “One of them is, that where words are susceptible of two
meanings, one consistent, and the other inconsistent, with justice
and natural right, that meaning, and only that meaning, which is
consistent with right, shall be attributed to them, unless other parts
of the instrument overrule that interpretation.”

This rule is clearly embraced in the rule of the court; for the
rule of the court requires the umjust meaning to be * expressed
with irresistible clearness,” before it can be adopted ; and an un-
just meaning certainly cannot be said to be * expressed with irre-
sistible clearness,” when it is expressed only by words, which,
consistently with the laws of language, and the rest of the instru-
ment, are susceptible of an entirely different—that is, a perfectly
innocent—meaning.

2. ¢ Another rule, (if, indeed, it be not the same,) is, that no
" language except that which is peremptory, and no implication,

* Page 62, Second Edition. t+ By Wendell Phillips.
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except one that is inevitable, shall be held to authorize or sanction
anything contrary to natural right.”

This rule is also clearly embraced in the rule of the court; for
the rule of the court requires that the unjust intention be * ez-
pressed,” that is, utlered, written out in lerms, as distinguished
from being inferred, or implied. The requirement, also, that it be
“ expressed with irresistible clearness,” is equivalent to the require-
ment that the language be *¢ peremptory.”

3. * Another rule is, that no extraneous or historical evidence
shall be admitted to fix upon a statute an unjust or immoral mean-

ing, when the words themselves of the act are susceptible of an
innocent one.”

This rule is also clearly embraced in the rule of the court; for
the rule of the court requires, not only that the unjust intention be
s expressed,” written out, embodied in words, as distinct from being
inferred, implied, or sought in exterior historical evidence, but also
that it be embodied in words of * irresistible clearness.” Now,
words that express their intention with ¢ irresistible clearness,” can
of course leave no necessity for going out of the words, to * extra-
neous or kistorical evidence,” to find their intention,

But it is said that these rules are in conflict with the general
rule, that where a law is ambiguous, the probable intent of the
segislature may be ascertained by extraneous testimony.

It is not an universal rule, as has already been shown, that even
where a law, as a whole, is ambiguous, the intentions of the legis-
lature may be sought in exterior evidence. It is only where a just
law is ambiguous, that we may go out of its words to find its
probable intent. We may never do it to find the probable intent
of an unjust one that is ambiguous; for it is better that an unjust
1aw should perish for uncertainty, than that its uncertainty should
be solved by exterior evidence, and the law then be executed for
the destruction of men’s rights.

Where only single words or phrases in a law are ambiguous, as
is the case with the constitution of the United States, the rule is
somewhat different from what it is where the law, as a whole, is
ambiguous. In the case of single words and phrases that are
ambiguous, all the rules applicable to ambiguous words and
phrases must be exhausted in vain, before resort can be had to
evidence exterior to the law, or the words and phrases be set down
as sanctioning injustice. For example; to settle the meaning of
an ambiguous word or phrase, we must, before going out of the
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wstrument, refer to all the other parts of the instrument itself, to
its preamble, its general spirit and object, its subject matter, and,
in the case of the constitution, to *the general system of the
laws " authorized and established by it. And the ambiguous
word or phrase must be construed in conformity with these, if
possible, especially when these are favorable to justice. And it is
only when all these sources of light have failed to suggest a just,
reasonable, and consistent meaning, that we can go out of the
instrument to find the probable meaning.

If, when a single word or phrase were ambiguous, we could a¢
once go out of the instrument, (defore going to other parts of it,)
to find the probable intent of that single word or phrase, and could
determine its intent, independently of its relation to the rest of the
instrument, we should be liable to give it a meaning irrelevant to
the rest of the instrument, and thus involve the whole instrument
in absurdity, contradiction, and incongruity.

There are only four or five single words and phrases in the
constitution, that are claimed to be ambiguous in regard to slavery.
All the other parts of the instrument, its preamble, its prevailing
spirit and principles, its subject matter, * the general system of the
laws ¥ authérized by it, all repel the idea of its sanctioning
slavery. If, then, the ambiguous words and phrases be construed
with reference to the test of the instrument, there is no occasion
to go out of the instrument to find their meaning.

But, in point of fact, the words of a law never are ambiguous,
legally speaking, where the alternative is only between a meaning
that is consistent, and one that is inconsistent, with natural right;
for the rule that requires the right to be preferred to the wrong, is
imperative and universal in all such cases; thus making the legal
meaning of the word precisely as certain, as though it could, in no
case, have any other meaning. It thus prevents the ambiguity,
whichk, but for the rule, might have eristed.

This rule, that & just, in preference to an unjust, meaning must
be given to a word, wherever it is possible, consistently with the
rest of the instrument, obviously takes precedence of the rule that
permits a resort to exterior evidence; and for the following rea-
sons: —

1. Otherwise, the rule in favor of the just meaning could sel-
dom or never be applied at all, because when we have gone out
of the words of the law, we have gone away from those things to
which the rule applies. The exterior evidence which we should

17
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find, would mot necessarily furnish any opportunity for the appli
cation of the rule. This rule, therefore, of preferring the just to
the unjust meaning of a word, could hardly lidve had an existence,
except upon the supposition that it was to be applied to the words
given in the law itself. And if applied to the words given in the
law itself, it of course settles the meaning, and there is then ne
longer any occasion to go out of the law to find its meaning.

2. Nothing would be gained by going out of a law to find
evidence of the meaning of one of its words, when a good meaning
could be found in the law itself. Nothing better than a good
meaning could be expected to be found by going out of the law.
As nothing could be gained, then, by going out of the law, the
only object of going out of it would be to find an unjust meaning ;
but that, surely, is no sufficient reason for going out of it. To go
out of a law to find an unjust meaning for its words, when a just
meaning could be found in the law itself, would be acting on the
principle of subverting all justice, if possible.

3. It would hardly be possible to have written laws, unless the
legal meaning of a word were considered certain, instead of am-
biguous, in such cases as this; because there is hardly any word
used in writing laws, which has not more than one meaning, and
which might not therefore be held ambiguous, if we were ever to
lose sight of the fact, or abandon the presumption, that justice is
the design of the law. To depart from this principle would be
introducing universal ambiguity, and opening the door to universal
injustice.

4. Certainty and right are the two most vital principles of the
law. Yet certainty is always sacrificed by going out of the words
of the law; and right is always liable to be sacrificed, if we go
out of the words, with liberty to choose a bad meaning, when a
good meaning can be found in the words themselves ; while both
certainty and right are secured by adhering uniformly to the rule
of preferring the just to the unjust meaning of a word, wherever
the two come in collision. Need anything more be said to prove
the soundness of the rule?

The words of a law, then, are never embiguous, legally speak-
ing, when the only alternative is between a just and an unjust
meaning. They are ambiguous only when both meanings are
consistent with right, or both inconsistent with it.

In the first of these two cases, viz., where both meanings are
consistent with right, it is allowable, for the sake of saving the
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rights dependent on the efficacy of the law, to go to extraneous
history to settle the probable intention of the legislature. But in
the latter case, viz., where both meanings are inconsistent with
right, it is not allowable to go out of the words of the law itself,
to ascertain the legislative intention. The law must rather be
suffered to remain inoperative for its uncertainty.

The rule, quoted from the supreme court, comes fully up to
these principles ; for that rule requires, in order that an unjust law
may be carried into effect, that the unjust intent be * expressed,”
as distinguished from being inferred, implied, or sought in cxterior
evidence. It must also be * expressed with irresistible clearness.”
If it be left in an uncertainty, the law will be construed in favor
of the right, if possible ; if not, it will be suffered to perish for its
ambiguity.

Apply, then, this rule of the court, in all its parts, to the word
¢ free,” and the matter will stand thas.

1. A sense correlative with aliens, makes the constitution con-
sistent with natural right. A sense correlative with slaves, makes
the constitution inconsistent with natural right. The choice must
therefore be made of the former sense.

2. A sense correlative with aliens, is consistent with ¢ the gen-
eral system of the laws " established by the constitution. A sense
correlative with slavery, is inconsistent with that system. The
former sense then must be adopted.

3. If a sense correlative with aliens be adopted, the counstitution
itself designates the individuals to whom the word ¢ free,” and the
words “all other persons” apply. If a sense correlative with
slaves be adopted, the constitution itself has not designated the
individuals to whom either of these descriptions apply, and we
should have to go out of the constitution and laws of the United
States to find them. This seitles the choice in favor of the former
sense.

4. Even if it were admitted that the word * free” was used as
the correlative of slaves, still, inasmuck as the constitution itself
has not designated the individuals who may, and who may not, be
held as slaves, and as we cannot go out of the instrument to settle
any ambiguily in favor of injustice, the provision must remain
inoperative for its uncertainty ; and all persons must be presumed
Jree, simply because the constitution itself has not told us who may
be slaves.

Apply the rule further to the words “ importation of persons,”
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and “service and labor,” and those words wholly fail to recognize
slavery.

Apply tne rule only to the word * free,” and slavery is uncon-
etitutional ; for the words * importation of persons,” and * service
and labor,” can have no claims to be considered recognitions or
sanctions of slavery, unless such a signification be first given to
the word ¢ free.”

EIGHTH RULE.

An eighth rule of interpretation is, that where the prevailing
principles and provisions of a law are favorable to justice, and
general in their nature and terms, no unnecessary exception to
them, or to their operation, is to be allowed.

It is a dictate of law, as of common sense—or rather of law,
because of common sense — that an exception to a rule cannot be
established, unless it be stated with at least as much distinctness
and certainty as the rule itself, to which it is an exception ; because
otherwise the authority of the rule will be more clear and certain,
and consequently more imperative, than that of the exception, and
will therefore outweigh and overbear it. This principle may
justly be considered a strictly mathematical one. It is founded
simply on the necessary preponderance of & greater quantity over
a less. On this principle, an exception to a general Zaw cannot
be established, unless it be expressed with at least as much dis-
tinctness as the law itself.

In conformity with this principle, it is the ordinary practice, in
the enactment of laws, to state the exceptions with the greatest
distinctness. They are usually stated in a separate sentence from
the rest of the law, and in the form of a proviso, or exception,
commencing with the words * Provided, nevertheless,” * Excepting,
however,” or words of that kind. And the language of the proviso
is generally even more emphatic than that of the law, as it, in
reality, ought to be, to preponderate against it.

This practice of stating exceptions has been further justified,
and apparently induced, by that knowledge of human nature
which forbids us to understand a man as contredicting, in one
sentence what he has said in another, unless his language be
incapable of any other meaning. For the same reason, a law,
(which is but the expression of men’s intentions,) should not be
held to contradict, in one sentence, what it has said in another,
except the terms be perfectly clear and positive.
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The practice of stating exceptions in this formal and emphatic
manner, shows also that legislators have usually, perhaps uncon-
sciously, recognized, and virtually admitted, the soundness of
the rule of interpretation, that requires an exception to be stated
with at least as much clearness as the law to which it.is an ex-
ception.

This practice of stating exceptionsin a clear and formal manner,
is common even where no violation of justice is involved in the
exception ; and where an exception therefore involves less viola-
tion of reason and probability.

This rule of interpretation, in regard to exceptions, corresponds
with what is common and habitual, if not universal, in common
life, and in ordinary conversation. If, for instance, 2 man make
an exception to a general remark, he is naturally careful 10 express
the exception with peculiar distinctness ; thus tacitly recognizing
the right of the other party not to notice the exception, and the
probability that he will not notice it, unlels it be stated with per-
fect distinctness.

Finally. Although an exception is not, in law, a contradiction,
it nevertheless partakes so strongly of the nature of a contradiction
— especially where there is no legitimate or rightful reason for
it — that it is plainly absurd to admit such an exception, except
upon substantially the same terms that we admit a contradiction,
viz., irresistible clearness of expression.

The question now is, whether there is, in the constitution, any
compliance with these principles, in making exceptions in favor of
slavery ? Manifestly there is none. There is not even an ap-
proach to such a compliance. There are no words of exception;
no words of proviso ; no words necessarily implying the existence
or sanction of anything in conflict with the general principles of
the instrument.

Yet the argument for slavery, (I mean that founded on the
representative clause,) makes two exceptions——not one merely,
but two-—and both of the most flagitious and odious character —
without the constitution’s having used any words of proviso or
exception ; without its having devoted any separate sentence to
the exception; and without its having used any words which, even
if used in a separate sentence, and also preceded by a  Provided,
nevertheless,” would have necessarily implied any suck exceptions
as are claimed. The exceptions are claimed as having been
established merely incidentally and casually, in describing the

17%
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manner of counting the people for purposes of representation and
taxation; when, what is worse, the words used, if not the most
common and proper that could have been used, are certainly both
common and proper for describing the people, where no excep-
tion to ** the general system of the Jaws” established by the con-
stitution is intended.

It is by this process, and this alone, that the argument for slavery
makes fwo exceptions to the constitution ; and both, as has already
been said, of the most flagitious and odious character.

One of these exceptions is an exception of principle, substituting
injustice and slavery, for ** justice and liberty.”

The other is an exceplion of persons; excepting a part of * the
people of the United States” from the rights and benefits, which
the instrument professes to secure to the whole; and exposing
them to wrongs, from which the people generally are exempt.

An exception of principle would be less odious, if the injustice
were of a kind that bdre equally on all, or applied equally to all.
But these two exceptions involve not only injustice in principle,
but partiality in its operation. This double exception is doubly
odious, and doubly inadmissible.

Another insuperable objection to the allowance of these excep-
tions, is, that they are éndefinite— especially the latter one. The
persons who may be made slaves are not designated. The per-
sons allowed to be made slaves being left in uncertainty, the
exception must fail for uncertainty, if for no other reason. We
cannot, for the reasons given under the preceding rule, go out of
the instrument to find the persons, because it is better that the
exception should fail for its uncertainty, than that resort should be
had to exterior evidence for the purpose of subjecting men to
slavery. .

NINTH RULE.

A ninth rule of intérpretation is, to be guided, in doubtful cases,
by the preamble.

The authority of the preamble, as a guide to the meaning of an
instrument, where the language is ambiguous, is established. In
fact, the whole object of the preamble is to indicate the objects had
in view in the enacting clauses; and of necessity those objects will
indicate the construction to be given to the words used in those
clauses. Any other supposition would either make the preamble
worthless, or, worse than that, deceitful.
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If we are guided by the preamble in fixing the meaning of those
clauses that have been claimed for slavery, it is plain that no sanc-
tion or recognition of slavery will be found in them; for the pre-
amble declares the objects of the constitution to be, among other
things, « justice” and ¢ liberty.” *

TENTH RULE.

A tenth rule of imerpretation is, that one part of an instrument
must not be allowed to contradict another, unless the language be
30 explicit as to make the contradiction inevitable.

*Story says, * The importance of examining the preamble, for the purpose of
expounding the language of a statute, has been long felt, and universally conceded
in all junidical discussions. 1t is an admitted maxim in the ordinary course of the
admunistration of justice, that the preamble uf a statute is a key to open the mind
of the makers, as to the mischiefs which are to be remedied, and the objects which
are to be accomplished by the provisions of the statute. We find it laid down in
some of our earliest authoritzes in the common law, and civilians are accustomed
to a similar expression, cessante legis preemio,cessat el ipsa lex. (The preamhle
of the law ceasing, the law 1tself also ceases.) Probably it has a foundation in the
-expositiin of every code of written law, from the universal principle of interpreta-
tion, that the will and intentien of the legislature is to be regarded and followed.
It is properly resorted to where doubts or ambiguities arise upon the words of the
enacting part; for if they are clear and unambiguous, there seers little room for
interpretation, except in cases leading to an absurdity, or to & direct overthrow of
the intention expressed in the preambile.

“There does not seem any reasun why, in a fundamental law or constitution of
government, an equal attention should not be given to the intention of the framers,
a8 expressed in the preamble. And acoordingly we find that it has been constantly
zeferred to by statesmen and jurists to uid them in the exposition of its provisions.”
—1 Story's Comm. on Const., p. 443-4.

Story also says, “ Its true office is toexpound the nature, and extent, and applica-
tion of the powers actually conferred by the constitution, and aot substantively to
create them.” — Sume, 445,

“Though the preamble cannot control the enacting part of # statute which is
expressed in clear and unambiguous terms, yet, if any doubt arise on the words of
the enacting part, the preainble may be resorted to, to explain it.” —7 Bacon’s
Abr.,435,note. 4 Term Rep.,793. 13 Vesey,36. 16 Johnson, N. Y. Rep., 116.

A statute made pro bono publico (for the public good) shall be construed in
such manaer that it may as far as possible attain the end proposed.” —7 Bacon's
Abr,, 461.

The constitution of the United States avows itselfto be established for the publie
good —that is, for the good of “the people of the United States’ —to establish
Justice and secure the blessings of liberty to themselves and their posterity, It
must of course * Le coastrued in such manner that it may, as far as possible, attain
that end.”

Story says, “ Was it not framed for the good of the people, and by the people 77
—1 Story’s Comm., 394.

Chief Justice Jay dwells at length upon the authority of the preamble, as a guide
for the interpretation of the constitution, — 2 Dallas, 419.  Also Justice Story, in
his Commentaries on the Constitution, vol. 1, book 3, ch. 6.
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Now the constitution would be full of contradictions, if it toler-
ated slavery, unless it be shown that the constitution itself has
established an exception to all its general provisions, limiting their
operation and benefits to persons not slaves. Such an exception
or limitation would not, legally speaking, be a contradiction. But
I take it for granted that it has already been shown that no such
exception can be made out from its words. If no such exception
be made out from its words, such a construction must. if possible,
be given to each clause of the instrument, as will not amount to a
contradiction of any other clause. There is no difficulty in mak-
ing such a construction; but when made it will exclude slavery.

ELEVENTH RULE.

An eleventh rule is one laid down by the supreme court of the
“United States, as follows:

“An act of congress” (and the rule is equally applicable to the
constitution) * ought never to be construed to violate the law of
nations, if any other possible construction remains.”*

This rule is specially applicable to the clause relative to “the
importation of persons.” If that clause were construed to sanction
the kidnapping of the people of foreign nations, and their importa~
tion into this country as slaves, it would be a flagrant vielation of

that law.

TWELFTH RULE.

A twelfth rule, universally applicable to questions both of fact
and law, and sufficient, of itself alone, to decide, against slavery,
every possible question that can be raised as to the meaning of the
constitution, is this,  that all reasonable doubts must be decided in
Javor of liberty.” 1

All the foregoing rules, it will be observed, are little ether than
varied and partial expressions of the rule so accurately, tersely,
comprehensively, and forcibly expressed by the supreme court of
the United States, viz.:

*2 Cranch, 64,

t The Supreme Court of Mississippi say, referring to the elaim of freedom, set
up before it, “Is it not an unquestioned rule that, in matters of doubt, courts
must lean in _favorem vite et libertatis? " (in favor of life and liberty.) — Harvey
vs. Decker, Walker's Mississippi Reports, 36.

I cite this authority fram Mr. Chase’s argument in the Van Zandt case.
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% Where rights are infringed, where fundamental principles are
overthrown, where the general system of the laws is departed from,
the legislative intention must be expressed with irresistille clear-
ness, to induce a court of justice to suppose a design to effect such
objects.”

THIRTEENTH RULE.

A thirteenth rule, and one of great importance, is, tkat instru-
ments must be so construed as to give no shelter or effect to fraud.

This rule is especially applicable for deciding what meaning we
are to give to the word free in the constitution ; for if a sense cor-
relative with slavery be given to that word, it will be clearly the
result of fraud.

‘We have abundant evidence that this fraud was intended by some
of the framers of the constitution. They knew that an instrument
legalizing slavery could not gain the assent of the north. They
therefore agreed upon an instrument honest in its terms, with the
intent of misinterpreting it afier it should be adopted.

The fraud of the framers, however, does not, of jtself, implicate
the people. But when any portion of the people adopt this fraud
in practice, they become implicated in it, equally with its authors.
And any one who claims that an ambiguous word shall bear a sense
inappropriate to the subject matter of the instrument, contrary to
the technical and common meaning of the word, inconsistent with
any intentions that ¥/ the parties could reasonably be presumed to
agree to, inconsistent with natural right, inconsistent with the pre-
amble, and the declared purpose of the instrument, inconsistent
with “the general system of the Jaws" established by the instru-
ment; any one who claims such an interpretation, becomes a partic-
ipator in the fraud. It is as much fraudulent, iz law, for the people
of the present day to claim such & construction of the word free, as
it was for those who lived at the time the instrument was adopted.

Vattel has laid down two very correct principles to be observed
as preventives of fraud. They are these:

1. That it is not permitted to interpret what has no need of
interpretation,

2. That if a party have not spoken plainly, when he ought to
have done so, that which he has sufficiently declared, shall be
taken for true against him.

Vattel’s remarks in support of, and in connection with, these
principles, are so forcible and appropriate that they will be given
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somewhat at length. If he had had in his mind this very fraud
which the slaveholders and their accomplices intended to perpe-
trate by means of the word free in the constitution, he could
hardly have said anything better fitting the case.

He says, * That fraud seeks to take advantage even of the
imperfection of language; that men designedly throw obscurity
and ambiguity into their treaties, to obtain a2 pretence for eluding
them upon occasion. It is then necessary to establish rules
founded on reason, and authorized by the law of nature, capable
of frustrating the attempts of a contracting power void of good
faith. Let us begin with those that tend particularly to this end;
with those maxims of justice and equity destined to repress frand
and prevent the effect of its artifices.

“The first general maxim of interpretation is, tkat it is not per-
mitted to interpret what has no need of interpretation.* When
an act is conceived in clear and precise terms, when the sense is
manifest and leads to nothing absurd, there can be no reason to
refuse the sense which this treaty naturally presents. To go elses
where in search of conjectures in order to restrain or extinguish
it, is to endeavor to elude it. If this dangerous method be once
admitted, there will be no act which it will not render useless.
Let the brightest light shine on all the parts of the picce, let it be
expressed in terms the most clear and determinate ; 2ll this shall
be of no use, if it be allowed to search for foreign reasons in order
to maintain what cannot be found in the sense it naturally presents.

“The cavillers who dispute the sense of a clear and determinate
article, are accustomed to draw their vain subterfuges from the
pretended intention and views of the author of that article. It
would often be very dangerous to enter with them into th: discus-
sion of these supposed views, that are not pointed out in the piece
itself.  This rule is more proper to repel them, and which cuts off
all chicanery; if ke who can and ought to have explained himself
clearly and plainly, has not done it, it is the worse for khim; he
cannot be allowed to introduce subsequent restrictions which ke has

*This rule is fairly applicable to the word free. The sense correlative with
aliens is a sense appropriate to the subject matter of the instrument ; it accurately
and properly describes a class of persons, which the constitution presumes would
exist under it; it was, at the time, the received and fechnical sense of the word in
all instruments of a similar character, and therefore its presumptioe sense in the
constitution ; it is consistent with intentions reasonably attributable to all the par-
ties to the constitution ; it is consistent with natural right, with the preamble, the
declared purpase of the constitution, and with the general system of the laws
established by the constitution. Its legal meaning, in the constitution, was there-
fore plain, manifest, palpable, and, at the time of its adoption, had no need of inler-
prelation. It needs interpretation now, only to expase the fraudulent interpretation
of the past; and hecause, in pursuance of that frandulent interpretation, usage has
now somewhat changed the received meaning of the word.
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not expressed. This is the maxim of the Roman law; Pactionem
obscuram tis nocere, in quorum fuit potestate legem apertius con-
scribere. (The harm of an obscure compact shall fall upon these
in whose power it was to write the rule plaiply.) The equity of
this rule is extremely visible, and its necessity is not less evident.
There can be no secure conventions, no firm and solid concession,
if these may be rendered vain by subsequent limitations that ought
to have been mentioned in the piece, if they were included in the
intentions of the contracting powers.”— Vattel, b. 2, ck. 17, secs.
262, 263, 264,

“ Qn every occasion when a person has, and ought to have shown
his intention, we take for true against him what he has SUFFICIENT-
LY declared. This is an incontestible principle applied to treaties;
for if they are not a vain play of words, the contracting parties
ought to express themselves with truth, and according to their real
intentions. If the intention sufficiently declared, was not taken for
the true intention of him who speaks and binds himself, it would
be of no use to contract and form treaties.” — Same, sec. 266.

“Is it necessary, in an enlightened age, to say that mental res-
ervations cannot be admitted in treaties? This is manifest, since
by nature even of the treaty, the parties ought to declare the man-
ner in which they would be reciprocally undersiood. There is
scarcely a person at present, who would not be ashamed of build-
ing upon a mental reservation. What can be the use of such an
artifice, if it was not to lull to sleep some other person under the
vain appearance of a contract? It is, then, a real piece of knavery.”
— Same, sec. 2785.

“There is not perhaps any language that has not also words
which signify two or many different things, or phrases susceptible
of more than one sense. Thence arise mistakes in discourse.
The contracting powers ought carefully to avoid them. To
employ them with design, in order to elude engagements, is a
real perfidy, since the faith of treaties obliges the contracting par-
ties to express their intentions clearly. But if the equivocal term
has found admission into a public treaty, the interpretation is to
make the uncertainty produced by it disappear.

“ This is the rule that ought to direct the interpretation in this
case, We ought always to give to expressions the sense most suit-
able to the sulject, or to the matter to which they relate. For we
endeavor by a true interpretation, to discover the thoughts of those
who speak, or of the contracting powers in a treaty. Now it
ought 1o be presumed that he who has employed a word capable
of many different significations, has taken it in that which agrees
with the subject. In proportion as he employs himself on the
matter in question, the terms proper to express his thoughts pre-
sent themselves to his mind; this equivecal word could then only
offer itself in the sense proper to express the thought of him who
makes use of it, that is, in the sense agreeable to the subject. It
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would de to no purpose to object, that we sometimes have recourse to
equivocal expressions, with a view of exhibiting something very
different from what one has truly in the mind, and that then the
sense whick agrees with the subject is not that whick answers to the
intention of the man who speaks. We have already observed, that
whenever a man can and ought to have made known his intention,
we may take for true against him what he has sufficiently declared.
And as good faith ought to preside in conventions, they are always
interpreted on the supposition that it actually did preside in them.”
— Same, sec., 279, 80.

« The reason of the law, or the treaty, that is, the motive which
led to the making of it, and the view there proposed, is one of the
most certain means of establishing the true sense, and great atten-
tion ought to be paid to it whenever it is required to explain an
obscure, equivocaf and undetermined point, either of a law, or of a
treaty, or to make an application of them to a particular case. As
soon as we certainly know the reason whick alone has determined
the will of kim who speaks, we ought to interpret his words, and
to apply them in @ manner suitable to that reason alone. Other-
wise he will be made to speak and act contrary to his intention,
and in a manner opposite to his views.

But we ought to be very certain that we know the true and only
reason of the law, the promise, or the treaty. It is not here per-
mitted to deliver ourselves up to vague and uncertain conjectures,
and to suppose reason and views where there are none certainly
known. rf the piece in question is obscure in itself; if in order
to know the sense, there are no other means left but to search for
the reason of the act, and the views of the author; we must then
have recourse to conjecture, and in the want of certainty, receive
for true, what is most probable. But it is a dangerous abuse to go,
without necessity, in search of reasons and uncertain views, in order
to turn, testrain, or destroy, the sense of a piece that is clear
enough in itself, and that presents nothing absurd ; this is to offend
against this incontestible maxim, that it is not permitted to inter-
pret what has no need of interpretation. Much less is it permitted,
when the author of a piece has himself there made known his rea-
sons and motives, to attribute to him some secret reason, as the foun-
dation to interpret the piece contrary to the natural sense of the
terms. Though he had really the view attributed to kim, if ke has
concealed it, and made known others, the interpretation can only
be founded upon these, and not upon the views whick the author
has not expressed ; we take for true against kim what ke has suffi-
ciently expressed.” — Same, sec. 287.

FOURTEENTH RULE.

In addition to the foregoing particular rules of interpretation,
this general and sweeping one may be given, to wit, tkat we are
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never unnecessarily to impute to an instrument any intention what-
ever which it would de unnatural for either reasonable or honest
men to entertain. Such intention can be admitted only when the
language will admit of no other construction.

Law is ¢a rule of conduct.” The very idea of law, therefore,
necessarily implies the ideas of reason and right. Consequently,
every instrument, and every man, or body of men, that profess to
establish a law, impliedly assert that the Jaw they would establish
is reasonable and right. The law, therefore, must, if possible, be
construed consistently with that implied assertion.

RULES CITED FOR SLAVERY.

The rules already given (unless perhaps the fourth) take pre-
vedence of all the rules that can be offered on the side of slavery;
and, taking that precedence, they decide the question without ref-
erence to any others.

It may, however, be but justice to the advocates of slavery, to
state the rules relied on by them. The most important are the
following :

FIRST RULE CITED FOR SLAVERY,

One rule is, that the most common and obvious sense v, a word
is to be preferred.

This rule, so far as it will apply to the word free in the consti-
tution, is little or nothing more than a repetition of the rule before
given, (under rule fourth,) in favor of the technical meaning of
words. It avails nothing for slavery; and for the following
reasons:

1. In determining, in a particular case, what s “the most
common and obvious meaning” of a word, reference must be had
not alone to the sense in which the word is most frequently used
in the community, without regard to the context, or the subject to
which it is applied; but only to its most common meaning, when
used in a similar connection, for similar purposes, and with refer-
ence to the same or similar subjects. For example. In a law
relative to vessels navigating Mdssachusetts Bay, or Chesapeake
Bay, we must not understand the word bay in the same sense as
when we speak of a bay horse, a bay tree, or of a man standing
at bay. Nor in a law regulating the rate of discount, or the days
of grace, on checks, notes, drafts and orders, must we understend

18
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the word ckeck in the same sense as when we speak of a man's
being checked in his career; nor the word note in the same sense
us when we speak of notes in music, or of a man of note ; nor the
word draft in the same sense as when we speak of a ship’s draft
of water, or of a sketch, plan, or drawing on paper; nor the word
order in the same sense as when we speak of a military order, or
orders in architecture, or of different orders of men, as the order
of dukes, the order of knights, the order of monks, the order of
nuns, &e., &c.

All can see that the meanings of the same words are so different
when applied to different subjects, and used in different connections,
that written laws would be nothing but jargon, and this rule utterly
ridiculous, unless, in determining the most common and obvious
meaning of a word, in any particular case, reference be had to its
most common use in similar connections, and when applied to
similar subjects, and with similar objects in view.

To ascertain, then, the most “common and obvious meaning”
of the word “ free,” in suck a connection as that in which it stands
in the constitution, we must first give it a meaning that appropri-
ately describes a class, which the constitution certainly presumes
will exist under the constitution. Secondly, a meaning which the
whole * people of the United States,” (slaves and all,) who are
parties to the constitution, may reasonably be presumed to have
voluntarily agreed that it should have. TZkirdly, we must give it
a meaning that will make the clause in which it stands consistent
with the intentions which # the people,” in the preamble, declare
they have in view in ordaining the constitution, viz., * 1o establish
justice,” and ¢“secure the blessings of liberty to themselves, (the
whole people of the United States,) and their posterity.” Fourth
ly, we must give it a meaning harmonizing with, instead of con
tradicting, or creating an exception to, all the general principles
and provisions of the instrument. Fifthly, such a meaning must
be given to it as will make the words,  all other persons,” describe
persons who are proper subjects of ¢ representation” and of taxation
as persons. No one can deny that, at the time the constitution was
adopted, the most * common and obvious meaning” of the word
“free,” when used by the whole people of a state or nation, in polit-
fcal instruments of a similar character to the constitution, and in
connection with such designs, principles, and provisions as are
expressed and contained in the constitution, was such as has beeu
claimed for it in this argument, viz., a meaning describing citizens,
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or persons possessed of some political franchise, as distinguished
from aliens, or persons not possessed of the same franchise. No-
body can deny this. On the contrary, everybody who argues that
it describes free persons, as distinguished from slaves, admits, and
is obliged to admit, that this meaning is either in conflict with, or
an exception to, the professed intent, and all the general principles
and provisions of the instrument.

If the constitution had purported to have been instituted by a
part of the people, instead of the whole; and for purposes of injus-
tice and slavery, instead of * justice and liberty;” and if *the
general system of the laws" authorized -by the constitution, had
corresponded with that intention, there would then have been very
good reason for saying that ¢ the most common and obvious mean-
ing” of the word *free,” in suck a connection, was to describe free
persons as distinguished from slaves. But as the constitution is,
in its terms, its professed intent, and its general principles and
provisions, directly the opposite of all this; and as the word *free”
has a “ common and obvious meaning,” that accords with these terms,
intent, principles, and provisions, its most * common and obvious
meaning,” in suck a connection, is just as clearly opposite to what
it would have been in the other connection, as ils most common
and obvious meaning, in the other connection, would be opposite
to the meaning- claimed for it in this. This position must either
be admitted, or else it must be denied that the connection in which
a word stands has anything to do with fixing its most “common
and obvious meaning.” *

* ¢ Story says, ‘*Are we at liberty, upon any principles of reason or common
sense, to adopt a restrictive meaning which will defeat an avowed object of the
constitution, when another equally natural, and more appropriate to the subject, is
before us?" —1 Story’s Comm., p. 445.

Dane says, * With regard to the different parts of a statute, there is one general
rule of construction ; that is, the construction of each and every part must be made
on a full view of the whole statute ; and every part must have force and effect, if
possible ; for the meaning of every part is found in ils connection with other
parts.”” —6 Dane, 598.

Vattel says, * Expressions have a force, and sometimes even an entirely different
signification, according to the occasion, their connection, and their relation to other
words. The connection and train of the discourse is also another source of inter-
pretation, We ought to consider the whole discourse together, in order perfectly
to conceive the sense of it, and to give to each expression, not so much the sigaifi-
cation it may receive in itself, as that it ought to have from the thread and spirit
of the discourse. This is the maxim of the Roman law, Incivile est, nisi tota lege
perspecta, yma aliqua particula ejus proposita, judicare, vel responderet (It is
improper to judge of, or answer to, any one particular proposed ina law, unless the
whole law be thoroughly examined.) — B. 2, ck. 17, sec. 286.

Also, “ The connection and relation of things themselves, serve also to discover
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Again. It has already been shown that the most common, and
the nearly or quite universal meaning, given to the word free,
both in this country and in England, when used in laws of a fun-
damental character, like the constitution, or, indeed, in any other
laws, (for the purpose of designating one person, as distinguished
from another living under the samne laws,) was not to designate a
free person, as distinguished from a slave, but to distinguish a
citizen, or person possessed of some franchise, as distinguished
from aliens, or persons not possessed of the same franchise. The
authority of this rule, then, so far as it regards the most *com-
mon” meaning of this word in the law, is entirely in favor of the
argument for freedom, instead of the argument for slavery.

2. But the rule fails to aid slavery for another reason. As has
before been remarked, the word * free” is seldom or never used,
even in common parlance, as the correlative of slaves, unless
when applied to colored persons. A colored person, not a slave,
is called a “ free colored person.” But the white people of the
south are never, in common parlance, designated as * free per-
sons,” but as white persons. A slaveholder would deem it an
insult to be designated as a * free person,” that is, using the word
Jree in a sense correlative with slavery, because such a designa-
tion would naturally imply the possibility of his being a slave, It
would naturally imply that he belonged to a race that was some-
times enslaved. Such animplication being derogatory to his race,
would be derogatory to himself. Hence, where two races live
together, the one as masters, the other as slaves, the superior race
never habitually designate themselves as the * free persons,” but
by the appropriate name of their race, thus avoiding the implica-
tion that they can be made slaves.

Thus we find, that the use of the word * free ” was * common,”

and establish the true sense of a treaty, or of any other piece. The interpretation
ought to he made in such a manner that all the parts appear consonant to each
other, that what follows agree with what went before ; at least, if it do not marii-
Sestly appear, that, by the last clauses, something is changed that went before.” —
Same, sec. 286.

The way the advocates of slavery proceed in interpreting the constitution, is this.
Instead of judging of the meaning of the word free by its connection with the rest
of the instrument, they first separate that word entirely from all the rest of the instru-
ment ; then, contrary to all legal rules, give it the worst meaning it is under any
circumstances capable of ; then bring it back into the instrument ; make it the
ruling word of the instrument ; and finally cut down all the rest of the instrument
80 as 1o make it conform to the meaning thus arbitrarily and illegally given to this
cne word free.
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in the law, to describe those who were citizens, but it was. not
“ common,” either in the law, or in common parlance, for describ-
ing- the white people of the south, as distinguished from their
slaves. The rule, then, that requires the most common and ob-
vious meaning of the word to be preferred, wholly fails to give to
the word free, as used in the constitution, a meaning correlative
with slaves.

3. But in point of fact, the rule that requires us to prefer the
most * common and obvious meaning,” is of a wholly subordinate
and unauthoritative character, when compared with the rules
before laid down, except so far as it is necessary to be observed in
order to preserve a reasonable connection and congruity of ideas,
and prevent the laws from degenerating into nonsense. Further
than this, it has no authority to give an unjust meaning to & word
that admits of a just one, or to give to a word a meaning, incon-
sistenttwith the preamble, the general principles, or any other pro-
visions, of an instrument. In short, all the rules previously laid
down, (unless, perhaps, the fourth, which is nearly or quite synon-
ymous with this,) take precedence of this, and this is of no conse-
quence, in comparison with them, (except as before mentioned,)
when they come in conflict. In this case, however, of the word
JSree, there is no conflict. And the same may be said of the
words, “ held to service or labor,” and *the importation of per-
sons,” Neither of these two latter forms of expression had prob-
ably ever been used in the country, either in law or in common
parlance, to designate slaves or slavery. Certainly there had
been no common use of them for that purpose ; and such, there-
fore, cannot be said to be either their common or their obvious
meaning. But even if such were their common ahd obvious
meaning, it would not avail against the rule in favor of liberty or
right, or any of the other rules before laid down.

That the other rules take precedence of this, is proved by the
fact, that otherwise those rules could never have had an existence.
If this rule took precedence of those, it would invariably setile the
question ; no other rule of interpretation would ever be required ;
because, it is not a supposable case, that there can ever be two
meanings, without one being more common or obvious than the
other. Consequently, there could never be any opportunity to
apply the other rules, and they, therefore, could never have had
an existence.

If this rule took precedence of the others, all legal interprewa-

18%
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tion would be resolved into the simple matter of determining
which was the most common and obvious meaning of words in
particular connections. All questions of written law would thus
be resolved into a single question of fact; and that question of
fact would have to be decided by a judge, instead of a jury.
And a very slight preponderance of evidence, as to the senses in
which words arc most commonly understood, would often have to
determine the question. The judge, too, would have to be pre-
sumed omniscient as to the most common and obvious meaning of
words, as used by the people at large, each one of whom is known
to often use words in different senses, and with different shades
of meaning, from all others. And the slightest preponderance of
evidence on this point, that should appear to the judge's mind
alone, would be sufficient to overrule all those palpable principles
of liberty, justice, right, and reason, which the people at large,
(who cannot reasonably be presumed to be very critical or learned
plilologists,) have in view in establishing government and laws.
In short, courts, acting on such a principle, would in practice be
little or nothing more than philological, instead of legal, tri-
bunals.

Government and laws being established by the people at large,
not as philologists, but as plain men, seeking only the preserva-
tion of their rights, the words they use must be made to square
with that end, if possidle, instead of their rights being sacrificed to
nice philological eriticisms, to which the people are strangers.
Not that, in interpreting written laws, the plain and universal
principles of philology are to be wviolated, for the sake of making
the laws conform to justice ; for that would be equivalent to abol-
ishing all written laws, and abolishing the use of words as a means
of describing the laws. Bat the principle is, that great latitude
must be allowed in matters of philology, in accommodation of the
various senses in which different men use and understand the
same word in the same circumstances; while a severe and rigid
adherence is required to principles of natural right, which are far
more certain in their nature, and in regard to which all men are
presumed to be agreed, and which all are presumed to have in
view in the establishment of government and laws. It is much
more reasonable to suppose—because the fact itself is much more
common—that men differ as to the meaning of words, than that
they differ as to the orinciples which they try to express by their
words.
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No two men, in drawing up the same law, would do it in the
same words, owing to their different tastes, capacities, and habits,
in the use of language. And yet a law, when written, must, in
theory, mean the same to all minds. This necessity of having
the law mean the same to all minds, imposes upon courts the
necessity of disregarding men’s different tastes and habits in the
matter of words, and of construing the words of all laws so as to
make them conform as dearly as possible to some general princi-
ple, which all men are presumed to have in view, and in regard to
which all are presumed to be agreed. And that general principle
is justice.

The result, then, is, that justice and men’s rights—the preserva-
tion of which is the great object of all the government and laws
to which it is a supposable case that the whole people can have
agreed —rust not be staked on the decision of such a nice, friv-
olous, and uncertain point, as is the one, whether this or that
meaning of a word is the more common one in the community, or
the more obvious one to the generality of minds, in particular
cases, when, in fact, either meaning is grammatically correct, and
appropriate to the subject. Instead of such folly and suicide, any
meaning, that is consonant to reason in the connection in which the
word stands, and that is consistent with justice, and is known and
received by society, though less common or obvious than some
others, must be adopted, rather than justice be sacrificed, and the
whole object of the people in establishing the government be
defeated.

So great is the disagreement, even among scholars and lexicog-
raphers, as to the meaning of wards, that it would be plainly
impossible for the most acute scholars to agree upon a code of
written laws, having in view the preservation of their natural
rights, unless they should also expressly or impliedly agree, that,
out of regard to the different senses in which the different indi-
viduals of their number might have understood the language in
which the laws were written, the courts, in construing those
laws, should be allowed very great latitude whenever it should be
necessary, for the purpose of finding a sense consistent with justice.
Aud if this latitude would be required in construing an instrument
agreed to only by scholars and critics, how much more is it
required in construing an instrument agreed to by mankind at
large.

This rule, then, that vrefers the most common and obvious
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meaning of words, is a very insignificant and unimportant one,
compared with the previous ones; and it can legally be resorted to,
only where the prior ones, (unless, perhaps, the fourth,) are either
inapplicable to, or have failed to determine the question; as, for
instance, in cases where there is involved no question of right or
wrong, or of consistency or inconsistericy with the preamble, the
general principles, or other particular provisions of an instrument;
where nothing more than questions of expediency or convenience
are concerned. And even a clear case of serious ‘nconvenience
only, is sufficient to set aside the rule, unless the language be very
explicit.*

This rule, in favor of the most common and obvious meaning
of words, has never, so far as I am aware, been laid down as deci-
sive, by the Supreme Court of the United States, in any cases
where any question of right, consistency, or of great and manifest
convenience, was inveolved. I think it has generally been cited as
authoritative, in constitutional questions, only where the doubt
was, whether a particular constitutional power had been vested in
the general government, or reserved to the states. In such cases,
where the power was admitted to be in one government or the
other, and where no question of right, of consistency with other
parts of the instrument, or of manifest convenience, was involved,
the court, very properly assuming that the power might be as
rightfully vested in one government as in the other, at the dis-
cretion of the people, have held that the doubt should be deter-
mined by taking the language of the constitution to have been
used in its most common and obvious sense. But such a de-
cision of a mere question as to which of two governments is the
depository of a particular power, which is conceded to be vested

* No statute shall be construed in such manner as to be inconvenient, or against
reason.” — 7 Bacon's Abridg., 465.

“ Where the construction of a statute is doubtful, an argument from convenience
will have weight.” —3 Mass.,221.

Ch. J. Shaw says, “The argument from inconvenience may have considerable
weight upon a question of construction, where the language is doubtful ; it is not
to be presumed, upon doubtful language, that the legislature intended to establish
a rule of action, which would be attended with inconvenience.”” — 11 Pickering,
490.

Ch. J. Abbott says,  An exposition of these statutes, pregnant with so much
inconvenience, ought not to be made, if they will admit of any other reasonable
construction.” — 3 Barnwell, 4 A, 271.

“The argument from inconvenience is very forcible in the law, as often bath
been obeerved.” — Coke Lit., 383, a. note.
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in one or the other, has nothing to do with cases where a question
of right or wrong is involved, or of consistency with other parts of
the instrument, or even where a serious and clear question of
inconvenience is concerned.

If, however, that court have, at any time, laid greater stress
upon the rule, they are not sustained, either by the reason of
things, or by the practice of other courts; nor are they consistent
or uniform in the observance of it themselves.®

SECOND RULE CITED FOR SLAVERY.

A second rule of interpretation, relied upon by the advocates of
slavery, is that where laws are ambiguous, resort may be had to
exterior circumstances, history, &c., to discover the probable inten-
tion of the law-givers.

But this is not an universal rule, as has before been shown,
(under rule seventh,) and has no application to a question that can
be settled by the rules already laid down, applicable to the words
themselves, It is evident that we cannot go out of the words of a
law, to find its meaning, until all the rules applicable to its words
have been exhausted. To go out of a law to find the meaning of
one of its words, when a meaning, and a good meaning, can be
found in the law, is assuming gratuitously that the law is incom-
plete; that it has been but partially written ; that, in reality, it is
not a law, but only a part of a law; and that we have a right to
make any additions to it that we please.

Again. When we go out of the words of the law, we necessa-
rily go into the regions of conjecture. We therefore necessarily

* The Supreme Court United States say: “ It is undoubtedly a well-established
principle in the exposition of statutes, that every part is to be considered, and the
intention of the legislature to be exiracted from the whole. It is also true, that
where great inconvenience will result froma particular construction, that construe-
tion is te be avoided, unless the meaning of the legislature be plain, in which case
it mnust be obeyed.”” —2 Cranch, 358.

*“The natural import of the words of any legislative act, according to the com-
mon use of them, when applied to the subject matler of the oct, is to be considered
as expressing the intentiou of the legislature ; unless the inlention, so resulting
Jrom lhe ordinary import of the words, be repugnant to sound, acknowledged
principles of national policy. And {f thal intention be repugnant lo such principles
of national policy, fhen the import of the words ought to be enlarged or restrained,
0 that it may comport with those principles, unless the intention of the legislature
e clearly and manifestly repugnan? to them.” — Opinion of the Justices, includ-
dng Parsons ; 7 Mass., 523.



214 RULES OF INTERPEETATION.

sacrifice certainty, which is one of the vital principles of the law.
This cannot be done for any bad purpose. It can only be done te
save rights, (not to accomplish wrongs,) depending on the efficacy
of tho law.

To go out of a law to find a bad meaning, when a good meaning
can be found in the law, is also to sacrifice right, the other vital
principle of law. So that both certainty and right would be sacri-
ficed by going out of the constitution to find the meaning, or
application, of the word free; since an appropriate and good
meaning is found in the instrument itself.

Further. It has before been shown, (under rule seventh,) that a
word is not, legally speaking, * ambiguous,” when the only ques-
tion is between a just and an unjust meaning ; because the rule,
which requires the right to be preferred to the wrong, being uni-
Jorm and imperative, makes the meaning always and absolutely
certain ; and thus prevents the ambiguity that might otherwrise
have existed.

It is true that, in a certain sense, such a word may be called
“ ambiguous,” but not in a legal sense. Almost every word that
is used in writing laws, might be called ambiguous, if we were
allowed to lose sight of the fact, or unnecessarily abandon the
presumption, that the law is intended for purposes of jusfice and
liberty.

But this point has been so fully discussed in the former part of
this chapter, (under rule seventh,) that it need not now be discussed
at length,

It is not to be forgotten, however, that even if we go out of the
constitution to find the meaning of the word free, and resort to ali
the historical testimony that is of a nature to be admissible at all,
we shall still be obliged to put the same construction upon it as
though we take the meaning presented by the constitution itself.
The uvse of the word in”all laws of a similar character, and even
of a dissimilar character, to the constitution, fixes this meaning.
The principles of liberty, prevailing in the country generally, as
evidenced by the declaration of independence, and the several State
constitutions, and constituting at least the paramount, the prepon-
derating, law, in every State of the Union, require the same
meaning to be given to the word.

The fact, that this prevailing principle of liberty, or this general
principle of lw, was, at that time, violated by a small portion,
(perhaps one fortieth,) of the community, (the slaveholders,) fur-
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mishes no legal evidence against this construction; because the
constitution, like every other law, presumes everybody willing to
do-justice, unless the contrary explicitly appear in the instrument
itself. This is a reasonable presumption, both in fact and in law,
as has before been suggested, (under rule sixth.j What count
ever laid down the rule that an instrument was ¢ ambiguows,” or
that an unjust meaning must be given to it, because its just mean-
ing was more just than the parties, or some few of the parties,
could reasonably be presumed to have intended the instrument
should be ? If this idea were admissible, as a rule of interpretation,
all our most just and equitable laws are liable to be held ambiguous,
and to have an unjust construction put upon them, (if their words
will admit of it,) on the ground of their present construction being
snore just than some portion of the community, for which they
were made, could be presumed to desire them to be. The slave-
holders, then, must be presumed to have been willing to do justice
to their slaves, if the language of the constitution implies it,
whether they were really willing or not. No unwillingress to do
justice can be presumed on the part of the slaveholders, any more
than on the part of any other of the parties to the constitution, as
an argument against an interpretation consistent with liberty.

Again. The real or presumed intentions of that particular portion
of the “ peaple,” who were slaveholders, are of no more legal con-
sequence towards settling ambiguities in the constitution, than are
the real or presumed intentions of the same number of slaves; for
voth slaves and slaveholders, as has been shown, {under rule
sixth,) were, in law, equally parties to the constitution. Now,
there were probably five or ten times asimany slaves as slaveholders.
‘Their intentions, then, which can be presumed to have been only
for liberty, overbalance all the intentions of the slaveholders. The
intentions of all the non-slaveholders, both north and south, must
also be thrown into the same scale with the intentions of the slaves
— the scale of liberty.

But further. The intentions of all parties, slaves, slaveholders,
and nen-slaveholders, throughout the country, must be presumed
10 have been precisely alike, because, in theory, they all agreed to
the same instrument. There were, then, thiny, forty, or fifty,
who must be presumed to have intended liberty, where there was
but one that intended slavery. If, then, the intentions, principles,
and interests, of overwhelming majorities of ¢ the people,” whe
“ ordained and established the constitation,” ara to have any
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weight in settling ambiguities in it, the decision must be in favor
of liberty.*

But it will be said that, in opposition to this current of testimony,
furnished by the laws and known principles of the nation at large,
we have direct historical evidence of the intentions of particular
individuals, as expressed by themselves at or about the time.

One answer to this argument is, that we have no legal evidence
whatever of any such intentions having been expressed by a single
individual in the whole nation.

Another answer s, that we have no authentic Aistorical evidence
of such intentions having been expressed by so many as five Aun-
dred individuals. If there be such evidence, where is it? and
who were the individuals? Probably not even oxe hundred such
can be named. And yet this is all the evidence that is to be offset
against the intentions of the whole ¢ people of the United States,”
as expressed in the constitution itself, and in the general current
of their then existing laws.

It is the constant effort of the advocates of slavery, to make the
constitutionality of slavery a historical question, instead of a legal
one. In pursuance of this design, they are continually eiting the
opinions, or intentions, of Mr. A, Mr. B, and Mr. C, as handed
down to us by some history or other; as if the opinions and inten-
tions of these men were to be taken as the opinions and intentions
of the whole people of the United States; and as if the irrespon-
sible statements of historians were to be substituted for the consti-
tution. If the people of this country have ever declared that these
fugitive and irresponsible histories of the intentions and sayings
of single individuals here and there, shall constitute the constite-
tional law of the country, be it so; but let us be consistent, burn

* There is one short and decisive t to all the pret that the slavebolders
cannot be presumed to have agreed to the constitution, if it be inconsistent with
slavery ; and that is, that if the slaveholders cannot be presumed to have agreed ta
it, then they, and not the slaves, must be presumed to have been no parties to it,
and nust therefore be excluded from all rights init. The slaves can certainly be
presumed to have agreed to it, if it gives them liberty. And the instrument must
be presumed to have been made by and for those who could reasonably agree to it.
If, therefore, any body can be excluded from all rights in it, on the ground that
they cannot be presumed to have agreed to such an instroment as it really is, it
must be the slaveholders themselves. Independently of this presumption, there is
just as much authority, in the constitution itself, for exeluding slaveholders, as for
excluding the slaves, fromall rights in it. And as the slaves are some ten or fifteen
titnes more numerous thun the slaveholders, it is ten or fifleen times more imporn.
tant, on legal principles, that they be included aniong the parties ta the constitm
tion, than that the slaveholders should be.
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the constitution, and depend entirely upon history. It is nothing
but folly, and fraud, and perjury, to pretend to maintain, and swear
to support, the constitution, and at the same time get our constitu-
tional law from these irresponsible sources.

If every man in the country, at the time the constitution was
adopted, had expressed the intention to legalize slavery, and that
fact were Aistorically well authenticated, it would be of no legal
importance whatever — and why? Simply because such external
expressions would be no part of the instrument itself.

Suppose a man sign a note for the payment of money, but at
the time of signing it declare that it is not his intention to pay it,
that he does not sign the note with such an intention, and that he
never will pay it. Do all these declarations alter the legal char-
acter of the note itself, or his legal obligation to pay? Not at all
—and why ? Because these declarations are no part of that par-
ticular promise which he has expressed by signing the note. So
if every man, woman, and child in the Union, at the time of
adopting the constitution, had declared that it was their intention
to sanction slavery, such declarations would all have been but idle
wind —and why ? Because they are no part of that particular
instrument, which they have said shall be the supreme law of the
land. If they wish to legalize slavery, they must say so in the
constitution, instead of saying so out of it. By adopting the con-
stitution, they say just what, and only what, the constitution itself
expresses.

THIRD RULE CITED FOR SLAVERY.

A third rule of interpretation, resorted to for the support of
slavery, is the maxim that * Usage is the best interpreter of
laws.”

If by this rule be meant only that the meaning to be applied to
a word in a particular case ought to be the same that has usually
been applied to it in other cases of a similar nature, we can, of
course, hnve no objection to the application of the rule to the word
“ free ;" for usage, as has already been shown, will fix upon it a
meaning other than as the correlative of slaves.

Or if by this rule be meant that all Jaws must be interpreted
according to those rules of interpretation which usage has estab-
lished, that is all that the advocates of liberty can desire, in the
interpretation of the constitution.

But if the rule requires that after a particular law hos once,

19



218 RULES OF INTERPRETATION.

twice, or any number of times, been adjudicated upon, it must
always be construed as it always has been, the rule is ridiculous ;
it makes the interpretation given to a law by the courts superior
to the law itself; because the law had a meaning of its own before
any “usage” had obtained under it, or any judicial construction
had been given to it.

It is the original meaning of the constitution itself that we are
now seeking for; the meaning which the courts were dound to put
upon it from the beginning ; not the meaning they actually have
put upon it. We wish to determine whether the meaning which
they have hitherto put upon it be correct. To settle this point,
we must go back to the rules applicable to the instrument itself,
before any judicial constructions had been given to it. All con-
structions put upon it by the courts or the government, since the
instrument was adopted, come foo late to be of any avail in set-
tling the meaning the instrument had at the time it was adopted
—certainly unless it be impossible to settle its original meaning
by any rules applicable to the instrument itself.

We charge the courts with having misinterpreted the instrument
from the beginning; with having violated the rules that were
applicable to the instrument before any practice or usage had ob-
tained under it. This charge is not to be answered by saying that
the courts have interpreted it as they have, and that that interpreta-
tion is now binding, on the ground of usage, whether it were orig-
inally right or wrong. The constitution itself is the same now
that it was the moment it was adopted. It cannot have been
altered by all the false interpretations that may have been put
upon it.

If this rule were to be applied in this manner to the constitution,
it would deserve to be regarded as a mere device of the courts to
maintain their own reputations for infallibility, and uphold the
usurpations of the government on which they are dependent,
rather than a means of ascertaining the teal character of the con-
stitution *

* In case Er parte Bollman and Swartout, Justice Johnson, of the Sup. Court
U. 8., said,—

“ 1 am far, very far, from denying the general authority of adjudications. Uni-
formity in decisions is often as important as their abstract justice. (Bynomeans.)
But I deny that a court is precluded from the right, or exempted from the necessity,
of examining into the correctness or istency of its decisions, or those of any
otber tribunal. If I need precedent to support me in this doctrine, I will cite the
example of this court, (Sup. Court U. S.) which, in the case of the United States
vs. Moore, February, 1805, acknowledged that in the case of the United States va.
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But perhaps it will be said, that by usage is meant the practice
of the people. It would be a sufficient answer to this ground to
say, that usage, against law and against right, can neither abolish
nor ¢hange the law, in any case. And usage is worth nothing in
the exposition of a law, except where the law is so uncertain that
its meaning cannot be settled by the rules applicable to its words.
Furthermore, it is only ancient usage that is, in any case, of any
considerable importance.

'This whole matter of usage is well disposed of in the note.*

FOURTH RULE CITED FOR SLAVERY.

A fourth rule of interpretation, relied on for the support of
slavery, is that the words of a law must be construed to subserve
the intentions of the legislature. So also the words of a contract

Sims, February, 1303, it had exercised a jurisdiction it did not possess. Strange
indeed would be the doctrine that an inadvertency, once commitied by a court, shall
ever after impuse on it the necessity of persisting in its error. A case that cannot
be tested by principle is not law, and in a thousand instances have such cases been
declared so by courts of justice.” — 4 Cranch, 103.

“ Nullius hominis authorilas tantum apud vos valere dcbet, ut meliora non se-
gqueremur si quis atlulerit.” (The authority of no man ought to weigh so much
with us, that il any one has offered anything better, we may not follow it.) — Coke
Lit., 383, a. note.

* In Vaughn's Reports, p. 169, 70, the court say,—

“ The second ohjection is, that the king's officers by usage have had in several
kings’ times the duties of tonnage and poundage from wrecks.

1. We desired to see ancient precedents of that usage, but could see but one in
the time of King James, and some in the time of the last king; which are so new
that they are not considerable, (not worthy to be considered.)

“2, Where the penning of a statute is dubjous, long usage is a just medium to
expound it by ; for jus et norma loquendi (the ruleand law of speech) is governed
by usage. And the meaning of things spoken or written must be, as it hath con-
stantly been received to be by common acceptation.

* But if usage hath been against the obvious meaning of an act of parliament,
by the vulgar and common acceptation of the words, then it is rather an oppression
of those concerned, than an exposition of the act, especially as the usage may be
circumstanced.,

“ As, for instance, the customers seize a man's goods, under pretence of a duty
against law, and thereby deprive him of the use of his goods, until he regains
them by law, which must be by engaging in & suit with the king, rather than do
s0 he is content to pay what is demanded for the king. By this usage all the
goods in the land may he charged with the duties of tonnage and poundage ; for
when the concern is not great, most men (if put to it) will rather pay a little
wrong(ully, than free themselves from it overchargeably.

“ And in the present case, the genuine meaning of the words and purpose of the
act, is not according to the pretended usage, but against it, as hath been shewed ;
therefore usage in this case weighs not.”
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must be construed to subserve the intentions of the parties. And
the constitution must be construed to subserve the intentions of
¢ the people of the United States.”

Those who quote this rule in favor of slavery, assume-that 1t
was the intention of * the people of the United States” to sanction
slavery; and then labor to construe all its words so as to make
them conform to that assumption.

But the rule does not allow of any such assumption. Tt does
not supersede, or at all infringe, the rule that ¢ the intention of
the legislature js to be collected from the words they have used to
convey it."* This last rule is obviously indispensable to meke
written laws of any value; and it is one which the very existence
of written laws proves to be inflexible; for if the intentions could
_be assumed independently of the words, the words would be of no
use, and the laws of course would not be written.

Nor does this rule, that words are to be construed so as to sub-
serve intentions, supersede, or at all infringe, the rule, that the
intentions of the legislature are to be taken to be just what their
words express, whether such be really their intentions or not.t

* The Supreme Court United States say, * The intention of the legislature is
to be searched for in the words which the legislature has employed to convey it.”

-7 Cranch, 60.

Also, “The intention of the instrument (the coustitution) must prevail; this
intention must be collected from its words.” —12 Wheaton, 332,

+ Story says, “ We must take it to be true, that the legislature intend precisely
what they say.” —1 Story's C. C. Rep.,653.

Valtel says, * Much less is it permitted, when the author of a piece has himself
there madeknown his reasons and motives, to attribute to him some secret reason,
as the foundation to interpret the piece contrary to the natural sense of the terms.
Though he really had the view aliributed to him, if he Aas concealed it, and made
known others, the interpretation can only be founded upon these, (which he has
made known,) and nol upon the views which the author has not expressed ; we take
for true againal him what he has sufficiently declared.” — B. 2, ch. 17, sec. 257.

Rutherforth says, “ The safest ground for us to stand upon, is what the writer
himself affords us; when the legisiator himself has plainly declared the reason
(intention) of the luw in the body of it, we may argue from thence with certainty.”
— B, 2, ¢k. 7, p. 330.

Rutherforth also says, * A promise, or contract, or a will, gives us a right to what.
ever the promiser, the contractor, or the testator, designed or intended to make ours.
But his design or intention, if it is considered merely as an act of his mind, cannot
be known to any one besides himself. When, therefore, we speak of his design or
intention as the measure of our claim, we must necessarily be understood to mean
the design or intention which he has made known or expressed by some outward
mark ; because, a design or intention which dees not appear, can have no more
effect, or can no more produce a claim, than a design or intention which does not
exist.

%1a like manner, the obligations that are produced by the civil laws of our coun-
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The two rules, that *“ words must be construed to subserve
intentions,” and that * intentions must be collected from the words,”
may, at first view, appear 1o conflict with each other. There is,
however, no conflict betweep them. The rule, that words must be
construed to subserve intentions, applies only to ambiguous words;
to those words which, on account of their ambiguity, need to de
construed ;¥ and it assumes that the intentions of the law have
been made known by other words, that are not ambiguous. The
whole meaning of the rule, then, is, that the intentions of AmMBiGU-
ous words must be construed in conformity with the intentions
expressed in those words that are explicit.t

Where no intentions are explicitly revealed, the court will pre-
sume the best intentions of which the words, taken as a whole, are
capable; agreeably to the rule cited from the Supreme Court of
Massachusetts, viz., * It is always to be presumed that the legisla-
ture intend the most beneficial construction of their acts, when the
design of them is not apparent.” — 4 Mass., 637.

This rule, then, that the ambiguous words of an instrument
must be construed to' subserve the intentions expressed by other
words, that are explicit, requires that the ambiguous words in the
constitution (if there are any such) be construed in favor of liberty,
instead of slavery.

try arise from the intention of the legislator; not merely as this intention is anact
of the mind, but as it is declared or expressed by some outward sign or mark,
which makes it known to us, For the intention of the legislator, whilst he keeps
it to himself, produces no effect, and is of no more account than if he had no su¢h
intention. Where we bave no knowledge, we can be under no obligation. We
cannot, therefore, be obliged to comply with his will, where we do not know what
his will is. And we can no otherwise know what his will is, than by means of
some outward sign or mark, by which this will is expressed or declared.” — B. 2,

chap. 7, p. 307.

* All rules of construction apply only to words that need to be construed; to those
which are capable of more than one meaning, or of & morc extended or restricted
sense, and whose meanings in the law are therefove uncertain. Those words whose
meanings are plain, certain, and precise, are not allowed to be construed at all. It
is a fundamental maxim, as before cited, (under rule thirteenth,) that it is not ad-
missible to interpret what needs no interpretation.

t Vatlel says, * If he who has expressed himself in an obscure or equivocal man-
ner, has spoken elsewhere more clearly on the same subject, he fs the best inter-
preter of himself. We ought to interpret his obscure or vague expressions in auch
a manner that they may agree with those terms that are clear and without ambi-
guity, which he has used elsewhere, either in the same trealy or in some other of the
like kind.” — B. 2, ch. 17, sec. 284.

And this is an universal rule with courts, to interpret the ambiguons words of
an instrument by those that are explicit.

1g%
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Thus have been stated and examined all the rules of interpreta-
lion, (with the exception of one, to be named hereafter,) that occur
to me as being of any moment in this discussion. And I think
the soundness and permanent authority of those that make for
liberty and justice, if indeed they do not all make for liberty and
justice, have been shown.

But of the reason and authority of all these rules, the reader
must of necessity judge for himself; for their whole authority rests
on their reason, and on usage, and not on any statute or constitu-
tion enacting them.® And the way for the reader to judge of
their sounduess, is, for him to judge whether they are the rules by
whick he wiskes his own contracts, and the laws on which he kim-
self relies for protection, to be construed. Whrether, in fact, honest
contracts, honest laws, and honest constitutions, can be either agreed
upon, or sustained, by mankind, if they are to be construed on any
other principles than those contained in these rules.

If he shall decide these questions in favor of the rules, he may
then properly consider further, that these were the received rules
of legal interpretation at the time the constitution was adopted, and
had been for centuries. That they had doubtless been the received
rules of interpretation from the timne that laws and contracts were
first formed among men; inasmuch as they are such as alone can
secure men’s rights under their honestscontragts, and under honest
laws, and inasmuch also as they are such as unprofessional and
unlearned men naturally act upon, under the dictates of common
sense, and common honesty.

If it now be still objected that the people, or any portion of
them, did not intend what the constitution, interpreted by the pre-
ceding rules, expresses, the answer is this.

We 'must admit that the constitution, of itself, independently of
the actual intentions of the people, expresses some certain, fixed,
definite, and legal intentions ; else the people themselves would
express no intentions by agreeing to it. The instrument would,
in fact, contain nothing that the people could agree to. Agreeing
to an instrument that had no meaning of its own, would only be
agreeing to nothing.

*It will notdo 1o take these, or any other rules, on trust from courts ; for courts,
although they more generally disregard, or keep out of sight, all rules which stand
in the way of any unlawful decisions which they are determined to make, can yet
not wery unfrequently lay down false rules to accomplish their purposes. For these
reasons, only those of their rules that are plainly adspted to promote certainty and
jastice, are to be relied on.
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The constitution, then, must be admitted to have a meaning of
its own, independently of the actual intentions of the people. And
if it be admitted that the constitution has a meaning of its own, the
question arises, What is that meaning? And the only answer that
can be given is, that it can be no other than the meaning which
its words, interpreted by sound legal rules of interpretation, express.
That, and that alone, is the meaning of the constitution. And
whether the people who adopted the constitution really meant the
same things which the constitution means, is a matter which they
were bound to settle, each individual with himself, before he agreed
to the instrument ; and it is therefore one with which we have now
nothing to do. 'We can only take it for granted that the people
intended what the constitution expresses, because, by adopting the
instrument as their own, they declared that their intentions corres-
ponded with those of the instrument. The abstract intentions, or
meaning, of the instrument itself, then, is all that we have now any
occasion to ascertain. And this we have endeavored to do, by the
application of the foregoing rules of inferpretation.

It is perfectly idle, fraudulent, and futile, to say that the people
did not agree to the instrument in the sense which these rules fix
upon it; for if they have not agreed to it in that sense, they have
not agreed to it at all. The instrument itself, as a legal instru-
ment, kas no otker sense, in which the people could agree to it.
And if the people have not adopted it in that sense, they have not
yet adopted the constitution; and it is not now, and never has
been, the law of the land.

There would be just as much reason in saying that a man who
signs a note for the payment of five hundred dollars, does not sign
it in the legal sense of the note, but only in the sense that he will
not pay, instead of the sense that he will pay, so much money, as
there is in saying that the people did not agree to the constitution
in its legal sense, but only in some other sense, which slaveholders,
pirates, and thieves might afterwards choose to put upon it.

Besides, does any one deny that all the rest of the constitution,
except what is claimed for slavery, was agreed to in the sense
which these rules put upon it? No decent man will make such a
denial. 'Well, then, did not the people intend that all parts of the
same instrument should be construed by the same rules? Or de
the advocates of slavery seriously claim that three or four millions
of people, thinly scattered over thirteen states, and having no
opportunity for concert, except by simply saying yea, or nay, to the
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instrument presented to them, did, nevertheless, at the time of
agreeing to the instrument, agree, also, by means of some myste-
rious, invisible, miraculous intercourse, that the slave clauses, as
they are called, should be construed by directly opposite rules from
all the rest of the instrument? Even if they did so agree, such
agreement would be no part of the constitution; but if they did
not, they certainly did not agree to sanction slavery. No matter
what any, or all, of them said before, or after, or otkerwise than by,
the adoption of the instrument. What they all said by the single
act of adoption, is all that bad any effect in establishing the con-
stitutional law of the country.

Certainly, the whole instrument must be construed by uniform
rules of interpretation. If, then, the slave clauses, as they are
called, are construed so as to sanction slavery, all the rest of the
instrument must be construed to sanction all possible iniquity and
injustice of which its words can be made to insinuate a sanction.
More than this. “The laws passed in pursuance of the constitu-
tion,” must of course be construed by the same rules as the consti-
tution itself. If, then, the constitution is to be construed as ad-
versely as possible to liberty and justice, all * the laws passed in
pursuance of it” must be construed in the same manner. Such
ate the necessary results of the arguments for slavery.

Nothing can well be more absurd than the attempt to set up the
real or pretended intentions of a few individuals, in opposition to
the legal meaning of the instrument the whole people have adopt-
ed, and the presumed intentions of every individual who was a
party to it. Probably no two men, framers, adopters, or any others,
ever had the same intentions as to the whole instrament; and
probably no two ever will. If, then, one man’s actual intentions
are of any avail against the legal meaning of the instrument, and
against his presumed intentions, any and every other man’s actual
intentions are of equal importance; and consequently, in order to
sustain this theory of carrying into effect men’s actunl intentions,
we must make as many different constitutions out of this one
instrument, as there were, are, or may be, different individuals
who were, are, or may be, parties to it.

But this is not all. It is probable that, as matter of fact, four
fifths, and, not unlikely, nine tenths, of all those who were legally
parties to the constitution, never even read the instrument, or had
any definite idea or intention at all in regard to the relation it was
10 bear, either to slavery, or to any other subject. Every inhab-
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itant of the country, man, woman, and child, was legally a party to
the constitution, else they would not have been tound by it. Vet
how few of them read it, or formed any definite idea of its charac-
ter, or had any definite intentions about it. Nevertheless, they
are all presumed to have read it, understood it, agreed to it, and to
have intended just what the instrument legally means, as well in
regard to slavery as in regard to all other matters. And this pre-
sumed intention of each individual, wko Aad no actual intention at
all, is of as much weight in law, as the actual intention of any of
those individuals, whose real or pretended intentions have been so
much trumpeted to the world. Indeed the former is of altogether
more importance than the latter, if the latter were contrary to the
legal meaning of the instrument itself.

The whole matter of the adoption of the constitution is mainly a
matter of assumption and theory, rather than of actual fact. Those
who voted against it, are just as much presumed to have agreed to
it, as those who voted for it. And those who were not allowed to
vote at all, are presumed to have agreed to it equally with the
others. So that the whole matter of the assent and intention of
the people, is, “in reality, a thing of assumption, rather than of
reality. Nevertheless, this assamption must be taken for fact, as
long as the constitution is acknowledged to be law; because the
constitution asserts it as a fact, that the people ordained and estab-
lished it; and if that assertion be denied, the constitution itself is
denied, and its authority consequently invalidated, and the govern-
ment itself abolished.

Probably not one half, even, of the male adults ever so much as
read the constitution, before it was adopted. Yet they are all pre-
sumed to have read it, to have understood the legal rules of inter-
preting it, to have understood the true meaning of the instrument,
legally interpreted, and to have agreed to it in that sense, and that
only. And this presumed intention of persons who never actually
read the instrument, is just as good as the actual intention of those
who studied it the most profoundly; and better, if the Intter were
erroneous.

The sailor, who started on a voyage before the coastitution was
framed, and did not return until after it was adopted, and knew
nothing of the matter until it was all over, is, in law, as much a
party to the constitution as any other person. He is presumed to
have read it, to have understood its legal meaning, and to have
agreed to that meaning, and that alone ; and his presumed intention
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is of as much importance as the actual intention of George Wash-
ington, who presided over the convention that framed it, and took
the first presidential oath to support it. It is of altogether more
consequence than the intention of Washingten, if Washington
intended anything different from what the instrument, legally
interpreted, expresses; for, in that case, his intention would be of
no legal consequence at all.

Men’s presumed intentions were all uniform, all certainly right,
and all valid, because they corresponded precisely with what they
said by the instrument itself; whereas their actual intentions were
almost infinitely various, conflicting with each other, conflicting
with what they said by the instrument, and therefore of no legal
consequence or validity whatever.

It is not the intentions men actually had, but the intentions they
constitutionally expressed; that make up the constitution. And
the instrument must stand, as expressing the intentions of the peo-
ple,’(whether it express them truly or not,) until the people either
alter its language, or abolish the instrument. If *the people of
the United States” do not like the constitution, they must alter, or
abolish, instead of asking their courts to pervert it, else the consti-
tution itself is no law.

Finally. If we are bound to interpret the constitution by any
rules whatever, it is manifest that we are bound to do it by such
rules as have now been laid down. If we are not bound to inter-
pret it by any rules whatever, we are wholly without excuse for
interpreting it in a manner to legalize slavery. Nothing can jus-
tify such an interpretation but rules of too imperative a character
to be evaded.*

* Story says, “In construing the constitution of the United States, we are, in the
first instance, to consider what are its nature and objects, its scope and design, as
apparent from the structure of the instrument, viewed as a whole, and also viewed
in its component parts. Where its words are plain, clear, and determinate, they
require no interpretation ; and it should, therefore, be admitted, if at all, with great
caution, and only from necessity, either to escape some absurd consequence, or to
guard against some fatal evil. Where the words admit of two senses, each of
which is conformable fo common usage, that sense is to be adopted, which, withou!
departing from the literal import of the words, best harmonizes with the nature
and objects, the scope and designs, of the instrument. Where the words are unam-
biguous, but the provision may cover more or less ground, according to the inten-
tion, which is suhject to conjecture ; or where it may include in its general terms more
or less than might seem dictated by the gencral design, as that may be gathered
from other parts of the instrument, there is much more room for controversy ; and,
the argument from inconvenience will probably bave different influences upon differ-
ent minds. Whenever such questions arise, they will probably be settled, each
upon its own peculiar grounds; aul whenever it is & question of power, it shoald
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be approached with infinite caution, and affirmed only upon the most persiasive
reasons. In examining the constitution, the antecedent situation of the country,
and its institutions, the existence and operations of the state governments, the
powers and operations of the confederation, in short, all the circumstances which
had a tendency to produce or to obstruct its formation and ratification, deserve a
careful attention, Much, also, may be gathered from contemporary history, and
contemporary interpretation, to aid us in just conclusions.

“It is obvious, however, that confemporary inlerprelalion must be resorled lo
with much qualification and reserve. In the first place, the private interpretation
of any particular man, or body of men, must manifestly be open to much observa-
tion. The constitution was adopted by the people of the United States; and it
was subinitted to the whole, upon a just survey of its provisions, as they stood in
the text itself. In different states, and in different conventions, different and very
opposite objections are known to have prevailed ; and might well be presumed to
prevail. Opposite interpretations,and different explanations of different provisions,
may well be presumed to have been presented in different bodies, to remove local
objections, or to win local favor. And there can be no certainty, either that the
different state conventions, in ratifying the constitution, gave the same uniform
interpretation to its language, or that, even in a single state conveation, the same
reasoning prevailed, with a majority, much less with the whole, of the supporters
of it. In the interpretation of a state statute, no man is insensible of the extreme
danger of resorting to the opinions of those who {ramed it, or those who passed it.
Its terms may hawe differently impressed different minds. Some may have implied
limitations and objects, which others would have rejected. Some may have taken
a cursory view of its enactments, and others have studied them with profound
attention. Some may have been governed by a temporary interest or excitement,
and have acted upon that exposition which most favored their present views.
Others may have seen, Jurking beneath its text, what commended it to their judg-
ment, against even present interests. Some may have interpreted its language
strictly and closely ; others, from a different habit of thinking, may have given ita
large and liberal meaning, It is not to be presumed, that, even in the convention
which framed the constitution, from the causes above mentioned, and other causes,
the clauses were always understood in the same sense, or had precisely the same
extent of operation. KEvery member necessarily judged for himself; and the
Judgment of no one could, or ought to be, conclusive upon that of others. The
known diversity of construction of different parts of it, as well as the mass of its
powers, in the different state conventions ; the total silence upon many objectious,
which have since been started ; and the strong reliance upon others, which have
since been universally abandoned, add weight to these suggestions. Nothing but
the text itself was adopted by the people. And it would certainly be a most extrav-
agant doctrine to give to any commentary then made, and, a fortiori, to any com-
mentary since made under a very different postare of feeling and opinion, an
authority which should operate an absolute limit upon the text, or should supersede
its natural and just construction.

“ Contemporary construction is properly resorted to, to illustrate and confirm the
text, to explain a doubtfu] phrase, or to expound an obscure clause ; and in propor-
tion to the uniformity and universality of that construction, and the known ahility
and talents of those by whom it was given, is the credit to which it is entitled.
It can never abrogale the lexl; it can never fritter away ils obvious sense; it can
never narrow down ils true limitations ; it can nerer enlarge its nalural bounda-
ries. We shall have abundant reason hereafter to observe, when we enter upon the
analysis of the particular clauses of the constitution, how many loose interpreta-
tions and plausible conjectures were hazarded at an early period, which have since
silently died away, and are now retained in no living memory,-as a topic either of
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praise or blame, of alarm or of congratulation.—1 Story’s Com. on the Const.
Pp. 387 lo 392,

Story makes the following caustic comments upon Mr. Jefferson’s rules of inter-
pretation. They are particularly worthy the attention of those modern commenta-
tors, who construe the constitution to make it sanction slavery. He says,—

“ Mr. Jefferson has laid down two rules, which he deems perfect canons for the
interpretation of the constitution.* The first is, * The capital and leading object
of the constitution was, to leave with the states all authorities which respected
their own citizens only, and to transfer to the United States those which respected
citizens of foreign or other states ; to make us several as to ourselves, hut one as
to all others, In the latter case, then, constructions should lean to the general
jurisdiction, if the words will hear it ; and in favor of the states in the former, if
possible ta be so construed.’ Now, the very theory on which this canon is found.
ed, is contradicted by the provisions of the constitution itself. In many instances,
authorities and powers are given, which respect citizens of the respective states,
without reference to foreigners, or the citizens of other states,t But if this general
theory were true, it would furnish no just rule of interpretation, since a particular
clause might form an exception to it ; and, indeed, every clause ought, at all events,
to be construed according to its fair intent and objects, as disclosed in its language.
What sort of rule is that, which, without regard to the intent or objects of a par-
ticular clause, insists that it shall, if possidle, {not if 1 ble,) be construed in
favor of the states, simply because it respects their citizens? The second canon
is: *On every question of construction (we should) carry ourselves back to the
time when the constitution was adopted ; recollect the spirit manifested in the
debates; and instead of trying what meaning may be squeezed out of the text,
or invented against it, conform to the probable one in which it was passed.’ Now,
who does not see the utter looseness and incoherence of this canon? How are we
to know what was thought of particular clauses of the constitution at the time of
its adoption? In many cases, no printed debates give any account of any con-
struction ; and where any is given, different persons held different doctrines.
Whose is to prevail? Besides, of all the state conventions, the debates of five
only are preserved, and these very imperfectly. What is to be done as to the
other eight states? What is to be done as to the eleven new states, which have
come into the Union under constructions, which have been established against
what some persons may deem the meaning of the framers of it? How are we to
arrive at what is the most probable meaning? Ave Mr, Hamilton, and Mr. Madi-
son, and Mr. Jay, the expounders in the Federalist, to be followed? Or are others
of a different opinion to guide us? Are we to be gaverned by the opinions of a
few, now dead, who have left them on record? Or by those of a few, now living,
simply hecause they were actors in those days, (constituting not one in a thousand
of those who were called to deliberate upon the constitution, and not one in ten
thousand of those who were in favor or against it, among the people)? Or are we
to be governed by the opinions of those who constituted a majority of those who
were called to act on that occasion, either as framers of, or voters upon, the constitu-
tion7 Ifby the laiter, in wbat manner can we know those opinions? Are we to
e governed by the sense of a majority of a particular state, or of all of the United
States? If so, how are we to ascertain what that sense was? Is the sense of the
constitulion fo be ascertained, not by ils own text, but by the ¢ probable meaning,’ to
be guthered by conjectures from scaltered documenls, from private papers, from the
table-talk of some stat , or the jealous ezaggerations of othera? Is the con-
stitution of the United Stales to be the only instrument, which is not to be inler-
preted by what is written, but by probable guesses, aside from the text? What

* 4 Jefferson’s Correspondence, 373, 391, 393, 396.
$ 4 Jefferson’s Correspondence, 391, 393, 396.
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would be said of interpreting a slatule of o siale legislature, by endeavoring to
Jind out, from private sources, the objects and opinions of every member; how every
one thought ; what he wished ; how he interpreted it? Suppose different persons
had different opinions, what is to be done? Suppose different persons -are not
agreed as to ‘the probable meaning’ of the framers or of the people, what inter-
pretation is to followed? These, and many questions of the same sort, might be
asked. Il is obvious, that there can be no security to the people in any constitution
of government, {f they are not {o judge of it by the fair meaning of the words of
the text; but the words are lo be bent and broken by the *probable meaning® of
persons, whom they never knew, and whose opinions, and means of information,
may be no beller than their own? The people adopted the constitulion, according
to the words of the text ir. their v ble inlerpretalion, and not according to the
private inlerprelation of any particular men. 'The opinions of the latter may some-
times aid us in arriving at just results, but they can never be conclusive. The
Federalist denied that the president could remove a public officer without the con-
sent of the scnate. The first congress affirmed his right by a mere majority.
Which is to be followed ?? — 1 Slory's Com. on Const., 390, 392, nole.

Story says, also, *“ Words, from the necessary imperfection of all human language,
acquire different shades of meaning, each of which is equally appropriate, and
equally legitimate ; and each of which recedes in a wider or narrower degrec from the
others, according to circumstances ; and each of which receives from its general
use some indefiniteness and obscurity, as to its exact boundary and extent. We
are, indeed, often driven to multiply commentaries from the vaguencss of words in
themselves ; and, perhaps, still more often from the different manner in which
different minds are accustomed to employ them. They expand or contract, not
only from the conventional modifications introduced by the changes of society, but
also from the more loose or more exact uses,to which men of different talents,
acquirements, and tastes, from choice or necessity, apply them. No person can fail
to remark the gradual! deflections in the meaning of words, from one age to unother,
and so constantly is this process going on, that the daily language of life, in one
generation, sometimes requires the aid of & glossary in another. It has been justly
remarked, that no language is so copious, as to supply words and phrases for every
complex idea ; or so correct, as not to include many equivocally denoting different
ideas. Hence it must happen, that, however accurately objects may be discriminated
in themsclves, and however accurately the discrimination may be considered, the
definition of them may be rendered inaccurate by the inaccuracy of the terms in
which it is delivered. e must resort, then, to the context, and shape the parlicu-
lar meaning so as to make it fil that of the connecting words, and agree with the
subject matter,” —1 Slory's Com., 437,

Ch. J. Marshall, speaking for the Sup. Court United States, says, “ The spirit
of an instrument, especially of a constitution, is to be respected not less than its
Jetter, yet the spirit is to be collected chiefly from its words, It wauld be danger-
ous in the extreme to infer from extrinsic circumstances, that a case for which the
words of an instrument expressly provide, shall be exempted from its operation.
Where words couflict with each other, where the different clauses of an instrument
bear upon each other, and would be inconsistent unless the natural and common
import of words be varied, construction becomes necessary, and a departure from
the obvioos meaning of words is justitiable.” — 4 Whealon, 202.

Ch. J. Taney, giving the opinion of the Supreme Court of the United States,
says, *“ In expounding this law, the judgment of the court cannot, in any degree, be
influenced by the construction placed upon it by individual members of congress in
the debate which took place on its passage, nor hy the motives or reasons assigned
by them for supporting or opposing ameudments that were offered. The law, as it
is passed, is the will of the majority of both houses, and the only mode in which that

20
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will is spoken, is in the act itself; and we must gather their intention from the
language there used, comparing it, when any ambiguity exists, with the laws upon
the same subject, and looking, if Y, to the public history of the times in
which it wes passed.” — 3 Howard, 24.

Coke says, *'The words of an act of parliament must be taken in a lawful and
rightful sense.” — Coke Lit., 381, b.

Also, “ The surest construction of a statute is by the rule and reason of the com+
mon law.” — Same, 272, b.

“ Acts of parliament are to be 8o construed as no man that is innoeent, or free
from injury or wrong, be by a literal construction punished or endamaged.” — Same,
360, a.

“When the construction of any act is left to the law, the law, which abhorreth
injury and wrong, will never so consirue it, as it shall work a wrong.” — Same,
42, a.

“It is a maxim in law, that the construction of a law shall not work an injury.”
Same, 183, a.

“ The rehearsal or preamble of the statute isa good mean to find out the meaning
of the statute, and as it were a key to open the understanding thereof.”” — Same,
79, a.

“Tt is the most natural and genuine exposition of a statute to constrwe one part
of the statute by another part of the same statute, for that best expresseth the
meaning of the makers.” — Same, 381, b.

“If the words of a statute are obscure, they shall be expounded most strongly for
the public good.” — Plowden, 82.

“It is most reasonable to expound the words which seem contrary to reason,
according to good reason and equity.” — Same, 109.

' Such construction ought to be made of acts of parliament 2s may best stand
with equity and reason, and mostly avoid rigor and mischief.”” — Sume, 364.

The judges took the law for their guide, which is a master in exposi-
tion, the reason whereof they pursued as near as they ecould.” — Same, 364.

“ Words of a statute ought not to be interpreted to destroy natural justice.” -
Viner's Abridg. Constr. of Stat., sec. 166.

Blackstone’s rules of interpretation are as follows:

*The fairest and most rational method to interpret the will of the legislator, is by
exploring his intentions at the time when the law was made, by signs the most
natural and probable. And these signs are either the words, the context, the sub-
ject matter, the effects and cunsequence, or the spirit or reason of the law. Let
us take a view of them all.

1. Words are generally to be understood in their usual and most known sig-
nifications ; not so much regarding the propriety of grammar as their general and
popular use? * ® ¥

“Terms of art, or technical terins, mast be taken aecording to the acceptation
of the learned in each art, trade, or science.” * * *

%2, If words happen to be still dubious, we may establish their meaning by the
contezt; with which it may be of singular use to compare a word or sentence,
whenever they are ambiguons, equivocal, or intricate. Thus the proem, or pnun
ble, is often called in to help the construction of an act of parliament.” * *

#3. Astothe tub)ed malter, words are.always to be understood as having regurd
thereto; for that is always supposed to be in the eye of the legislator, and all his
expressions directed to that end.”” * * *

4, As to the effects and consequence, the rule is, that where words bear either
none, or a very absurd signification, if literally understood, we must a little deviate
from the received sense of them.” * * *

5. But lastly, the most universal and effectual way of disterning the true mean-
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irg of a Iaw, where the words are dubious, is by considering the reason and spirit
of it; or the cause which moved the legislator to enact it. For when this reason
ceases, the law 1tself cught hikewise to cease with it,”? * #* *._1 Blackstone, 59,
60.

Blackstone (1, 59) also lays it down as being “Contrary (o «ll true jforms ¢f
reasoning, lo argue from particulars to generals.” Yet this is the universal mode
of reasening among those who hold slavery to be constitutional. Instead of reason-
ing from generals to particulars, they reason from particulars to generals. For
example. Instead of judging of the word “free” by reference to the rest of the
instrument, they judge of the whole instrument by reference to the word “ free.”
They first fix the meaning of the word “ free,” by assuming for it, in defiance of
the rest of the instrument, and of all legal rules, the worst possible meaning of
which it is capable, simply on the illegal grounds that the slaveholders cannot be
presumned to have been williag to do justice, hut that all the rest of the country can
be presumed willing to do injustice ; and they then limit, bend, and break all the
rest of the instrument to mmuke it conforin to that meaning. It is only by such
process ns this that the constitution is ever made to sanction shavery.

“ The constitution is law, the pesple having been the legislators., And the sev-
eral statates of the commonwealth, enacted pursuant to the constitution, are law,
the senators and representatives heing the legislators, But the provisions of the
constitution, and of any statute, are the intentions of the legislature thereby mani-
fested. These inlentions are to be arcertained by a reasonable consiruction, result-
ing _from the application of correct maxims, generally ackrowledged and receiced.

“ Two of these maxims we will mention, That the natural import of the words
of any legislative act, ccording to the commen use of thein, when applied to the
subject matter of the act, is to be considered as expressing the intention of the leg-
islature unless the intention, so resulting from the erdinary import of the words,
be repugnant to sounrd, acknowledged principles of national policy. And if that
intention be repuguanrt to such principles of national policy, then the import of the
words ought to be enlarged or restrained, so that 1t may comport with those priu-
ciples ; unless the intention of the legislature be clearly and manifestly repugnant
to them.” — Opinion of the justices, Parsons, Sewall, and Parker, 7 Mass., 624.

Chief Justice Parker says, “I have always understood that it was right and
proper to consider the whole of a statute, and the preamble, and the probable inten-
tion of the legistature, in order to ascertain the meaniag of any particular section;
and that this mode of interpretation is justifiable, even where the words of the
section itvelf may be unambiguous. Certainly if one section, hewever explicit its
terms, if taken literally, would contravene the gemeral object of the stalule, it should
$¢ restrained so as o conform to that object.” — 1 Pickering, 258.

“ It is unquestionably 8 well-settled rule of counstruction, that when words are
not precise and clear, such construction will be adopted as shall appear most rea-
sonable, and best suited to accomplish the ohjects of the statute ; and where any
particular construction would lead to an absurd consequence, it will be presumed
that some exception or qualification was intended by the legislature, to avoid such
a conclusion.” —24 Pickering, 370.

“ When the meaning of any particular section or clause of a statute is questioned,
it is proper, no doubt, to look into the other parts of the statute ; otherwise the
different sections of the same statute might be so construed as to be repugnant, and
the intention of the legislature might be defeated. And if, upon examination, the
general meaning and object of the statute should be found inconsistent with the
literal import of any particular clause or section, such clause or section must, if
possible, be construed according to the spirit of the act.” — U Pickering, 250.

The Supreme Court of the United States say, “ It is undoubtedly a well-established
principle in the exposition of statutes, that every part is 1o be considered, and the
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intention of the legislature to be extracted from the whole. It is also tru> that
where great inconvenience will result from a particular construction, that construc-
tion is to be avoided ; unless the meaning of the legislature be plain, in which case
it must be obeyed.” —2 Cranch, 358.

% When the words are not explicit, the intention is to be collected from the con-
text, from the occasion and necessity of the law, from the mischief felt, and the
remedy in view; and the intention is to be taken or presumed, according to what
is consonant to reason and good discretion. These rules, by which the sages of
tha law, according to Plowden, have ever been guided in seeking for the intention
of the legislature, are maxims of sound interpretation, which have been accumu-
lated by the experience, and ratified by the wisdom of ages.” —1 Kent, 61.

Kent declares the rule of the English courts to be this: ** They will not readily
presume, out of respect and duty to the lawgiver, that any very unjust os absurd
consequence was within the contemplation of the law. But if it should be too
palpable in its direction fo admit of but one construction, there is no doubt, in the
Eunglish law, as to the binding efficacy of the statute.” —1 Kent, 447.

This rule implies that if a statute be susceptible of more than * ene construction,’”
the just or reasonable one must he preferred to “any very unjust or absurd one.”

Kent also says, ** Statutes are Jikewise to be construed in reference to the prinei-
ples of the cammon law;” (which, in vol. 1, p. 470, he describes as being, in great
pert, but “ the diclates of natural justice and cultivaled reason ;') *for it is not to
be presumed the legislature intended to make any innovation upon the common
law, further than the case absolutely required. This has been ihe language of the
courts in erery age, and when we consider, the constant, vehement, and exalted
eulogy which the ancient sages bestowed upon the common law, as the perfection
of reason, and the best birthright end noblest inheritance of the subject, we cannot
be surprised at the great sanction given to this rule of construction.” — 1 Kent, 463.

Rutherforth says, * All civil laws, and all contracts in general, are to be so con-
strued, where the words are of doubtful meaning, as to make them produce no other
effect but what is consistent with reason, or with the law of nature.”— B. 2, ¢A. 37,
p. 327,

“Lord Coke has laid it down as a general rule, that where words may have a
double intendment, and the one standeth with law and right, and the other is
wrongful and against law, the intendment which standeth witk law shall be taken.”
~ Co. Lit., 42, a. 6,183, a. Cited also in Polhier.

 When the terms of a contract are capable of two signifieations, we ought to
wnderstand them in the sense which is most agreeable 1o the nature of the contract.”
— Pothier on Conlracts, pari 1, ch. 1, art, 7, rule 3.

The Supreme Court of the United States say, ** An act of congress ought never to
be coustrued to violate the law of nations,” (or the law of nature, they might have
#aid, for the same reason, for the two are substantially synonymous in principle,)
“ if any other possible construction remains.”” —8 Cranch, 64.

Parsons, Chief Justice, says, **It is always to be presumed that the legislatuse
intend the most beneficial construction of their acts, when the design of them is
not apparent.” -4 Mass., 637,

* Statutes are not to be construed as taking away a common law right, unless the
intention is manifest.” —4 Mass., 473.

“1t is an established rule, that & statute is not to be construed se as to repeal
the common law, unless the intent 1o alter it is clearly expressed.” — 9 Pickering,
514,

* Laws are construed strictly to save a right, or avoid a penalty; and liberally
to give a remedy, or effect an object declared in the law.” —1 Baldwin, 316.

¢ Statutes are expounded by the rules and r of the law; and
though the words of a statute be general, yet they shall Le specially construed o
avoid an apparent injury.” — € Dane, 888.
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“This policy, founded in manifest justice, ought to be enforced in this case, if
the several lJaws in the statute-book, or any one of them, will admit of a reasonable
construction to this effect.” — 14 Mass., 92.

“No statute ought to be so construed as to defeat its own end; nor so as to
operate against reason ; nor so as to punish or damnify the innocent ; nor so as to
delay justice.” — 6 Dane, 596.

“The best construction of a statute is to construe it as near to the rule and rea-
son of the common law as may be, and by the course which that obsecrves in other
cases.” — Bacon’s Abr. Stat., I. 32.

Lord Coke, cited by Chief Justice Abbott, says, * Acts of parliament are to be so
construed, as no wan that is innocent, or free from injury, or wrong, be by a literal
construction punished or endamaged.” —3 Barnwell 4- A. 271.

“ When any words or expressions in a writing are of doubtful meaning, the first
rule in mixed interpretation is to give them such a sense as is agreeable to the
subject matter of which the writer is treating. For we are sure on the one hand
that this subject matter was ia his mind, and can on the other hand have no reason
for thinking that he intended anything which is different from it, and much less
that he intended anything which is inconsistent with it.” — Rutherforth, b. 2, ch.
7, p. 323.

% The interpretation or construction of the constitation is as much a judiciel act,
and requires the exercise of the same legal discretion, as the interpretation of a
law.” —1 Kent, 449.

“But we should particularly regard the famous distinction of things favorable,
and thiogs odious.”” — Valtel, B. 2, ch. 17, sec. 300,

% The precise point of the will of the legislature, or of the contracting powers, is
what ought to be followed ; but if their expressions are indeterminate, vague, or sus.
ceptible of a more or less extensive sense,— if this precise point of their intention
in the particular case in question cannot he discovered and fixed, by other rules of
interpretation, it sheuld be presumed, according to the laws of reason and equity.”
— Same.

¢ AU the things which, without too much burthening any one person in particular,
are useful and salulary to human sociely, ought to be reckoned among the favor-
able things. For a nation is already under a natural obligation with respect to
things of this nature ; so if it has in this respect entered into any particular en-
gagements, we run no risk in giving these engagements the most extensive sense
they are capable of receiving. Can we be afraid of doing violence to equity by
following the law of nature, and in giving the utmost extent to cbligations that are
for the common advantage of mankind? Besides, things useful to human society,
on this account, tend to the common advantage of the contracting powers, and are
consequently favorable. Let us,on the contrary, consider as odious everything that,
in its own nature, is rather huriful than of use o the human race.” — Same, sec.
302.

“ When the legislature, or the contracting powers, have not expressed their will
in terms that are precise and perfectly determinate, it is to be presumed that they
desire what is must equitable,” — Same, sec. 807.

“ We favor equity, und fly from what is odious, so far as that may be done with-
out going directly contrary to the tenor of the writing, and without doing violence
to terms,” — Same, scc. 308.

Assuming that the preceding principles of interpretation are correct, it may be
allowable, on account of the importance of the subject, and the contrary opinions
which appear to prevail, to apply them to another clause of the constitution than
those claimed for slavery.

20%
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The constitution declares that * the congress shall have power to declare war.?

This power, unqualified in its terms, would, if taken literally, and independently
of the declared objects of this and all the other powers granted to the government,
give congress authority to declare war for any cause whatever, just or unjust, for
reasons the most frivolous and wicked, as well as for the most nnporlant and
necessary purposes of self-preservation. Yet such is not the power that isactually

granted. All the principles of interpretation before laid down, requiring & construc-
tion consistent with justice, and prohibiting the contrary, limit this power to cases
of just war ; war that is necessary for the defence and enforcement of rights.

The objects of the powers granted to congress are * to establish justice,” * secure
liberty,” “provide for the common defence,” ¢~.; and the powers are to be con-
strued with reference to the accomplishment of these objects, and are limited by
them. Congress, therefore, have no constitutional authority to make wars of
aggression and conquest. And all acts of congress, of that nature, are unconsti-
tutional.

Law-books abound with cases in wnich general words are restrained to such par-
ticular meanings as are consistent with justice and reason. And the rule is well
established that general wards are always to be thus restrained, unless there be
something in the context to forbid it.

“ A thing which is within the letter of the statute is not within the statute,
unless it be within the intention of the makers.” — 15 Johnson, 381 ; 3 Cowen, 92 ;
1 Blackstone, 60~61 ; 3 Mass., 640 ; 5 Mass., 382 ; 15 Mass., 206 ; Bac. Abr. Stat.,
I, 45.

Was it the intent of * the people of the United States? to authorize their gov-
ernment to make wars of aggression and conquest? Their iutention must be
eollected from their words, but their words must always be taken in a sense con-
sistent with justice, and in no other, if the words are capable of a just meaning.
“ War” may be made for just, and for unjust purposes. But as two conflicting
intentions cannot be attributed to the same provision, the just intention must be
preferred to the unjust one. The preamble, also, as we have seen, shows the object
of this power to be “to secure liberty,” and * provide for the common defence.” A
good object, and a sufficient object, being thus apparent, and being also specially
declared in the preamble, no other can be attributed, and the power is consequently
fimited to that object.*

Plowden says, * And the judges of the law in all times past have so far pursued
the intent of the makers of statutes, that they have expounded acts, which were
general in words, to be but particular, when the intent was particular.” — Plow-
den, 204.

Vallel says, * We limit & law or a promise contrary to the literal sxgmﬁcatlon of
the terms, by regulating our judgment by the reason of that law, or that promise.”
— Vattel, B. 2, ck. 17,8ec. 292,

Also, * The restrictive interpretation takes place, when a case is presented in
which the law or the treaty, according to the ngor of the terms, lead to something
uolawful. This exception must then be made, since nobody can promise or ordain
what is unlawful. For this reason, though assistance has been promised to an
ally in all his wars, no assistance ought to be given him when he undertakes one
that is manifestly unjust Y Same, sec. 293.

Also, * We should, in relation to things odious,” (that is, ** everything that in its
own nature js rather hurtful than of use to the human race,”) “take the terms in
the most confined sense.’” — Same, sec. 308.

The Supreme Court of the United States, also, say, *“ An act of congress,” (and

# Story says, *The true office of the preamble is 1o expound the nature, and estent, and
application of the powers actually conferred by the coastitution*’—1 Story’s Com. om
Conas,, 445,
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the same reason applies to the constitution,)  ought never to be construed to violate
the law of nations, 1f any other possible construction remains.” —2 Cranch, 64.

To understand the force of this Jast rule, some definition of the law of nations is
necessary. The best general definition of 1t is, that which considers nations as
individuals, and then applies the same principles of natural law to them, that are
applicable to individuals. ‘This rule, however, requires to Le modified by being
made more lenient to nations, in certain cases, than to individuals. For example;
the whole people of a nation are not to have war made upon them, for wrongs
done by their government, any sooner or further than is necessary to compel them
10 redress those wrongs as soon as, in the nature of things, they (the people) can
do it, by changing, or operating upon their government. The reasons are these:
The people, by instituting government, or appointing certain individuals to admin-
ister 1t, do not authorize those individuals to commut any wrongs against foreign
natiens, They are not, therefore, themselves culpable for those wrongs. When,
then, such wrongs are committed, all that the people can be required to do, is that
they dismiss the wrong doers from power, and appoint others who will redress the
injuries committed. And to do this, the people mnust be allowed such time as is
reasonable and necessary, which will be more or less, according to circumstances,
But ample time must be sure to be allowed in all cases, before war against them
can be lawful.

2. In controversies as to their respective rights and wrongs, nations are each
entitled 10 longer time for investigating and determining their rights than individ-
uals, because it is not in the nature of things possihle that a whole people can
investigate such questions with the same promptaess that individuals can investi-
gate their respective rights in their private controversies ; and a whole people are
not to be held liable, by having war made upon them, untl they have had ample,
or, at least, reasonable, time to investigate the matters in controversy.

3. Nations are entitled to longer delays for fulfilling their contracts, paying their
debts, &c., than individuals, because governments, no more than individuals, can
be required to perform impossibilities, and & government’s means of paying its
debts must he obtained by systematic processes of taxation, which require a longer
or shorter time, according to the wealth and resources of the country.

4. But another reason why greater forbearance is due to nations than to individ-
uals, is, that it generally happens that a part only of a nation are disposed to with-
hold justice, while the rest are willing to do it. Yet if the nation, as a whole,
were held responsibile to the same rigid rules as an individualy by having war
declared on the first want of promptitude in fulfilling their duty, the innocent
would be involved in the same punishment with the guilty.

For all these reasons, and some others, great lenity and forbearance in the
enforcement of rights is demanded by the law of nations, or by the natural law
applicable to nations.

To apply the foregoing principles: If the war in which the United States are
now engaged with Mexico, be one, not of defence, but of aggression, on their part,
or be made in violation of natural law, it is unconstitutional, and all procecdings
had in the prosecution of it are illegal. The enlistments of soldiers for that service
are illegal ; and the soldiers are not bound by their enlistments. The soldiers
legally owe no obedience to their officers. The officers have no legal authority
over their soldiers. 'The oaths of the officers to obey the Jaws of the United States,
while they are in the territory of Mexico, are of no legal obligation. And the offi-
cers and soldiers, while in Mexico, are in no way legally amenable to the govern-
ment or laws of the United States for their conduct, They owe no legal obedience
to the orders of the president. They are, in the eye of our own law, mere banditti.
They may throw off all allegiance to the government of the United States, turn
conquerors on their own account, and it will be no offence against the laws of the
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United States. The appropriations for carrying on the war in Mexico are illegsl,
and might, with as rauch constitutional authority, be made to Mexican brigands, as
to our own soldiers. Finally, our soldiers are hound to know our own constitutional
law on this point, and to know that they are acting without legal authonity, They
are, therefore, not entitled to the rights of prisoners of war, in case they should fall
into the hands of the Mexican government,but are liable to he treated as robbers
and murderers ; and our government, in such an event, would have no cunstitutional
right to protect them, by force, from their liability to Mexican laws, for all the
crimes they are now committing,
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CHAPTER XVIII.
SERVANTS COUNTED AS UNITS.

THE constitution {(Art. 1, Sec. 2) requires that the popular basis
of representation and taxation be made up as follows, to wit :

« By adding to the whole number of free persons, including
those bound to service for a term of years, and excluding Indians
not taxed, three fifths of all other persons.”

If the word free, in this clause, be used as the correlative of
slaves, and the words “ nll other persons’” mean slaves, the words
« including those bound to service for a term of years” are sheer
surplusage, having no legal force or effect whatever; for the per-
sons described by them would of course have been counted with
the free persons, without the provision. If the word free were
used as the correlative of slaves at all, it was used as the correla-
tive of slaves alone, and not also of servants for a term of years,
nor of prisoners, nor of minors under the control of their parents,
nor of persons under any other kind of restraint whatever, than
the simple one of chattel slavery. ¥

It was, therefore, wholly needless to say that “ persons bound to
service for a term of years” should not be counted in the class
with slaves, for nobody, who understood the word free as the cor-
relative of slaves, would have imagined that servants for a term
of years were to be included in the class with slaves. There
would have been nearly or quite as much reason in saying that
minors under the control of their parents, persons under guardian-
ship, prisoners for debt, prisoners for crime, &c., should not be
counted in the class with slaves, as there was in saying that ser-
vants for a term of years should not be counted in that class. In
fact, the whole effect of the provision, if it have any, on the slave
hypothesis, is to imply that all other persons under restraint, except

* If the word free were used as the correlative of any other kinds of restraint
than slavery, it would not have implied slavery as its correlative, and there wonld
have been no ground for the argument for slavery, On the other hand, if it were
used as the correlative of slavery, there was no need of specially excepting from
the implication of slavery  those bound to service for a term of years,” for they
were known by everybody not to be slaves.
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+ those bound to service for a term of years,” shall be counted in
the class with slaves; because an exception of particular persons
strengthens the rule against all persons not excepted. So that, on
the slave hypothesis, the provision would not only be unnecessary
in favor of the persons it describes, butit would even be dangerous
in its implications against persons not included in it.

But we are not allowed to consider these words even as sur-
plusage, if any reasonable and legal effect can be given them.
And under the alien hypothesis they have such an effect.

Of the “ persons bound to service for a term of years” in those
days, large numbers were aliens, who, but for this provision, would
be counted in the three fifths class. There was, nevertheless, a
sound reason why they should be distinguished from other aliens,
and be counted as units, and that was, that they were bound to the
country for a term of years as laborers, and could not, like other
aliens, be considered either a transient, unproductive, or uncertaia
population. Their being bound to the country for a term of years
as laborers, was, to all practical purposes, equivalent to naturaliza-
tion ; for there was little or no prospect that such persons would
ever leave the country afterwards, or that, during their service,
they would recognize the obligations of any foreign allegiance.

On the alien hypothesis, then, the words have an effect, and a
reasonable one. On the slave hypothesis, they either have no
effect at all, or one adverse to all persons whatsoever that are underx
any kind of restraint, except servants for a term of years.

CHAPTER XIX.
SLAVE REPRESENTATION.

Tas injustice to the Nor¢h that is involved in allowing slaves,
who can have no rights in the government, who can owe it no
allegiance, who are necessarily its enemies, and who therefore
weaken, instead of supporting it— the injustice and inequality of
allowing such persons to be represented at all in competition with
those who alone have rights in the government, and who alone
support it, is so palpable and monstrous, as utterly to forbid any
such construction being put upon language that does not necessa.
rily mean it. The absurdity, also, of such a representation, is, if
possible, equal to itsinjustice. 'We have no right —legal rules, that
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are nniversally acknowledged, imperatively forbid us—unneces-
sarily to place upon the language of an instrument a construction,
that either stultifies the parties to it to such a degree as the slave
construction does the people of the North, or that makes them con-
sent to having such glaring and outrageous injustice practised
upon them,

But it will be said in reply to these arguments, that, as a com-
pensation to the North for the injustice of slave representation, all
direct taxes are to be based on population ; that slaves are to be
counted as three fifths citizens, in the apportionment of those
taxes; and that the injustice of the representation being thus
compensated for, by a corresponding taxation, its absurdity is_re-
moved.

But this reply is a mere assumption of the fact that the consti-
tution authorizes slave tazation; a fact, that, instead of being
assumed, stands only on the same evidence as does the slave rep-
resentation, and therefore as much requires to be proved by addi-
tional evidence, as does the representation itself. The reply admits
that the slave representation is so groundless, absurd, unequal, and
unjust, that it would not be allowable to put that construction upon
the clause, if it had provided only for representation. Yet it at-
tempts to support the construction by alleging, without any addi-
tional evidence, that the direct taxation, (if there should ever be
any direct taxation,) was to be on the same absurd principle. But
this is no answer to the objection. It only fortifies it; for it ac-
cuses the constitution of two absurdities, instead of one, and does
it upon evidence that is admitted to be insufficient to sustain even
one. And the argument for slavery does, in reality, accuse the
constitution of these two absurdities, without bringing sufficient
evidence to prove either of them. Not having sufficient evidence
to prove either of these absurdities, independently of the other, it
next attempts to make each absurdity prove the other. But two
legal absurdities, that are proved only by each other, are not proved
at all. And thus this whole fabric of slave representation and
slave taxation falls to the ground.

Undoubtedly, if the clause authorizes slave representation, it
also authorizes slave taxation ; or if it authorizes slave taxation, it
undoubtedly authorizes slave representation. But the first question
to be settled is, whether it authorizes either? And this certain.y
is not to be answered in the affirmative, by simply saying that, if
it authorizes one, it authorizes the other.
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If any one wishes to prove that the clause authorizes slave
representation, he must first prove that point independently of the
taxation, and then he may use the representation to prove the tax-
ation ; or else he must first prove the slave taxation, and then he
may use the taxation to prove the representation. But he cannot
use either to prove the other, until he has first proved one inde-
pendently of the other; a thing which probably nobody will ever
undertake to do. No one certainly will ever undertake to prove
the representation independently of the taxation ; and it is doubtful
whether any one will ever undertake to prove the taxation, inde-
pendently of the representation. The absurdity and incongruity of
reckoning one single kind of property as persons, in a government
and system of taxation founded on persons, are as great as would
be that of valuing one single class of persons as property, in a
government and system of taxation founded on property. The
absurdity and incongruity in each case would be too great to be
allowable, if the language would admit, (as in this case it does
admit,) of another and reasonable construction.

Nevertheless, if any one should think that this slave tazation is
not a thing so absurd or unjust as to forbid that construction, still,
the fact that, if that construction be established, the absurd and
unjust representation will follow as a consequence from it,is a
sufficient reason why it cannot be adopted. For we are bound to
make the entire clause harmonious with itself, if possible ; and, in
doing so, we are bound to make it reasonable throughout, if that
be possible, rather than absurd throughout.

I have thus far admitted, for the sake of the argument, the
common idea, that the taxation, which the slave construction of
this clause would provide for, would be some compensation to the
North, for the slave representation. But, in point of fact, it would
not mecessarily be any compensation at all; for it is only direct
taxes that are to be apportioned in this manner, and the government
is not required to lay direct taxes at all. Indeed, this same unjust
representation, which it is claimed that the clause authorizes, may
be used to defeat the very taxation which it is said was allowed as
an equivalent for it. So that, according to the slave argument,
the unjust representation is made certain, while the compensating
taxation is made contingent; and not only contingent, but very
likely contingent upon the will of the unjust representation itself.
Here, then, are another manifest and gross absurdity and injustice,
which the slave construction is bound to overcome, before it can be
adopted.
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But suppose tne taxation had been made certain, so as to cor-
respond with, and compensate for, the representation — what then?
The purport of the clause would then have been, that the North
said to the South, * We will suffer you to govern us, (by means
of an unequal representation,) if you will pay such a portion,
(about one sixth,) of our taxes.” Certainly no construction, unless
an unavoidable one, is allowable, that would fasten upon the people
of the north the baseness and the infamy of having thus bargained
away their equal political power for money ; of having sold their
freedom for a price. But when it is considered how paltry this
price was, and that its payment was not even guarantied, or likely
ever to be made, such a construction of the contract would make
the people of the North as weak and foolish, as infamous and
despicable. Is there a man in the whole northern states, that
would now consent to such a contract for himself and his children ?
No. What right, then, have we to accuse all our fathers, (fathers
too who had proved their appreciation of liberty by risking life
and fortune in its defence,) of doing what none of us would do?
No legal rules of interpretation, that were ever known to any
decent tribunal, authorize us to put such a construction upon their
instrument as no reasonable and honorable man would ever have
agreed to. There never lived a man in the northern states, who
would have consented to such a contract, unless bribed or moved
to it by some motive beyond his proportionate share in such a
price. Yet this price is all the motive that can be legally assigned
for such a contract ; for the general benefits of the Union must be
presumed to have been equal to each party. If any difference
were allowable in this respect, it must have been in favor of the
North, for the South were the weaker party, and needed union much
more than the north,

This question has thus far been treated as if the South had
really made some pretence, at least, of paying more than her share
of taxation. But this is by no means the true mode of presenting
the question; because these persons, it must be remembered,
whom it is claimed were to be represented and taxed only as three
fifths of a person each, were legally free by the then existing State
constitutions ; and, therefore, instead of being slaves, not entitled
to be represented or taxed at all as persons, were really entitled
to be represented, and liable to be taxed, as units, equally with the
other people of the United States. AN this the North must be
presumed to have known. The true mode of presenting the ques-

21
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tion, therefore, is this, viz., 1. Whether the South, for the privilege
of enslaving a portion of her people, of holding them in slavery
under the protection of the North, and of saving two fifths of her
direct taxation upon them, agreed to surrender two fifths of her
representation on all she should enslave ? and, 2. Whether the
Nortk, in order to secure to herself a superiority of representation,
consented to the enslavement of a portion of the Southern people,
guarantied their subjection, and agreed to abate two fifths of the
direct taxation on every individual enslaved? This is the true
mode of presenting the subject; and the slave construction of the
clause answers these questions in the affirmative. It makes the
North to have purchased for herself a superior representation, and
to have paid a bounty on slavery, by remitting taxes to which the
South would have been otherwise liable ; and it makes the South
to have lartered away her equal representation, her equal political
power — makes her, in fact, to have sold her own liberties to the
North, for a pitiful amount of taxation, and the privilege of enslav-
ing a part of her own people.

Such is the contract— infamous on the part of both North and
South, and base, suicidal, and servile on the part of the South —
which the slave construction would make out of this provision of
the constitution. Such a contract cannot be charged upon political
communities, unless it be “ expressed with irresistible clearness.”
Much less can it be done on the evidence of language, which
equally well admits of a construction that is rational, honorable,
and innocent, on the part of both.

The construction which legal rules require, to wit, that * free
persons” mean the citizens, and * all other persons” the aliens,
avoids all these obstacles in the way of making this clause an
honorable, equal, and reasonable contract.

CHAPTER XX.
WHY ALIENS ARE COUNTED AS “THREE FIFTHS.”

Tuere are both justice and reason in a partial representation,
and a partial taxation, of aliens. They are protected by our laws,
and should pay for that protection. But as they ure not allowed
the full privileges of citizens, they should not pay an equal tax
with the citizens. They contribute to the strength and resources
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of the government, and therefore they should be represented. But
as they are not sufficiently acquainted with our system of govern-
ment, and as their allegiance is not made sufficiently sure, they
are not entitled to an equal voice with the citizens, especially if
they are not-equally taxed.

But it has been argued* that aliens were likely to be in about
equal numbers in all the States, in proportion to the citizens; and
that therefore no great inequality would have occurred, if no sep-
arate account had been taken of them. But it is not true that
aliens were likely to be in equal numbers in the several States in
proportion to the citizens. Those States whose lands were already
occupied, like Connecticut, Rhode Island, and Massachusetts, (ex-
clusive of Maine,) and who could not expect to retain even so much
as their natural increase of population, could not expect to receive
the same additions to it by the immigration of foreigners as New
York, Pennsylvania, and other States, that still had immense bodies
of unoccupied lands. And none of the old thirteen States could
expect long to have the same proportion of aliens as the new States
that were to be opened in the west. And even those new States,
that were then about to be opened, would scon become old, and
filled with citizens, compared with other States that were to be
successively opened still further west.

This inequality in the proportion of aliens in the respective States,
was then, and siill is, likely to be for centuries an important polit-
ical element; and it would have been weak, imprudent, short-
sighted, and inconsistent with the prevailing notions of that time, of
all previous time, and of the present time, for the constitution to
have made no provision in regard to it. And yet, on the slave
hypothesis, the constitution is to be accused of all this weakness,
imprudence, short-sightedness, and inconsistency; and, what is
equally inadmissible, is to be denied all the credit of the inten-
tions, which, on the alien hypothesis, the clause expresses; inten-
tions, the wisdom, justice, and liberality of which are probably
more conspicuous, and more harmoniously blended, than in any
other provision in regard to aliens, that any nation on earth ever
established, before or since.

It is as unnatural and absurd, in the interpretation of an instru-
ment, to withhold the credit of wise and good intentions, where the
language indicates them, as it is to attribute bad or foolish ones,

* By Wendell Phillips.
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where the language does not indicate them. And hence the posi-
tive merits of this clause, on the alien hypothesis, are entitled to
the highest consideration ; and are moreover to be contrasted with
its infamous demerits, on the slave hypothesis.

The preceding view of this clause is strongly eonfirmed by other
parts of the constitution. For example: The constitution allows
aliens, equally with the citizens, to vote directly in the choice of
representatives to congress, and indirectly for senators and presi-
dent, if suck be the pleasure of the State governments.* Yet they
are not themselves eligible to these three offices, although they are
eligible to all other offices whatsoever under the constitution.t All
that is required of them is simply the official oath to support the
constitution ; the same oath that is required of citizens.

Again. The constitution of the United States lays no restraint
‘upon their holding, devising, and inheriting real estate, if such
should be the pleasure of the State governments. And in many,
if notall, the States, they are allowed to hold, devise,and inherit it.

Now the facts, that they are not restrnined by the constitution
from holding, devising, and inheriting real estate; that they have
the permission of the constitution to vote, (if the State governments
shall please to allow them to do s0;) and that they are eligible to
a part of the offices, dut not to all, show that the constitution
regards them not as aliens, in the technical sense of that term,  dut
as partial citizens. They indicate that the constitution intended
to be consistent with itself throughout, and to consider them, ¢n
reality, what this argument claims that it considers'them in respect
of representation and taxation, viz., as three fifths citizens.

The same reason that would induce the constitation to make
aliens eligible to all offices, except tkhe three mamed, (to wit, those

*And in some of the States, as Illinois and Michigan, for example, they are
allowed to vote.

The provision in the constitution of the United States, in regard to electors, is
this: (art. 1, sec. 2.)

“The House of Representatives shall be composed of members chosen every sec-
ond year, by the people of the several States,” (not by the citizens of the United
States in each State, but by * the people of the several States,?) “and the electors in
each State shall have the qualifications requisite for electors of the most numerouns
branch of the State legislature.”

t They may be judges, ambassadors, secretaries of the departments, cormeanders
in the army and navy, collectors of revenue, postmasters, &c., equally with the
citizens.

$ For the term alien technically implies exclusion from office, exclusion from the
right of suffrage and inability to hold real estate,
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of representative, senator, and president,) and to allow them the
right of voting, would also induce it to allow them some right of
being counted in making up the basis of representation. On the
other hand, the same reasons which wowld forbid their eligibility,
as representatives, senators, and presidents, would forbid their being
reckoned equal to citizens, in making up the basis of representa-
tion; and would also forbid their votes for those officers being
counted as equal to the votes of citizens. Yet a single vote could
not be divided so as to enable each alien to give three fifths, or any
other fraction, of & vote. Here then was a difficulty. To have
allowed the separate States full representation for their aliens, as
citizens, while it denied the aliens themselves the full rights of
citizenship, (as, for instance, eligibility to the legislative and high-
est execulive offices of the government,) would have been incon-
sistent and unreasonable. How, then, was this matter to be
arranged ? The answer is, just as this argument claims that it
was arranged, viz., by allowing the aliens full liberty of voting, at
the discretion of the State governments, yet at the same time so
apportioning the representation among the States, that each State
would acquire no more weight in the national government, than if
her aliens had each given but three fifths of a vote, instead of a
€ull vote.

In this manner all the inconsistency of principle, which, it has
been shown, would have otherwise existed between the different
provisions of the constitution, relative to aliens, as compared with
citizens, was obviated. At the same time justice was done to the
States, as States; also to the citizens, as citizens; while justice,
liberality, and consistency were displayed towards the aliens them-
selves. The device was as ingenious, almost, as the policy was
wise, liberal, and just.

Compare now the consistency and reason of this arrangement
with the inconsistency and absurdity of the one resulting from the
slave hypothesis. According to the latter, the States are allowed
the full weight of their aliens, as citizens, in filling those depart-
ments of the government, (the legislative and highest executive,)
which aliens themselves are not allowed to fill. 2. Alieng are
allowed full votes with the citizens in filling offices, to which,
(solely by reason of not being citizens,) they are not eligible. 3.
And what is still more inconsistent, absurd, and atrocious even,
balf the States are allowed a three fifths representation for a class
of persons, whtm such States have made enemies to the nation,

2]%
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and who are allowed to fill no office, are allowed no vote, enjoy no
protection, and have no rights in, or responsibility to, the govern-
ment.

If legal rules require us to make an instrument consistent, rather
than inconsistent, with itself, and to give it all a meaning that is
reasonable and just, rather than one that is unjust and apsurd, what
meaning do they require us to give to the constitution, on the point
under consideration ?

The only imperfection in the constitution on this point seems to
be, that it does not secure the elective franchise to aliens. But this
omission implies no disfavor of aliens, and no inconsistency with
the actual provisions of the constitution; nor is it any argument
against the theory here maintained; for neither does the constitu-
tion secure this franchise to the citizens, individually, as it really
ought to have done. It leaves the franchise of both citizens and
aliens at the disposal of the State governments separately, as being
the best arrangement thst could then be agreed upon, trusting,
doubtless, that the large number of aliens in each State would
compel a liberal policy towards them.

From this whole view of the subject, it will be seen that the
constitution does not, in reality, consider unnaturalized persons as
aliens, in the technical sense of that term.* It considers them as
partial citizens, that is, as three fifths citizens, and two fifths aliens.
The constitution could find no single term by which to describe
them, and was therefore obliged to use the phrase, “all other per-
sons” than “ the free,” that is, “all other persons” than those
entitled to full representation, full rights of eligibility to office, and
“ull rights of citizenship generally. The term ¢ alien” would have
Yeen a repulsive, unfriendly, and wholly inappropriate one, by
which to designate persons who were in fact members of the gov-
=rnment, and allowed to participate in its administration on a foot-
ang so mear to an equality with the citizens. As the word had
acquired a technical meaning, indicative of exclusion from office,
from suffrage, from the basis of representation, and from the right
of holding real estate, its use in the constitution would have served
to keep alive prejudices against them, and would have been made
a pretext for great illiberality and injustice towards them. Hence
the constitution nowhere uses the word.

How much more reasonable in itself, and how much more cred-

* They are called aliens in this argument, for the want of any other word thes
will describe them.
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itable to the constitution and the people, is this mode of accounting
for the use of the words *all other persens,” than the one given
by the advocates of slavery, viz., that the people had not yet become
sufficiently shameless to avow their treason to all the principles of
liberty for which they had been distinguished, and, therefore,
Instead of daring to use the word ¢ slaves,” they attempted to hide
their crime and infamy under such a fig-leaf covering as that of
the words “all ether persons.” But the law knows nothing of
any such motives for using unnatural and inappropriate terms. It
presumes that the term appropriate for describing the thing is used
when that term is known —as in this case it was known, if the
things intended to be described were slaves.

CHAPTER XXI.
WHY THE WORDS “FREE PERSONS” WERE USED

Tae words “ free persons” were, I think, of themselves — that
is, independently of any desire that we may suppose a part of the
people to have had to pervert their true meaning —the most
appropriate words that could have been used to describe the native
and naturalized citizens — that is, the full citizens, as distinguished
from those partial citizens, (not technically aliens, though commonly
called aliens,) — whom I have supposed the words “ all other per-
sons” were intended to describe.

The real distinction between these two classes was, that the
first class were free of the gevermment ——that is, they were full
members of the State, and could claim the fzfl liberty, enjoyment
and protection of the laws, as a matler of right, as deing parties
20 the compact ; while the latter class were not thus free; they
could claim hardly anything as & right, (perhaps nothing, unless
it were the privilege of -the writ of kadeas corpus,) and were only
allowed, as @ matter of favor and discretion, such protection and
privileges as the general and State governments should see fit to
accord to them.

It was important that the first of these classes should be de-
scribed by some tecknical term ; because technical terms are more
definite, precise, and certain, in their meaning, than others. And
in this case, where representation and taxation were concerned,
the greatest precision that language admitted of was requisite.
Now, I think, there was no other word in the language that would



248 THE UNCONSTITUTIONALITY OF SLAVERY.

have described so accurately, as does the word * free,” (when used
in its technical sense,) the class which I have supposed it was
intended to describe.

The technical term, in the English law, for describing @ memder
of the state, is * free subject.”* * Free subjects” are the whole
body of the people, men, women, and children, who were either
born within the dominions and allegiance of the crown,t or have
been naturalized by act of parliament. Individually, they are
members of the state ; collectively, they constitute the, state. As
members of the state, they are individually entitled, of right, to
all the essential liberties and rights which the laws secure to the
people at large.

“ Free subjects” are distinguishable from aliens, or persons
born out of the country, but residing in the country, and allowed,
as a matter of privilege, such protection as the government sees
fit to accord to them. .

# Free subjects” are also distinguishable from denizens, who, in
the English law, are persons born out of the country, and not
naturalized by act of parliament, but have certain privileges con-
ferred upon them by the king’s letters patent.}

This term, * free subject,” had been uuiversally used in this
country, up ta the time of the revolution, to describe members of
the state, as distinguished from aliens. The colonial charters
guarantied to the subjects of the British crown, settling in the
colonies, that they and their children should ¢ have and enjoy all
the liberties and Zinmunities of free and natural subjects, to all
intents, constructions, and purposes whatsoever, as if they and
every of them were born within the realm of England.” And
up ta the revolution, the calonists, as everybody knows, all claimed
the rights and the title of * free British subjects.” They did not
call themselves citizens of Massachusetts, and citizers of Virginia.
They did not call themselves citizens at all. -The word citizen
was never, I think, used in the English law, except to describe
persons residing, or having franchises, in a city ; as, for example,

* ¢ SuprEcTs are bers of the Ith, under the king their head.”
Jacob’s, Williams’, and Cunningham’s Latw Dictionaries.

+ * All those are natural-born subjects, whose parents, at the time of their birth,
were under the actual obedience of our king, and whose place of birth was within
his dominions.” —7 Coke's Rep., p. 18. Bacon's Abridg., title Aliecn. Cunning-
ham's Law Dictionary, title Alien.

$ A denizen is in a kind of middle state, between an alien and a natural-bom
subject, and partakes of both of them.” — I Blackstone, 373. Jacod’s Law Didt.
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citizens of London. But as members of the state, they were all
called * free subjects,” or * free British subjects.”

Up to the time of the revolution, then, the term ¢ free subject”
was the only term in common use to describe members of the state,
as distinguished from aliens. As such it was universally known
in the country, and universally used. %

The term “ free" was also naturally an appropriate one by which
to describe a member of a free state; one who was politically
Jree, and entitled, of right, to the full and free enjoyment of all
the liberties and rights that are secured to the members of a gov
ernment established for the security of men’s personal freedom.
‘What but a * free subject,” or * free person,” could such a member
of a free state be appropriately called ?

And when it is considered in what estimation * the liberties of
England,” * of Englishmen,” and of English subjects everywhere,
were held; that they were the peculiar pride and boast of the
nation ; the title of “ free” is seen to be a perfectly natural and
appropriate one, by which to designate the political rank of those
who were entitled, of right, to the possession and enjoyment of all
those liberties, as distinguished from those not entitled to the same
liberties.

After the Declaration of Independence, the word ¢ subject” was
no longer an appropriate name for the people composing our repub-
lican States; for “ subject” implied a sovereign; but here the
people had themselves become the sovereigns. The term * sub-
ject” was, therefore, generally dropped. It seldom appears in the
State constitutions formed after the Declaration of Independence.

But although the term * subject” had been generally dropped,
yet, up to the adoption of the United States constitution, no other
single term had been generally adopted in the several State consti-
tations, as a substitute for “free subject,” to describe the members
of the state, as distinguished from aliens.

The terms people, inhabitants, residents, which were used in
most of the State constitutions, did not mark the difference between
native and naturalized members of the state, and aliens.

The term * freeman” was used in some of the State constitu-

* The only other term, I think, that was ever used in the English law,ina
similar sense, was “ freeman ;” as, for instance, ‘ freeman of the realm.” But
*free subject” was the common term. “ Freeman"” was more generally used to
denote members of incorporated trading companies, and persons pnesessing fran-
chises in a cily. Besides, it did not, I think, so generally, if ever, include women
and children, as did “ free subjects.”
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tions; but its meaning is sometimes indefinite, and sometimes
different from what it appeats to be in others. For example. In
the then existing Declaration of Rights of the State of Delaware,
(Sec. 6,) it would seem to be applied only to male adults. In the
then existing * constitution and form of government " of Maryland,
(Sec. 42,) it would seem to include only males, but males under
as well as over twenty-one years of age. Again, in the * Declara-
tion of Rights” of the same Siate, (Secs. 17 and 21,) it would
seem to include men, women, and children. In the “ Declaration
of Rights” of North Carolina, (Secs. 8, 9, 12, and 13,) it would
seem to include men, women, and children. Again, in the * con-
stitution or form of government” of the same State, (Secs. 7 and
8,) it would seem to mean only male persons.

“The result was, that the precise legal meaning of the word was
aot sufficiently settled by usage in this country, nor had the word
itself been so generally adopted in the State constitutions, as to
malke it either a safe or proper one to be introduced into the repre-
sentative clause in the United States constitution. It would also
have been equally objectionable with the words « free persons,” in
its liability 10 be interpreted as the correlative of slavery.

What term, then, should the United States constitution have
adopted to distinguish the full members of the state from unnat-
uralized persons? ¢ Free subjects” was the only term, whose
meaning was well settled, and with which the whole people of the
United States had ever been acquainted, as expressing that idea,
and no other. But the word * subject,” we have already men-
tioned, was no longer appropriate. By retaining the word ¢ free,”
which was the significant word, and substituting the word ¢ per-
sons” for ¢ subjects,” the same body of people would be described
as had before been described by the term * free subjects,” to wit,
all the full members of the state, the native and naturalized per-
sons, men, women, and children, as distinguished from persons of
foreign birth, not naturalized. What term, then, other than * free
persons,” was there more uppropriate to the description of this
body of the people?

The word * free,” it must be constantly borne in mind, if intro-
duced into the constitution, would have to be construed with refer-
ence to the rest of the instrument, in which it was found, and of
course with reference to the government established by that instru.
ment. In that connection, it could legally mean nothing else than
the members of the state, as distinguished from others, unless, (as
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was not the case,) other things should be introduced into the
instrument to give the word a different meaning.

The word * free,” then, was an appropriate word, iz itself, and,
in its tecknical sense, (which was its presumptive sense,) it was pre-
cisely the word, to be used in the constitution, to describe with
perfect accuracy all that body of the people, native and naturalized,
who were full members of the state, and entitled, of right, to the
full liberty, or political freedom, secured by the laws, as distin-
guished from aliens and persons partially enfranchised. In short,
it described, with perfect accuracy, those who were free of the
government established by the constitution. This was its precise
legal meaning, when construed, as it was bound to be, with refer-
ence to the Ttest of the instrument; and it was the only meaning
that it could have, when thus construed.

A word of this kind was wanted — that is, a word of precisely
the same meaning, which the word free, in its technical sense,
bears, with reference to the rest of the instrument and the govern-
ment established by it, was wanted — because representation and
taxation were to be based upon the persons described, and perfeot
accuracy of description was therefore all important.

Now, those who object to the term * free persons” being taken
in that sense, are bound to show a better term that might have
been used to describe the same class of persons. I think there is
not another word in the language, technical, or otherwise, that
would have described them so accurately, or so appropriately.

The term * freemen,” we- have seen, would not have been so
appropriate, for it was liable to be taken in a narrower significa-
tion, so as to include only male adults, or persons entitled to the
elective franchise. But * free persons” included men, women, and
children, voters and non-voters, who were entitled to protection
under the laws as of right.

« People,” * residents,” and “ inhabitants” would not do, because
they included all persons living in the country, native, naturalized,
and aliens,

The only other word, that could have been used, was * citszens.’
Perhaps if that word had been used, the courts, construing it with
reference to the rest of the instrument, would have been bound to
put the same construction upon it that they were bound to put
upon the words *free persons.” Nevertheless, there were deci-
sive objections against the adoption of it in the representative clause.
The word * citizens” was not, at that time certainly, (even if it be
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now,) a word that had acquired any such definite meaning, either
in England, or in this country, as describing the great body of free
and equal members of the state, men, women, and children, as
had the word “free.” In fact, it had probably never been used in
that sense at all in England; nor in this country up to the time
of the revolution. And it is probable, (as will hereafter be seen,)
that it had never been used in that sense in this country, up to the
adoption of the constitution of the United States, unless in the
single constitution of Massachusetts. Its meaning, in this country,
is, to this day, a matter of dispute. Lawyers, as well as others,
differ about it, as will presently be seen.

The word “ citizen” is derived from the Latin civis; and its true
signification is to describe one’s relations to a city, rather than to a
state. It properly describes either a freeman of a city, or a mere
resident, as will be seen by the definitions given in the note.*

* 4 Cyvis, a citizen ; a freeman or woman ; a denizen.” — Ainsworth.

“ CrmizeN, a freeman of a city; not a foreigner ; not a slave.” — Joknson.

“ Citizex, a {reemnan of a cify.” — Bailey.

“ CitizeNs (cires) are either freemen, or such as reside and keep a family in the
city, d-c., and some ure citizens and freemen, and some are not, who have not so
great privileges as the others.” — Williams* Law Dictionary; Cunninghain's do.

“CirizEN, & native or inhabitant ol a cily, vested with the freedom and rights
thereof.” — fRees® Cyclopedia.

“The civil government of the city of London is vested by charters and grants
from the kings of England, in its own corporation, or body of citizens.” — Rees’
Cyclopedia.

“ Citovey, (Fr.) citizen, an inhahitant, or freeman of a city.” — Boyer.

% CiTi1zEN, an 1nhabitant of a cily; one who dwells or inhabits in a city; one
who possesses or enjoys certain privileges of a city; a freeman of a city; one who
follows, pursues, or practises the trades or businesses of a cify, as opposed to those
who do not.” — Richardson.

“ Though they are in the world, they are not of it, as a cilizen of one city may
live in another, and yet not he free of if, nor properly of it, but a mere stranger
and a forcigner.” — Bishop Deveridge, cited by Richardson.

“Crmizex. 1. The native of a cily, or an inhabitant who enjoys the freedom
and privileges of the city in which he resides; the freeman of a cily, as distin-
guished rom a foreigner, or one not entitled to its franchises. * * *

5. In the United States, a person, native or naturalized, who has the privilege
of exercising the eleclive franchise, or the qualifications which enable him to vote
for rulers, and to purchase and hold real estate.” — Webster.

“ Citizexs, persons, One who, under the constitution and laws of the United
States, has a rizht o vole for represcnlalives in congress, and other public officers,
and who is qualified to fill officcs in the gift of the people. — Bouvier's (American)
Law Dict.

Kent denies that citizenship depends on one’s right of suffrage, and says that
women and children are citizens. —2 Kent, 258, note in third cdition.

I am not aware that Story anywhere gives a definition of the word citizen, as it
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It will be seen also, by these definitions, that, taking the word
in its est sense, and also with reference to the state, it could, at
most, only have been held synonymous with the *free persons”
or ‘“freemen” of the state; and that we should then have been
obliged to employ these latter terms, in their technical senses, in
order to define it.

It would also have been even more liable than the term * free”
10 the objection of impliedly excluding slaves; for in Rome, where
the term was used, and whence it has come down to us, they had
slaves, who of course were not regarded as citizens; while in
England, whence the term *free” was borrowed, they had no
slaves.

The term “free citizen” was also used in the then existing
State constitutions of Georgia and North Carolina, where they
held slaves, (though not legally.) 1If, then, the word had been
employed in the United States constitution, there would have been
at least as much reason to say that it excluded slaves, as there
would be for saying that the word * free” excluded them.

The term *citizen” was objectionable in still another respect,
viz., that it seems to have been previously, as it has been since,
employed to define those who enjoyed the, elective franchise. But
it would be unreasonable that the constitution should base repre-
sentation and taxation upon a distinction between those enjoying
the elective franchise, and *all other persons” — it being left with
the States to say who should enjoy that franchise. Yet, if the
constitution had used the word *citizen” in connection with rep-
resentation and taxation, it might have given some color to that
idea.

But to prove how inappropriate would have been the use of the
word “citizens,” in the representative clause — where a word of a

1s used in the constitution. He says, that * every citizen of a State is ipso facte
a citizen of the United States ;” and that ‘“a person who is a naluralized citizen
of the United States, by a like residence in any State in the Union, becomes ipso
Jacto a citizen of that State.” — (3 Com. on Consl., p. 665-6.) But this saying
that a citizen of & Stale is a citizen of the United States, and vice versa, gives us
no information as to who is either a citizen of a State, or of the United States,
other than those “ naturalized” by act of Congress.

These authprities show that the word citizen has had different meanings, and
that its ineaning was not, at the adoption of the constitution, and even now is not,
well settled, and therefore that it was not a proper word to be used in a clauss
where certainty was so important.

1t is especially uncertain whether the word citizens would have incloded women
and children, as do the words * free persons.”

22
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precise and universally known meaning was required — the follow-
ing facts are sufficient ; for we are to look at the word as people
looked at it at that day, and not as we look at it now, when it has
grown into use, and we have become familiar with it.

Of all the State constitutions in existence in 1789, the word
citizen was used in but three, to wit, those of Massachusetts, North
Carolina, and Georgia; and in those, only in the following man-
ner:

In the constitution of Massachusetts it was used some half dozen
times, and in such connections as would indicate that it was used
synonymously with the members of the state.

In the constitution of North Carolina it was used but once, (Sec.
40,) and then the term  free citizen,” was used; thus indicating,
either that they had more than one kind of citizens, or that the
word citizen itself was so indefinite that its meaning would be
liable to be unknown to the people, unless the word free were
used to define it.

In the constitution of Georgia it was used but once, (Art. 11,)
and then in the same manner as in the constitution of North Car-
olina, that is, with the word free prefixed to it for the purpose of
definition.

In the constitutions of the other ten States, (including the char-
ters of Rhode Island and Connecticut,) the word citizen was not
used at all.

Inthe Articles of Confederation it was used but once, (Art. 4, Sec.
1,) and then the term was, as in the constitutions of Georgia and
North Carolina, * free citizens.”

So that there was but one constitution, (that of Massachusetts,)
out of the whole fourteen then in the country, in which the word
citizen could be said to be used with any definite meaning attached
to it. In the three other cases in which it was used, its own indefi-
niteness was confessed by the addition of the word free, to define it.

A word so indefinite, and so litle known to the people, as was
the word citizen, was of course entirely unsuitable to be used in
the representative clause for the purpose of describing the native
and naturalized members of the state, men, women and. children,
as distinguished from persons not naturalized.

For all these reasons the word citizens was objectionable; while
in reference to slavery, it would seem to have been not one whit
better than the words * free persons.”’

Finally, the term "¢ free persons” was much more appropriate,
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in itself, to designate the members of a free state, of a republican
government, than was the word citizen, which, of itself, implies
a0 necessary relationship to a free state, any more than to an
aristocracy.

Whiat objection was there, then, to the use of the words * free
persons,” in the constitution, for describing the members of the
state? None whatever, save this, viz., the liability of the words
to be perverted from that meanring, if those who should administer
the government should be corrupt enough to pervert them. This
was the only objection. In every other view, the words chosen,
(as well the words * free persons” as the words *all other per-
sons,”*) were the best the English language afforded. They
were the most accurate, the most simple, the most appropriate, to
express the true idea on which a classification for purposes of rep-
resentation and taxation should be founded.

These words, then, being, in themselves, the best that could be
used, could the North have reasonably objected to their use? No.
They could not say to the South, * We fear you do not understand
the legal meaning which the word free will bear'in this instru-
ment.” For everybody knew that such was the meaning of that
word when used to describe men’s relation to the state; and every-
body was bound to know, and every lawyer and judge did actually
know, that the word, if used in the manner it is in the constitution,
could legally be construed only with reference to the rest of the
mstrument, and consequently could describe only one’s relation to
the government established by the instrument; that it was only by
violating all legal principles of interpretation that'it could be made
to describe any merely personal relation between man and man,
illegal and criminal in itself, and nowhere else recognized by the
instrument, but really denied by its whole purport.

The legal meaning of the word, then, was undoubted ; and that
was all the North could require. They could not require that
other Janguage should be introduced for the special purpose of
preventing a fraudulent construction of this word. If it had been
intended to form the constitution on the principle of making every-
thing so plain that no fraudulent construction could possibly be put
upon it, a new language must have been invented for the purpose ;
the English is wholly inadequate. Had that object been attempted,
the instrument must have been interminable in length, and vastly

# See Chap. 20 and 22,
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more confused in meaning than it now is, The only practicable
way was for the instrument to declare its object in plain terms in
the preamble, as it has doune, viz., the establishment of justice, and
the security of liberty, for “the people of the United States, and
their posterity,” and then to use the most concise, simple, and
appropriate language in all the specific provisions of the instru-
ment, trusting that it would all be honestly and legally interpreted,
with reference to the ends declared to be in view. And this rule
could no more be departed from in reference to slavery, than in
reference to any other of the mony crimes then prevalent.

It would have been only a mean and useless insult fo the onest
portion of the South, (if there were any honest ones amongst them,)
to have said to the whole South, (as we virtually should have
done if any specific reference to slavery had been made,) “ We
fear you do not intend to live up to the legal meaning of this
Jnstrument. 'We see that you do not even enforce the State con-
stitutions, which you yourselves establish ; and we have suspicions
that you will be equally false to this. We will, therefore, insert
a special provision in relation to slavery, which you cannot mis-
construe, if you should desire to do so.”

The South would have answered, “ Whatever may be your
suspicions of us, you must treat with us, if at all, on the presump-
tion that we are honorable men. Tt is an insult to us for you to
propose to treat with us on any other ground. If you dare not
trust us, why offer to unite with us on any terms? If you dare
trust us, why ask the insertion of specifications implying your
distrust? We certainly can agree to no instrument that contains
any imputations upon our own integrity. We cannot reasonably
be asked to defame ourselves.”

Such would ‘have been the short and decisive answer of the
South, as of any other community. And the answer would have
been as just, as it would be decisive.

All, then, that the North could ask of the South was to agree to
an honest instrument, that should “be the supreme law of the
land, anything in the constitution or laws of any State to the con-
trary notwithstanding,” and that all State, as well as national
officers, executive, legislative, and judicial, should swear to sup-
port it. 'This the South were ready to do, some probably in good
faith, others in bad faith. But no compact could be formed
except upon the presumption tha} all were acting in good faith,
whatever reason they may have had to suspect the contrary on
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the part of particular portions of the country, or with reference to
particular portions of the instrument. And it would have been as
foolish as useless to have suggested the idea of especial guards
against fraudulent constructions in particular cases.

It was a great point gained for liberty, to get the consent of the
whole country to a constitution tkat was Ahonest in itself, however
little prospect there might be that it would be speedily enforced in
every particular. An instrument, honest in itself, saved the char-
acter and conscience of the nation. It also gave into the hands of
the true friends of liberty a weapon sure to be sufficient for their
purposes, whenever they should acquire the numbers necessary to
wield it to that end.

CHAPTER XXII.
“ALL OTHER PERSONS.»

IT has been already shown, (in chapter 20,) that there was a
sufficient, and even a necessary reason for the use of the words
«all other persons,” in preference to the word * aliens.”

That reason was, that the word * alien” had a technical mean-
ing, implying exclusion from office, exclusion from suffrage, and
exclusion from the right to hold real estate ; whereas, the constitu-
tion intended no exclusion whatever, except simply from the three
offices of president, senator, and representative. The word
« gliens,” then, would have been a false word of itself, and would
also have furnished ground for many mischievous and unfriendly
implications and prejudices against the parties concerned.

If, then, only this single class of persons had been intended,
there was ample reason for the use of the words, *all other per~
sons ;" while, on the slave hypothesis-— that is, on the hypothesis
that the words include only slaves, as they are generally supposed
to do—no reason at all can be assigned for the use of these words,
instead of the word slave, except such a reason as we are not at
liberty to attribute to a law or constitution, if by any other reason-
able construction it can be avoided.

But whether the words * all other persons” include slaves, or
unnaturalized persons, there was still another reason for the use
of the words, “all other persons,” in preference either to the

0%
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word slaves, or the word aliens. That reason was, that the three
fifths class was to include more than one kind of persons, whether
that one kind were slaves or unnaturalized persons. * Indians
Rnot tazed” were to be included in the same count, and, therefore,
neither the word slaves, nor the word aliens, would have correctly
described all the persons intended.

So far as I am aware, all those who hold slavery to be constitu-
tional, have believed that  Indians not taxed” were exeluded both
from the count of units, and the three fifths count; that the words
“all other persons” refer solely to slaves; and that those words
were used solely to avoid the mention of slaves, of which the peo-
ple were ashamed. They kave bdelieved these facts just as firmly
as they have believed that slavery was constitutional.

I shall attempt to prove that *Indians not taxed,” mstead of
being excluded from both counts, were included in the three fifths
class, and, consequently, that the words * all other persons” were
perfectly legitimate to express the two kinds of persons, of which
that class were to be -composed. If this proof be made, it will
furnish another instance in which those who hold slavery to be
constitutional, have made false law, by reason of their abandoning
legal rules of inferpretation, and construing everything in the
light of their assumed insight into certain knavish intentions that
are nowhere expressed.

The clause reads as follows : —

« Representatives and direct taxes shall be apportioned among
the several States which may be included within this union, ac-
cording to their respective numbers, which shall be determined by
adding to the whole number of free persons, (including those
bound to service for a term of years, and excluding Indians not
taxed,) three fifihs of all other persons.”

The question arising on this clause is, whether there be any
class made by it, except the class of units, and the three fifths
class? Or whether there be three classes, to wit, the class of units,
the three fifths class, and another class,  Indians not taxed,” who
are not to be counted at all?

To state the question is nearly enough to answer it, for it is
absurd to suppose there is any class of “the people of the United
States” who are not to be counted at all. ¢ Indians not taxed,”
(that is, not taxed directly, for all Indians are taxed indirectly,)
are as much citizens of the United States as any other persons;
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and they certainly are not to be unnecessarily excluded from the
basis of representation and taxation.*

It would seem to be grammatically plain that the words *a¥l
other persons” include all except those counted as units. And it
would probably have always been plain that such was their mean-
ing, but for the desire of some persons to make them include
slaves, and their belief that, in order to make them include slaves,
they must make them include nobody but slaves.

The words “including those bound to service for a term of
years, and excluding Indians not taxed,” are parenthetical,t and
might have been left out, without altering the sense of the main
sentence, or diminishing the number of classes. They are thrown
in, not to increase the number of classes, but simply to define who
may, and who may not, be included in the first class, the class of
units.

This is proved, not only by the fact, that the words are paren-
thetical, (which would alone be ample proof,) but also by the fact
that the two participles, “ including® and *ezcluding,” are con-
nected with each other by the conjunction “and,” and are both
parsed in the same manner, both having relation to the * number”
counted as units, and to that alone.

The words, “ excluding Indians not tazed,” exclude the Indians
mentioned simply from the count of the preceding “ number,” the

* In saying that Indians were *citizens of the United States,” I of course mean
those living under the actual jurisdiction of the United States, and not those who,
though living within the chartered limits of the States, had never had the State or
United States jurisdiction extended over them ; but by treaty, as well as of nght,
retained their independence, and were governed by their own usages and laws.

It may be necessary for the information of some persons to state that the juris-
dictions of the several States have not always been coéxtensive with their chartered
limits. Thelatter were fixed by the charters granted by the crown, and had reference
only to the houndaries of the respective colonies. as against each other. But the
rights of the colonies, (and subsequently of the States,) within their chartered hm-
its, were subject to the Indian right of soil, or occupancy, except so far as that
right should be extinguished by the consent of the Indians. So long as the Indi-
ans should choose to retain their right of soil, or occupancy, and their indepen-
dence, and separate government, our governments had no jurisdiction over them,
and they were not citizens of the United States. But when they surrendered theit
right of soil, or occupancy, abandoned their separate government, and came within
our jurisdiction, or the States and the United States extended their jurisdiction
over them, they became citizens of the United States, equally with any other per-
sons. At the adoption of the constitution, there were several independent tribes
within the chartered limits of the States. Others had surrendered their indepen-
dent existence, and intermingled with the whites.

t I have inclosed them in parentbesis to show the sense more distinctly.
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number to which the word ¢ excluding” relates ; that is, the coumt
of units, They do nothing more. They do not exclude them
from any other count ; they do not create, or at all purport to cre-
ate, out of them a distinct class, They do not at all imply that
they are not to be counted at all. They do not, of tAemselves,
indicate whether these Indians, that are excluded from the count
of units, are, or are not, to be included in, or excluded from,
any other count. Tkey simply exclude them from the first count,
leaving them to be disposed of as they may be, by the rest of the
clause.

To make this point more evident, let us write the clause again,
supplying two words that are necessary to make the sense more
clear.

 Representatives and direct taxes shall be apportioned among
the several States which may be included within this union, ac-
cording to their respective numbers, which shall be determined by
adding to the whole number of free persons, (including therein
those bound to service for a term of years,and excluding therefrom
Indians not taxed,) three fifths of all other persons.”

Such is plainly the true grammatical construction of the sen-
tence ; and the phrases, * including therein,” and * excluding there-
Jfrom,” both plainly relate to one and the same number or count,
to wit, the number counted as units, and to that only. Grammat-
ically, one of these phrases has no more to do with the class of
# all other persons,” than the other.

On grammatical grounds there would be just as much reason in
saying that the word “ including ” includes servants in the class of
‘ all other persons,” as there is in saying that the word * exclud-
mg” ercludes Indians from that class; for it is perfectly apparent,
that the words including and ezcluding refer only to one and the
same number, and that number is the namber counted as units.

To illustrate this point further, let us suppose these parenthetical
sentences to have been transposed, and the clause to have read thus:

% By adding to the whole number of free persons, (excluding

therefrom Indians not taxed, and including therein those bound to
service for a term of years,) three fifths of all other persens.”

It is plain that the sense of the clause would not have been in
the least altered by this transposition. Yet would anybody then
have supposed that Indians were exacluded from the class of * all
other persons?” Or that ¢ those bound to service for a term of
years" were included in the class of ¢ all other persons?” Cer-
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tainly not. Everybody would then have seen that the words in-
cluding and ezcluding both related only to the preceding number
— the number counted as units. Yet it is evident that this trans.
position has not at all altered the grammatical construction or the
legal sense of the clause.

The argument for slavery, while it claims that the word includ-
ing includes servants in the number of %nits only, claims that the
word ezcluding excludes Indians both from the number of units,
and also from the number of ¢ all other persons;” that the word
including includes servants in only ore count, but that the word
excluding excludes Indians from b0tk counts; whereas it is per-
fectly manifest that the two words, including and ezcluding, relate
to one and the same count, to wit, the count of units, and to that
alone.

There would be just as much reason, on grammatical grounds
in saying that the word including includes servants in dotk counts,
as there is in saying that the word-ezeluding ezcludes Indians from
both counts.

Inasmuch, then, as the words of the parenthesis, viz., the words
“ tncluding those bound to service for a term of years, and exclud-
ing Indians not tazed,” refer only to the count of units, and serve
only to define those who may, and those who may not, be included
in that count, they do not, and cannot, create any new class,
additional to the two named exteriorly to the parenthesis, to wit,
the class of units, and the three fifths class.

There being, then, but two classes made, and “Indians not
taxed,” being specially excluded from the first, are necessarily
tncluded in the last.

Both the grammar and the law of the clause, (though perhaps
not its rhetoric,) would therefore be adequately provided for, even
if there were no other persons than * Indians not taxed” to be
reckoned in the class of ¢ all other persons;” for * Indians not
taxed ” are ‘ otker persons” than those counted as units. And we
cannot, I think, make these words, * all other persons,” imply the
existence of slaves, if we can find any other persons than slaves
for them to refer to.

Further. There being but two classes made, to wit, the class
of units and the three fifths class, and ¢ Indians not taxed” being
excluded fropn the first, and therefore necessarily included in the
last, it would follow, if the eonstitution uses the word “free” as
the correlative of slaves, that it either considers these Indians as
dlaves, or that, for purposes of representation and taxation, it counts
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them in the same class with slaves—a thing that, so far as [ know
has never been done.

But perhaps it will still be said by the advocates of slavery, (for
this is all they can say,) that * Indians not taxed” are not to de
counted at all ; that they are to be excluded from both classes.

But this is, if possible, making their case still worse. It shows
how, in order to extricate themselves from one dilemma, they are
obliged to involve themselves in another — that of excluding en-
tirely from the popular basis of representation and taxation, & part
of those who are not only not slaves, but are confessedly actual
citizens.

To say that * Indians not taxed” are not to be counted at all;
that they are to be excluded both from the class of units and the
three fifths class, is not only violating the grammar of the clause,
(ns has already been shown,) but it is violating all common sense.
Indians living under the governments of the States and the United
States-— that is, within the territory over which the United States
and one of the several States have actually extended their civil
jurisdiction—are as much citizens of the United States as any-
body else; and there is no more authority given in the constitution
for excluding them from the basis of representation and taxation,
than there is for excluding any other persons whatever. Ir fact,
the language of the constitution is express, that all persons shall
be counted either in the class of units or in the three fifths class;
and there is no escape from the mandate. The only exclusion
that the constitution authorizes, is the exclusion of * Indians not
taxed” from the count of units.

But perhaps it will be claimed that Indians are not citizens, and
therefore they are excluded of course. Bat there is not the least
authority for this assertion, unless it be in regard to those trjbes,
or nations, who, living within the chartered limits of the States,
have, nevertheless, retained their separate independence, usages,
and laws, and over whom the States have not extended their civil
jurisdiction. The assertion is wholly groundless as to all those
Indians who have abandoned their nationality, intermingled with
the whites, and over whom the States have extended their juris-
diction. Such persons were as much a part of the people of the
United States, and were as much made citizens by the constitution,
as any other partion of the people of the country.

This exception of * Indians not taxed” from the count of units,
of itself implies that Indians are citizens; for it implies that, but
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for this express exception, they would @l have been counted as
units.

Again. This exception cannot be extended beyond the letter
of it. It therefore applies only to those * not tazed ;" and it ex-
cludes even those only from the count of uxits; thus leaving all
that are tazed to be counted as units ; which of course implies that
they are citizens. And if those Indians, ko are tazed, are citizens,
those who are * not tazed” are equally citizens. Citizenship does
not depend at all upon taxation, in the case of the Indian, any
more than in the case of the white man; if it did, a man would
be a citizen this year, if he happened to be taxed this year, and
yet lose his citizenship next year, if he should happen not to be
taxed next year.

But it will be asked, If Indians are citizens, why are they not
all counted as units? The reason is obvious. The numbers of
Indians in the different States were so unequal, and they contrib-
uted so little to the resources of the States in which they lived,
that justice required that, in apportioning representation and taxa-
tion among the separate States, some discrimination should be made
on account of this class of population. Being citizens, they must
be represented ; and being represented, their State must be taxed
for them. And no betler arrangement could be agreed on, without
making too many classes, than that of ranking them, (so far as
representation and taxation were concerned,) on an equality with
uanaturalized persons.

It being established that Indians are citizens, it follows that those
“ not taxed ” must be included in the basis of representation and
taxation, unless expressly excluded. But the express exclusion does
©o more than exclude them from the count of units, and the ex-
clusion cannot go beyond the letter. They are therefore necessa-
rily included in the three fifths class, the class which embraces
< all other persons” than these counted as units.

If « Indians not taxed ” were also to be excluded from the three
filths class, the constitution would have said so; and would also
have told us expressly how they should be counted, or that they
should net be counted at all.

The clause has thus been explained on the ground of there
being but two classes made by it, to wit, the class counted as units,
‘and the three fifths class; which are all the classes that the gram-
mar of the clause will allow to be made. Itisto be remarked,
however, that if the grammar of the clause be disregarded, and
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three classes be made, the clause will still be consistent with the
alien hypothesis. Indeed, it is immaterial, on the alien hypothesis,
whether two or three classes be made. Whether the slave hy-
pothesis can be sustained without making more than two classes, 1
leave for the advocates of slavery to determine.* They will, at
any rate, be obliged to admit that * Indians not taxed” are included
in the class described as * all other persons,” and thus lose the
benefit of their stereotyped argument, that those words must mean
slaves, because they could mean nothmg else. They will also be
obliged to give up their old surmise about the motive for using the
words * all other persons ” — a surmise which has always, (in their
opinion,) wonderfully strengthened their law, although it seems to
have contained not a particle of fact.

# T think it cannot be bustained without making three classes, for the reason
before given, viz., that the words ¢all other persons® must not be held to mean
slaves, if there be any othor persons that they can apply to.

1 The following illustration will make it perfectly apparent that the represent-
ative clause of the oonstitution requires all the people of the country, (“‘Indians
not taxed,’” as well as others), to be counted in making up the basis of represent.
stion and taxation; that it requires and permits them to be divided into fwo
classes only, viz., the class of units, and the three-fifths olass ; and, finally, that it
imperatively requires that “Indians not taxed ” be included in the three-fifths
elass, or class desoribed as ¢*all other persons.”

The illustration is this. Sappose Congress were to order a census of the people,
for the purpose of making a constitutional apportionment of representation and
taxation, and should require that the several olasses of persons be arranged in
separate columus, each under its appropriate head, according o the terms used in the
constitution. The table would stand thus :

CLABS OP UNITS. THRER-FIFTRS CLASS.

«The whole number of free persons, # Al other persons.’”
inclading those bound to service for a
termdof years, and excluding Indians not
taxed.

This table follows the directions of the constitution, 20 tAe later. And yet, it
olearly makes but two clasms ; and the two olasses clearly include all the people
of the United States. The word * excluding ”’ clearly exoludes “ Indians nok



CHAPTER XXIII.

ADDITIONAL ARGUMENTS ON THE WORD “FREE.”

ARGUMENT I

TrE constitutional argument for slavery rests mainly, if not
wholly, upon the word free, in the representative clause; (Art.
Sec. 2.)

Yet this clause does not, of itself, at all purport to fix, change
or in any way affect, the civil rights or relations of any single
mdividual. It takes it for granted that those rights and rclations
are fized, as they really are, by other parts of the instrument. It
purports -only to prescribe the manner in which .the population
shall be counted, in making up the basis of representation and
taxation ; and to prescribe that representation and taxation shall be
apportioned among the several States, according to the basis so
made up. This is the whole purport of the language of the
clause, and the whole of ils apparent object; and it is a palpable
violation of all legal rules to strain its legal operation beyond this
purpose. To use the clause for a purpose nowhere avowed,

taxed ”’ only from the first class. The second class also olearly includes all that
are excluded from the first. It, therefore, clearly includes ¢ Indians not taxed.”

These facts entirely overthrow the argument that s“all other persons’’ must
mean slaves, because thers were no other persons whom they could mean.

It is of no importance to say that ¢ Indians not taxed ** Aave never been included
in the three-fifths count. The answer is, There is the plain ldter of the constitution;
and if Congress have not complied with it, it has been owing either to their

' §gnorance, or their corruption,

23
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either in itself or the rest of the instrument, viz., that of destroy-
ing rights with which it does not at all purport to intermeddle, is
carrying fraudulent and illegal interpretation to its last extent.

Yet this provision for simply counting the population of the
jountry, and apportioning representation and taxation according to
that count, has been transmuted, by unnecessary interpretation,
into a provision denying all civil rights under the constitution to a
part of the very * people” who are declared by the constitution
itself to have *ordained and established” the instrument, and
who, of course, are equal parties to it with others, and have equal
rights in it, and in ell the privileges and immunities it secures,

If parties, answering to the several descriptions given of them
in this clause, can be found, (so as simply to be counted,) without
supposing any change or destruction of individual rights, as estab-
lished by other parts of the instrument, we are bound thus to find
and count them, without prejudice to any of their rights. This is
a self-evident proposition. That parties, answering to the several
descriptions, can be found, without supposing any change or de-
struction of individual rights, as contemplated by the other parts of
the instrument to exist, has already been shown. And this fact is
enough to settle the question as to the legal effect of the clause.

The whole declared and apparent object of the clause, viz., the
counting of the population, and the apportionment of the represen-
tation and taxation according-to that count, can be effected with-
out prejudice to the rights of a single individual, as established by
the rest of the instrument. This being the case, there is no
epithet strong enough to describe the true character of that fraud
which would pervert the clause to a purpose so entirely foreign to
its declared and apparent objeci, as that of licensing the denial
and destruction of men’s rights; rights everywhere implied
throughout the entire instrument.

ABGUMENT II.

It would have been absurd to have used the word “free” in a
sense correlative with slaves, becanse it is a self-evident truth that,
taking the woid in that sense, all men are naturally and rightfully
free. This truth, like all other natural truths, must be presumed
to be taken for granted by all people, in forming their constitu-
iions, unless they plainly deny it. Written constitutions of gov-
ernment could not be established at all, unless they took for
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granted all natural truths that were not plainly denied; because,
the natural truths that must be acted upon in the administration
of government are so numerous, that it would be impossible to
enumerate them. They must, therefore, all be taken for granted
unless particular ones be plainly denied. Furthermore, this par-
ticular truth, that all men are naturally free, had but recently been
acknowledged, and proclaimed even, by the same people who now
established the constitution. For this people, under such circum-
stances, to describe themselves, in their constitution, as * the
whole number of free persons, and three- fifths of all other per-
sons,” (taking the word *free” in the sense correlative with
slaves,) would have been as absurd, in itself, (independently of
things exterior to the constitution, and which the constitution cer-
tainly cannot be presumed to sanction,) as it would have been to
have described themselves as * the whole number of males and
females, and three fifths of all other persons.”

Such an absurdity is not to be charged upon a people, upon
the strength of a single word, which admits of a rational and
appropriate construction.

ARGUMENT III.

The constitution is to be construed in consistency with the
Declaration of Independence, if possible, because the two jnstru-
ments are the two great enactments of the same legislators — the
people. They purport to have the same objects in view, viz., the
security of their liberties. The Declaration had never been re-
pealed, and legal rules require that an enactment later in time than
another, more especially if the former one be not repealed, should
be construed in consistency with the earlier one, if it reasonably
can be, unless the earlier one be opposed to reason or justice.®

* Lord Mansfield says, “ Where there are different statutes in pari maleria,
(upon the same subject,) though made at different times, or even expired, and not
referring to each other, they shall be taken and construed together, as onc system,
and explanatory of each other.”” —1 Burrows, 447,

* It is an established rule of construction, that statutes in pari materia, ur upon
the same suhject, must be construed with reference to each other ; that is, that what
is clear in one statute, shall be called in aid to explain what is obscure and ambig-
uous in another,” — 1 Blackslone, 60, nole; 1 Kenf, 462.

Rutherforth says, “In doubtful matters it is reasonable to presume that the
same person is always in the same mind, when nothing appears to the coutrary ;
that whatever was his design at one time, the same is likewise his design at
another time, where no sufficient reason can be produced to prove an alteration of
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ARGUMENT IV.

It is perfectly manifest, from all the evidence given in the pre-
ceding pages, (including Part First of the argument,) that the word
“free,” when used in laws and constitutions, to describe one class
of persons, as distinguished from another living under the same
laws or constitutions, is not sufficient, of itself; to imply slavery
as its correlative. The word itself is wholly indefinite, as to the
kind of restraint implied as its correlative.* And as slavery is the
worst, it is necessarily the last, kind of restraint which the law
will imply. There must be some other word, or provision, in tke
instrument itself, to warrant such an implication against the other
class. But the constitution contains no such other word or pro-
vision. It contains nothing but the simple word ¢ free.” While,
on the other haund, it is full of words and provisions, perfectly
explicit, that imply the opposite of slavery.

Under such circumstances, there can be no question which con-
struction we are legally bound to put upon the word in the consti-
tution.t

it. If the words, therefore, of any writing, will admit of two or more different
senses, when they are considered separately, but must necessarily be understood in
oue of these senses rather than the other, in order to make the writer’s meaning
agree with what he has spoken or written upon some other occasion, the reason-
able presumption is, that this must be the sense in which he used them.” — Ru.
therforth, B. 2, ch. 7, p. 331-2.

* See page 179.

1 Idoubt if a single instance can be found, even in the statutes of the slaveholding
States themselves, in force in 1789, where the word free was used, (as the slave
argument claims that it was used in the constitution,) to describe either white per-
sous, or the mass of the people other than slaves, (that is, the white and free
colored,) as distinguished from the slaves, unless the statute also contained the
word slave, or some other evidence, beside the word free itself, that that was the
sense in which the word free was used. If there were no such statute, it proves
that, by the usage of legislation, in 1789, even in the slaveholding States them.
selves, the word free was insufficient, of itself, to imply slavery as its correlative.

I have not thought it necessary to verify this supposition, by an examination of
the statute hiooks of the States, because the lahor would be considerable, and the
fact is not necessary to my case. But if the fact he as I have supposed, it takes
away the last shadow of pretence, founded on the usage of legislation at that day,
that such was the sense in which the word free was used in tbe constitution. I
commeud to the advocates of slavery, (on whom rests the burthen of proving the
meaning of the word,) the task of verifying or disproving the supposition,
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ARGUMENRT V.

Even if the word “free” were taken in the sense correlative
with slaves, and if the words * importation of persons” were taker
to authorize the importation of slaves, slavery would, nevertheless,
Jor the most part, be now unconstitutional. The constitution
would then sanction the slavery of only those individuals who
were slaves at the adoption of the constitution, and those who were
imported as slaves. It would give no authority whatever for the
enslavement of any born in the country, after the adoption of the
constitution.

The constitution is the supreme law of the land, and it operates
s directly on the people and for their benefit.”* No State laws or
constitutions can stand between it and the people, to ward off its
benefits from them. Of course, it operates upon all the people,
except those, if any, whom it has itself specially excepted from its
operation. If it have excepted any from its operation, it has, at
most, excepted only those particular individuals who were slaves
at the adoption of the constitution, and those who should subse-
quently be imported as slaves. It has nowhere excepted any that
should thereafier be born in the country. It has nowhere author-
ized Congress to pass laws excepting any who should be born in
the country. It has nowhere authorized the States, or recognized
the right of the States, to except from its operation any persons
born in the country after its adoption. It has expressly prokibited
the States from making any such exception; for it has said that
itself * shall be the supreme law of the land,” (operating * di-
rectly on the people, and for their benefit,” the Supreme Court
say,) “anything in the constitution or laws of any State to the
contrary notwithstanding.” If the States can say, previous to any
one person’s being born under the constitution, that, when bom,
the constitution shall not operate upon that person, or for his
benefit, they may say in advance that it shall not operate upon,
or for the benefit of, any person whatever who may be born under
the constitution, and thus compel the United State’ government
to die out, or fall into the hands of the naturalized citizens alone,
for the want of any recruits from those born in the country.

* The Sup. Court United States say, of ¢ the government of the Union,” that
¢its powers are granted by the people, and are to be exercised directly on them,”
(that is, upon them as individuals,) * and for their bengfit.” — 4 Wheaton, 404,408,

29 .-
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If, then, the slavery of those who were slaves at the adoption
of the constitution, and of those who have since been imported as
slaves, were coustitutional, the slavery of all born in the country
since the adoption of the constitution, is, nevertheless, unconstitu-
tional.¥*

CHAPTER XXIV.

POWER OF THE GENERAL GOYERNMENT OVER
SLAVERY.

It is a common assertion that the general government has no
power over slavery in the States. If by this be meant that the
States may reduce to slavery the citizens of the United States
within their limits, and the general government cannot liberate
them, the doctrine is nullification, and goes to the destruction of
the United States government within the limits of each State,
whenever such State shall choose to destroy it.

The pith of the doctrine of nullification is this, viz., that a State
has a right to interpose between her people and the United States
government, deprive them of its benefits, protection, and laws, and
annul their allegiance to it.

If a State have this power, she can of course abolish the gov-
ernment of the United States at pleasure, so far as its operation
within her own territory is concerned; for the government of the
United States is nothing, any further thar it operates upon the
persons, property, and rights of the people.t If the States can
arbitrarily intercept this operation, can interpose between the peo-
ple and the government and laws of the United States, they can
of course abolish that government. And the United States consti-
tution, and the laws made in pursuance thereof, instead of being
* the supreme law of the land,” “anything in the constitution or
laws of any State to the contrary notwithstanding,” are dependent
entirely upon the will of the State governments for permijssion to
be laws at all.

A State law reducing a man to slavery, would, if valid, interpose

* See Chap. 13.

t The Supreme Court of the United States say, the “powers” of the general
government ““arc to be exercised directly on the people, and for their bengfit."! —4
Wheaton, 208.
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between him and the constitution and laws of the United States
anpul their operation, (so far as he is concerned,) and deprive him
of their benefits. It would annul his allegiance to the United
States; for a slave can owe no allegiance to a government that
either will not, or cannot protect him.

If a State can do this in the case of one man, she can do it in
the case of any number of men, and thus completely abolish the
general government within her limits.

But perhaps it will be said that a State has no right to reduce
to slavery the people generally within her limits, but only to hold
in slavery those who were slaves at the adoption of the constitution,
and their posterity.

One answer to this argument is, that, at the adoption of the con-
stitution of the United States, there was no legal or constitutional
slavery in the States. Not a single State constitution then in
existence, recognized, authorized, or sanctioned slavery. All the
slaveholding then practised was merely a private crime committed
by one person against another, like theft, robbery, or murder. All
the statutes which the slaveholders, through their wealth and influ-
ence, procured to be passed, were unconstitutional and void, for
the want of any constitutional authority in the legislatures to enact
them.

But perhaps it will be said, as is often said of them now, that
the State governments kad all power that was not forbidden to them.
But this is only one of those bald and glaring falsehoods, under
cover of which, even to this day, corrupt and tyrannical legislators
enact, and the servile and corrupt courts, who are made dependent
upon them, sustain, a vast mass of unconstitutional legislation,
destructive of men’s natural rights. Probably half the State legis-
lation under which we live is of this character, and has no other
authority than the pretence that the government has all power
except what is prohibited 10 it. The falsehood of the doctrine is
apparent the moment it is considered that our governments derive
all their authority from the grants of the people. Of necessity,
therefore, instead of their having all authority except what is for-
bidden, they can have none except what is granted.

Everybody admits that this is the true doctrine in regard to the
United States government; and it is equally true of the State
governments, and for the same reason. The United States con-
stitution, (amendment 10,) does indeed.specially provide that the
U. S. government shall have no powers except what are delegated
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to it. But this amendment was inserted only as a special guara
against usurpation. The government would have had no addi-
tional powers if this amendment had been omitted. The simple
fact that all a government'’s powers are delegated to it by the peo-
ple, proves that it can have no powers except what are delegated.
And this principle is as true of the State governments, as it is of
the national one; although it is one that is almost wholly disre-
garded in practice.®

The State governments in existence in 1789 purported to be
established by the people, and are either declared, or must be pre-
sumed, to have been established for the maintenance of justice, the
preservation of liberty, and the protection of their natural rights.
And those governments consequently had no constitutional author-
ity whatever inconsistent with these ends, unless some particular
powers of that kind were explicitly granted to them. No power
to establish or sustain slavery was granted to any of them. All
the slave statutes, therefore, that were in existence in the States,
at the adoption of the United States constitution, were unconstita-
tional and void ; and the people who adopted the constitution of the
United States must be presumed to have known this fact, and acted
upon it, because everybody is presumed to know the law. The
constitution of the United States, therefore, can be presumed to
have made no exceptions in favor of the slavery then existing in
the States.t

But suppose, for the sake of the argument, that slavery had been
authorized by the State constitutions at the time the United States
constitution was adopted, the constitution of the United States
would nevertheless have made it illegal ; because the United States
constitution was made ¢ the supreme law of the land,” ¢ anything

* The doctrine that the governnrent has all power except what is prohibited to it,
is of despotic origin. Deéspotic government is supposed to originate, and does in
fact originate, with the despot, instead of the people ; and he claims all power over
them except what they have from time to time wrested from him. It is a consist-
ent doctrine that such governments have all power except what is prohibited to
them. But where the government originates witl*the people, precisely the oppo-
site doctrine is true, viz., that the government has no power except what is granted
to it.

1 If, however, they had not known that the existing slavery was unconstitutional,
and had proceeded upon the mistaken belief that it was constitutional, and had
intended to recognize it as being 80, such intended recognition would have availed
nothing ; for it is an established principle, recogaized by the Supreme Court of
the United States, that “a legislative act, founded upon a mistaken opinion ot
what was law, does not change the actual state of the law, as to pre-existing
omses. ¥ —1 Cranch, 1 ; Peter's Digest, 578.
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in the constitution or laws of any State to the contrary notwith-
standing.” It therefore annulled everything inconsistent with it,
then existing in the State constitutious, as well as everything that
should ever after be added to them, inconsistent with it. It of
course abolished slavery as a legal institution, (supposing slavery
to have had any legal existence to be abolished,) if slavery were
inconsistent with anything expressed, or legally implied, in the
constitution.

Slavery is incousistent with nearly everything that is either
expressed or legally implied in the constitution. All its express
provisions are general, making no exception whatever for slavery.
All its legal implications are that the constitution and laws of the
United States are for the benefit of the whole “ people of the
United States,” and their posterity.

The preamble expressly declares that ¢ We the people of the
United States” establish the constitution for the purpose of secur-
ing justice, tranquillity, defence, welfare, and liberty, to * ourselves
and our posterity.” This language certainly implies that all ¢ the
people” who are parties to the constitution, or join in establishing
it, are to have the benefit of it, and of the laws made in pursuance
of it. The only question, then, is, who were *the people of the
United States?2”

‘We cannot go out of the constitution to find who are the parties
to it. And there is nothing in the constitution that can limit this
word “ people,” so as to make it include a part, only, of ¢ the peo-
ple of the United States.” The word, like all others, must be
taken in the sense most beneficial for liberty and justice. Be-
sides, if it did not include all the then * people of the United
States,” we have no legal evidence whatever of a single individnal
whom it did include. There is no legal evidence whatever in the
constitution, by which it can be proved that any one man was one
of ¢ the people,” which will not also equally prove that the slaves
were a part of the people. There is nothing in the constitution
that can prove the slaveholders to have been a part of *the peo-
ple,” which will not equally prove the slaves to have been also a
part of them. And shere is as much authority in the constitution
for excluding slaveholders from the description, * the people of the
United States,” as there is for excluding the slaves. The term
¢ the people of the United States” must therefore be held to have
included all « the people of the United States,” or it can legally
be held to have included none.
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Bat this point has been so fully argued already, that it need not
be dwelt upon here.*

The United States government, then, being in theory formed
by, and for the benefit of, the whole * people of the United States,”
the question arises, whether it have the power of securing to * the
people” the benefits it intended for them? Or whether it is
dependent on the State governments for permission to confer these
benefits on “ the people?” This is the whole question. And if
it shall prove that the general government has no power of secur-
ing to the people its intended benefits, it is, in no legal or reasona-
ble sense, a government.

But kow is it to secure its benefits to the people? That is the
question.

The first step, and an indispensable step, towards doing it, is to
secure to the people their persomal liberty. Without personal lib-
erty, none of the other benefits intended by the constitution can be
secured to an individual, because, without liberty, no one can
prosecute his other rights in the tribunals appointed to secure them
to him. If, therefore, the constitution had failed to secure the
personal liberty of individuals, all the rest of its provisions might
have been defeated at the pleasure of the subordinate governments.
But liberty being secured, all the other benefits of the constitution
are secured, because the individual can then carry the question of
his rights into the courts of the United States, in all cases where
the laws or constitution of the United States are involved.

This right of personal liberty, this sine qua non to the enjoyment
of all other rights, is secured by the writ of Aabeas corpus. This
writ, as has before been shown, necessarily denies the right of
property in man, and therefore liberates all who are restrained of
their liberty on that pretence, as it does all others that are restrained
on grounds inconsistent with the intended operation of the consti-
tution and laws of the United States.

Next after providing for the * public safety, in cases of rebellion
and invasion,” the maintenance of courts for dispensing the priv-
ileges of this writ is the duty first in order, and first in importance,
of all the duties devolved upon the general government; because,
next after life, liberty is the right most important in itself; it is
also indispensable to the enjoyment of all the other rights which

* Seo Part First, poges 90 to 94, sec. edition. Also the argument under the * Sixth
Rule of Interpretation,” p. 18210 189 of this part, and under the * Second Ruls cited
for Slavery,” p. 214 1o 216.
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the general government is established to secure to the peopte. Al
the other operations of government, then, are works of mere
supererogation until liberty be first secured; they are nothing but
a useless provision of good things for those who cannot partake of
them.

As the government is bound to dispense its benefits impartially
to all, it is bound, first of all, after securing ** the public safety, in
cases of rebellion and invasion,” to secure liberty to all. And the
whole power of the government is bound to be exerted for this
purpose, to the postponement, if need be, of everything else save
“ the public safety, in cases of rebellion and invasion.” And it is
the constitutional duty of the government to establish.as many
courts as may be necessary, (no matter how great the number,)
and to adopt all other measures necessary and proper, for bringing
the means of liberation within the reach of every person who is
restrained of his liberty in violation of the principles of the consti-
tation. *

We have thus far, (in this chapter,) placed this question upon
the ground that those held in slavery are constitutionally a part of
* the people of the United States,” and parties to the constitution.
But, although this ground cannot be shaken, it is not necessary to
be maintained, in order to maintain the duty of Congress to provide
courts, and all other means necessary, for their liberation.

The constitution, by providing for the writ of Aabeas corpus,
without making any discrimination as to the persons entitled to it,
has virtually declared, and thus established it as a constitutional
principle, that, in this country, there can be no property in man ;
for the writ of Aadeas corpus, as has before been shown,t necessa-
rily involves a denial of the right of properly in man. By declar-
ing that the privilege of this writ * shall not be suspended, unless
when, in cases of rebellion or invasion the public safety may re-
quire it,” the constitution has imposed upon Congress the duty of
providing courts, and if need be, other aids, for the 1ssuing of this
writ in behalf of all human beings within the United States, who
may be restrained on claim of being property. Congress are

* It is not necessary, as some imagine, for Congress to enact a law making slavery
legal. Congress have no such power. Such a power would imply that slavery
was now legal. Whereas it is now as much illegal as it is possible to be made by
all the legislation in the world. Congress, assuming that slavery is illegal, are
constitutionally hound to provide all necessary means for having that principle
neaintained in practice.

t Part First, ch. 8, p. 101, 2d ed.



276 THE UNCONSTITUTIONALITY OF SLAVERY.

bound by the constitution to aid, if need be, a foreigner, an aler,
an enemy even, who may be restrained as property. And if the
people of any of the civilized nations were now to be seized as
slaves, on their arrival in this country, we can all imagine what
an abundance of constitutional power would be found, and put
forth, too, for their liberation.

Without this power, the nation could not sustain its position as
one of the family of civilized nations; it could not fulfil the law
of nations, and would therefore be liable to be outlawed in conse-
quence of the conduct of the States, For example. If the States
can make slaves of anybody, they can certainly make slaves of
foreigners. Arnd if they can make slaves of foreigners, they can
violate the law of nations; because to make slaves of foreigners,
s to violate the law of nations. Now the general government is
the only government known to other nations; and if the States
can make slaves of foreigners, and there were no power in the
general government to liberate them, any one of the States could
involve the whole nation in the responsibility of having violated
the law of nations, and the nation would have no means of reliev-
ing itself from that responsibility by liberating the persons en-
slaved ; but would have to meet, and conquer or die in, a war
brought upon it by the criminality of the State.

This illustration is sufficient to prove that the power of the gen-
eral government to liberate men from slavery, by the use of the
writ of Aabeas corpus, is of the amplest character; that it is not
confined to the cases of those who are a part of “ the people of the
United States,” and so pariies to the constitution ; that it is limited
only by the territory of the country; and that it exists utterly
irrespective of “ anything in the constitution or laws of any
State.”

This power, which is bound to be exerted for the liberation of
foreigners, is bound to be exerted also for the liberation of persons
born on the soil, even though it could be proved, (which it cannet,)
that they are not legally parties to the constitution. The simple
fact of their not being parties to the constitution, (if that fact were
proved,) would no more alter the power or duty of Congress in
relation to securing them the privilege of the writ of Aabeas corpus,
than the same fact does in the case of foreigners, who confessedly
are not parties to the constitution ; unless, indeed, their coming
into the country under the guaranty afforded by the kabeas corpus
clause of the constitution makes them, so far, parties to it. Bu
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this clause could operate as no guaranty of liberty to foreigners,
unless it guarantied liberty to e born on the soil ; for, there being
no distinction of persons made, it certainly could not be claimed
that it guarantied greater privileges to foreigners than to the least
JSavored of those born on the soil.  So that it will still result that,
unless the constitution, (as it may be executed by the general gov-
ernment alone,) guaranties personal liberty 1o all born in the coun-
iry, it does not guaranty it to foreigners coming into the country;
and if it do not guaranty it to foreigners coming into the country,
any single State, by enslaving foreigners, can involve the whole
nation in a death struggle in support of such slavery.

If these opinions are correct, it is the constitutional duty of
Congress to establish courts, if need be, in every county and town-
ship even, where there are slaves to be liberated ; to provide attor-
neys to bring the cases before the courts; and to keep a standing
military force, if need be, to sustain the proceedings.

In addition to the use of the Aabeas corpus, Congress have power
to prohibit the slave trade between the States, which, of itself,
would do much towards abolishing slavery in the northern slave-
holding States. They have power also to organize, arm, and dis-
cipline the slaves as militia, thus enabling them to aid in obtaining
and securing their own liberty.

24






APPENDIX A.

FUGITIVE SLAVES.

|ITaE following article was first published in 1850, as an appendix to an argument, entitles
* A DereNCE FOR FUGITIVE SLAVES, against the Acts of Congress of February, 12,1793
ond September 18,1850. By LysaNDER SPoONER.” It repeats some ideas already advanced
‘n the preceding pages; but, as it is mostly new, it has been thought worthy of preservatios
oy being included in this volume.}

NEITHER THE CONSTITUTION, NOR EITHER OF THE ACT3 OF CONGRESS OF
1793 OR 1850, REQUIRES THE SURRENDER OF FUGITIVE SLAVES.

In the preceding chapters it has been admitted, for the sake of the argument,
that the constitution, and acts of Congress of 1793 and 1850, require the delivery
of FugitiVe Slaves. But such really is not the fact. Neither the constitutional
provision, nor either of said acts of Congress, uses the word slave, nor slavery, nor
any language that can legally be made to apply to slaves. The only ¢ person **
required by the constitution to be delivered up is desceribed in the constitution as
& ““person keld to service or labor in one state, under the laws thereof.”” This
language is no legal description of a slave, and can be made to apply to a slave
anly by a violation of all the most imperative rules of interpretation by which the
meaning of all Jegal instruments is to be ascertained.

The word ““held >’ i3 a material word, in this description. Its lega! meaning is
gynonymous with that of the words ¢ bound,’* and ¢ obliged.” It isused in bonds,
&3 synonymous with those words, and in no other sense., It isalsoused inlaws, and
other legal instruments. And its legal meaning is to describe persons held by some
legal contract, obligation, duty, or authority, which the law will enforce. Thus, in a
bond, a man acknowledges himself ¢ 2eld, and firmly bound and obliged ** to do
certain things mentioned in the bond,—and the law will compel a fulfilment of
the obligation. The laws ¢‘hold ** men to do various things ; and by holding them
to do those things i3 meant that the laws will compel them to do them. Wherever
a person i3 described in the laws as being ¢ keld?’ to do anything, — as to render
“gervico or labor,’ for example, — the legal meaning invariably is that he is held
by some legal contract, obligation, duty, or authority, which the laws will enforce,
— (either specifically, or by compelling payment of damages for non-performance.)
I presume no single instance can be found, in any of the laws of this country, since
its first settlement, in which the word ““held *’ is used in any other than this legal
sense, when used to describe a person who is “held ** to do anything ¢ under the
laws.”” And such is its meaning, and its only meaning, in this clause of the con-
stitution. If there could be a doubt on this point, that doubt would be removed by
the additional words, ¢ under the laws,’” and the word “due,’ as applied to the
*¢ gervice or labor,’” to which the person is “held.””

Now, a slave is not “held ** by any legal contract, obligation, duty, or authority,
which the laws will enforce. He is *held ” only by brute force. One person
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beats another until the latter will obey him, work for him if he require it, or do
nothing if he require it. This is slavery, and the whole of it. This is the only
manuer in which a slave i3 ¢ keld to service or labor.””

The laws recognize no obligation on the part of the slave to labor for or serve his
master If he refuse to labor, the law will not interfere to compel him. The
master must do his own flogging, as in the case of an ox or a horse. The laws take
no more cognizance of the fact whether a slave labors or not, than they do of the
fact whether an ox or a horse labors

A slave, then, is no more *¢ held *’ to labor, in any legal sense, than a man would
be in Massachusetts, whom another person should seize and beat until he reduced
him to subjection and obedience. Ifsuch a man should escape from his oppressor,
and take refuge in Curolina, he could not be claimed under this clause of the con.
stitution, because he would not be ¢ held *” in any legal sense, (that is, by any legal
contract, obligation, duty, or authority,) but only by brute force. And the same
is the case in regard to slaves.*

It is an established rule of legal interprétation, that a word used in laws, to
describe legal rights, must be taken in o legal sense. 'This rule is as imperative in
the interpretation of the constitution as of any other legal instrument. To prove
this, let us take another example., The constitution (Art. I. Sec. 6) provides that
¢ for any speech or debate in either house, they (the senators and representatives)
#hall not be questioned in any other place.”” Now, this provision imposes no restric-
tion whatever upon the senators and representatives being *¢ questioned for any
speech or debate,” by anybody and everybody, who may please to question them,
or in any and every place, with this single exception, that they must not “be
questioned ** legally, — that is, they must not be held to any legal accountability.

It would be no more absurd to construe this provision about questioning senators
and representatives, g0 as to make it forbid the people, in their private capacity,
to nsk any questions of their senators and representatives, on their return from
Congress, as to their doings there, instead of making it apply to a legal responsi-
bility, than it is to construe the words “held to service or labor’’ as applied to a

* In a speech, in the Senate of the United States, upon the Fugitive Slave bill, so called, on
the 19th day of August, 1850, (as reported in the Washington Union and National Intelli-
gencer,) senator Mason, of Virginia, the chairman of the committee that reported the bill, and
the principal champlon of the bill in the Senate, in describing “the actual evils under which
the slave States labor in reference to the reclamation of these fugitives,” said :

“Then, again, it i3 proposed [by one of the opponents of the bill), as a part of the proof to
be adduced at the hearing, after the fugitive has been recap , that evidence shall be
brought by the claimant to show that slavery i3 established in the state from which the fugi-
tive has absconded. Now, this very thing, in & recent case in the city of New York, was
required by one of the judges of that state, which case attracted the attention of the author.
ities of Maryland, and against which they protested, b of the indignitics heaped upon
their citizens, and the losses which they sustained inthat city. In that case, the judge of the
state court required proof that slavery was established in Maryland, and went so far as to say
that the only mode of proving it was by reference to the statute-book. Such proof is required
in the senator’s amendment ; and, if he means by this that proof shall be brought that slaverx
is established by existing laws, it is impossidle to comply with the requisition, for no suc
proof can be produced, I apprehend, in any of the slave states. Iam not aware that
there is a single state in whick the institution is established by positive law. On a for-
mer occasion, and on a different topic, it was my duty to endeavor to show to the senate that
no such lIaw was necessary for its establishment ; certainly none could be found, and none
was required, in any of the states of the Union.”

I am confident that Mr Calhopn made the samwe admissjon within two or three years last
past, but T have not the paper contalning it at hand,
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person held simply by brute force, (a8 in the case supposed in Massachusetts,)
instead of persons held by some legal contract, obligation, or duty, which the law
will enforce.

As the slave, then, is ¢ held to service or labor*’ by no contract, obligation, or
duty, which the law will enforce, but only by the brute force of the master, the
provision of the constitution in regard to * persons hbeld to service or Iabor’’ can
have no more legal application to him than to the person suppused in Massachu-
setts, who should at one time be beaten into obedience, and afterwards escape into
Carolina,

The word *¢ keld ** being, in law, synonymous with the word ¢ dound,’” the descrip-
tion, *‘ person hkeld to eervice or labor,’” is synonymous with the description in
another section, (Art. 1, Sec. 2,) to wit, “‘those bound to service for a term of
years.”” The addition, in the one case, of the words ¢ for a term of years,’’ does
not alter the meaning ; for it does not appear that, in the other case, they are
“held ’’ beyond & fixed term.

In fact, everybody, courts and people, admit that * persons bound to service for
a term of years,” as apprentices, and other indented servants, are to be delivered
up under the provision relative to * persons Aeld to gervico or labor.”” The word
¢ held,” then, is regarded as synonymous with ¢ Jound,’® whenever it is wished to
deliver up “ persons bound to service.”” 1If, then, it be synonymous with the word
“bound,’ it applies only to persons who are “bound”’ in & legal sense, — that is,
by some legal contract, obligation, or duty, which the law will enforce. The words
cannot be stretched beyond their necessary and proper legal meaning ; because all
legal provisions in derogation of liberty must be construed strictly, The same
words that are used to describe a ¢ person held to service or labor ** by a legal con-
tract, or obligation, certainly cannot be legally construed to include alse one who
is ¢ held * only by private violence, and brute force.

Mr. Webster, in his speech of March 7th, 1850, admits that the word ¢ held *’ is
synonymous with the word ¢ bound,’” and that the language of the constitution
itsolf contains no requirement for the surrender of fugitive slaves. He says :

¢ It may not be improper here to allude to that — I had almost said celebrated
— opinion of Mr. Madison. You observe, sir, that the term slavery is not used in the
constitution. The constitution does not require that fugitive slaves shall be delivered up;
i requires thut persons bound to service in one state, and escaping into another, shall be
delivered up. Mr, Madison opposed the introduction of the term slave or slavery
into the constitution ; for he said he did not wish to see jt recognized by the oons
stitution of the United States of America that there could be property in men.”

Had the constitution required only that ¢ persons bound to service or labor ™
should be delivered up, it is evident that no one would claim that the provision
applied to slaves. Yet it is perfectly evident, also, that the word ¢ held’’ is
simply synonymous with the word *bound.*

One can hardly fail to be astonished at the ignoranoce, fatuity, cowardice, or cor-
ruption, that has ever induced the North to acknowledge, for an instant, any oon-
stitutional obligation to surrender fugitive slaves.

The Supreme Court of the United States, in the Prigg case, (the first case in
which this clause of the consiitution ever came under the adjudication of that
court,) made no pretence that the language itself of the constitution aforded any
justification for a claim to a fugitive slave. On the contrary, they made the auda.
cious and atrocious avowal, that, for the sole purpose of making the clause apply to
slaves, they would disregard — as they acknowledged themselves obliged to disre-

24%
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gard —all the primary, established and imperative rulesof legal interpretation.
and be governed solely by the history of men’s intentions, outside of the constitution.
Thus they say :

¢ Before, however, we proceed to the points more immediately before us, it may
be well —in order to clear the case of difficulty — to say that, in the exposition of
this part of the constitution, we shall limit ourselves to those considerations which
appropriately and exclusively belong to it, without laying down any rules of inter-
pretation of a more general nature. It will, indeed, probably, be found, when we
look to the character of the constitution itself, the objects which it secks to attain,
the powers which it confers, the duties which it enjoins, and the rights which it
secures, as well as the known Aistorical fact that many of its provisions were mat-
ters of compromise of opposing interests and opinions, that no uniform rule of inter-
pretation can be applied to s, which may not allow, even if it does not positively demand,
many modifications in its actual application to particular clauses, And perhaps the
safest rule of interpretation, after all, will be found to be to look to the nature and
objects of the particular powers, duties, and rights, with all the lights and aids of
contemporary history; and to give to the words of each just such operation and force,
consistent with their legitimate meaning, as may fairly secure and attain the ends
proposed. * * * Historically, it is well known that the object of this clause
was to secure to the citizens of the slaveholding states the complete right and title
of ownership in their slaves, as property, in every state in the Union into which
they might escape from the state where they were held in servitude.” —16
Peters, 610—11.

Thus it will be seen that, on the strength of history alone, they assume that
““many of the provisions of the constitution were matters of compromise*® (that is, in
regard to slavery); but they admit that the words of those provisions cannot be
made to express any such compromise, if they are interpreted according to any
S uniform rule of interpretation,” or ** any rules of interpretation of a more general
nature? than the mere history of those particular clauses. Hence, ¢ in order to
clear the case of (that) difficulty,”’ they conclude that ¢ perhaps the safest rule of inter-
pretation, after all, will be found to be to look to the nature and objects of the particular
powers, duties, and rights, with all the lights and aids of contemporary history; and to
&ive to the words of each just such operation and force, consistent with their legitimato
meaning, as may fairly secure and attain the ends proposed.”

The words * consistent with their legitimate meaning®’ contain a deliberate false-
hood, thrown in by the court from no other motive than the hope to hide, in some
measure, the fraud they were perpetrating. If it had been ¢ consistent with the
legitimate meaning of the words ** of the clause to apply them to slaves, there would
have been no necessity for discarding, as they did, all the authoritative and inflex-~
ible rules of legal interpretation, and resorting to kistory to find their meaning.
They discarded those rules, and resorted to history, to make the clause apply to
slaves, for no other reason whatever than that such meaning was not ¢ consistent
with the legitimate meaning of the words.”” It is perfectly apparent that the
moment their eyes fell upon the * words”’ of the clause, they all saw that they
contained no legal deseription of slaves.

Stripped, then, of the covering which that falsehood was intended to throw over
their conduct, the plain English of the language of the court is this: that history
tells us that certain clauses of the constitution were intended to recognize and
support slavery ; but, inasmuch as such is not the legal meaning of the words of
those clauses, if interpreted by the established rules of interpretation, we will, “in
order to clear the case of (that) difficulty,’” just discard those rules, and pervert the
words #0 as to make them accomplish whatever ends Aistory tells us were intended

to be accomplished by them.
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It was only by such a naked and daring fraud as this that the court could make
the constitution authorize the recovery of fugitive slaves.

And what were the rules of interpretation which they thus discarded, ¢ in ordes
to clear the case of difficulty,’”’ and make the constitution subserve the purposes of
slavery 1 One of them i3 this, laid down by the Supreme Court of the United
States :

¢ The intention of the instrument must prevail ; this intention must be collected
Sfrom its words.”” — 12 Wheaton, 332,

Without an adherence to this rule, it is plain we could never know what was,
and what was not, the constitution.

Another rule is that universal one, acknowledged by all courts to be imperative,
that language must be construed strictly in favor of liberty and justice.

The Supremeo Court of the United States have laid down this rule in these strong
terms :

¢ Where rights are infringed, where fundamental principles aro overthrown,
where the general system of the laws is departed from, the legislative intention
must be expressed with irresistible clearness, to induce & court of justice to suppose
a design to effect such objects.”” — Uhnited States vs. Fisher, 2 Cranch, 390,

Story delivered this opinion of the court, (in the Prigg case,) discarding all other
rules of interpretation, and resorting to history to make the clause apply to slaves.
And yet no judge bas ever scouted more contemptuously than Story the idea of
going out of the words of a law, or the constitution, and being governed by what
history may say were the intentions of the authors. He says:

¢Such a doctrine would be novel and absurd. It would confuse and destroy all
the tests of constitutional rights and authorities, Congress could never pass any
law without an inquisition into the motives of every member ; aund even then they
might be reéxaminable. Besides, what possible means can there be of making
such investigations T The motives of many of the members may be, nay, must be,
utterly unknown, and incapable of ascertainment by any judicial or other inquiry;
they may be mixed up in various manners and degrees; they may be opposite to,
or wholly independent of, each other. The constitution would thus depend upon
processes utterly vague and incomprehensible ; and the written intent of the legis.
lature upon its words and acts, the lex scripta, would be contradicted or obliterated
by conjecture, and parole declarations, and fleeting reveries, and heated imagin-
ations. No government on earth could rest for a moment on such a foundation.
It would be a constitution of sand, heaped up and dissolved by the flux and reflax
of every tide of opinion. Every act of the legislature [and, for the same reason
also, every clause of the constitution] must, therefore, be judged of from its objects
and intent, as they are embodied in its provisions.”” — 2 Story’s Comm., 534.

Also, he says.

¢¢ The constitution was adopted by the people of the United States ; and it was
submitted to the whole, upon a just survey of its provisions, as they stood in the
toxt itself. * * Opposite interpretations, and different explanations of different
provisions, may well be presumed to have been presented in different bodies, to
remove local objections, or to win local favor. And there cau bo no certainty
either that the different state conventions, in ratifying the constitution, gave the
same uniform interpretation to its language, or that, even in a single state conven-
tion, the same reasoning prevailed with a majority, much less with the whole, of
the supporters of it. * * It isnot to be presumed that even in the convention
which framed the constitution, from the causes above mentioned, and other causes,
the clauses were always understood in the samne sense, or had precisely the same
extent of operation. Every member necessarily judged for himself ; and the
Jjudgment of no one could, or ought to be, conclusivo upon that of others, * * »
Nothing but the text itself was adopted by the people. * * Isthe sense of the constis
sution to be ascertained, not by s own text, but by the ¢probable meaning’ to be
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gathered by conjectures from scattered documents, from private papers, from the
table-talk of some statesmen, or the jealous exaggerations of others? Is the con-
atitution of the United States to be the only instrument which is not to be inter-
preted by what is written, but by probable guesses, aside from the text? What
would be said of interpreting a statute of a state legislature by cndeavoring to find
out, from private sources, the objects and opinions of every member ; how every
one thought ; what he wished ; how he interpreted it? Suppose different persons
had different opinions,— what is to be done? Suppose different persons are
not agreed as to the € probable meaning? of the framers, or of the people, — what
interpretation is to be followed? These, and many questions of the same sort,
might be asked. It is obvious that there can be no security to the people in any con-
stitution of government, if they are not to judge of it by the fair meaning of the words
of the text, but the words are to be bent and broken by the ¢ probable meaning > of persons
whom they never knew, and whose opinions, and means of information, may be no better
than their owun ?  The people adopted the constitution according to the words of the text
in their reasonable interpretation, and not according to the private interpretation of any
particular men,”” — 1 Story’s Comm. on Const., 287 to 392,

And Story has said much more of the same sort, as to the absurdity of relyiog
upon ¢ history ** for the meaning of the constitution.

It is manifest that, if the meaning of the constitution is to be warped in the least,
it may be warped to any extent, on the authority of history; and thus it would
follow that the constitution would, in reality, be made by the historians, and not by
the people. It would be impossible for the people to mako a constitution which
the historians might not change at pleasure, by simply asserting that the peopls
intended thus or so. .

Bat, in truth, Story and the court, in saying that history tells us that the clauss
of the constitution in question was intended to apply to fugitive slaves, are nearly
a8 falze to the history of the clause as they are to its law.

There is not, I presume, a word on record (for I have no recollection of having
ever seen or heard of one) that was uttered, either in the national convention that
framed the constitution, or in any northern state convention that ratified it, that
shows that, at the time the constitution was adopted, any northern man had the least
suspicion that tho clause of the constitution in regard to ¢ persons held to servioe
or Iabor ** was cver to be applied to slaves.

In the national convention, ¢ Mr. Butler and Mr. Pinckncy moved to require
¢ fugitive slaves and servanis to be delivered up like criminals,”*” ¢ Mr. Sherman
saw no more propriety in the public seizing and surrendering a slave or servant than
o horse.”” — Madison papers, 1447—8.

In conscquence of this objection, the provision was changed, and its langunge,
a3 it now stands, shows that the claim to the surrender of slaves was abandoned,
and only the one for servants retained.*

It does not appear that a word was ever uttered, in the National Convention, to
show that any member of it imagined that the provision, as finally agreed upon,
would apply to slaves.

But, after the national convention had adjourned, Mr. Madison and Mr. Randolph
wont home to Virginia, and Mr. Pinckney to South Carolina, and, in the state con-
ventions of those states, set up the pret that the cl was intended to apply
to slaves. .I think there is no evidence that any other southern member of the
pational convention followed their example. In North Carolina, Mr. Iredell (not

« Servants were, at that time, s very numerous class in all the states ; and there were many
mws respecting them, all treating them as a distinct class from siaves.
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a member of the national convention) said the provision was intended to refer to
slaves ; but that  the northern delegates, owing to their particular scruples on the
subject of slavery, did not choose the word slave to be mentioned.”

I think the declarations of these four men — Madison, Randolph, Pinckney, and
Iredell-—are all the *history ** we have, that even sowhern men, at that time,
understood the clause as applying to slaves.

In the northern conventions no word was ever uttered, so far as we have any
ovidence, that any man dreamed that this language would ever be understood as
authorizing a claim for fugitive slaves. It is incredible that it could have passed
the northern conventions without objection, (indeed, it could not have passed them
at all,) if it had been understood as requiring them to surrender fugitive slaves ;
for, in several of them, it was with great difficulty that the adoption of the consti-
tution wag secured when no such objection was started.

The construction placed upon the provision at the present day is one of the
many frauds which the slaveholders, aided by their corrupt northern accomplices,
have succeeded in palming off upon the north. In fact, the south, in the conven-
tion, as it has ever done since, acted upon the principle of getting by fraud what
it could mot openly obtain. It was upon this principle that Mr. Madison acted
when he said that they ought not to admit, in the constitution, the idea that there
could be property in man. He would not admit that idea in the constitution itself ;
but he immediately went home, and virtually told the state convention that that
was the meaning which he intended to have given to it in practice. He knew well
that if that idea were admitted in the instrument itself, the north would never
adopt it. He therefore conceived and adhered to the plan of having the instru-
ment an honest and free one in its terms, to secure its adoption by the north, and
of then trusting to the fraudulent interpretations that could be accomplished after-
ward, to make it serve the purposes of slavery.

Further proof of his fraudulent purpose, in this particular, is found in the fact

that he wrote the forty-second number of the Federalist, in which he treats of ¢« the
powers which provide for the harmony and proper intercourse among the states,”
But he makes no mention of the surrender of fugitives from ¢ service or labor,” as
one of the means of promoting that * harmony and proper intercourse.”” He did
not then dare say to the north that the south intended ever to apply that clause to
slaves.
* But itis said that the passage of the act of 1793 shows that the north under-
stood the constitution as requiring the surrender of fugitive slaves. That act is
supposed to have passed without opposition from the north ; and the reason was
that it contained no authority for, or allusion to, the surrender of fugitive slaves ;
but only to fugitives from justice, and “ persons held to service or labor.”” The
south had not at that time become sufficiently audacious to make such a demand.
And it was twenty-three years, so far as I have discovered, (and I have made
reasonable search in the matter,) after the passage of that act, before a slave was
given up, under it, in any free state, or the act was acknowledged, by the Supreme
Court of any free state, to apply to slaves.

In 1795, two years after the passage of the act of Congress, and after the con-
stitution had been in force six years, a man was tried in the Supreme Court of
Pennsylvania, on an indictment, under a statute of the state, against seducing or
carrying negroes or mulattoes out of the state, with the intention to sell them, or
keep them, as slaves.
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“Uron the evidence in support of the prosecution, it appeared that negro Toby
had been brought upon a temporary visit to Philadelphia, as a servant in the family
of General Sevier, of the Btate of Virginia ; that, when General Sevier proposed
returning to Virginia, the negro refused to accompany him ;** but was afterwards
forcibly carried out of the state. It appeared also, in evidence, that it was proposed
by Richards, the defendant, that the negro be enticed into New Jersey, (a slave
state,) and there seized and carried back to Virgiaia.

“The evidence on behalf of the defendant proved that Toby was a slave,
belonging to the father of General Sevier, who had lent him to his son merely for
the journey to Philadelphia.””

The defendant was found not guilty, agreeably to the charge of the Chief Justice;
and what is material is, that the case was tried wholly under the laws of Pennsyl-
vania, which permitted any traveller who came into Pennsylvania, upon a tempo-
rary excursion for business or amusement, to detain his slave for siz months, and
entitled him to the aid of the civil police to secure and carry him away. — Respud-
lica v8. Richards, 2 Dallas, 224.

Not one word was said, by either court or counsel, of the provision of the United
States constitution in regard to ¢ persons held to service or labor,” or the act of
1793, as having any application to slaves, or as giving any authority for the recov-
ery of fugitive slaves. Neither the constitution nor the act of Congress was
mentioned in connection with the subject.

Is it not incredible that this should have been the case, if it had been under-
stood, at that day, that either the constitution or the act of 1793 applied to slaves 1

Would a man have used force in the case, and thus subjected himself to the risk
of an indictment under the state laws % or would there have been any proposition
to entice the slave into a slave state, for the purpose of seizing him, if it had been
understood that the laws of the United States wero open to bim, and that cvery
Justice of the peace (as provided by the act of 1793) was authorized to deliver up
the slave 1

It cannot reasonably be argued that it was necessary to use force or fraud to take
the slave back, for the reason that he had been brought, instead of having escaped,
into Pennsylvania ; for that distinction seems not to have been thought of until
years after. The first mention I have found of it was in 1806.— Butler vs.
Hopper, 1 Washington, C. C. R. 499,

In 1812 it was first acknowledged by the Supreme Court of New York that thes
aot of 1793 applied to slaves, although no slave was given up at tho time. But
New York then had slaves of her own.— Glen vs. Hodges, 9 Joknson, 67.

In 1817 the Supreme Court of Pennsylvania first acknowledged that the consti-
tution and the act of 1793 applied to slaves. But no slave was then given up. —-
Commonwealth vs. Holloway, 2 Sargent and Rawle, 305.

In 1823 the Supreme Court of Massachusetts first acknowledged that the consti-
tutional provision in regard to ¢ persons held to service or labor >’ applied to slaves.
— Commonwealth v8. Griffith, 2 Pickering, 11.

Few, if any, slaves have ever been given up under the act of 1793, in the free
states, until within the last twenty or thirty years. And the fact furnishes ground
for a strong presumption that, during the first thirty years after the constitution
went into operation, it was not generally understood, in the free states, that the
constitution required the surrender of fugitive slaves,

But, it is zaid that the ordinance of 1787, passed contemporancously with the
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formation of the constitution, requires the delivery of fugitive slaves, and that the
constitution ought to be taken in the same sense. The answer to this allegation
is, that the ordinance does not require the delivery of fugitive slaves, but only of
persons * from whom service or labor is lawfully claimed.”” This language,
certainly, i3 no legal description of a slave.

But beyond, and additional to, all this evidence, that the constitution does not
require the surrender of fugitive slaves, is the conclusive and insuperable fact, that
there is not now, nor ever has been, any legal or constitutional slavery in this
country, from its first settlement. All the slavery that has ever existed, in any
of the colonies or states, has existed by mere toleration, in defianco of the funda-
mental constitutional law.

Even the statutes on the subject have either wholly failed to declare who might
and who might not be made slaves, or have designated them in so looso and imper-
fect a manner, that it would probably be utterly impossible, at this day, to prove,
under those statutes, the slavery of a single person now living. Mr. Mason admits
as much, in the extracts alrcady given from his speech.

But all the statutes on that subjoct, whatever the terms, have been unconstitu-
tional, whether passed under the colonial charters, or since under the state gov-
ernments. They were unconstitutional under the colonial charters, because those
charters required the legislation of the colonies to ¢‘be conformable, as nearly as
circumstances would allow, to the laws, customs and rights, of the realm of Eng-
land.”” Those charters were the fundamental constitutions of the colonies, and,
of course, made slavery illegal in the colonies, — inasmuch as slavery was incon-
sistent with the “laws, customs, and rights, of the realm of England.*

There was, therefore, no legal slavery in this country so long as we were colonies,
— that is, up to the time of the Revolution.

After the Declaration of Independence, new constitutions were established in
eloven of tho states. Two went on under their old charters. Of all the new con.
stitutions that were in force at tho adoption of the constitution of the United States
in 1789, not one authorized, recognized or sanctioned, slavery.t All the recog-

« Washburn, in his *Judicial History of Massachusetts,” (p. 202,) says :

¢ Ag early as 1770, and two years previous to the decision of Somersett’s case, so famous in
England, the right of a master to hold a slave had been denied, by the Superior Court of Mas~
sachusetts, and upon the same grounds, substantially, as those upon which Lord Mansfield
discharged Somersett, when his case came before him. The case here alluded to was James
vs. Lechmere, brought by the plaintiff, a negro, against his master, to recover his freedom.”

t Perhaps it may be claimed by some that the constitution of South Carolina was an excep~
tlon to this rule. By that constitutlon it was provided that the qualifications of members of
the Senate and House of Representatives “ shall be the same as mentioned in the election
act.”

“The election act ” was an act of the Provincial Assembly, passed in 1759, which provided
that mermbers of the Assembly “shall have in thig province a settled plantation, or freehold
estate, of al least five hundred acres of land, and twenty slaves.”

But this act was necessarily void, 8o far as the requirement in regard to slaves was con-
cerned ; because, slavery being repugnant to the laws of England, it could have no legal
existence in the colony, which was restricted from making any laws, except such as were
conformable, a3 nearly as circumstances would allow, to the laws, statutes, and rights, of the
realm of England.

This part of the act, then, being void at the time it was passed, and up to the time of the
sdoption of the constitution of the atate, the provision in that constitution could not legally be
held to give force Lo this part of the act. Besides, there could be no slaves, legally speaking,
in 1778, for the act to refer to.
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nitions of slavery that are now to be found in any of the staze constitutions, have been
nserted since the adoption of the constitution of the United States.

There was, therefore, no legal or constitutional slavery, in any of the states, up
to the time of the formation and adoption of the constitution of the United States,
in 1787 and 1789.

There being no legal slavery in the country at the adoption of the constitution
of the United States, all ¢ the people of the United States ** became legally parties
to that instrument, and, of course, members of the United States government, by
its adoption. The constitution itself deolares, that «We, the people of the United
Btates, * * doordain and establish this constitution.’”” The term ¢ people,”
of necessity, includes the whole people ; no exception being made, none can be
presumed ; for such a presumption would be a presumption against liberty,

After ¢ the people * of the whole country had become parties to the constitution
of the United States, their rights, as members of the United States government,
wero secured by it, and they could not afterwards be enslaved by the state gov-
ernments ; for the constitution of the United States is ¢ the supreme law,’’ (oper-
ating ¢ directly on the people, and for their benefit,’’ says the Supreme Court, 4
Wheaton, 404—5,) and necessarily secures to all the people individually all the
rights it intended to secure to any ; and these rights are such as are incompatible
with their being enslaved by subordinate governments.

But it will be said that the constitution of the United States itself recognizes
slavery, to wit, in the provision requiring ¢ the whole number of free persons,’ and
s three-fifths of all other persons,” to be counted, in making up the basis of repre-
sontation and taxation. But this interpretation of the word «free ** is only another
of the fraudulent interpretations which the slaveholders and their northern accom.
plices have suoceeded in placing upon the constitution.

The legal and technical meaning of the word ¢ free,” as used in England for
oenturies, has been to designate & native or naturalized member of the state, as
distinguished from an alien, or foreigner not naturalized., Thus the term “ free
British subject’’ means, not & person who is not a slave, but a native born or
paturalized subject, who is a member of the state, and entitled to all the rights of
» member of the state, in contradistinction to aliens, and persons not thus entitled.

The word * free >’ was used in this sense in nearly or quite all the colonial
chartors, the fundamental oonstitutions of this country, up to the time of the
revolution. In 1787 and 1789, when the United States constitution was adopled, the
word * free ** was used in this political sense in the constitutions of the three slaveholding
states, Georgia, South Carolina, and North Carolina. It was also used in this sense
in the articles of Confederation.

The word “free*’ was also used in this political sense in the ordinance of 1787,
in four different instances, to wit, three times in the provision fixing the basis of
representation, and once in the article of compact, which provides that when the
states to be formed out of the territory should have sixty thousand free inhabitants
they should be entitled to admission into the confederacy.

That the word ¢ free ** was here used in its political sense, and not as the correl-
ative of slaves, is proved by the fact that the ordinance itself prohibited slavery in
the territory. It would have been absurd to use the word ¢free ** as the correl-
ative of slaves, when slaves were to have no existence under the ordinance.

This political meaning whioh the word ¢¢ free ** had borne in the English law,
and in all the constitutional law of this country, up to the adoption of the consti-
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tation of the United States, was the meaning which all legal rules of interpretation
required that Congress and the courts should give to the word in that instrument.

But we are told again that the oonstitution recognizes the legality of the slave-
trade, and, by consequence, the legality of alavery,in the clause respecting the
“¢importation of persons.”” But the word *‘importation,’” when applied to * per-
sons,’’ no more implies that the persons are slaves than does the word ¢ transport-
ation.” It was perfectly understood, in the convention that framed the consti-
tution, — and the language was chosen with special care to that end, — that there
was nothing in the language itself that legally recogmized the slavery of the
persons to be imported ; although some of the members, (how many we do not
know,) while choosing language with an avowed caution against «admitting, in
the constitution, the idea that there oould be property in man,” intended, if they
oould induce the people to adopt the constitution, and could then get the contxol of
the government, to pervert this language into a license to the slave-trade.

This frandulent perversion of the legal meaning of the language of the consti-
tation is all the license the constitution ever gave to the slave-trade.

Chief Justice Marshall, in the case of the brig Wilson, (1 Brockenbrough, 433—5,)
held that the words ¢ import?’ and ¢ imported,”” in an act of Congress, applied to
free persons ag well as toslaves. If, then, the word ¢ importation,” in the consti-
tution, applies properly to free persons, it certainly cannot imply that any of the
persons imported are slaves.

If the constitution, truly interpreted, contain no sanction of slavery, the slaves
of this country are as much entitled to the writ of Asbeas corpus, at the hands of the
United States government, as are the whites.

25
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SUGGESTIONS TO ABOLITIONISTS.

Those who believe that slavery is unconstitutional, are the only persons whe
propose to abolish it. They are the only ones who claim to have the power to
abolish it. Were the entire North to become abholitionists, they would still be
unable to touch the chain of a single slave, so long as they should concede that
slavery was constitutional. To say, as many abelitionists do, that they will do all
they constitutionally can towards abolishing slavery, is virtually saying that they
will do nothing, if they grant, at the same time, that the constitution sapports
slavery. To suppress the slave trade between the States, as some propose, is cer-
tainly violuting the spirit, and probably the law, of the constitution, if slavery be
constitutional. To talk of amending the constitution, by the action of three fourths
of the States, 50 as to abolish slavery, is to put off the matter to some remote and
unknown period. While abolitionists are amusing themselves with these idle
schemes for abolishing slavery without the agency of any adequate means, slaves
are doubling in numbers every twenty-five years, and the slave power is rapidly
increasing in numbers, wealth, and territory. To concede that this power is
entrenched behind the constitution, is, in the minds of practical men, to concede
the futility of all efforts to destroy it. And its effect is to dissuade the great body
of the North from joining in any efforts to that end. The mass of men will insist
upon seeing thata thing can be done, before they will leave the care of their other
interests to assist in doing it. Hence the slow progress of all political movements
based on the admission that slavery is constitutional. What sense would there be
in placing the political power of the country in the hands of men, who can show
nothing that they can do with it towards accomplishing the end for which they ask
it? Abolitionists, therefore, who ask political power, and yet concede slavery to
be constitutional, stand in the attitude of men asking for power for their own grat-
ification, and not for any great practical good that they can do with it.* Let
them but show that they can abolish slavery, aod they can then consistently ask
that the government be intrusted to their hands.t

The North, with no very important exceptions, althongh not enthusiastic in the
matter, are abolitionists at heart. It is a slander on human nature to assert that
they are not. 'To suppose that a people, themselves the freest in the world, having
no pecuniary interests that bind them to slavery, inheriting all the principles of
English liberty, and living for the last seventy years under the incessant teachings
of the truth that all men are born free and equal —to suppose that such a people, as
& people, are not opposed to slavery, is equivalent to supposing that they.are natu-
rally incapable of such a sentiment as the love of liberty, or the hatred of oppres-

& No one, I trust, will suppose I am actually accusing abolitionists of seeking power for
their own gratification. I am only showing their political position, 8o long as they conceds
that slavery is constitutional.

{ If abolitionists think that the constitution supports slavery, they ought not to ask for
power under it, nor to vote for any one who will support it. Revolution should be their princi
sle. Andthey should vote against all constitutional parties, block the wheels of government
and thus compel revolution.
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slon. If the supposition were correct, it would furnish an argument against all
further effort of any kind ; for the task of radically changing human nature, for
the purpose of abolishing slavery, is one quite tvo chimerical for rational mea to
engage in,

If the North love slavery, why did they unite to abolish the slave trade ? or to
exclude slavery from the north-western States7 And why do they not have slaves
themselves 7

The people of the North want simply to know if they can do anything for the abo-
lition of slavery, without violatiug their constitutional faith. For this alternative
they are not prepared, (as I admit they ought to be, if they had ever pledged them-
selves to the support of slavery;) but they are prepared for almost anything short
of that, At any rate, they are prepared to stand by the constitution, if it supports
liberty. If it be said that they are not, the speediest process by which to bring
them to that state of preparation, is to prove to them that slavery is unconstitu-
tional, and thus present to them the alternative of overthrowing the constitutioa
for the support of slavery, or of standing by it in support of freedom.

In a speech at Charleston, on the 9th of March last, (1847,) Mr. Calhoun gave
wie following estimate of popular feeling at the North, on the subject of slavery : —

He said, # They, (the people of the North,) maF, in reference to the subject
wder consideration, be divided into four classes. Of these, the abolitionists proper
—the rabid fanatics, who regard slavery as a sin, and thus regarding it, deem it
sheir highest duty to destroy it, even should it involve the destruction of the con-
stitution and the Union —constitute one class. It is a small one, not probabl
exceeding five per cent. of the population of those States. They voted, if I recol-
lect correctly, about fifteen thousand, or, at most, twenty thousand votes in the last
test of their strength, in the State of New York, out of about four hundred thou-
sand votes, which would give about five per cent. Their strength in that State, I
would suppose, was fully equal to their average strength in the non-slaveholding
States generally. .

“ Another class consists of the irent body of the citizens of those States, consti-
tuting at least scven fenths of the whole, who, while they regard slavery as an
evil, and as such, are disposed to 2id in restricting and extirpating it, when it can
be done consistently with the constitution, and without endangering the peace and
prosperity of the country, do not regard it as a sin to be put down by all and every
means.

¢ Of the two others, one is a small class, perhaps, not exceeding five per cent. of
the whole, who view slavery as we do, more as an institution, and the only one, by
which two races, so dissimilar as those inhabiting the slaveholding States, canlive
together in equn’l numbers, in peace and prosperity, and that its abolition would
-end in the expatriation of one or the other race. they regard it as an evil, it is
in the abstract, just us government and all its burdens, labor with all its toils, pun-
ishment with its inflictions, and thousands of other things, are evils, when
viewed in the abstract, but far otherwise when viewed in the concrete, because
they prevent a greater amount of evil than what they inflict, as is the case with
slavery as it exists with us.

¥ The remaining class is much larger, but still relatively a small one, less, per-
haps, than twenty per cent. of the whole, but possessing great acnvitY and political
influence in proportion to its numbers. It consists of the political leaders of the
respective parties, and their partisans and followers. They, for the most part, are
perfectly indifferent about abolition, and are ready to take either side, for or sgainst,
according to the calculation of the political chances, their great and leading object
being to carmry the elections, especially the presidential, and therebg receive the
honots’ ’and emolument, incident to power, both in the Federal and State govern-
ments,

This estimate is probably sufficiently accurate for all practical purposes. Adopt-
Ing it as correct, it shows that flve per cent, only of the North sympathize with the
South; that the other ninefy.five per cent., (seventy-five per cent. acting from
principle, and twenty per cent. for spoils,) “are disposed to aid in restricting and

slavery, when it can be done consistently with the constitution, and
withoat endangering the peace and prosperity of the country.”
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The South has long been teaching the North, (and more of late than ever,) how
much the maintenance of slavery has to do with promoting *the peace and pros-
perity of the country.” The lesson is learned. The only other point is the con-
stitution. The North have but to have their eyes opened to the great constitutional
fraud that has been perpetrated upon the country, to be found, ninety-five per cent.
of them, on the side of liberty. When the North are united, they will control the
national legislation, and the appointment of the national judiciary. Of course they
will then ubolish slavery. Does not this prove that the only labor the abolitionists
really have to perform, is to spread the truth in regard to the constitution? And
should they not adopt such measures as will compel public attention to,and a speedy
decision of, that question?

How shall they do this? Probably, the most speedy and effectual mode of awaking
the whole nation to the question is, by stirring up discussions of it in the national
and State legislatures, by means of petitions.

The subject admits of petitions of a variety of kinds. To some of them the sig-
natures of a very large portion of the people of the North might now be obtained :
while others would be signed only by the more thoroughgoing abolitionists.

Who would not sign a petition praying Congress to inform the people whether
slavery had any constitutional existence in the States at the time the United States
constitution was adopted 2

‘Who would not sign a petition praying Congress to inform the people what was
the meaning of the word *free,” in the English law? In the colonial charters?
In the State constitutions, existing in 1789, in the States of Georgia, South Caro-
ling, North Carolina, Delaware, and in the Articles of Confederation? And
whether Congress and the courts were not bound to give it the same meaning in
the representative clause of the constitution of the United States 7

Who would not sign a petition praying Congress to inform the people whether
any person, born in the country since the adoption of the constitution of the United
States, can, consistently with that constitution, be held as a slave ?

Who would not sign a petition praying Congress to inform the people whether
the Supreme Court of the United States have ever given any, and if any, what,
valid reasons for holding slavery to be constitutional?

Other petitions would be signed by smaller numbers of the people, such as the
following : —

1. Petitions praying Congress to establish courts throughout the slaveholding
States, in such numbers, and aided by such agents and attorneys, as may be neces.
sary to bring the privileges of the writ of habeas corpus within the reach of every
slave,

2. Petitions for the suppression of the slave trade between the States.

3. Petitions for organizing, arming, and disciplining the slaves as militia.

4. Petitions for having the next census distinguish the respective numbers ot
citizens and unnaturalized persons, and for basing the next representation upon
them, counting the citizens as units, and the unnaturalized persons as three fifths
anits,

5. Petitions for the abolition of indirect taxation, and the apportionment of
direct taxation among the States, counting the citizens as units,and the unnatural-
ized persons as threa fifths.

The general question of the unconstitutionality ot slavery should also be pressed
upon the consideration of the Stale legislatures, by means of petitions. The
apinions of these legislatures are important for these reasons: .

1, The $uite legislatures choose the U, 8, sehatots, ond thus have a voice in the
pational legislation, and in the appointment of the national judiciary.

2."The free States, 80 called, are not free, They are liable to the incursions of
the alave-hunter, They should be made free.
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3, Severa! of the nominally free States have, on their statute-books, what are
called “Black Laws,” which are all unconstitutional.*

It is not very infrequent for legislative bodies to ask the opinions of their co-or-
dinate judiciaries on important questions of law. Let the State legislatures be
petitioned to ask the opinions of the State judges, that we may have the opinions
of the entire judiciary of the North, on this question of the constitutionality of
slavery; each judge being requested to give his opinion separately, and indepen-
denlly of precedents.

If oaly & small number should at first give their opinions in favor of liberty, it
would awaken universal interest in the question.

If any considerable number, influential for their talents and integrity, should give
their opinions in favor of liberty, it would change the opinions of the North on this
question, as it were, instantaneously.

If they should give their opinions in favor of slavery, and should give their rea-
sons for their opinions, their reasons will be likely to pass for what they are worth.
If sound, they will stand ; if false, they will expose the wealkness of their position,

and wnll speedily be swept away.

If they should give their opinions in favor of slavery, and should give no reasons
for their opinions, they will thereby disclose their own characters, and indicate the
falsehood of their assumptions for slavery,

In order that these appeals to Congress, the State legislatures, and the courts, may
be effcctual, all representatives, senators, and judges should be furnished with all
the evidence on which abolitionists rely for proving slavery unconstitutional,

Senators, representatives, and judges are but the servants of the people. They
ull swear to support the constitution of the United States. The people have s
right to know how these servants understand that constitution ; and to know spe-
cifically their reasons, if they have any, for officially conceding that it legalizes
slavery, They are especially responsible for the freedom of their own States, and
should be held to that responsibility. These agents, then, have no right to com-
plain at having these questions addressed to them. Should they complain of it, or
refuse to answer, they will thereby furnish evidence of the necessity there was for
asking the questions.

Another reason why these public servants ought not to be embarrassed at having
these questions addressed to them, is, that in making their answers, they will have
the henefit of all the reasons ever given in support of the constitutionality of slavery,
by the Supreme Court of the United States, if they can find them.

Some timid persons may imagine that if this question be pressed to a decision,
and that decision should be against slavery, the result will be a dissolution of the
Union. But this is an ignorant and ridiculous fear. The actual slaveowners are
few in number, compared with the slaves and non-slaveholders of the South. The
supposed guaranty of the constitution to slavery is the great secret of their influ-
ence at home, as well as at the North, It is that that secures their wealth and
their political power. The simple agitation of the question of the unconstitution-
ality of slavery will strike a-blow at their influence, wealth, and power, that will
be felt throughout the South, and tend to separate the non-slaveholders from them.
it is idle to suppose that the non.slaveholders of the South are going to sacrifice
the Union for the sake of slavery. Many of them would hail as the highest boon

*If slavery be unconstitutional, all the colored persons in the Unlited States are citizens of
the United States, and consequently citizensof the respective States. And when they go from
one State into another, they are *‘ entitled 1o all the privileges and immunities of citizens” in
the latter State. And all statutes forbidding them to testify ngalusr. white persons, or requlr-
log them to give bail for good behavior, or not to b harg as paupers, are
tational
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a constitutional deliverauce from slaveholding oppressions. And when the ques-
tion shall be finally settled against the constitutionality of slavery, the slavebolders
wiil find themselves deserted of all reliable support ; the pecuniary value of their
slaves will have vanished before the prospect of a compulsory emancipation ; and
this slave power, that has so long strode the country like a colossus, will sink into
that contempt and iusignificance, both at home and abroad, inte which tyraats, se
mean and inhuman, always do sink, when their power is broken. They will hardly
find a driver on their plantatiuns servile enough, or fool enough, t¢ go with them
for a dissolution of the Union,
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