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GENERAL

THE Publisher of the first complete Edition
of BENTHAM's Works thinks a brief prefatory
explanation indispensable, in order that the
reader may know what he has to look for.
The literary executor of ¢ the master,” Dr.
Bowring, being abroad, and others well qua-
lified declining to undertake the task, it has
devolved on the writer of the following pages,
who sets to work on a somewhat hasty sum-
mous.

The science of legislation, and of morals as
bearing on legislation, was invented by Ben.-
tham: he laid the foundations, and hitherto
no one has carried the superstructure higher
than he did. In order to appreciate what
Bentham has accomplished — to indicate to
the reader what he may expect to find m
Beuntham’s wnitings, — it will be necessary to
glance at— first, the state in which he found
legislative science and public opimon; second,
the development of his opinions, the objects
and character of the works he produced,
third, the effect us writings have already
produced, and the farther effect they are in
the act of producing.

1. Of the state in which Bentham found
legislative science and public opinion.

These two topics are inseparable. Abstract
principles, and that floating mass of incohe-
rent opinions caught up and relincwished at
random, which has hitherto formed the moral
creed and rule of the masses, 1e-act upon each
other. On the one hand, conclusions of the
philosopher are adopted by many who are in-
capable or unwilling to appreciate their rea-
sons: on the other, the opinions of men direct
their nctions, their actions comstitute the
events of society, and these events suggest
the reflections out of which the philosopher
elaborates s principles.

The events of European history had, about
the time of Bentham’s birth, established se-
versl true and important opinions as the poli-
tical creed of all reflecting men: although the
common principle, upon which the whole of
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them ultimately rested, not having been dis-
covered, their necessary connexion was not
felt —their exact import and extent was not
clearly seen — and their important conse-
quences were almost entirely overlooked.
The early religious reformers had deviated
into the error of endeavouring to substitute
one class of dogmatic opinions, sanctioned by
law, for another. The stubbornness of con-
tending sectanians had rendered in many cases
a rude rule-of-thumb toleration unavoidable,
but wherever a sufficient majority were of one
way of thinking, formal creeds, sanctioned
by legislative authority, were the order of the
day. Agan, the encroachments of Charles 1.
had led men to inqure into the basis on
which the kingly power rested. The Long
Parliament, finding the claims advanced by
the Xing incompatible with security of per-
son and property for the subject, overturned
the throne: and the people, finding an irre-
sponsible body of legislators equally danger-
ous, overturned the Long Parliament. The
first experiment having failed, kings were
restored, and were not long of driving the
people to seek some new bulwark against
their attacks. To soothe the superstitions
veneration entertained for traditional esta-
blishments, the fiction of an original compact
between the subject and sovereign was de-
vised, and under 1ts shelter, James I1. was
driven from the throne, and William III.
seated in his place. But for one circumstance,
the Bill of Rights would have transformed
the *“ compact” from a fiction into a reality.
That circumstance was, that the Revolution
of 1688 transferred the excess of power from
the king, not to the people, but to the ars-
tocracy. The king dwindled to a puppet,
moved by the largest faction of that privileged
caste. A wider scope was given to aristo-
cratical ambition; the Bntish nobility split
mto two hereditary parties, which assumed
the name of Whigs and Tories; and the
structure of the representative body was ad-
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mirably calculated for enabling whichever of
them obtained the ascendency, to work its
will witha House of Commons, which, seem-
ingly the representative of the people, wasin
reality the hired servant of the aristocracy.
The American revolution put an end to this
delusion. The sturdy fathers of the Trans-
atlantic Republic insisted upon the reality
of what the mother country had been con-
tented to enjoy in name only — the practical
application of the doctrine that * taxation
without representation is tyranny.” Thus
successively did these important truths come
to be recognised : — That no religious opi-
nions, honestly entertained, can be criminal ;
that power is vested in the chief magistrate
by the people, and for their benefit alone,
and may be resumed if abused; that the only
safegumid for the persons and property of the
citizens consists in their retaining the power
of enacting laws and imposing taxes in the
hands of representatives freely chosen by
themselves. These principles, empirically dis-
covered, were vaguely enough understood. To
them came in time to be added some dim
perception of the truths, that where men
were left most free to form their own religious
opiniong, the intellect assumed a hardier and
more energetic character — and that where
industry was least trammeled, the comfort of
individuals, and the general wealth of the na-
tion, most abounded. As yet, however, no
man bad arsen of sufficient clearness and
grasp of intellect to detect the one-pervading
principle, of which all these theorems were
only diversified manifestations.

Where the teachers were only half-learned,
much wisdom could not be anticipated from
the taught. The opinions of all men are
composed partly of what they have come to
know by their own exertions, partly of what
they have received upon trust from the tra-
dition of others. With the bulk of mankind,
the latter ingredient preponderates to a great
extent. Indolence makes them rest contented
with what they arc told. Indolence does
more; it is annoyed by contradictory informa-
tion startling it from its repose, and regards
the occasion of the distarbance with 1ll-will.
Thus interest is brought into play, and many
an active spirit is forced to remain torpid as
his neighbours, for fear of rendering them un-
friendly, and incurring, at the very least, a
suspension of their good offices. This is the
sccret of men’s attachment to ¢ things as

they are:” herein consists the strength of
« existing establishments.” The mass of
society in Great Britain, during the latter half
of last century, could learn nothing precise
or practical in politics from men whose views
were, as 2 whole, vague and incoherent. Men’s
natural vis merfze made them acquiesce in
what was taught them, notwithstanding the
ill-concealed incongruity of its parts. And
the whole fabric of British institutions was
of a nature to render them friendly to the
substitution of words for things. Nothing
seemed the result of pre-disposition — every
thing seemed, as 1t were, to have grown up.
The constitution was a congeries of make-
shifts, If a manremarked that the House of
Commons did not represent the people, he
was soothed with the phrase ¢¢ virtual repre-
sentation.” If he complamned of the volu-
minous, contradictory, and inaccessible nature
of the law, he was silenced by grave pane-
gyrics on the wisdom of the successive occu-
pants of the Bench, who, by virtue of legal
“ fictions,” had, as circumstances emerged,
built up an artificial system of law, far supe-
rior to what anylegislature could have devised.
Cuvil ife was one great and continuous prac-
tical lesson in the art of saying one thing and
meaning another. Theallied Church and the
Universities completed the doctrine of insin-
cerity. The most awful mysteries of religion
were prostituted to a ceremony, compliance
with which entitled to office: at the national
seats of learning, young men were made to
commence what was understood to be their
search after truth, by professing to believe,
and promising always to believe, what they
were incapable of understanding.

Such paltering with public opinion could
not fail to re-act dangerously on public mo-
rals. Men unfurnished with sound principles
of action were tossed backwards and forwards
between empty formulas of words. In books
they might find professions of elevated sen-
timent; in active life, they found corrup-
tion everywhere. Walpole and Doddington
systematized corruption: Gerrard Hamilton
taught the art of veiling ugly practices with
fair words. Lawyers trained in the school
of fiction — divines, perverted from the be-
ginning, by being taught to profess belief
before they began to inquire, and thoroughly
corrupted by rich pluralities, the reward of
sycophancy and political intrigue, lent their
aid to cement the {ubric. There wanted not
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counteracting instruments of good—the lofty
sentiments of the poets,—the holy beauty of
that book on which the church professed to
stand,—the sense of evils flowing from a bad
system,—the contagious example of America.
But these accidental influences were, to the
compact frame-work of the constitution, as a
horde of guerillas to the organization of one
of Napoleon’s armies. The better spirits felt,
rather than saw, the evils of society. They
attempted to enforce their own views by the
sophistical forms of reasoning devised by their
antagonists, and were necessanly defeated.
When the friends of parliamentary reform
sought to make good their point by arguing
that their system of representation was the
real established one, and the other only a
usurpation, the reason revolted against such
perversion of fact. The struggle between
good principles and evil practices seemed
only to have made bad worse : virtue began
to assume the aspect of a profitless disturber
of the peace. But, as the German proverb
says,  When the tale of bricks 1s doubled,
Moses 1s near.” It was indeed high time that
our Moses should make his appearance.

1L Of the development of Bentham’s opi-
nions, the objects and character of the works
he produced.

We are inclined to think that it was a for-
tunate thing for Bentham, that, connected as
he was with the aristocracy, his connexions
did not belong to the section of it which has
affected to patromze hberal principles. If
they had, he might, notwithstanding his
purely intellectual cast of character, have,
like so many others, commenced with being
encouraged to make a display of fine senti~
ments, have proceeded to be gradually absorb-
ed into the vortex of low personal struggles for
office, under the delusion that he was enact-
ing the part of a patriot, and ended by being
as hollow and heartless a prating Whig as any
of his compeers. Luckily for him, he was of a
right Tory stock, and nurtured in the loyal
and orthodox University of Oxford. His
earlier studies rather inclined him to perse-
vere in the famly faith. * The writings of
the honest but prejudiced Earl of Clarendon,”
he says in & note to his ¢ Fragment on Go-
vernment,” * to whose integrity nothing was
wanting, and to whose wisdom little but the
fortune of living a lLittle later, and the con-
tagion of a monkish atmosphere: these and

vii
other concurrent causes bad listed my infant
affections on the side of despotism. The
genius of the place I dwelt in, the autho-
rity of the State, the voice of the Church
in her solemn offices: all these taught me
to call Charles a martyr.” But his disposition
did not fit him for an intriguing partisan,
and it is the nature of Toryism to favour, in
a'l like him, devotion to any pursuits likely
to keep them from criticising public affairs,
Speaking of a considerably later period of his
life, he says— ¢ Party, I belonged to none:
I knew not what sort of a thing party wus.”
But however little calculated by his disposi-
tions to be emmeshed in party contests, there
was that in his nature which would not al-
low him to remain uninfluenced by the poli-
tical questions which were then beginning to
convulse the abysses of socicty as with a
moral earthquake.

The predominant characteristics of Ben-
tham’s mind were : — sincerity, or love of
truth ; benevolence, or an ever active desire
to contribute to the happiness of others; in-
vestigation, or a reckless craving which could
only be satisfied by thoroughly examining
whatever attracted lis attention in all its
bearings. If we add, that what phrenologists
would call the faculties of order or classifi-
cation, and of constructiveness, were in him
peculiarly active, we have the key at once to
the origin of s opinions, and their progres-
sive development. Ciicumstances scem to
have determined the field he selected for the
exertion of those faculties, but it was the
almost unparalleled power and energy of his
mind that enabled him to cultivate that field
to so much purpose.

The circumstance that seems to have given
the first impulse to the inquiries which en-
grossed his future life, was the dispute be-
tween Great Britain and her colonies, which,
during his law-studentship, was the univer-
sal topic of conversation. His inquining turn
of mind made him anxious to form such an
opinion of the merits of the controversy as
would be satisfactory to himself. His ori-
ginal leamings, we have seen, were towards
monarchy : the shallow arguments of the
then advocates of liberal opinions for a while
confirmed him in his error. ¢ Conversing
with lawyers,” he says, in the passage from
which we have already gquoted, ¢ I found
them full of the wirtues of their Original
Contract, as a recipe of sovereign efficacy



for reconciling the accidental necessity of re-
sistance with the general duty of submission.
This drug of theirs they administered to me
to calm my scruples; but my unpractised
stomach revolted against their opiate. I bid
them open to me that page of bistory in which
the solemnization of this important contract
was recorded. They shrunk from this chal-
lenge ; nor could they, when thus pressed, do
otherwise than our Author (Blackstone) has
done,—confess the whole to beafiction. This,
methought, looked ill. It seemed to be the
acknowledgment of a bad cause, the bringing
a fiction to support it.” He elsewhere says,
in reference to the same subject — *“ As to
the American controversy, the badness of the
only arguments employed against bad go-
vernment, whether on the one side of the
water or the other, bad left me sticking to
it.” But the equal want of sound argument
on the servile side of the question prevented
him from long adhering toit. In his uncer-
tainty he met with Hume's Essays, and found
in them what he sought-—an unassailable
central principle, from which he might sally
on his quests after truth, and to which he
might retire to recruit his powers by repose
whenever he was baffled. This was the prin-
ciple of utility, or, as he subsequently ex-
pressed it with more precision, the doctrine
that the only test of the goodness of moral
precepts or legislative enactments, is their
tendency to promote the greatest possible
happiness of the greatest possible number,
Armed with this discovery, he applied it on
all occasions, thereby at once directing him-
self to the truth, and establishing, by a mul-
tipheity of experiments, the trustworthiness
of lus test.

Bentham was guided to the recognition of
this all-pervading principle at an early period
of his eareer, by his strictly logieal turn of
mind, which saw through the empty veil of
words substituted for things, and by his m-
stinctive truthfulness of disposition. The
profession, to which choice or the will of his
guardians devoted him, the law, furnished
ample materials for stimulating these propen-
sities, and further developing his opinions. He
has told us, that while attending 1n the Court
of King’s Bench during the years of his stu-
dentship, the chief objects of his admiration,
and in part of his emulation, were Lord Mans-
field and Mr. Dunning. Even in his advanced
years, he recurred to his feelings towards the
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former inglowing language:—* From the first
morning on which I took my seat on one of
the hired boards that slid from under the of-
ficers’ seats in the area of the King’s Bench,
at the head of the gods of my idolatry had
sitten the Lord Chief-Justice. Days and
weeks together have I made my morning pil-
grimage to the chief seat of the living idol,
with a devotion no less ardent and longing,
and somewhat less irrational, than if it had
been a dead one.” Of Dunning he says —
« If n my style, appropriate aptitude in any
shape or degree is discermble, it is probably
in no small degree to Dunning that it is due.
Precision, correctness, clearness, guardedness
in expression — closeness in argumentation —
seemed to me his charactenistic features: in
these, combined with force, he seemed to me
altogether without a rival.**** At the Bar, of
all men I had ever heard, he had been the one
whom I had heard with the greatest pleasure
and attention,—the one, whose style in speak-
g, it seemed to me, that on all oceasions it
would be matter of the highest satisfaction to
me to be able to imitate.” Mansfield was the
first who lent to the decisions of English
courts the liberal views of the man of the
world, and the graceful systematic coherence
of the man of literary tastes. Dunning was
nervous and perspicuous. They contributed
by their example to cultivate that love of sys-
tematic arrangement, and clear unequivocal
expression, to which Bentham was by his na-
ture predisposed. At the same time, more
minute acquaintance with the law convinced
him, that, as he has forcibly expiesssd him-
self in the Introduction to the Rationale of
Judicial Evidence —*¢ The incomprehensibi-
lity of the law, a circumstance which, if the
law were wise and rational, would be the
greatest of all abuses, is the very remedy,
which, in its present state, preserves society
from utter dissolution ; and that if rogues did
but know all the pains that the law has taken
for their benefit, honest men would have no-
thing left they could call their own.” His
sincerity was offended to find fiction the great
staple of law. His benevolence was hurt by
seeing the necessary tendency of the cumbrous
and unintelligible system, by delay and accu-
mulation of expense to destroy where it was
meant to defend. His faculty of invention
was stimulated to devise substitutes for the
mischievous system of law and judicial orga-
mzation which he found existing. To this
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task he devoted his future life. This was
thenceforth his business in the world, and all
his investigations radiate from this as from a
centre - are subordinate and auxiliary to this
end, If we keep this fact steadily in view,
many shallow objections to passages in his
works are dissipated at once: the cavillers
have mistaken practical applications of prin-
ciple for abstract enunciations of principle,

We are now in condition, starting from
this point, to trace the progressive develop-
ment of Bentham’s opinions, as manifested in
his writings. There 1s, however, one preli-
minary to be first disposed of: this seems to
be the most appropriate place for dissipating
the absurd notion that he was a mere theorist.
There never was a mind less disposed to
wander in vague speculation: there never
was a more thoroughly and essentially prac-
tical mind. Two instances may be given mn
confirmation of our assertion, that he was
what is conventionally termed * a man of
business,” in addition to the fact of his admi-
rable management of his own domestic affairs.
About the date of lus first publication, having
paid a visit to Paris, he there contracted an
intimacy with a painter, who was 1n search
of an engraver for a portrait of Lord Mans-
field. Bentham was employed to draw the
articles of agreement between the two artists,
and this document having accidentally come
into the hands of Lord Mansfield, elicited
from him expressions of unqualified approba-
tion, which (the transaction being quite in
the ordinary track of business) could only be
occasioned by the style of execution. Again:
the late Lord Lansdowne, a shrewd man of
the world, gave a pretty unequivocal proof
of the esteem in which he held Bentham’s
worldly wisdom. when be recommended him
to the dowager Lady Ashburton, forasecond
husband, on the plea that he would make an
excellent guardian for her son, a minor. But
indeed, the subjects of Bentham’s writings,
and his mode of handling them, suffice to
show the practical turn of his mind. In order
to stimulate him to exertion, it was necessary
that something to be done be at least the
ultimate object: and m working to this end,
not the slightest item that might throw an
obstacle in the way of the practical applica-
tion of his prineiples was ever overlooked ;
while every new mechanical invention that
seemed to promse additional facility, was
seized upon the moment it appeared.

PREFACE. ix

Bentham’s first publication was his *¢ Frag-
ment upon Government,” -— an examination
of what 1s delivered on the subject of govern-
ment in general, in the Introduction to Sir
William Blackstone’s Commentaries. It was
published in 1776 (ten years after the author’s
entry at Lincoln’s-inn,) and is interesting, as
containing the germ of his whole system. He
broadly avows his universal test — his fun-
damental principle of utility. He shows no
mercy to the well-rounded periods of Black-
stone, exposing with the most ruthless logic
their ostentatious wrapping up of no meaning
in sounding language. The first object of
the treatise is to show, that correspondent
to discovery and improvement in the natural
world is reformation in the moral. With an
energy unsurpassed in the works of his ma-
turest genius, he vindicates adherence tostern
simple truth on all occasions, laying down
the principle as applicable to the defender of
abuses, that ¢ every false and sophistical rea-
son that he contributes to carculate, he is
himself chargeable with.” He makes wild
work with the figures of speech employed to
plaster up the chinks and crannies of * Match-
less Constitution.” He tosses about and dis-
perses ¢ checks and balances,” ¢ blending of
aristocracy, democracy, and monarchy, into a
whole, combining all their advantages, aud
free from their defects,” and the like. He
paints the social structure of Britain as it
existed, and in a great measure still exists,
not in the danty phrases of legal fiction. The
work is critical . it shows the hollowness of
what had been hitherto taught. It leads men
to look about for a better teacher, and heralds
his coming. It clears away the rubbish, that
the true builder may commence operations.
The whole tone of the work corroborates
what we remarked above, regarding law re-
form being the starting-post of all Bentham’s
expeditions of discovery. It is legal reform
alone that he seems to contemplate: if not
wedded to monarchy, his divorce from it is
more to be inferred than seen. Further in-
vestigations were necessary to impress upon
his mind the full importance of democratical
institutions. His democratic principles were
not an evanescent sentiment caught from
the perusal of classical authors; they were
the mature conviction of his mind. After
ranging through all possible forms of govern-
ment, he reposed on the democratic repre-
sentative at last as the only one that suited
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his purpose. It is not, however, in the Frag-
ment upon Government that we must look
for this: there he contents himself with ex-
posing the nonsense written by others about
the four recognised types of government, and
showing its practical inutility.

Bentham’s mind, we have repeatedly ob-
served, was essentially constructive: it could
not rest satisfied with negative results. Be-
tween 1776 and 1782, his views had become
so matured, that he had chalked out for him-
self a series of publications, which, when
complete, would exhaust all that he felt ne-
cessary for the accomplishment of his pur-
poses. As the enumeration of these furnishes
a chart or outline, within some department
or other of which all the labours of bis future
life may find a place, we give it a place here.

“ Part the 1st. — Principles of Legislation
in matters of cinl, more distinctively termed
private distributive, or for shortness sake,
distributive law.

*¢ Part the 2d. — Principles of legislation
in matters of penal law.

¢ Part the 3d. — Principles of legislation
1n matters of procedure: umting in one view
the criminal and ecivil branches, between
which no line can be drawn but a very in.
distinct one, and that continually liable to
variation.

“ Part the 4th. — Principles of legislation
in matters of reward.

¢ Part the 5th. — Principles of legislation
in matters of public distributive, more con-
cisely, as well as familiarly, termed consttu-
tional law.

¢ Part the 6th. — Principles of legislation
in matters of political tactics: or the art of
maintaining order in the proceedings of public
assemblies, so as to direct them to the end of
their institution; viz. by a system of rules,
which are to the constitutional branch, in
some respects, what the law of procedure is
to the civil and the penal.

¢ Part, the Tth, — Principles of legislation
in matters betwixt nation and nation, or, to
use & new, though not inexpressive appella-
tion, in matters of international law.

¢ Part the 8th. — Principles of legistation
in matters of finance.”

¢ Part the 9th. — Principles of legislation
in matters of political economy.

¢ Part the 10th. — Plan of a body of law,
complete in all its branches, considered in
respect of its form; in other words, in respect

x
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of its method and terminology; including a
view of the origination and connexion of the
ideas expressed by the short list of terms,
the exposition of which contains all that can
be said with propriety to belong to the head
of general jurisprudence. [Such,” he adds in
a note, “as obligation, right, power, posses-
sion, title, exemption, immunity, franchise,
privilege, nullity, validity, and the like.”]

A little reflection will suffice to show
that these heads may be made to embrace
every topic with which the legislator can
have anything to do. In filling up a map of
the territory, the outline of which is here
sketched, he spent the whole of the rest of
his life. As he himself foresaw, the order
in which the ¢ parts” are arranged, although
the ¢ best fitted for apprehension,” was not
that in which such of them as were published
during his life ultimately made their appear-
ance, -— the succession of his works having
been influenced in a great measure by ‘ col-
lateral and temporary considerations.” In
the mass of writers, the faculty of language
overmasters every other: they are never quite
aware of the coherence or incoherence of
their dim notions, until they see them sta-
ring them in the face from the paper. They
work up a book rapidly: and can always show
in tangible manuscripts the fruits of their
hours of literary labour. With Bentham it
was otherwise: language was with him a
very subordinate concern—the mere vehicle
for conveying his ideas. With the class of
writers we have adverted to, arrangement
and distribution is a mere matter of external
form: it exists only in the visible signs of
books, chapters, and volumes. With Ben-
tham, on the other hand, arrangement was
essentially a part of his subject: with him the
outward symbols of arrangement flowed ne-
cessarily from his mode of thought. The whole
field of his exertions lay distinctly before him:
when he seemed to expend bimself upon the
minutest details of one corner of it, this was
not because he overlooked the rest, or attri-
buted an undue prominence to the subject of
the moment, but because a man can only do
one thing at a time. He laboured incessantly
— seeking to give the last finish to every part
of his work: conscious that when the whole
was finished, each part would stand in its due
relation to the rest, and thus create harmony
of proportions. When he found the stone of
a right size and texture, he did not waste time
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in having it cut, if the building was not far
enough advanced to admit of its being laid.
He knew where it was, and that he could fit
it for use when he required it. The great
architect, with his plans of the building as
distinct 1n his mind’s eye as if it were finished,
collected his materials, and arranged them so
that each should be at hand when wanted.
The details were executed by his assistants,
under his superintendence, he lending at times
a finishing touch. To the uninstructed, the
works published during his life may seem frag-
mentary —lus collections may seem a chaos;
but he who, taking the above enumeration
of projected works for a guide, reads himself
into Bentham's way of thinking, will soon
come to see, that in the works published
during his life, and his MS remains nowabout
to appear for the first time, the task of his hfe
has been sufficiently accomplished.

1t 1s 1mpossible, 1 the limits we have pre-
scribed to ourselves, to recapitulate every
work . we must be contented to indicate them
by classes. The books which Bentham pre-
pared for the press himself, or allowed to be
prepared from his MSS. by others, are of three
kinds. All of them were published under
the 1mpression that something in the temper
of the public mind at the moment, or in the
tendency of public events, was favourable
to the design of attracting attention to that
particular part of his system. This is theiwr
common feature - the varieties are:— first,
Complete treatises on one or other of the
heads indicated in his outline; second, Pre-
liminary investigations of a metaphysical
character, intended to elucidate and defend
the doctrines of his practical or constructive
works; third, Polemical tracts on subjects at-
tracting public attention, extracted by friends
from his MSS., or hastily dictated by himself.

To the first class belong the volume of his
« Constitutional Code” published in 1830 ;
his Principles of Civil and Penal Law; his
¢ Panopticon;” a hittle tract entitled ¢ Plan
for a General Register ;” ¢ Political Tactics ;”
and some others. In these works, the inces-
sant aim of the Author is to suggest such
institutions and modes of procedure as shall
conduece to utility, i. e. to insuring ¢ the
greatest possible happiness of the greatest
number.” His main instrument for obtain-
ing this end, is the establishment of respon-
sibility, on the part of those to whom the
power of acting for society is intrusted, to the
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whole of that society. This instrument is
framed of : — The attribution of the elective
power to every individual (Universal Suf-
frage;) the renewal of the tenure of dele-
gated power, at brief and regularly recurring
intervals (Annual Parliaments;) and the re-
moval of every external controul of the
voter's individual opinion (secret voting, or
vote by Ballot.) His subordinate means are
various. The most important are his pre-
cautions for insuring the utmost possible
publicity to legislative enactments, and the
utmost possible precision and explicitness in
their expression, Next in order comes his
plan for securing cheap government, in in-
sisting upon which, he draws a most impor-
tant distinction between what is cheap and
what is merely low-priced. For further
particulars, lis works themselves must be
consulted: in them will be found the most
extraordinary manifestations of intellectual
clear-sightedness, and fertility of invention,
combmed with an unsurpassed power of lucid
exposition.

The most important works of the second
class are the * Introduction to the Principles
of Morals and Legislation;” the ¢ Rationale
of Judicial Evidence ;” and the ** Rationales
of Reward and Punishment.” The manner
in which the fiist-mentioned of these was
first suggested to its Author’s mind, as stated
in the preface, explains the nature of the
whole. It had at first, he tells us, ““no other
destination than that of serving as an intro-
duction to a plan of a penal code, n termims,
designed to follow in the same volume. The
body of the work had received completion
according to the then present extent of the
Author’s views, when, in the investigation
of some flaws he had discovered, he found
himself unexpectedly entangled in an unsus-
pected corner of the metaphysical maze.”
He was therefore obliged to dig into the sub-
soil of metaphysics, in order to lay his foun.
dation secure; but upon this task, not the
most congenial to & mind less speculative
than constructive, he never spent more time
than was absolutely unavoidable. He never
ventured into the dim chaos of metaphysics,
out of sight of the illuminated world of prac-
tice; and the moment his object was accom-
plished, he winged his glad way back. His
constant subordination of speculative inquiry
to the practical end he had in view in under-
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taking it, gave occasion at times to his pre-



X1
senting general truths in a shape which has led
sciolists, who found it easier to cavil at forms
than to investigate the reason why they were
adopted, to misapprehend or misinterpret his
doctrines. To avoid misapprehension of Ben-
tham’s metaphysical tenets, it is necessary
to keep in view, that they are never advanced
except for the purpose of establishing or
throwing light upon the doctrines of practical
legislation. Viewed in this manner, no safer
guides can be found to moral speculation than
his ¢ Introduection,” and the ¢ Rationales of
Reward and Punisbment;” as we will seek
in vain elsewhere for a substitute to his ¢ Ra-
tionale of Judicial Evidence,” as a treatise
on the art of expiscating truth.

The third class embraces an almost count-
less and miscellaneous collection of treatises.
The earliest of these 18 his ¢ Defence of
Usury.” In the preface to his ¢ Fragment,”
be had hinted at the utility of a natural clas-
sification of offences, in the character of a
test for distinguishing spurious from genuine
ones, He had experienced insuperable diffi-
culty in the attempt to find a place in such a
system for the imaginary offence of usury.
About the time that he was thus perplexed,
the usury laws became a subject of discussion,
and, by publishing his treatise on them, he at
once did good service in a controversy imme-
diately at issue, and enabled himself at a later
period to point to that tract as a specimen of
the fruits of systematic research into the prin-
ciples of legislation. At a period long subse-
quent, he allowed to be published in the same
way a work of more varied interest, .— the
selection from his MS8. entitled * The Book
of Fallacies.” This manual of political logic
is at once an enduring proof of the valuable
results of his sincere and systematic habit of
thought, and a practical exercise to all who
study it in honest and healthy thinking. In
the same spirit of seeking occasion to demon-
strate the value of hus abstract researches, by
applications of them to the practical questions
of the day, he addressedin 1799 to the National
Assembly, a ¢ Draught of a Code for the or-
ganization of the Judicial Establishment in
France;” and in 1831, his “ Letter to his Fel-
low-citizens of France on Senates and Second
Legislative Assemblies.” To the same inten-
tion we owe his * Petitions for Justice and
Codification;” his * Radical Reform Bill,” his
*¢ Plan of Parliamentary Reform, in the form
of a Catechism, with Reasons for each article;”

GENERAL PREFACE.

his Defences of Economy against Burke and
Rose; his * Boa-Constrictor, or Helluo Cu-
riarum;” his ¢ Chrestomathia — explanatory
of a proposed school for the extension of
the new system of instruction (Lancaster’s)
tothe higher branches of education ;” his <“Ob-
servations on Mr. Secretary Peel’s Speech;”
his ¢ Indications respecting Lord Eldon;”
and many others. To this class also belong
his various tabular works, — ¢ Springs of
Action,” * Delay and Complication Tables,”
&c. These are valuable, as bringing under the
eye at one glance the results of his inquiries,
and impressing them upon the memory. None
but the man who had so completely exhausted
his subject, could have furnished matenals for
these: but who would & priori expect that
such a mind would stoop to the drudgery of
compiling them? In this, as much as in any
act of Bentham’s life, we recognise the mnten-
sity of his benevolence. He thought nolabour
unworthy of him, which could produce prac-
tical benefit. His soul, which, as Wordsworth
has beautifully said of another great reformer,
“ was like a star, and dwelt apart,” like him
too, ¢ the lowlhest duties on itself did lay.”
These formal works are eminently useful;
but the others enumerated under the present
head are also interesting and amusing. Inthese
minor works, the reader unacquanted with
Bentham cannot fail to recognise a buoyancy
and vigour of intellect, a closeness of ratioci-
nation, a play of humorous imagination, such
as must lead him to wish to know more about
the author. The student of Bentham’s sys-
tematic works will find his prineiples placed
in pew and startling lights, their practical
utility corroborated by illustration; and will
find what was at first a mere languid assent
of the intellect, shaken into a healthy and
pervading spring of action.

Here seems theappropriate place for offering
a few remarks on Bentham’s style, regarding
which the most absurd misrepresentations
have been propagated. The staple of his com-
position is the purest and most nervous Eng-
Lish. The occasional peculiarities which have
been represented as pervading it are referable
to two different sources. First, in his sys-
tematic writings he has found it necessary to
use technical terms, or terms of art. In the
language of ordinary conversation, or of writ-
ings the principal object of which is to amuse,
there is unavoidably a considerable degree of
vagueness. One man conceives, and conse-
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quently employs a word or phrase in a more
restricted, another in a more extensive sense.
The word or phrase passing into common use,
is employed sometimes mn the one and some-
times in the other. This is one of the most
fertile sources of fallacious or false reason-
ing: an assertion is made, using the woid or
phrase in the restricted sense; an inference
is drawn, using it in the more extensive. All
writers on scientific subjects find it necessary
1n consequence (for a man may unconsciously
play off this sleight of hand upon himselt,) to
use the words of conversational language with
a precise and predetermined meaning, or in
extreme cases to substitute others for them.
The superior accuracy of Bentham’s mind may
have made him do this more frequently than
lesser reasoners: but he never introduces a
term of art without careful and repeated ex-
planations. The most unlearned reader will
find a dictionary of all these unusual terms
(and after all, they form a small part of his
vocabulary) in Bentham’s own writings ; and
when he has mastered them, he will find that
the exercise has been an invaluable practical
lessoninaccurate habitsof thinking. The other
source of some occasional peculiantiesin Ben-
tham’s style relates more to the phraseology,
as the preceding referred more to the woids.
Many — and these not the least valuable —
of his occasional publications, are, properly
speaking, nothing more than notes or heads
of discourse hastily jotted down or dictated.
In these he was accustomed to give himself
a greater latitude in abrupt and starthing tran-
sitions, or in the introduction of unwonted
terms of expression — in heightening the
grotesque representations in which he some-
times delighted to indulge, by corresponding
language.

There is a raciness about the rough smack
of these off-hand sketches, which some pre-
fer to the most elaborate finish. Who, with
any taste, could wish to see Bentham's letter
to his fellow-citizens of France on senates,
%c. assume a smoother or more conventional
form than that which it at present bears?
We repeat, however, that both classes of pe-
culiarities are of comparatively rare occur-
rence in Bentham’s writings. His works are
not flimsy novels, but substantial hard-headed
pieces of reasoning — some of them of the
lengthiest. In order to understand them, men
must pay attention to what they read: and
this is all.  There is nothing in them that
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places them beyond the apprehension of ave-
rage understanding and average industry.
After all, the information acquired by read-
g is not the most beneficial result of the
employment : it is the strengthening of the
intellectual powers by the exercise.

III. Of the effect which Bentham's wri-
tings have already produced, and the farther
effect they are in the act of producing.

In tracing the history of the reception
which Bentham’s works have met with, we
may pass over with a brief allusion, the cavils
of what a German would call the belle-lettres-
ten. Of this class, the Edinburgh Reviewers
may be considered as the most favourable
specimen. These cavils proceeded from men
who had begun to write before they began to
think — who brought to their task vivacity,
sentiment, wit, taste (of a certam quality)—
everything, in short, but clear and compre-
hensive views, and competent knowledge.
They would not take the trouble to under-
stand Bentham, and consequently could not
appreciate him. Their articles were amusing
at the time ; but, like all old jokes, have al-
ready becoine insipid. Their praise could not
have hastened the day of Bentham’s accepta-
tion; their blame has not been able to retard
1it. They are already of the things that have
been and are forgotten : to estimate their cha-
racter, or scrutinize their motives, would be
mere waste of time.

It 15 interesting to trace the coldness with
which original views (and Bentham’s in their
totality were eminently such) are at first re-
ceived, and the channels by which they insen-
sibly find their way into general acceptation.

The power and superiority of the new
writer was acknowledged at once upon the
appearance of his then anonymous * Frag-
ment on Government.” Lord Mansfield pe-
rused 1t with eagerness, warmly praising all
those passages in which the verbose superfi-
ciality of Blackstone was crushed and dissi-
pated. The Fragment became a topic of
discussion at Dr. Johnson’s club, and the
Dictator himself attributed it to Dunning,
then at the height of his reputation. Other
attributions of paternity, equally flattering to
the young author, were made by others. The
Edinburgh Review condescended long after
to praise the eloquence and logic of the « De-
fence of Usury.” But with praise of the Au-
thor’s talents there wasan end. The subject-
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many knew not what to think of the new
doctrines ; and the ruling few knew too well
what to think of them. The Fragment and
the Defence of Usury were short, and in some
measure rhetorical : they were read. But the
larger systematic treatises were * caviare to
the multitude.” The Solicitor-General Wed-
derburne shook his head at the mention of
the principle of utility, and said it was “a
dangerous one.” It was indeed, for him and
hig tribe.

Amid this general coldness, Bentham per-
severed : he knew what he had undertaken
to perform, and the work itself was to him a
source of happiness. Nor was he at any time
entirely devoid of somz who acknowledged
the justice of his views. John Lind adopted
a short paper, in which Bentham had stated
his views of the colonial question, as the
nucleus of his ** Remarks on the Acts of the
Thirteenth Parliament;” and wrote in de-
fence of the ¢ Fragment” when it was assailed
in the Morning Chronicle. Through Lind,
who was agent for King Stanislaus of Poland,
in London, Bentham’s connexion with the
Polish patriots seems to have commenced.
To this we are indebted for his correspon-
dence with Prince Adam Czartoriski in 1815,
relative to the code expected at the hands of
the Emperor Alexander; as also for the or-
ders given by Alexander himself to consult
Bentham, relative to a Russian code then in
the course of preparation.

Not long after the conversion of John Lind,
Bentham obtained in Romilly a convert of
higher qualities, both intellectual and moral.
Romilly regarded Bentham ¢ with the almost
filial reverence of a pupil for his tutor:” he
followed out his principles to a practical ap-
plication, in his labours for the reform of the
criminal law, and in his collection of the forms
of proceeding in the House of Commons.

Dumont was introduced to Bentham by
Romilly. Even in the first fever heat of the
revolution, Dumont endeavoured to familia-
rize the French legislators with the principles
of Bentham, with which at that time he was
acquainted chiefly through the medium of
Romilly’s mind. Several times he interested
Mirabeau in some of them, but that was too
restless a period for preaching order. It
seems to have been Dumont who induced
Bentham to offer his plan of  penal code to
the National Assembly. Butin 1802, Da-
mont adopted a more efficient method of dis-
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seminating the principles of his teacher. He
published in that year a French redaction of
the Principles of Legislation, which he fol.
lowed up from time to time, by the publication
of such compilations from the MSS. of Ben-
tham, as amounted in time to a pretty com-
plete body of our author’s systematic writings,
— the only one that, previous to the present
publication, has been issued from the press.
It is almost exclusively through this work
that Europe has obtained a knowledge of the
principles of Bentham. Even the English
public have hitherto possessed some of his
most important treatises in the form of trans.
lations from the French of Dumont. In 1818,
this model of redacteurs engaged the legisla-
tive committee of his parent state of Geneva
in a correspondence with Bentham on the
subject of a penal code. So early as 1805,
he superintended the publication of a trans-
lation of such works of Bentham as he had
at that time published into Russian.

By means of the publications of Dumeont,
and also of the personal exertions of many
others of Bentham’s disciples, his principles
were made known to the most illustrious
jurists and legislators of Europe and Ame-
rica. A few facts will suffice to show how
deeply his principles have struck root. Inthe
Code Napoleon, we can trace somewhat of
bis arrangement, in the division into general
and special codes. In the Constitutions of
Spain and Portugal, and of most of the Spanish
States of South America, we find still more
unequivocal traces of them. Applications for
advice and assistance were made to him in
the formation of constitutional and judicial
codes, from the leading patriots of Spain,
Portugal, Greece, and, as we have seen, from
the authorities of Poland and Russia. The
Liberals of Italy have repeatedly expressed
their admiration of his works.

¢ A prophet hath no honour in his own
land.” So it seemed for a time hikely to prove
with Bentham. But better days were at hand.
Sir Francis Burdett, in 1818, when at the
zenith of his patriotism, applied to Bentham
for assistance in framing a seres of resolutions,
embracing the principles of radical reform,
to be submitted to the House of Commons.
This was the first time that the principles of
Bentham were avowedly and in any detail
promulgated in that House. Little was gained
in the way of votes : but the principles them-
selves were from that time inquired after by
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many in whose eyes the circumstance of their
having been mentioned in pailiament was ne-
cessary to render them worthy of notice, On
several other occasions, both in parhament
and out of it, Sir Francis was honoured by
being made the speaking-trumpet through
which Bentham’s voice found its way to the
public. Previous to the commencement of
Sir Francis’s acquaintance with Bentham,
Lord (then Mr.) Brougham had been a fre-
quent visiter. That energetic, indefatigable,
and mercurial genius — incapable of working
without éclat, and too often satisfied to rest
contented with éclat — was incapable by na-
ture of adopting Bentham’s views as a whole.
But he was useful by frequently taking up an
isolated point which suited his temporary pur-
pose, and impressing it on the public, with lus
intense and glowing energy of language, and
variety of felicitous illustration. Many germs
of Benthamism had in like manner been
quickly carried off by less prominent charac-
ters, and deposited unnoticed in the public
mind, there to strike root. He co-operated
with the enemies of slavery in every land,
with the humanizers of the penal code, with
the advocates of universal education. In his
intellectual armoury were stored up imple-
ments fitted for the purposes of them all, and
every man was welcome to take and use. Any
person who reflects will be astonished, not only
at the immense number of Bentham’s opinions
which have insensibly obtained hold of the
public mind, although, wanting the great prin-
ciple which binds them together, they continue
fragmentary and unproductive — but also at
the certainty with which we can in so many
cases trace them, though by a circuitous route,
to him as their author. This mass of latent
Benthamism, floating in the social atmos-
phere, has been increased and rendered po-
sitive by the exertions of the Westmnster
Review, a work set on foot by the immediate
exertions of the philosopher himself, and little
else than a medium for extending and popu-
larizing his tenets. It is wonderful how, by
means of these combined influences, so many
people now-a-days write and talk Bentham-
ism without seeming to be aware of it.
More efficient agents in the realization of
his prineiples, are a number of young men,
just growing up into active employment, who
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have been trained in his school. The osten-
sible honours of legislation and government
are worn by others, but the real working
men in many public offices, and in almost all
commissions of any consequence, have been
trained in the school of Bentham. Not only
is the public mind rapidly ripening to a con-
viction of the advantage of throwing off the
old hull of our effete institutions- we possess
a body of men trained to public busmess, who
sympathise entirely with the growing public
opimon. Poets are said to be prophets. Shel-
ley at least was one, when, referring to the
popular disturbances of his own day, and the
gradual loosening of the hold of old forms of
government upon society, he employed the
bold figure of speech: —* The cloud of mind
1s discharging its collected lightnings, and
the equilibrium of institutions and opinions
is restoring, or about to be restored.” And
how much of this has been demonstrably ac-
complished by the single-handed excrtions of
one individual, who, little more than half a
century ago, published a book, the style of
which was praised by a few, and the rea-
soning disregarded by all but one lawyer,
who declared that it contained a dangerous
principle!

Need more be said, to recommend the wri-
tings of Bentham to a candid and attentive
perusal?

The reader will entertain a natural cu-
riosity to know something of the personal
habits and domestic hfe of this great and
good man. The materials for his biography —
both abundant and interesting — are in the
bands of a faithful biographer, Dr. Bowring,
whose affectionate veneration for, and inti-
mate acquaintance with Bentham, as well as
his eminent accomplishments and extensive
Iiterary correspondence, furnish a guarantee
that the work will be well executed, and in
a right spirit. The Doctor's Life of Bentham
will either be printed uniformly with the pre-
sent edition, or an abridgment of it, executed
by himself, will be prefixcd to the first vo-
lume. No long time can now elapse before
the public shall be put in a condition to form
an accurate personal judgment of Bentham.

W. W.

Glasgow, December 1837.
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ADVERTISEMENT.

THE writer of the following pages, be-
lieving that he possesses a more int1-
mate knowledge than belongs to the
majority of general readers, of the na-
ture of Bentham's Works, and of the
subjects discussed in them, is desirous
of presenting the reader with such a
cursory view of thewr more prominent
features as may afford a general idea
of their scope and character. In the
performance of such a task, he will
not be expected to support those opin-
ions which coincide with s own, or to
controvert those with which he may
differ. In wishing bis remarks, how-
ever, to be considered ns of a purely
expository nature, he cannot but ex-
pect that the very manner of his expo-
sition will, m many cases, betray the
partisan. He professes no claim to an
impartiality which, in matters coming
s0 closely In contact with the most im-
portant interests of the human race,
would be justly ranked as an attempt
to conceal thoughtlessness ard inditfer-
ence under the mask of candour. The
subjects which will have to be men-
tioned are those on which almost every
man has formed an opmion, and on
which few can speak without exhibiting
a bias. Many opinions will have to be
described which, though but coldly re-
ceived on their first appearance, gained
gradual ground in the minds of thinking
men, and are now received with so near
an approach to unanimity, that it would
be affectation to allude to them other-
wise than as doctrines which have re-
ceived the verdict of society in their fa-
vour. Even those who may dispute Bent-
ham’s first principles and general theory
cannot deny to him the supremacy of the
practically operating minds of his age;

and in speaking of projects which have
passed through the stringent ordeal of
being practically adopted by those who
were at first opposed to them,* the same

* Among the various practical reforms sug-
gested by Bentbam, the following are 1m-
stances m which his views have been partially,
or wholly adopted by the Legislature :—Re-
form n the Representative system. Mum-
cipal Reform 1n the abolition of Exclusive
privileges  Mitigation of the Criminal Code.
The abolition of Transportation, and the adop-
tion of a system of Prison disciphne adapted
to reformation, example, and economy. Re-
moval of defects in the Jury system. Aboli-
tion of Arrest in Mesne process. Substitu-
tion of an effectual means of appropriating
and reahizing a Debtor's property, to the prac-
tice of Imprisonment. Abolition of the Usury
Laws. Abolition ot Oaths. Abolition of Law
Taxes, and Fees mn Courts of Justice. Re-
moval of the exclusionary Rules in Evidence.
Repeal of the Test and Curporation Acts, the
Catholic Disabihities Acts, and other laws
creating rehigious inequalities. Abolition or
reduction of the Taxes on knowledge. A
uniform system of Pvor Luaws under central
administration, with machiery for the eradi-
cation of mendicancy and 1dleness. A system
of traimng Pauper children, calculated to
raise them from dependent to productive
member: of society. Saviigs Banks and
Friendly Societies on a umform and secure
system. Postage cheap, and without a view
to revenue. Post-office Money Orders. A
complete and uniform Register of Births, Mar-
riages, and Deaths. A Register of Merchant
seamen, and a Code of Laws for their protec-
tion. Population Returns, periodical, and on
a umform system, with the names, professions,
&e., of wmdividuals. The crculation of Par-
Lamentary Papets as a means of diffusing the
information contained in them. Protection to
Inventions without the cumbrous machinery
of the Patent Lasvs,

The following are among those of his pro-
posed Reforms, which have received only a
very partial, or no legislative sanction, but
which have, each, a considerable and respect-
able class of supporters i~Free Trade. Na-
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sceptical tone of exposition cannot be
expected to be employed, which would
be applicable to new and untried sug-
gestions. The writer has no intention
of attempting to reduce the various
subjects treated of by Bentham into a
scientific logical arrangement. Part of
the space will be occupied with an ex-
planation of the manner in which he
treated his subjects—part with a gen-
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eral view of the conclusions which he
arrived at. There will be no specific
separation of these two departments ;
and the writer will have succeeded in
his object, if it be admitted that he has
afforded his readers a few useful, though
loose hints, of the nature of the sub-
jects which chiefly occupied Bentham’s
attention, and of the manner in which
he treated them.

tional Education. The Ballot. Equal Elec-
tion Districts. Local Courts. A uniform and
seientific method of drawing Acts of Parlia-
ment. Puablic Prosecutors. A general Regis- i
ter of Real Property,and of Deeds and Trans- |
actions. Sanatory Regulations for the protec-

tion of the public health, under the admnis-
tration of competent and responsible officers.
The circulation of Laws referring to particu-
lar classes of society among the persons wheo
are specially subject to their operation.
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TO THB

STUDY OF BENTHAM'S WORKS.

SECTION 1.

BENTHAM'S STYLE AND METHOD OF THINKING,

Tue general reader is so accustomed
to find subjects connected with politics
and legislation, treated as the mere to-
pies of passing eriticism, that he is not
prepared to see them dealt with as mat-
ter of elaborate reasomng and accurate
analysis.  Whoever reads the Works
of Bentham should, however, take the
task on hand with the condition, not of
bestowing on them a mere casual peru-
sal, but of studying them : and it 1sonly
in some of his lighter works, or in occa-
sional passages of his more important
ones, that those who adopt the former
alternative, will find either instruction
or amusement. Ile addressed himself
to those who were prepared to bestow
on the sciences of (rovernment and
Legislation the same rigid intellectual
labour, without whichi no man ever
expects to become a proficient 1n Mathe-
matics or Natural Philosophy. 1t was
his ambition to lay the foundation and
to build the superstructure of a new
system, by which the departments of
thought, which had too long been the
playthings of party spirit, passivn, and

prejudice, shonld be subjected to the
rules of rigid philosophical inquiry ; and
those who do not come to the perusal of
his Works, with minds prepared to fol-
low him through a rigid and systematic
train of reasoning, cannot be said to re-
ceive him in the capacity in which he
presents limselt to thewr notice. Mis-
taking the method in which the author
professes to teach his doctrines, cursory
readers have complained of Ins reitera-
tion of trmsms; and they would find
the same character in the axioms of
Euclid, if they perused them with the
same spirit. They have complained that
passages are obscure, intricate, and aim-
less ; and they would find the same de-
fect in the Demonstrations of Geometry,
it they were hurriedly to read isolated
portions of them. The Author’s aim
was not to plead the cause of opinions
unadmitted, or to render received doc-
trines more pleasing by ornament and
illustration, but to demonstrate. 1t is
i only as a demonstrator that he can fairly
" be appreciated. And those who would
;judge of the legitimacy of his conclu~
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gions, must follow his chain of reasoning
link by link. In performing such a
task, impatient intellects will perhaps
find a precision and minuteness of reason-
ing, which they would have been content
to dispense with, and will see conclusions
which they may think might have been
leaped to, arrived at by systematic de-
monstration. But in submitting to this
precision of intellectual exertion, they
only subject themselves to the mental
discipline, without which none of the
more abstruse sciences can be mastered.
Bentham found the whole field of morals
and legislation crowded with fallacies
which lurked behind slovenly expres-
gions or incomplete arguments. e
worked in perpetual fear of any fallacy
finding a hiding-place in his own system
and he examined every word and every
idea with scrupulous accuracy. It mat-
tered not how unimportant might be
the ground of deception : like a scrupu-
lous merchant’s book-keeper, who hunts
out an error about a farthing, he would
not allow the most trifling defect 1 ar-
gument to escape correction, hecause
the principle of overlooking any defect
is a dangerous one.

It must be admitted that this charac-
teristic,—the keeping in view demon-
stratien in preference to elucidation,

is chiefly to be found in his later works. |

In those which he published early in
life, there is more ornament and less of
the character of severe logic. His mind
was at all times rich in the produce of
logical inquiry; but, in his earlier years,
it was his practice to give the results of
his reasonings, with the arguments ge-

nerally and popularly stated, illustrated, |
and adorned by similes and examples ;
while in his more advanced years, he \

omitted no portion of the process by
which he arrived at his conclusions, and
indulged but slightly in rhetorical or-
nament. Of the habits of thinking,
and of composition, which accompanied
these distinct methods, some elucidation
will be attempted farther on; but in
the meantime it may be serviceable to
give a few remarks on the peculiarities
of the two very distinct styles which
Bentham wrote at different periods of

his life.

INTRODUCTION 'TO THE STUDY OF BENTHAM'S WORKS.

The characteristics of Bentham’s early
style were, power, simplicity, and clear-
ness. There was no writer of his age
whose style had less of mannerism ; and
the absence of all peculiarity in that of
his earliest work—the Kragment on
Government, led those who naturally
sought for the author of a work so bold
and original among the names known
to fame, to attribute it to various great
men whose respective styles were strik-
ingly dissimilar. It was not the least
pleasing feature in these early works,
that while the matter was wonderfully
original, there was nothing in the man-
ner of communicating it to startle the
most fastidious taste. The Author’s
great skill, acquired by untiring study,
is exhibited in the facility with which
he adapts the common language of our
literature to philosophical purposes, for
which it had never at any previous time
been used. There is never any vague-
ness in the expression of the most ab-
struse propositions; and yet they are
framed out of a nomenclature which had
not been intended for the elucidation of
distinctions so subtle. Indeed, it would
not be possible to find in the English lan-
guage a style better adapted, in every
respect, to describe in clear terms that
which is, of all things with whichlanguage
has to deal, the least easily made clear—
The operations of themind. The reader
who is acquainted with his Introduction
to the Principles of Morals and Legis-
lation, his Panopticon, his Defence of
Usury, and his other works written in
the 18th century, will require no con-
finmation of this opinion.  As an illus-
tration may be acceptable to some read-
ers, the following is taken at random—
it is from the Defence of Usury :—

The business of a money-lender, though
only among Christians and in Christian times a
proscribed profession, has nowhere, nor at any
time, been a popular one. Those who have
the resolution to sacrifice the present to the fu-
ture, are natural objects of envy to those who
have sacrificed the future to the present. The
children who have eaten thewr cake, are the
natural enemies of the children who have
theirs. While the money is hoped for, and
for a short time after it has been received, he
who lends it is 2 friend and benefactor: by
the time the money is spent, and the evil
hour of reckoning is come, the benefacter1s
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found to have changed his nature, and to have
put on the tyrant and the oppressor. Itis
an oppression for a man to reclaim lis own
money ; 1t is none to keep it from him.
Among the inconsiderate, that is, among the
great mass of mankind, selfish affections con-
spire with the social in treasuring up all fa-
vour for the man of dissipation, and in refusing
Jjustice to the man of thrift who has supplied
him. In some shape or other, that favour
attends the chosen object of it through every
stageof his career. But m no stage of A
career can the man of thrift come 1n for any
share of it. It is the general interest of those
with whom a man lives, that his expense
should be at least as great as hiscircumstances
will bear ; because there are few expenses
which a man can launch into, but what the
benefit of them 1s shared, 1n some proportion
or other, by those with whom he lives. In
that circle originates a standing law, forbid-
ding every man, on pain of infamy, to confine
his expenses within what is adjudged to be
the measure of his means, saving always the
power of exceeding that limit as much as he
thinks proper ; and the means assigned him
by that law may be ever so much beyond his
real means, but are sure never to fall short
of them. So close 1s the combmmation thus
formed between the i1dea of ment and the
1dea of expenditure, that a disposition to spend
finds favour in the eyes even of those who
know that a man’s circumstances do not
entitle him to the means: and an upstart,
whose chief recommendation is this disposi-
tion, shall find himself to have purchased a
permancnt fund of respect, to the prejudice
of the very persons at whose expense he has
been gratifying s appetites and his pride.
The lustre which the display of borrowed
wealth has diffused over his character, awes
men during the season of his prosperity nto
a submission to his insolence, and when the
hand of adversity has overtaken him at last,
the recollection of the height from which he
has fallen, throws the veil of compassion over
his mjustice.

The condition of the man of thrift 1s the
reverse. His lasting opulence procures him
a share, at least, of the same envy that at-
tends the prodigal’s transient display: but
the use he makes of 1t procures lum no part
of the favour which attends the prodigal. In
the satisfactions he derives from that use—
the pleasure of possession, and the 1dea of
enjoving at some distant period, which may
never arrive—nobody comes m for any share.
In the midst of his opulence he 15 regarded
as a kind of insolvent, who refuses to honour
the bills which their rapacity would draw
upon him, and who is by so much the more
criminal than other insolvents, as not having
the plea of inability for an excuse.

Could there be any doubt of the disfavour
which attends the cause of the money-lender
in his ecmpetition with the borrower, and of

~
{

the disposition of the public judgment to
sacrifice the interest of the former to that of
the latter, the stage would afford a compen-
dious, but a pretty conclusive proof of it. It
is the business of the dramatist to study, and
to conform to, the humours and passions of
these on the pleasing of whom he depends
for his success ; it is the course which reflec-
tion must suggest to every man, ard which
a man would naturally fall into, though he
were not to think about it. He may, and
very frequently does, make magmficent pre-
tences of giving the law to them: but woe
be to him that attempts to give them any
other law than what they are disposed al-
ready to recerve ! If he would attempt to lead
them one mch, it must be with great caution,
and not without suffering himself to be led
by them at least a dozen. Now I question
whether, among all the instances in which &
borrower and a lender of money have been
brought together upon the stage, from the
days of Thespis to the present, there ever
was one, in which the former was not recom-
mended to favour in some shape or other—
either to admiration, or to love, or to pity, or
to all three ;—and the other, the man of thrift,
consigned to wnfamy. *

His later works,—those written from
the year 1810 downwards, exhibit a
marked change in style ; whether an im-
provement or a deterioration, the pre-
sent writer, while endeavouring to ex-
plain the nature of the alteration, will
not venture to decide. The symptoms
of the change will be found in his works
and correspondence cf the early part of
the 19th century, and the Letters to
Lord Grenville, on the proposed Re-
form in the Court of Session in Scot-
land,t printed in 1808, may be taken
as a specimen of his style in its transi-
tion state. The prominent feature in the
change arose out of a dissatisfaction with
the ordinary terms of language, and
their accepted arrangement, as a means
of conveying, with that certainty and
precision which the author aimed at,
bis new opinions, with their subtle sul-
divisions and distinetions. One of the
means which he had recourse to, was the
formation of a new technical nomencla-
ture for his own purposes; this was a
design which he had in view from the
commencement of his career, but it was
in after life that he gave his most ex-

* Defence of Usury, Works, vol. iii. p. 17.
T Works, vol. v. p. 1 et sey,
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tensive exemplifications of it. Its na-
ture, and the uses to which he employed
it, will be noticed farther on. But, in-
dependently of neology, the style, as
developed m the construction of the
sentences, was novel, and avowedly so.
In his minute divisions, he had perpe-
tual occasion to compare, balance, or
contrast one proposition with another;
and, looking upon language as the only
means through which this could be ac-
complished, he judged that uniformity,
in the structure of sentences, would
make that very structure subservient to
his purposes. Il arrangement was
such, that the predicate, the copula, and
the subject—that distribntive, limita-
tive, or exceptional terms, if there were
any,—were all to be found in precisely
the same parts of every sentence; and by
this uniformity he was enabled, to a
certain extent, to manipulate his sen-
tences, as if they were Algebraic signs;
a service to which he never could have
applied the freedom and variety of locu-
tion, sanctioned by the ordinary rules of
rhetoric.  As an illustration of what is
here attempted to be described, the fol-
lowing extracts, from a few notanda,
explanatory of the leading prineiples of
his opinions, may be adduced. If there
be a certain degree of monotony, and
even of repetition, in the sentences, it
will be admitted, that they are admir-
ably constructed for comparison with
cach other, and for enabling the eye to
agsist the mind in perceiving the prin-
ciple of their connexion.
i June 29,1827,

1. Constantly actual end of action on the part

of every mndividual at the moment of action,

his greatest happimess, according to his view of
it at that moment.
0

2. Constantly proper end of action on the
part of every mdividual at the moment of
action, his real greatest happiness from that
moment to the end of life. See Deontology
private.

3.

3. Constantly proper end of action on the
part of every individual considered as trustee
for the community, of which he is considered
as a member, the greatest happiness of that
same community, in so far as depends upon
the interest which forms the bond of union
between its members.

4.

4. Constantly proper end of action on the
part of an indinidual, having a share in the
power of legislation in and for an independent
community, termed a political state, the great-
est happiness of the greatest number of its
members.*

One of his favourite, and most ser-
viceable arrangements, was the employ-
ment of a verbal substantive with an
auxiliary, instead of a verb. “Iusea
substantive,” he says, “ where others
use a verb. A verb slips through your
fingers like an eel,—it is evanescent:
it cannot be made the subject of pre-
dication—for example, I say to give
motion instead of to move. The word
motion can thus be the subject of con-
sideration and predication: so, the sub-
Ject-matters are not crowded into the
same sentence,—when so crowded they
are lost,—they escape the attention as
if they were not there.”+

Much outery has been made about
the intricacy and obscurity of Bent-
ham’s sentences. Those who bring the
charge often forget that he demands
severe thought as due to his subject,
and that no form of phraseclogy would
make a golden path to that which, in
its very nature, requires a continuous
process of abstraction. That Bentham’s
sentences are complex, is, however, in
many instances, true; but that they are
obscure or dubious, is so mueh the re-
verse of the fact, that their complexity
arises, In a great measure, from the
anxiety with which he has guarded
them against the possibility of their
meaning being mistaken. So anxious
1s he that the mind should not, even for
a passing moment, adopt a different un-
derstandmg from that which he wishes
to impress on it, that he introduces into
the body of his sentence all the limita-
tions, restrictions, and exceptions which
he thinks may apply to the proposition
broadly stated. Iie limits his meaning,
in the most precise manner, by a cir-
cumvallation of well-weighed words. It
is difficult for the mind sometimes to
trace all the intricate windings of the
sentence; still more difficult to have it,

* Works, vol. x. p. 560. + Ibid. 569.
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in all its proportions, clearly viewed at | consultation, for the purpose or in the course

once; but, when this Aas been accom-
plished, it is at once clear that all the ap-
parent perplexity arises from the skill
with which the author has made provision
that no man shall have a doubt of what he
means to say. Take the following spe-
cimen from the Rationale of Evidence:
the point under consideration is the
extent to which a transcript may serve
in evidence, in place of the original
deed. Almost every sentence 1s com-
plex; but when the reader has been at
the trouble of abstracting his mind to
the extent necessary for embracing its
full meaning, he will allow that there
can be no dubiety whatever as to what
that meaning is—that it is clear and
indubitable. The author is most care-
tul, that, when he speaks of a possessor,
it is understood that he does not mean
also a proprictor; that the circuinstance
of his detention of the document being
intentional, or unintentional, docs not
influence the qrestion: that the extent
of danger to wluch the original may be
exposed by inspection, is limited, &c. &e.

When the original of a deed or other writ-
ten document 15 so situated that the produc-
tion of 1t cannot be effected without a more
than ordmmary degree of vexation, expense,
and delay—lodged m some place between
this and the antipodes, in the hands of some
possessor, who, proprietor or not, does vr does
not choose to part with 1t or to brmng 1t;—
where such is the situation, or supposed situ-
ation, of a supposed or alleged origmal, at
the time that an alleged transcuipt, or suffi-
elent extiact or abstract, is ready to be pro-
duced ;—a question may arse as between
the two documents, the alleged omginal and
alleged transeript, (both certamly not being
necessary, one perhaps sufficient,) wiich,
if either of them, shall be admitted. Were
both present, the admission of the transcript
(unless 1t were for momentary provisional

WRITTEN 1IN THE YEAR 1790,

Of the condition of bhim whose curse, I had
almost said whose crime, 1t 1s to live under
such laws, what 1s to be said ? It 15 neither
more nor less than slavery. Such 1t 15 in the
very strictest language, and according to the
exactest definition. Law, the only power
that gives security to others, is the very thig
that takes it away from him. His destiny 1s
to live ns hife long with a halter about his
neck: and his safety depends upon lus never
meeting with that man whom wantonness or
malice can have induced to wull atst. Be-

l
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of argument) would evidently be attended
with some (howsoever hittle) danger, and with
no use. A transeript, how little soever infe-
rior m pomt of trustworthiness to the original,
can never, so Jong as man is falhble, be con-
sidered as exactly upon a par withit. But
the origmal 15 so circumstanced, that, rather
than load the cause with the vexation, ex-
pense, and delay, attached to the production
of 1t. it would be better to exclude 1t: nay,
even although, to the prejudice of the side by
which 1t sheuld have been produced, misdecy-
ston were sure to follow. 1t ought therefore
to stand excluded : and thereby the whole of
the evidence trom thet source, were there no
other remedy.

But the trauseript,—although, in prefer-
ence to or indiscriminately with the original,
it ought not to be produced,—yet, rather
than the evidence from that source should be
altogether lost, and misdecision take place
m consequence, mght (if ordinarily well au-
thenticated )—nught, with much less danger
than what i~ frequently iucurred n practice,
be (under the conditions above proposed) re-
ceived nstead of 1t. Nevertheless, mischief
from misdecision ought at the same time (so
far a< 1s consistent with the regard due to the
avoidance of preponderant collateral ncon-
venience 1n the shape of vexation, expense,
and delay) to be obviated as effectually as
possthle  Accordmgly, previously to execn-
tion, obhigation (or at least liberty) ought to
be 1 the hands of the judge, for taking from
the party thus to be stated, sufficient se-
curity for the eventual remnstatement of the
other party; m case that, within a time to
be lunited, the propriety of the opposite de-
ciston should have heen made appear,—the
authenticity of the transcript, or its correct-
ness or completeness with relation to the point
m question, having been disproved *

The following passages on the sub-
ject of unpromulgated laws, are given
ax an illustration of the difference be-
tween Bentham’s early and his later
manner. The difference in the style
will probably not be more remarkable
than the similarity of the opinions :—

WRITTEN ABOUT THE YEAR 1825,

Whatsoever good effects the portion of law
1 question may, in virtue of 1ts matter, be in-
tended or calculated to produce, the produc-
tion of those effects witl depend, in the instance
of each individual on whom the law calls for
his obedience, on the hold wluch 1t has hap-
pened to it to take upon lus mind : viz. in the
first place, upon the circumstance of the fact
of his being apprized of the existence of the
law; of the general matter of fact—viz.,that ou

* Works, vol. vii. p. 379,
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tween the tyranny of sleeping laws, and the
tyranny of lawless monarchy, there is this
difference: the latter is the tyranny of one,
the other is the tyranny of mullions. In the
one case, the slave has but one master; in
the other, he has as many masters as there are
individuals in the party by whom the tyranny
has been set up.

Tyranny and anarchy are never far asunder.
Dearly indeed must the laws pay for the mis-
chief of which they are thus made the 1nstru-
ments. The weakness they are thus struck
with does not confine itself to the peccant
spot ; it spreads over their whole frame. The
tainted parts throw suspicion upon those that
are yet sound. Who can say which of them
the disease has gained, which of them it has
spared ? You open the statute-book, and look
into a clause: does it belong to the sound
part, or to the rotten ! How can you say?
by what token are you to know? A manis
not safe in trusting to his own eyes. You
may have the whole statute-book by heart,
and all the while not know what ground you
stand upon under the law. It pretends to
fix your destiny: and after all, if you want
to know your destiny, you must learn 1t, not
from the law, but from the temper of the
times. The temper of the times, did I say ?
You must know the temper of every indivi-
dual 1n the nation ; you must know, not only
what it is at the present instant, but what 1t
will be at every future one: all this you must
know, before you can lay your hand upon
your bosom, and say to yourself, I am safe.
What, all this while, 1s the character and
condition of the law? Sometimes a bugbear,
at other times a snare: her threats inspire
no efficient terror; her promuses, no confi-
dence. The canker-worm of uncertamty,
naturally the peculiar growth and plague of
the unwritten law, insinuates iiself thus nto
the body, and preys upon the vitals of the
written.

All this mischief shows as nothing in the
eyes of the tyrant by whom this policy is
upheld and pursued, and whose blind and
malignant passions 1t has for its cause. His
appetites receive that gratification which the
times allow of: and in comparnson with that,
what are laws, or those for whose sake laws
were made { His enemues, that is, those
whom 1t is his delhght to treat as such, those
whose enemy he has thought fit to make him-
self, are his footstool: their insecurity is hiy
comfort ; their sufferings are his enjoyments ;
their abaserent is his triumph,

Whence comes this pernicious and unfeel-
ing poliey ¥ It is tyranny’s last shift, among
a people who begin to open their eyes in the
calm which has succeeded the storms of civil
war. It is her last stronghold, retained by
a sort of capitulation made with good govern-
ment and good sense. Common humanity
would not endure such laws, were they to
give signs of life : negligence, and the fear of
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the subject in question there exists such a
thing as a portion of law: in the next place,
upon the degree of correctness and complete-
ness with which, as often as any occasion comes
for acting in obedience to, orin any other way
in pursuance or consequence of, such portion of
law, the matter of it is present to his mnd.

To the production of any bad effects, no such
notoriety 1s, 1n the instance of any portion of
law, in any degree necessary.

For a man to be put to death in due course
of law, for non-compliance with this or that
portion of law, it 1s not by any means, in any
case necessary, that either the matter of it,
or the fact of its existence, should ever have
reached his mind. On the contrary, whoso-
ever they be to whom it is matter of satisfac-
tion that men should be put to death in due
course of law (and these, more especially
among English judges and other English law-
yers, are many,) the greater the extent to
which tliey can keep from each man’s mind
the knowledge of such portions of law to
which, on pan of being put to death for dis-
obedience, they are called upon to pay obe-
dience, the greater the extent to which they
can administer this satisfaction to their minds;
and 1if the portions of legal matter to which
this result is attached, had for their object
the administering of this satisfaction to those
from whose pens they issued, they could
scarcely have been rendered in a more effec-
tual degree subservient and conducive to that
end, than they bave been rendered by the
form into which the matter of that, and all
other parts of the English law have been cast.

True it is, that before any man can be put
to death, or otherwise vexed for non-obedience
to any portion of law, what is necessary 1s,
that some person—nay, that divers and sundry
persons, should be apprized, not only of its
existence, but its contents; forasmuch as a man
of ordmnary prudence, such as are all those
who are in the habit of taking each of them a
part 1n an operation of this sort, will not en-
gage in any such operation except in the per-
suasion, well or ill-grounded, of his being war-
ranted in so doing, 1If not by the tenor of any
real law, at any rate by the feigned tenor or
purport of some imagmary law or rule of law,
which for his justification and protection will
be attended with this same effect.

But when the bearing a part in the putting
of men thus to death, 1s of the number of those
acts by the performance of which men are
called upon to manifest their obedience, the
production of an effect of this sort is not
among those results which generally, openly,
and avowedly, at least by the legislator, are
held up to view in the character of the objects
or ends in view ultimately aimed at: ulti-
mately and absolutely good a result of this
sort 19 not generally (for even here there are
some exceptions) declared to be; relative, and
that alone, is the term employed i giving ex-
pression to the point of view in which any such
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change, suffer them to exist so long as they
promise not te exist to any purpose. Sensi-
ble images govern the bulk of men. What
the eye does not see, the heart does not rue.
Fellow-citizens dragged in crowds, for con-
science’ sake, to prison, or to the gallows,
though seen but for the moment, might move
compassion. Silent anxiety and inward hu-
mihation do not meet the eye, and draw little
attention, though they fill up the measure of
a whole hife.*

But, independently of all reference to
his style, there are certain peculiarities
in the method of Benthan’s literary la-
bour, which must be kept in view in re-
lation to the appearanee which his later
works present. 1le who writes a book
for the purpose of influencing the public
mind, by, in the first place, securing the
public attention, will in general be care-
ful to use the aceepted methods of mak-
ing it attractive. If the matter he has
to expound should be original, and per-
haps repulsive, be will take care that
the form in which it is presented shall
have as little as possible of the latter
qualification. There ate arts, in draw-
ing the public attention to books, ac-
quired and handed down by long expe-
rience ; and these, so far as he can, he
will adopt.  Above all, lie will see that
a great deal of what is passing through
his mind in the course of composition,
is matter which it will do more harm
than good to his work to insert in it;
and he will select, prune, and arrange,
1]l the whole has a passable appearance.
Above all, he will present a work which
is ex facie finished, and containing all
that, at the beginning, the anthor has
announced that he is to give.

It will be at once understood that
Bentham did not adopt these appliances,
and the cause will be perceived, when
it is stated, that in later life he prepared
none of his works for the press. 1t was
his opinion, that he would be occupied
more profitably for mankind in keeping
his mind constantly employed in that
oceupation to which it was superemi-
nently fitted, and in which it seemed to
find ite chief enjoyment—ratiocination.
He thought that while he lived in the
possession of this faculty, he should give

* Works, vol. iv. p. 397-398.
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appellative as guod 15 spoken of as applicable
to such a subject :—that A should be put to
death 1s good, is maintained, Why? That B
and C may, without being put to death, ab-
stain from the commission of acts of the sort
of that, for the performance of which A is thus
ordered to be dealt with.+

as much of the results of it to the world,
as he could accomplish by a life of con-
stant labour, temperance, and regularity;
and he left it to others to shape and
adapt to use the fabric of thought which
thus came out continuously from the ma-
nufactory of his brain, Laying his sub-
Jject before him for the day, he thought
on, and set down his thoughts in page
after page of MS. To the sheets so
filled, he gave titles, marginal rubrics,
and other facilities for reference, and
then he set them aside in his repositories,
never touching or sceing them again.
1t was his method to divide and subdi-
vide his subject at the outset; and after
having ecarried this subdivision to the
| utmost extent which he thought neces-
| sary, he would begin his examination of
one of the branches of the lowest sub-
division.  llaving exhausted the two
branches I of this ultimate division, he
would then go back to one of the higher
branches of division, which would lead
him to a subdivision in another quarter ;
and thus, like the anatomist who first ex-
plains to his pupils the general compon-
ent parts of the human frame, and begins
his dissection at one of the extremities
with the design of taking them seriatim
and working towards the heart, he took
care that, so far as he went, his analysis
should be completely exhaustive. 1t
happened, however, very frequently,
that his psychological dissection went
no farther than the extremities of the
subject he had laid out for anatomizing.
This is remarkable in the Department
of Logic and Metaphysics. Under the
general head of Logic, a complete ana-
lysis of all the powers and operations of

+ Works, vol. iii. p. 237.

+ His system, according to the principle of
| Bifureate division tobe afterwards noticed, was
‘ always to divide by two.
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the human mind had been intended ; but
the subject obtaining but a portion of
his time in conjunction with the other
vast' projects which he contemplated, he
was enabled only to leave behind him
some fragments, of which a selection has
been given under the titles Logic, On-
tology, Language, and Grammar, in vol.
viii. of the Works. They are specimens
of the most finished workmanship, but
still they are merely fragments, Per-
haps the only extensive subject which
the author completely investigated, ac-
cording to the rigid method latterly
adopted by him, was Evidence; and his
work on this subject fills two of the
closely-printed volumes in the eollected
edition. It is a larger work than Black-
stone’s Commentary on the Laws of
England. But there is another work—
and, perhaps, the most boldly conceived
of all his projects, which Bentham lived
to complete—his Constitutional Code.
The plan on which he is described as
proceeding in his analysis is not Lere
applicable, for the work is syuthetic,
not analytie. It is neither an examina-
tion of the principles on which laws are
made, nor of those on which they ought
to be made, but a substantive code of
laws. It may be safely pronounced,
that in no language does any other such
monument of the legislatorial labour of
one mind exist. Independently altoge-
ther of any question as to the principles
of government developed, or the sagacity
of the general plan; the completeness of
the fabric—the accuracy of the propor-
tion of all parts to each other—the total
absence of any sort of ineongruity in
the relations to one another of such a
qunantity of things, great and small,
which have to be fitted to each other to
form a homogeneous whole,—astonish
the mind of the reader with the evidence
that they convey of the comprehensive-
ness and clearness of the Author's intel-
lect.

The above remarks, bearing chiefly
on the precision with which Bentham
pursued his inquiries, would give an
imperfect notion of his later writings
without an allusion to one signal char-
acteristic—the bursts of fiery eloquence
with which he sometimes soars from the
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rigid logic of his usual system. It is
when his subject brings him in contact
with illustrations of suffering and op-
pression that the man thus breaks from
the philosopher. Among some pamph-
lets which he wrote towards the ter-
mination of the reign of George IIL,
when he believed the remaining liberties
of the country to be in imminent danger,
there are many such passages as the
following :—

Yes | — you pillage them : you oppress
them : you leave them nothing that you can
help leaving them : you grant them nothing,
not even the semblance of sympathy: you
scorn them : you nsult them : for the trans-
gression of scores, or dozens, or units, you
punish them by millions; you trample on
then?, you defame them, you hbel them :
having, by all you can do or say, wound up
to 1ts highest pitch of tension the springs of
provocation and irritation, you make ount of
that imputed, and where m any degree real,
always exaggerated irritation, a ground, and
the only ground yon can make, for the as-
sumption, that, supposing them treated with
kindness—all their grievances redressed—
relief substituted to oppression, they would
find, in the very relief so experienced, an in-
citement—an incitement to insvrrection, to
outrage, to anarchy, to the destruction of the
supposed new and never-yet-experienced bless-
g, together with every other which they ever
possessed or fancied.

Levelling !—destruction of all property!
Whence 1s it they are to learn it ?*—what is
there they can get by it %—who 1s there that
ever taught it them ?—whose interest is 1t—
whose ever can it be—to teach 1t them? How
many of them are there, who would, each of
them, be so eager to lose s all? The all of
a peasant—to the proprietor how much less is
it, than the all of a prince—the all of him
whose means of livelihood are 1 his labour,
than the all of him whose means of livelihood
are 1 his land? Who agam is 1t, that, in
your notion at least, they are at this moment
so abundantly looking to for mnstruction? Is
it not Cobbett? With all his eccentricities,
his variations, and his inconsistencies, did he
ever attempt to teach them any such lesson
as that of equal division of property—in other
words, annihilation of it? In the whole mass
of the now existing and suffering multitude,
think ye that one 1n a score, or n a hundred,
not to say a thousand, conld be found, so
stupid, so foolish, as either of himself or from
others, to fancy that, if without other means
of hiving, he had his equal share in the whole
of the land to-day, he would not, twenty to
one, be starved upon it before the month were
out? Oh!if the men, in whom-—truly or er-
roneously—they behold their friends, were not
better instructors as well as better friends to
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them than you are, or thau it is in your nature
to be, long ere this would the imputation you
are thus so eager to cast on them, have been
as substantially grounded as it now is frivo-
lous.*

Bentham was singularly happy in the
employment of lively, humorous illus-
trations. Ile took care that in their
use fancy should never be allowed to
take the precedence of reason; the logi-
cal proposition was formed before the
ornament was added, and the purpose of
the latter was merely to make it more
distinet to the eye. 1le made war
against a system which is too common—
that of using a simile not as a means of
making clear and palpable the meaning
of an argument, but as a substitute for
the argument itself. His own similes
never divert the mind from the original
reasoning—they only serve to make it
more vivid. Thus, the sense of hard-
ship experienced by rapacions judicial
officers, on being deprived of an illicit
source of gain to which they never
should have been allowed access, is com-
pared to the sense of hardship expe-
rienced by the shark who, having hit
off one of Sir Brooke Watson's legs,
was compelled to leave the other in its
place.
“not to speak of other systems, the sort
of commodity called justice, is not only
sold, but, being like gunpowder and
spirits made of different degrees of
strength, is sold at different prices, suit-
ed to the pockets of so many different
classes of customers.”t+ Talking of the
English system of pleading, and its an-
ticipated adoption in Scotland, he says
—*“1 have no more apprehension of
seeing the Scotch nation submit to defile
itself with any such abomination, than I
have of seeing the port of Leith opened
for the importation of a pack of mad
dogs, or for a cargo of cotton impreg-
nated, secundum artem, with the
plague.”} Again—

If a man comes and pleads his clergy, what-
ever goods he had, the king has got them.

This being the case, having had your clergy,
you are innocent, or, what comes to the same

* Works, vol. iii. p. 475-476. + Ibid,vi. 134.
T Ibid,, v. 42.

“Under English law,” he says, !
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thing, you are forgiven. All this is very true;
but as to your money, the king, you hear, has
got it; and when the king has got hold of a
man’s money, with title or without title, such
is his royal nature, he cannot bear to part with
it; for the king can do no man wrong, and the
law 1s the quintessence of reason. To make
all this clear, let 1t be observed there is a kind
of clectrical virtne in royal fingers, which at-
tracts to 1t hght substances, such as the move-
ables and reputed moveables of other men ;
there 15, moreover, a certain giutious or vis-
cous quahty, which detams them when they
have vot there.

Such are the grounds upon which the for-
feiture of personal estate, mn cases of clergy-
able felony, still continues to subsist.§

In relation to official men talking of
appointments they have used every ef-
fort to obtain, as if they were innocent
of all design in the matter, he says—
“ These are of the number of those gra-
cious designs, which, till the very mo-
ment of their taking effect, are never
known of.  While the eyes of the right
honourable person are, as isual, fixed
on heaven, the grant is slipped into his
pocket ; and wheun, putting in his hand
by aceident, he feels 1t there, his asto-
mishment is not inferior to his grati-
tude.”||

The neology of Bentham—bhis con-
struction of new words to serve his pur-
poses—has been the subject of much at-
tack and ridicule. This is not the place
for discussing the question whether he
has done any service to the language by
this system of innovation, or whether
the words he has coined ought or ought
not to have received a more general ad-
mission into the current language of the
age, than they have received; but it may
be of service to the reader to explain the
principles on which he procceded in his
fabrication of words, and the extent to
which he has served the ends he had in
view. It must be remembered that
Bentham took up the position of a
scientific inventor and discoverer in a
new field of human knowledge—a field
which, he maintained, had been left to
the dominion of empirical discussion, and
which thus displayed, both in the sub-
stance of all the reasoning that it pro-
duced,and in the nomenclature employed

§ Works, vol. i. p. 508. if Ibid., v. 286.
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by the reasoners, the obseurity and con-
fusion of mere popular and unscientific
handling. Ile entered on the field of
Morals and Legislationy as Linneus did
on the Animal and Vegetable kingdoms,
and as Lavoisier did on the science of
Chemistry—to analyze, and to introduce
order and method ; and, like these great
men, he found that the popular nomen-
clature which had accompanied the
vagne notions of his predecessors, was
insuflicient in precision, and the other
scientific requisites, to represent his own
accurate and distinct classification. Dut
he had difficulties to contend with which
were not encountered by the pioneers of
natural secience. In their case, none
trod the same path of investigation but
such as were, like themselves, philo-
sophers, who were prepared to view
every improvement with scientific ap-
preciation, and to take advantage of,
instead of censuring, whatever tended
to facilitate farther investigation, by
the classification and arrangement of the
knowledge already acquired. The diffi-
culty which Bentham had to contend
with was, that his subjects of inquiry
were not monopolised by philosophical
investigators, but related to matters of
which all classes of the people~—the
learned and the unlearned—the scien-
tifically precise, and the vaguely de-
clamatory—are almost always thinking.
The classification of plants 1s left to the
undisputed control of the botanist: but
every man is a classifier of offences, and
dutizs, and legal obligations; nay, it
generally happens, that, however little
labour or thought he may have bestowed
on the subject, every man deems his own
classification the very best that can be
made. Moreover, in the case of the
operations of nature, the sinister interests
which, being at war with the whole of
Bentham's system, are inimical to every
branch of it, do not operate ; and who-
ever has sufficient skill to accomplish
the end, and will undertake the labour
of making a serviceable nomenclature,
in any new department of Nature's
works, is left the undisputed despot of
his own system.

‘Whatever view may be taken of the
abstract merits of Bentham’s nomencla~
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ture, to the accomplishment of his own
ends it was indispensable ; and the stu-
dent will not have dipped very deeply
into his works before he discovers how
impossible it would have been to accom-
plish that precision of analysis, and that
uniformity m all the proposed legisla-
tional reforms, of which the instances are
so many and conspicuous, without the
construction of a nomenclature specially
adapted to the Author'’s own use. A
few examples will illustrate this state-
ment. Tomazimiseisaword of frequent
oceurrence. To maximise official apti-
tude, for 1nstance, means—to raise that
yuality to the highest attainable pitch,
—and the author would have required to
use all these words, whenever he wished
to express such an 1dea, if he had not
coined a word for his own use. To “raise”
would not have done, for it expresses
no icrmminus ad quem. * Increase,”
“ nnprove,” and ¢ enlarge,” are subject
to the same objection—they express in-
crement, but not to the greatest practi-
cable point. To “make perfect” would
not express the meaning, which bears
in gremio the understanding, that per-
fection is not attainable.—He found the
rule of action, in matters where one
nation was concerned with another,
called the “ Law of nations,” a term
which intimated, not the purpose or use
of the law, but its mere possession, as if
it were the only sort of law which nations
possessed. He called it Znternational
Law.—Hefound noword in the language
suited to express a universal body of
Law ; for the word Clode, which is gene-
rally employed, has nothing in it to
express universality, and is, indeed, ap-
plied to particular departments of the
Law—e. g. the Civil Code, the Crimi-
nal Code, &c. He therefore coined the
word Pannomion from the Greek.—The
adjective “civil,” as applied to law, he
found possessed of various meanings,
sometimes applying to all those portions
of the law which are not ecclesiastical,
sometimes to all those which are not
penal, and sometimes to all those which
are not military; and be found it neces-
sary to discard it, and frame the dis-
tinctive term Non-penal.—The word
¢ criminal” he found to be equivocally
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used. A criminal lawyer might mean a
lawyer versed in the penal department
of the law, or a lawyer guilty of crimes;
a word so tainted with dubiety was use-
less for the Author’s purposes, and had
to be discharged.— The substantive
“ right” he found employed, and mis-
chievously employed, with an ambi-
guous meaning. Originally it signified
that which the law sanctions,—my
rights are those privileges of action
and possession, which are fixed in my
favour by the existing law. If T dis-
pose of goods by bargain and sale, I
have a right to the stipulated price, and
no other man has any rival right. IfI
am a member of the corporation of
London, I have a right to vote for a
Lord Mayor of London, but not for a
Chief Justice of the Common Pleas, or
a Mayor of Manchester. So, if 1 be
registered on a qualification, in terms
of the Reform act, I have a right to
vote for a member of Parliament, but
I have no such right if I be unquali-
fied. But, by a confusion between this
substantive, and the adjective righks,
which 1s the opposite of wrong, people
applied the term their #ights, not only
to those privileges of which they were
in possession, but to those which they
thought they ought to possess—to those
which it was right they shonld have.
Hence came declamation about “im-
prescriptable rights,” ¢ sacred and in-
alienable rights,” &ec.; and the ef-
fect of the confusion was, that when
people demanded new privileges, they
spoke of them as their rights—as privi-
leges to which they were entitled by
law, but which were denied them. The
confusion ended not in mere words ; for
men, acting as if their legal rights were
denied to them, beeame filled with the
violence, invective, and turbulence, with
which an open refusal to enforce the
fixed law is apt to fill every man’s
breast.* It was a singular illustration
of the equivoque of the word, that Black-
stone should have divided his Commen-
taries into Rights and Wrongs, as if the
substantives right and wrong were, like
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the adjectives of the same words, the
precige opposites of each other. The word
“rights ¥ was employed in Bentham’s
earlier works in its precise meaning as a
counterpart to fixed obligations, when
he examined the objects of the civil law;
but in his later works, when he had es-
tablished his own distinet nomenclature,
it was discarded, and the whole body of
the law was scientifically divided, as we
find it in the introductory Book of the
Constitutional Code.t—The verb codify,
and the substantive codification, have
encountered much ridicule; but the sub~
Jject to which they refer is as legitimate
a source of laughter as the terms thus ap-
plied to it ; for, except by means of such
words, it would have been impossible
for the Author, without much dubious
circumlocution, to have urged the utility
of codes of law, and to have pointed out
the best means of constructing them.
A code is a collective body of laws
complete so far as it goes, and sanction-
ed, as covering the whole of its particu-
lar field, by the legislative authority.
To perceive the difficulty of investigat-
ing the subject with Bentham’s scientific
scrutiny, without a verb corresponding
to the action of creating or making a
code, let the reader imagine how incom-
plete would be any inquiry into the
operation of making laws in detail, with-
out a verb corresponding to that opera~
tion—viz., the verb to legislate, with
its substantive Legislation.

There were two distinet classes of
cases, in which Bentham found subjects
of discussion to which no one had ever
given names, and which, therefore, had
he not himself come forward as god-
father to them, would have remained
undenominated. In the one he scattered
his nomenclature here and there, when-
ever, in the course of his researches, he
found operations and piienomena, which,
though already known to be at work, had
received no denominations. In the other
he applied new names to the new ma-
chinery which, in his own constructional
projects of legislation, he proposed to
erect. The following may be adduced

* See Works, vol. i p. 500 et seq.

+ Works, vol. ix. p. 8.
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as instances of the former division of his
nomenclature—In all operations con-
nected with courts of law, the quality of
being accessible or inaccessible to the
purpose of fulfilling the decrees of the
court, is sometimes a most important
quality both in men and things. The
Author perceived, that though the im-
portance of the quality was admitted
by every one whose attention was at-
tracted to it, no one had given ita name;
and as he had often to speak of it him-
self, he found it necessary to designate
it, and he called it Forthcomingness.
He found no term characterizing the
use 1 one htigation of evidence which
had been elicited for service in another,
g0 ag to distingnish it from evidence
collected solely for the litigation in

which it is applied—and he called the |

former Adscititious evidence. In evi-
dence as furnished by writings, he found
that the nomenclature of the law did
not distinguish those writs wlich were
prepared with the express eud of serv-
ing as evidence, from those which, not
being prepared with any such view,
came, incidentally, and from the course
of events, to be articles of real cvidence
—The one he called Preappointed
written  evidence, the other Casually
eritten.

The other species of Nomenclature
applies to the new offices and new func-
tions, required for bringing the Author’s
system of government into full operstion.
Such are the Functionaries: Judiciary
Registrar, Government Advocate, Elee-
mosynary Advocate, and Loeal Head-
man ; and the functions—Judiciary-
power controlling, Communication-aid-
ing, and Bencficent-mediation.*  Here
it was absolutely necessary that the
Author should choose his own names;
and the only question can be, whether
he is successful in his choice.

To a complete scientific Nomencla-
ture the Author found two qualities—the
one necessary, the other expedient. The
former is distinctiveness, and is exem-
plified in the use of words, which are
restricted to the meaning assigned to
them, and have no other meaning at-
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tached to them which can occasion a
dubiety in their use. The other quali-
fication is, that they should have, as
distinet as possible, an etymological re~
ference to the thing they are intended
to express. There are two advantages
in a good etymological nomenclature—
it not only assists the memory and aids
the judgment by the connexion between
the word and the thing signified, but it
forms a mediam through which the vari-
ous branches of a science or art may be
seen in their connexion with each other,
A very remarkable illustration of the
power to create such a nomenclature is
afforded by the Author's Encyclopedical
Table, and the accompanying treatise.t
It begine with Wellbeing, or Eude®mo-
nics, and by subdivision, embraces most
of the subjects of human knowledge in
collected groups, giving to each a new
and apt name. Thus, Natural History
and Natural Philosophy are respectively
represented by Physiurgic Somatology,
and Anthropurgic Somatology : the one
signifying the science of bodies, in so
far as operated upon in the course of
nature without the intervention of man
—the other the science of bodies, so far
as man, by his knowledge of the con-
vertible powers of nature, is able to
operate upon them. Of the unaptness
of the previous nomenclature the Author
says —

Of the two words,—the first an adjective,
the other a substantive,—of which the com-
pound appellation Natural History is formed,
—1t found, at the tume of its formation, the
substantive Ifistory already appropriated to
the designation of a branch of learning, hav-
ing for 1ts subject those stufes of persons and
things of all sorts, and those erents of all sorts,
that have been known or supposed to have
had place 1 times past present time either
being altogether excluded, or its history being
but as 1t were a point, in comparison with the
tune of history which 1t closes. Adding the
word naturul, say Natural History, the result
is, that, for the mnport, designated by this ap-
pellative, antecedently to the establichment of
that usage from which 1t has received an im-
port so widely different, wc have this, viz., the
natural account of those states of persons and
things, and so forth, and of those events, and so
forth, which had place in times past.

Now, with what propriety, to any one of
the above-mentioned so aptly denominated

* See the Constitutional Code, Works, vol ix.

+ Works, vol. vii1, p. 63 et seq.
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divisions, of the branch of art and science
itself thus unaptly denominated,—with what
propriety, to Mineralogy, to Bofany, to
Zoology,—can the term Natural History,
consideration had of its original and proper
ilgport, as thus developed, be a.ppiied ?

* *

The branch of art and science, for the de-
signation of which the compound appellation
Natural Philosophy is in use, is that which
has, for its subject, matter in general, consider-
ed in respect of such modifications as it has
been made, or may be expected to be made,
to undergo, by human art, under the guidance
of human science : with the addition, perhaps,
of such properties, as, by means of changes
made in it by the application of that same
mental instrument, have been discovered to
have been already belonging to it.

Taken by itself, Philosophy 18 the love of
wisdom. Adding the word natural, say Na-
tural Philosophy, and, for the import desig-
nated by this appellation, antecedently to the
arbitrary usage, established in this case as in
that other,—we have this, viz. the natural love
of wisdom.*

But the Author, while showing an il-
lustration of what may be accomplished
towards a pure and apt nomenclature,
admits, that in the majority of cases,

the task of driving out the old empirical
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system of names would be, in many
cases, impossible, and that the advantage
would, in others, fail to compensate for
the labour of the operation.t It was,
therefore, only where the absence of any
nomenclature, or the palpable defects
of that in existence, made it necessary
for him to resort to his own mint, that
be coined his words on the above prin-
ciples. Thus, finding no word which
indicated a professional assistant in the
conduct of a law-suit, and which was
confined to that meaning, he constructed
the term Litigational Prory, for em-
ployment in the Principles of Procedure.
Instead of using such terms as “ Action
on the case,” « Assumpsit,” “ Qui tam,”
“ Detinue,” &c., which, though use has
made their meanings determinate, are not
adapted to express the Author’s scientific
division of Law-suits, he adopted such
divisions as *“Non-Penal and Penal,”
“ Simple and Complex,” ¢ Original
and Excretitious,” ¢ Plurilateral and
Unilateral,” ¢ Summary and Chroni-

cal,” &c.

SECTION IL

THE GREATEST-HAPPINESS PRINCIPLE AND IT5 APPLICATION TO

MORALS AND

Ir appeared to Bentham, at an early

period of his life, that the Philosophy

of human action was_incomplete, until

LEGISLATION.

out, it could not be the means of dis-
covering it ; for the_very supposal of an

some general principle should be dis-

end predicates_something, not sought
after, but predetermined. 1t was a.iter

covered, to which the actions of man-
kind ought all to tend. The way had
been so far cleared by the Inductive
system of Philosophy. Bacon laid down
the grand and general law, that experi-
ment is the means of obtaining a know-
ledge of what is true; but a guestion
was left to be answered—to what end
men, alter having achieved the know-
ledge of what is true, should use that
knowledge? Tt was clear that though
experiment might teachus how toachieve
that end when it had once been pointed

much thoaght that he decided that the

end in view ought to be the creation of /

the greatest possible amount of happi-
nesg to_the huma The word

+¢ Fm'li%,” was the first shape in which
the énd presented itself; 1 but this term
left the question “ what constitutes uti-
lity” an open one. The answer to—what
consfitutes utility? and the more abstract
prineiple afterwards adopted, were one
and the same. That is useful which,

taking all times and all persons into
consideration, leaves a balance of happi-

* Works, vol. viii. p. 69.
+ Ibud,, p. 107,

#+ See the Fragment on Government, Works,

vol. i. p. 260 et seq.
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ness ; and,—the creation of the largest

possible balance of happiness—became
the Author’s deseription of the right end
of human actions. The manner in which
he stated his axiom was at first in the
words, “The greatest happiness of the
greatest number,” or The greatest pos-
sible happiness of the greatest possible
number;” but as there were here two
conflicting clements of cxtent—the in-
tensity of the happiness and the num-
ber of persons among whom it is dis-
persed * the respective limits of which
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conld ot be fixed, the simple expression
THE GREATEST HAPPINESS was deter-
mined on.

The Author was quite aware that this
principle was liable to the imperfection
of all axioms. It wassimply like others
of its kind, the closest approach to the
abstract that could be made by reason-
ing. Logic could tender it no support ;
it must itself be the base on which rea-
soning should rest ; and unless in so far
as he could obtain admission for it, it
must remain unproductive of good. He

* For instance, if the question were put,
whether a measure which gives twelve people
happiness to the extent of 4 cach, or eight
people happmess to the extent of 8 each s the
preferable measure, the former statement of
the principle would leave 1t doubtful which of
the two should be adopted, for, though the
extent of four be but half of that of eight,
twelve is a greater number than eight. By
the latter principle the process is simply
arithmetic. 8 times 8 being 64, and 4 times
12 only 48, the happiness to the extent of 8
each, distributed among eight people 18 to be
preferred.

Like everythung el~e in Bentham’s Philoso-
phy, it 1s by 1ts reference to practice,and an ob-
servation of the extent to which 1t 15 acted on,
thatthe direction of the argument thus abstraet-
1y stated, will be observed. Incases of distribu-
tion, the greatest quantity of happiness 1s pro-
duced where the number among whichat takey
place is the largest ; and almost all human laws
have a tendency, more or lessstrong, to prevent
individuals from absorbing in their own persons
an exorbitant proportion of the elements of
happiness at the disposal of the community.
Again, on arithmettcal principles, property in
the ordinary case removed from one person
and given te another, adds a smaller element
of happiness to the person who receives it,
than that which the person deprived of 1t
loses ; hence the laws for the protection of
property and vested rights. But the following
quotation from a Pupil of Bentham, equally
clear 1n his explanations and happy in his illus-
trations, will make the matter more distinet :
“The latest improvement, therefore, of the
philesopher whose long hife has been dedicated
to the diffusion of the principle,—and of which
the present Article has to boast of being the
announcement and the organ,—is to dismiss
the superfluous  greatest number,’ and declare
that the just object of politics and morals, is
simply ‘THE GREATEST HaPPINESs In ths
manncr the magnificent proposition emerges
clearly, and disentangled from its accessory.
And the accessory proposition is, that the
greatest aggregate of happiness must always
include the happiness of the greatest number.
For the greatest number must always be com-

posed of those who individually possess a com-
paratively small portion of the good things of
Iife 5 and 1f anything is taken from ome of
these to give to the others, it is plain that what
he loses 1n happiness, 1s greater than what the
others gain. It is the mathematical assertion,
that a quantity « is greater n comparison of a
small quantity it is taken from, than of a large
one 1515 added to. It is the avowal that
half-a-crown 18 of more consequence to the
porter who loses it, than to the Duke of Bed-
ford who should chance to find it ;—that a
chief portion of the baseness of the rich man
who seized the poor’s ewe lamb, consisted 1n
taking what caused so much greater pain to
the sufferer, than happiness to the receiver.”—
Colonel Thompson’s Works, vol. 1, p. 136.

1n the Deontology there 1s the following
statement onthe subject of the Author’s abbre-
viation of his axiom :—

“ In the later years of Mr Bentham’s Iife
the phrase * Greatest happiness of the greatest
number’ appeared, on a closer scrutiny, to be
wanting 1 that clearness and correctness
which had erigmnally recommended 1t to his
notice and adoption. And these are the rea-
sons for hus change of epinion, given i his own
words *—

“ ¢ Be the community in question what it
may, divide 1t 1mto two unequal parts; call
one of them the majority, the other the mino-
rity; lay out of the account the feelings of the
minority; include in the account no feelings
but those of the majority,~—you will find, that
to the aggregate stock of the happiness of the
commumty, loss, not profit, 1s the result of the
operation. Of this proposition the truth will
be the more palpable, the greater the ratio of
the number of the minonity to that of the
majonty ; in other words, the less the differ-
ence between the two unequal parts; and
suppose the undivided parts equal, the quan-
tity of the error will then be at 1ts maximum.

“ ¢ Number of the majority suppose 2001,
number of the mmonty, 2000. Suppose, in
the first place, the stock of happiness in such
sort divided, that by avery one of the 4001 an
equal portion of happiness shall be possessed.
Take now from every one of the 2000 his
share of happuness, and divide it any how
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says, in the Introduction to the Consti-
tutional Code.

‘When I say, the greatest happiness of the
whole community ought to be the end or
object of pursuit, in every branch of the law
—of the pohtical rule of action, and of the
constitutional branch in particular, what is it
that I express 2—this and no more, namely,
that it is my wish, my desire, to see 1t taken
for such, by those who, in the community in
question, are actually in possession of the
powers of government ; taken for such, on the
occasion of every arrangement made by them
in the exercise of such their powers, so that
their endeavours shall be, to render such their
cause of action contributory to the obtainment
of that same end. Such then is the state of
that faculty in me which 1s termed the will ;
such is the state of thuse particular acts or
modifications of that faculty, which are termed
wishes or desires, and which have their imme-
diate efficient causes in corresponding feelings,
in corresponding pleasures and pains, such as,
on the occasion in question, the 1magmation
brings to view.

In making this assertion, I make a state-
ment relative to a matter of fact, namely that
which, at the time in gquestion, is passmg in
the mterior of my own mind;—how far this
statement is correct, is a matter on which it
belongs to the reader, if it be worth s wile,
to form his judgment.*
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Baut it was not to the announcement
of his first principle that Bentham trust-
ed for its adoption, but to the influence
it would have on the minds of his
readers when they studied the forms in
which he brought it out in detail. And
this brings us to examine the extent to
which the author lays claim to the merit
of originality. It was not the principle
itself, that constituted his discovery, but
his rigid adherence to it In all his expo-
sitions—his never losing sight of it, in
what he did himself or called upon
others to do. He did not say that the
world had hitherto been ignorant of such
a principle ; he found the theory of
utility to a certain extent promulgated
by Hume, and references to the “ great-
est happiness” in the works of Beccaria
and of Priestley ; while something like
the Utilitarian Principle is announced
at the commencement of the Nicomach-
ean Ethics. He found indeed that it
was at the root of all systems of religion
and morality ; that all cedes of law
were more or less founded upon it; and
that it was, in all places and at all times,

among the 2001: instead of augmentation,
vast 1s the dimmnution you will find to be the
result. The feelings of the minority being,
bv the supposition, laid entirely out of the
account, (for such, in its enlarged form, is the
import of the proposition,) the vacuum thus
left may, instead of remaining a vacuum, be
filled with urhappiness, positive suffering, in
magnitude, intensity, and duration taken to-
gether, the greatest which it is in the power
of human nature to endure.

“ ¢ Take from your 2000, and give to your
2001 all the happiness you find your 2000 mn
possession of : msert, in the room of the hap-
piness you have taken out, unhappiness m as
large a quantity as the receptacle will contain:
to the aggregate amount of the happiness pos-
sessed by the 4001 taken together, will the
result be net profit ¢ on the contrary, the whole
profit will have given place to loss. Howso?
because so it is, that such 1s the nature of the
receptacle, the quantity of unhappiness it is
capable of contaimng, during any given por-
tion of time, is greater than the quantity of
happiness.

€4 At the outset, place your 4001 in a state
of perfect equality, 1 respect of the means,
or say, mstruments of happiness, and in parti-
cular, power and opulence: every one of them
in a state of equal Liberty: every one inde-
pendent of every other: every one of them
possessing an equal portion of money and

money’s worth: in this state it is that you
find them. Taking in hand now your 2000,
reduce them to a state of slavery, and, no mat-
ter in what proportions of the slaves thus con-
stituted, divide the whole number with such,
their property, among your 2001; the opera-
tion performed, of the happiness of what num-
ber will an augmentation be the result ¢ The
question answers itself.

“ ¢ Were it otherwise, note now the practi-
cal apphecation that would be to be made of
1t in the British Isles. 1n Great Britain, take
the whole body of the Roman Catholics, make
slaves of them, and divide them in any pro-
portion, them and their progeny, among the
whole body of the Protestants. In Ireland,
take the whole body of the Protestants, and
divide them, in like maunner, among the whole
body of the Roman Catholics.” ”—Deontology,
vol. i. p. 328-330.

In connexion with this, the first reference
made to the Deontology, 1t may be well to
state the reason why this work was not pub-
lished 1 the collected edition of Bentham’s
works. 1t was collected and published by
Dr Bowring, so lately as the year 1834, in
two volumes; and as the impression is not
nearly exhausted, it was supposed that a re-
print in the collected edition would be a waste
of funds, which would be better employed in
the publication of works from the author’s MSS,

* Works, vol. ix. p 4,
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an unseen and unacknowledged guide to
human action. DBut he was the first to
bring forth this guide, to prove to the
world that it should be followed impli-
citly, and to show that hitherto, from
not keeping their guide in view, men
had often wandered from the right path,
“ The good of the community,”  the
interests of the public,” “ the welfare
of mankind,” all expressions to be found
in the mouths of those who talk of the
proper ends of action, were s0 many
ackowledgments of the Greatest-happi~
ness Principle, and vague httempts to
embody it. There is here an apt parallel
with the philosophy of Bacon. Long
before his day experiments were made,
and thinkers, even in their emptiest
theories, in some shape or other looked
to experience. Fact was then, as now,
the source of knowledge ; but for want
of an acquaintance with what their source
of knowledge really was, men wandered
about among vague theories, and Bacon
was the first to discover, that wherever
experience and the induction from it are
lost sight of, there is no check to the
errors of thought. In like manner does
Bentham show, that, when the greatest
happiness of mankind is lost sight of, in
the pursuit of more immediate ends, there
18 no check to the aberration of human
action.

There is, perhaps, no better illustra-
tion of the operation of the utilitarian
principle in minds which are ignorant
of, or do not acknowledge its existence,
than in the appreciation which Bent-
ham’s works have met with by the
majority of his readers. Ilis general
principle has received few adherents, in
comparison with the number who have
adopted his detailed applications of it.
There is no project of change, or plan of
legislative reform, in which he has not
kept the greatest-happiness principle in
his eye as the end to which it has been
adapted ; yet there are many who accede
to his practical measures, while they re-
pudiate his general principle. Thus, that
Jurymen should not make oath, each to
vote according to his conscience, and
then be coerced till they are unanimous;
that there ought to be a general register
of real property, in which all sales, bur-
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dens, and pledges may be entered ; that
the price paid for the use of money
ought no more to be fixed by law than
the consideration given for any other
contract—are all opinions admitted by
a large portion of practical men, who,
when their attention is directed to the
end to which all these proposals are but
means, intimate a distaste of vague
theory, and turn their backs upon it.
There can be no doubt, then, that had
Bentham contented himself with an ex-
position of his leading principle, instead
of giving the world, on so wide a scale,
the details of its operation, he would
have had far fewer followers than he
has: and that, indeed, it has generally
been through the influence of his prac-
tical adaptation of it, that he has brought
his pupils to the adoption of his central
principle.

It is a circumstance worthy of remark,
that the philosophy of Bentham met with
an opponent even in the extent to which
its leading principle was practically ad-
mitted. The quantity of utilitarianism
that was in mankind, had rvoted certain
opinions so firmly in their breasts, that
they took a suspicion of that sceptical
philosophy which teok them up and ex-
amined them, though the examination
ended in approval. People lost patience
with the system, when they heard its au-
thor ask whether theft and falsehood were
hnrtful to mankind, before he condemned
such acts. When it was said that murder,
if beneficial to society, would be a vir-
tue instead of a vice, it was indignantly
maintained, that under no presumable
circumstances could it be anything but
what it is—the most atrocious of crimes.
That fact was, indeed, one of the most
broad and clear cases in which the utili-
tarianism of the world had made up its
mind from the beginning. Almost, in
all ages and in all nations, men had
leaped at the conclusion without a per-
ceptible interval of ratiocination. It
was a startling thing to see so long
decided a question called up for trial,
and to hear the evidence against it in-
vestigated and weighed, before judg-
ment was pronounced, as if there were
really room for any dubiety. The feel-
ing was somewhat akin to the popular
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ery which, in the case of a public and
potorious criminal, tries to bear down
the calm deliberation of the judicial tri-
bunal, and is scarcely content when the
proceedings end in punishment, because
the very weighing of evidence, in such
a case, seems to be a trifling with truth
which frightens people into the belief
that it is possible justice may be got
the better of. Viewing them with refer-
ence to the question of their popularity,
the prudence of some of these illustra-
tions of the wutilitarian principle might
be questioned. Putting the case that
murder would be justifiable if it were
for the benefit of the community, was
like putting the case, that if that which
was bad were good, then it would not be
bad. The conclusion was so clearly
leaped to, both by the public and the
philosopher, that the mere supposititious
questioning of it by the latter, looked
Like a play on words. Yet, all who
have followed tissues of abstract reason-
ing, know how very necessary it is
to have clear views »f the simpler pro-
positions of a series, as a preparation
for the proof of the more complex.
That the opposite sides and angles of a
parallelogram are equal to each other,
seems too simple a statement to require
any proof : but, if it were not demon-
strated, a link would be lost in the chain
of reasoning which shows that the square
of the hypothenuse of a right-angled tri-
angle is equal to the squares of the other
two sides. Though men admitted the
evil effect of murder, they had not fol-
lowed the utilitarian principle so closely
as to see much mischief in condemning
a man to death according to law, when
a smaller punishment is sufficient: and
while theft encountered condemnation
almost universal, the number of those
who carried out the principle to the con-
demnation of the wilful accumulation of
debts, which the debtor knows he has
no chance of paying, wassmall. Inboth
cases, however, the proof of the simpler
proposition was an introductory step to
the proof of the more complex.

Having established the pursuit of the
greatest happiness as the leading object
which all men should hold in view, the
next step was, to find what principles
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there were in human action to be made
conducive to this end. In examining
the real state of the actions and impulses
of mankind, and going back from parti-
culars to the most general principle of
action, the philosopher came to the con-

clusion, that every human being, in
every action which he performs, follows

his own pleasure. He had to deal with
a multitude of prejudices, in his use of
this term, but he would perhaps have
bardly propitiated his opponents if he
bad chosen a new one. The very uni-
versality of its individual action was
against it as a general term ; for every
man felt so strongly that what was
pleasure to his neighbour was not plea-
sure to himself, that he revolted against
the application of the same word to qua-
lify motives which appeared so distinct.
Among a large class of persons, the ex-
pression, ¢ the pursuit of pleasure,” had
inherited the bad reputation which has
popularly attended the doctrines of Epi-
curus. It was connected in some way
with sensuality and mere corporeal en-
joyment, and stood in opposition to those
objects and pursuits which the better
part of mankind hold in esteem. In the
popular discussions on this subject, there
is generally a want of observance of the
distinction between pleasure as attained,
or, in one word, happiness, and pleasure
as an object sought after. The! latter
is an unknown quantity—the former
presents us with the arithmetical results
of the experienced pains deducted from

the experienced pleasures. Many aman
makes himself unhappy; but no man

pursues_unhappiness, though one may
be_very unsuccessful in his pursuif of
happiness.  One man is seen ndustri-
ous, prosperous, surrounded by a well-
educated moral family ; his contempo-
rary and class-fellow has been bring-
ing himself gradually to the grave by
profligacy—has impoverished himeelf,
and has lost the respect of his fellow-
men by the desperate alternatives to
which misery has driven him. It is not
easy to believe that both these men are
in their actions directed by the same
motive—the pursuit of pleasure. One
man is seen cautiously laying up for
himself a depository of future enjoyment,
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at the price of present privation; an-
other, yielding to all immediate inflo-
ences, scatters at once the whole of the
material of enjoyment which nature
has put at his disposal ; while a third
is systematically depriving himself of
the ordinary appurtenances of human
gratification, that he may dedicate them
to heaven, or to the rehief of those por-
tions of his race who have bLeen less
gifted than himself. It requires that
one should have a very abstract and un-
conventional notion of the term happi-
ness, to believe that it is the moving
force in each one of these cases.
Perhaps it may serve the purpose of
farther explaining the sense in which
Bentham used the terms happiness and
pleasure, to compare them with those
words which more neaily approach to
them. In the first place, it i3 necessary
to keep in view an essential difference
in the acceptation of the two words.
Happiness 1s applied to the state in

~ which the mind is placed when enjoying
a continuity of pleasnre: pleasure is
applied to each of the individual sensa-
tions which, when aggregated, produce
happiness. It is generally, therefore,
more convenient to use the word, plea-
sure, when the immediate results of ac-
tions are talked of, and the word, hap-
piness, when ultimate and permanent
eflccts are the subject. In popular
language, the distinction is sometimes
drawn to the extent of contrast, and a
man is said to pursuc pleasure to the
destruction of his happmess. When
speaking, therefore, as we are now do-
ing, of the immediate impulse of acts, it
is convenient to use the word, pleasure :
when we come to the discussion of acts
in their general results, the term, hap-
piness, will be more applicable.

The term nearest to being synonymous
with pleasure, i3 oolition : what it
pleases a man to do, is simply what he
wills to do. By considering 1t for 2.mo-
ment in the light of mere volition, we se-
parate it from the notion of actual enjoy-
ment—that popular acceptation which
is most likely to lead us astray. What
a man wills to do, or what he pleases to
do, may be far from giving him enjoy-
ment; yet, shall wesay that in doing 1,
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hLe is not following his own pleasure?
A man drinks himself into a state of
intoxication : here, whatever may be
the ultimate balance of Lappiness, people
can at least imagine present enjoyment,
and will admit that the individual is
pursuing what he calls his pleasure. A
native of Japan, when he is offended,
stabs himself to prove the intensity of
his feelings. It is difficult to see enjoy-
ment in this case, or what is popularly
called pleasure; yet the man obeyed his
impulses—he has followed the dictate
of his will—he has done that which it
pleased him to do, or that which, as
the balance appeared to him at the
moment, was, in the question between
stabbing and not stabbing, the alterna-
wuve which gave him the more pleasure.

Those hasty acts, the result of sud-
den impulse, which one afterwards
repents of having done because they
militate against ultimate happiness, are
the operations which people can with
least fucihty ally to the pursuit of plea-
sure. They cannot 1magine a balance
struck in the mind in favour of plea-
sure, in cases which, by their results,
and the feeling which the actor after-
wards expresses regarding them, have
evidently been so much the result of
want of consideration. But, unless it be
denied altogether that will has any
influence in such cases, it cannot be
denied, that what the man wills to do is
that which gives him, at the moment,
greater pleasure than abstaining from
it. A man, in a fit of fury, stabs his
best friend. The deed followed the im-
pulse as quick as hightning ; but was not
the will brought into play ¢ if it was not,
ask legislators why they make laws for
punishing those who give way to their
passions—ask them if the fear of pun-
ishment has not often been the actual
sanction which restrained the assassin’s
blow, cven when the deed he would
have committed is one which he would
afterwards have repented of? The ra-
pidity of the operation of the will—of
the action of choice—is exemplified in
every day life. It transcends, in its
quickness, the powerof self-discernment ;
and thus, working undetected, its exis-
tence is forgotten. A rapid penman,
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quickly writing a letter to his friend,
has his volition exercised on the choice
of subjects, on the manner in which he
is to treat them, on the words he is to
use, and on the letters which he is con-
secutively to set down as the method of
spelling these words. On the choice of
subjects, and the manner of treating
them, the operation of the will may, per-
haps, be distinctly perceptible. It isnot
so distinetly traceable in the choice of
words; and in the collocation of letters,
succeeding each other at the rate of
several hundreds in a minute, it will be
quite imperceptible. The acts which
are called rash—those which are the
effects of sudden volition, are notorious
for their malign influence on happiness.
The imperfection generally attributable
to hasty operations is perceptible in them.
By too rapidly making up his mind on
the question what is for his pleasure, the
hasty man makes a wrong decision, and
does that which, in the end, brings himn a
Leavy balance of misery. Sudden acts
may be fortunate, but they are not to be
calculated upon as the most conducive
to happiness, and the suppression of
the habit of doing them will be found
to be vne of the ends of morality. A
gambler may make himself rich by a
lucky turn of the dice; but the best
chance of permanent opulence is in
favour of the man who practises a rigid
system of industry, honesty, and self-
restraint.

The terms, choice and preference, are
useful In explaining the meaning of the
word pleasure, as used by Bentham,
though they are not so completely equi-
valent as will, being only employable
where more than one thing is presented
to the will, each with its own induce-
Tents. DBetween two courses, which a
man has before him, he adopts, from
pique or disgust, that which is foolish,
~icked, detrimental to his own happi-
ness, and he repents of it afterwards;
still, at the moment, it was not less the
object of Lis choice, his prefercnce, his
will, his pleasure.

It i3 in the cases where the instruments
of palpable enjoymentare given upbyone
human being forthe sake of the happiness
of others, that its common popular ac-
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ceptation renders the use of the word
pleasure in its philosophical sense least
commodious. He who sacrifices self for
the good of others will be said to yield
to the dictates of duty, of generosity, of
humanity, of benevolence, of patriotism,
as the case may be; but generosity re-
volts against attributing to him the selfish
motive of the pursuit of pleasure. There
is no harm—indeed there is much good
—in the terms of eulogy which ave ap-
plied to the motives of such actions.
Bentham was not less conscious of their
excellence than other moralists; bat in
looking at their direct and immediate
motive, he found it the same one ruling
principle-——the pursuit of pleasure—the
doing that which it pleases a man to do
—the doing that which volition sng-
gests. The misunderstanding of his
opinions arose from the defect already
stated—theinability of men to see sources
of pleasure to others, in things which
were not sources of pleasure to them-
selves. The sources of pleasure, both
corporeal and mental, are almost inmu-
merable; and he made them the subject
of a most laborious and minute classifi-
cation, under the title of *“ A Table of
the Springs of Action.” ¥

It 1s probable that this list may not
be quite complete ; and from the nature
of such a task, if the accomplishment of a
completely exhaustive list were demand-
ed as a condition of the admission of
the Utilitarian doctrines, the condition
would probably not be fulfilled. It is
the less difficult process, and is certainly
not an unfair one, to ask the objector to
point out any other motive but his own
pleasure as actuating any man when he
does that which he chooses to do. When
Howard found himself possessed of an
unappropriated sum of money, the first
use for it that suggested itself was a
pleasure trip on the continent ; but on
second thoughts he devoted it to the ac-
complishment of his benevolent schemes.
In popular language, he was said in this
instance to have made a sacrifice of his
pleasure, or of his enjoyment; and in
the case of an ordinary man, had Howard
possessed over him the power of appro-

* Works, vol. i, p, 195 et seq.
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priatingto the improvement of prison dis-
cipline, the money which the owner of it
had intended to spend on travelling, and
had he so exercised his power, that owner
would probably feel that Howard had de-
prived him of a pleasure. But the source
of enjoyment and the will to choose it
were fitted to each other, and placed in
one mind ; and who shall say that the
choice headopted was not that which gave
Howard pleasure? Of a kindred spirit
were the whole of the events of Bent-
ham’s life : they were a rejection of the
more gross and tangible objects of hu-
man enjoyment : arecourse to elements
of pleasure and satisfaction, for which
vulgar and truly selfish minds have no
appreciation.  Seclusion, temperance,
and hard labour were preferred, as the
ontward and visible signs of enjoyment,
to popularity, indulgence, or luxurious
ease; and the inward source of satisfac-
tion was the consciousness of doing per-
manent good to the hnman race. Of
his eapacity for appreciating a character
like his own, let his opinion of Howard
stand as an illustration. “My vener-
able friend,” he says, ¢ was much better
employed than in arranging words and
sentences. Instead of domng what so
many could do if they would, what
he did for the service of mankind was
what scarce any man could have done,
and no man would do but himself. In
the scale of moral desert, the labours of
the legislator and the writer are as far
below his, as Earth is below ¥eaven.
1lis was the truly Christian choice : the
lot in which is to be found the least of
that which selfish nature covets, and the
most of what it shrinks from. Ilis
kingdom was of a better world! He
died a martyr after living an apostle.”*

It will not increase our appreciation
of such men to endeavour to prove
that self-gratification was not their rule
of action, and that ¢4ei» minds were not
better suited to derive pleasure from
such acts, than those of the more ignoble
section of mankind whose eclements of
enjoyment lie on the surface of the
carth they tread. As hopeful a task
would it be to prove that the father has

* Works, vol. iv. p. 121,
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no satisfaction in denying himself the
Inxuries of life that he may increase his
son's fortune, or that a wife cannot in
reality suffer pain from seeing her hus-
band pursuing a career of vice, if she
be assured of a sufficiency of food and
clothing to herself so long as she lives.
The self-sacrifices made in domestic life
are the cause of wonder to those who,
not having like ties, have not the same
sources of enjoyment: but it is useless
to question, that between the doing and
the not doing these acts of self-devotion,
the balance of pleasure is felt to be on
the side of doing them. There is almost
an experimentum crucis in some cases
where mischief is done by yielding to
the pleasures of self-sacrifice. Children
spoilt by an over-indulgence, purchased
by privation on the part of their parents,
are a frequent illustration. To avoid
the pain of sympathy, a charitable per-
son giat&,vziﬁlx-!@og@y to_give it to_a
mendicant, suspecting probably that he
is an impostor and will make a bad use
of 1t, or knowing that indiscriminate
almsgiving has a deleterious and degen-
erating influence on society. Thus, too,
will a jury allow a dangerous malefactor
to escape and continue his ravages
among the community, of which they
form a part, becanse they have not
firmness enough to do their duty at the
expense of what is called their humanity.

Having found the psychological fact,
that each man in all his actions pursues
hig own pleasure, and laid down the rule
that the right end of action is the in-
crease of the sum-total of the pleasure
or happiness of mankind, the next ques-
tion came to be—how the pursuit conld
be brought to bear upon the end? and
he decided that, as a_general rule, the

happiness of the community would have

the greatest chance of enlargement, by
each individual member doing the ut-
most to mcrease his own. The conclu-
son, that the pursuit of pleasure should
thus be deliberately set down as the
proper end of life—the great duty of
man—seemed startling to those whose
notions of felicity were drawn from its
most palpable, but least potent depart-
ment, sensual gratification. But here
again, asin the other departments of his
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system, he appealed to the conduct of
all men—to the views of all moralists
—as illustrations that he was founding
no new system of morality, but merely
clearing up that which had, with more
or less of deviation, been acted upon and
taught in all ages. The first great point
to be kept in view is, to distinguish be-
tween the pursuit of immediate pleasure,
and the doing that which, probably at
an expenditure of present pain, will have

?he'véﬁect of securing a balance of plea-
sure when the whole_ transactions of a
life are wound up. People call the
former the pursuit of pleasure—the lat-
ter_they call the practice of morality.
The gambler, the spendthrift, the drunk-
ard, adopt the former course. Heedless
of consequences, they snatch at present
enjoyment ; but before the end of their
days the balance of pleasure has turned
fearfully against them. The upright,
industrious, abstemious man, has braced
himself to resist these allurements, He
has struck the balance accurately at the
beginning, and at each passing moment
of temptation he keeps it steadily in
view. When the opportunities of fleet-
ing enjoyment start up before him, he
says, “ No; I will pay dearly for it
hereafter:” it will conduce to his plea-
sure afterwards that he has avoided it;
and, reflexly, to avoid it is pleasure to
him at the moment. When his days are
ended, the book of life shows a balance of
pleasure—an increase to the stock of the
happiness of society, to which he has
been an ornament and a benefactor by
the acts which have conferred felicity
on himself. Moralists and divines may
disguise it as they will, but the balance
of happiness is always the reward which
they hold out for good actions. Be
temperate—you will secure health and
respect. Make your expenditure meet
your income—you will avoid shame and
embarrassment. Be liberal—you will

ave the good-will of maukind, their
praise, and their kind offices. When
the teacher looks beyond the world and
opens up motives on which it is not
necessary here to dwell, (for Bentham
did not discuss religion in itself, but
merely spoke of it asone of the influenc-
ing engimes of society, ) the appeal is still

the same, and happiness in a future state
is held out as the reward of virtue here.

If people did not follow their own
pleasure, it might be a puzzling question
—what morality ought to teach them?
but since so it is, that every action they
do is done in the pursuit of their own
pleasure, the moralist’s task is simplified.
He teaches them how to avoid mistakes
and miscalculations. He shows them
how they are to obtain in its greatest
q}lantity that which they are in search
of.
1t will scarcely be denied that every man
acts with a view to his own interest—mnot a
correct view—because that would obtain for
him the greatest possible portion of felicity;
and if every man, acting correctly for his own
nterest, obtained the maximum of obtainable
happiness,mankind would reach the millennium
of accessible bliss ; and the end of morality—
the general happiness—be accomplished. To
prove that the 1mmoral action is a miscaloula-
tion of self-interest—to show how erroneous

“an estimate ihe vicious man makes of pains

and pleasures, is the purpose of the intelligent
morahist. Unless he can do this he does no-
thing :—for, as has been stated above, for a
man not to pursue what he deems likely to pro-
duce to him the greatest sum of enjoyment,
15 in the very nature of things impossible.*
In having discovered that it isa search
after the greatest attainable amount of
happiness, the rule of morality is far
from being developed. The difficult
problem, What line of conduct will be
most conducive to happiness ? has to be
worked out. The Author, however,
believed that he had done much to faci-
litate this operation by laying before
people the ultimate, in place of the
secondary objects of morality. He ad-
mitt~d that all the world—both the moral
and the immoral part of it—were search-
ing for the same desideratum, but he
maintained that they would bemorelikely
to find it, if they did not forget the object
of their search by having their attention
distracted by the various matters the,
encountered on their way. e found,
that in the search two distinet classes of
mistakeswere made. Someacted hastily,
following the dictates of present en-
joyment without weighing the conse-
quences; these were the immoral men.
Others, after a laborious investigation,

* Deontology, vol. i. p. 12-13.
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divulged schemes, which being acted on,
left a balance of pain greater than the
pleasure; these were the propounders
of false moral doctrines. The object of
morality and moral discussions is to
show the former the folly of their ways,
and to assist the latter in their attempts
to discover the right path.

It would be a very palpable mistake
to presumethat it wasthe Author'smean-
ing that immoral practices always bring
their punishment with them in this
world. The problem he works out is
one of chances; not of direct cause
and effect. He maintains only the pos-
sibility of discovering a moral rule, the
pursutt of which will give the individual
the best chance of leading a happy life.
The principle has been thus propounded
by an eloquent disciple—

It may not be accordant with experience
that in every individual case the man who
lives m the breach of moral rules shall, in ex-
teriors at least, be less happy than some other ;
—any more than it 1s accordant with expe-
rience that every man of eighty will die before
every man of twenty-five. On the contrary 1t
may be allowed to be certain, thatin some in-
stances the contrary will happen. But what
is urged is, that in the same way as 1t is
proveable by experience that a man would be
a simpleton, who with all the chances before
him, should ehoose an annuity on the lfe of
an average man of eighty 1n preference to one
of twenty-five,—so 1t 13 proveable that a man
commits an error and a folly, who, with all the
chances to encounter, chooses the quantity of
bappiness which shall be consequent on a
course of immorality, in preference to the
quantity he might have obtained by another
course. The way in which each of these pro-
positions must be estabhished, 1s by individual
attention to the evidence, that though now and
then a man of eighty sees the funeral of a man
of twenty-five, or o man of immoral conduct is
(in outward appearance at least) more fortu-
nate and happy than some one of opposite
character, this does not destroy the general
inference that mine times out of ten the event
is of a contrary description, and that the man
is a blockhead who makes his election the
wrong way. If indeed anybody says he sees
reason to believe, that men of eighty are on
the whole better lives than those of twenty-
five, or that immoral men do upon the whole
lead happier lives than moral ones, he iz at
perfect liberty to support lns own opinjon. All
that is insisted on is, that there are reasons
sufficient to induce the greatest part of man-
kind to come to a contrary conclusion. *

* Colenel Thompson’s Works, vol, i, p. 231-232,
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It is one of the evils of the imperfec-
tion of language as an accurate vehicle of
thought, that the full meaning of what
is involved in Bentham’s views regard-
ing the pursuit of happiness cannot be
comprehended by any species of simple
exposition : the student will know them
best by examining them, inductively as
it were, in the various works in which
they are practically applied. Among the
elements of the greatest-happiness prin-
ciple, or of the utilitarian principle, he
will find characteristics very different
from that pursuit of sensual pleasure
which popular prejudice attributes to the
one, or that hard limitation to what
are called the immediately useful and
rejection of the ornamental objects of
life, attributed to the other. There was
no one more fully endowed with the
feeling, that everything which hfts the
soul of man above the clod he treads, and
purifies its elements of enjoyment, tends
to the fulfilment of that end which he had
set before himself as the right one. The
progress of a system of intellectual in-
struction, the most refined and elevated
inits nature which the position of the in-
dividual could admit of, was one of his
favourite schemes—one towards the
practical adoption of which he laboured
with a zeal worthy of better success. The
gradual removal of the pupil’s mind from
contact withthose objects and practicesin
which man shows the greatest amount of
his animal, and the least of his intellectual
nature, was the peculiar moral benefit he
anticipated for his system. Ie was a
zealous admirer of what may be called
intellectualdiscipline. He conceived that
the minds of youth, in almost all grades,
and under all systems of education, were
allowed too much relaxation from the
bracing influence of severe thought. If
1t had been in his power, he would have
made every man a thinker; he would
have taught all men to meditate on the
ends of their actions ; to check their pro-
pensity towards immediate enjoyment,
to govern their passions, and to look
into the future.t It is a common error

* See the plan of a Chrestomathic System of
Education, in the Works, vol. viii. p. 1 et seq.
See also the Rativnale of Reward, in vol. 1i,
P 192 ¢t seq.: where the different bemeficial
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to proclaim Bentham an opponent of
the Fine Arts. The charge was artfully
founded on his protest against taxing
the poor for national .institutions acees-
gible only to the rich:* he was friendly
to the devotion of such national funds as
were not required for purposes more ur-
gent, to the support of institutions for
improving the taste of the people. He
was in his own person an accomplished
musician, and passionately attached to
the pursuit. Towards poetryand painting
the bent of his mind did not lead him;
but, while he felt that his own intellec-
tual exertions were to be in a different
sphere, he denied not the respect due to
these arts in the persons of their more
eminent professors; and he saw in them
great sources of intellectual enjoyment
to those whose tastes and habits led them
in the direction of such pursuits.
Those petty sacrifices of selfish incli-
nation, for the pleagure of others, which
constitute the rules of good-breeding,
politeness, and courtesy, formed part of
his system of morality. These are not
important acts, taken individually; but
collectively they are the materials of
which much of the happiness of cocial
man is created.f He was not deaf to
the greater calls for admiration made by
that species of disinterestedness, which
makes large sacrifices of what is called
personal enjoyment, for the good of

objects of encouragement are discussed. See
also vol. i p. 569 et seq.: vol. viil. p. 305 et seq.

* See Works, vol. 1x. p. 451.

+ See Works, vol. 1. p. 317; vol. ii. p. 253
et seq.; vol. iv. p. 18; vol. x. p. 32.

I The rules of politeness are discussed in
“The Deontology,” vol.ii. p. 132 et seq. The sub-
ject is commenced with the following remarks :
—*“The dependence of man upon his feilow men
ig the sole source of the extra-regarding, as 1t
is of the benevolent prineiple; for, if a man
were wholly sufficient to himself, to himself he
would be sufficient; and as the opimons and
conduct of others towards him would, by the
supposition, be wndifferent to him, no sacnfice
would he make to obtain their friendly affec-
tions. In fact, such sacrifice would be but a
waste, and such waste would be a folly.

“ Happily for each, happily for all of us,the
human bemg is differently constituted. Of
man’s pleasures,a great proportion ir depend-
ent on the will of others, and can only be pos-
sessed by lum with their concurrence and co-
operation, There 15 no possibility of diste-

others. He looked on the disinterested
benefactors of their specics—men rarely
oceurring, and highly gifted, as those
whose greatest happiness was centred in
the consciousness of doing good to man-
kind ; and he conceived it right and just
that the acknowledgment of their ser-
vices should be amply given. But these
were ot the men for whom he could cast
his scheme of morality. Greatly as they
raise themselves, in the unapproached
grandeur of their minds, above the people
of the every-day world, it is for these
latter that codes of morality must be con-
strueted ; it is to the size of such minds
that they must be fitted. It is useless
to ask whether it would be better that
men should find their chief enjoyment
in something higher than the usual ob-
jects of ambition ; suffice it that experi-
ence shows these to be the ruling motives,
and therefore the instruments with which
the moralist must act. He who ad-
dresses himself only to Howards and
Washingtons, leaves several millions of
well-intentioned men, with narrower
minds and lower objects of ambition,
unguided. The economy of the world
would be different from its present con-~
stitution were it otherwise. * The vir-
tue of beneficence, though its objects em-
brace all mankind, can be exercised to a
very limited extent, and, as applied to
any single individual, yet narrower is
its sphere of action. And this is well;

garding the happiness of others, without, at
the same time, risking happiness of our own.
There is no possibility of avoiding those inflic-
tions of pain with which it is in the power of
others to visit us, except by conciliating their
good will. Each individual is linked to his
race by a tie, of all ties the strongest, the tie
of self-regard.

“ Dream not that men will move their little
finger to serve you, unless their advantage in
so doing be obvious to them. Men never did
s0, and never will, while human nature is
made of its present materials. But they will
desire to serve you, when, by so doing, they
can serve themselves; and the occasions on
which they can serve themselves by serving
you are multitudinous. The intelligent will
catch at opportunities which escape the eyes
of the vulgar; and in these mutual services
there is virtue, and there is httle virtue be-
yond them; and happily of such virtue, there
is more than those who do not possess it are
willing to acknowledge or able to believe,”
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for, if every man were disposed to sacri-
fice his own enjoyments to the enjoy-
ments of others, it is obvious the whole
sum of enjoyment would be diminished,
nay, destroyed. The result would not
be the general happiness, but the gene-
ral misery.”* Again—* Take any two
persons, A and B, and suppose them the
only persons in existence: call them,
for example, Adam and Eve. Adam
has no regard for himself: the whole of
his regard has for its object Hve. Hwve,
in like manner, has no regard for her-
self: the whole of her regard has for its
object Adam. Follow this supposition
up: introduce the occurrences which,
sooner or later, are sure to happen, and
you will see that, at the end of an as-
signable length of time, greater or less,
according to accident, but in no case so
much as a twelvemonth, both will una-
voidably have perished.”+

It is not inconsistent with an appre-
ciation of disinterestedness, to hold that
mankind would not be advanced but de-
teriorated, if all the shopkeepers deserted
their counters to revolve schemes for the
public good. The produce of the selfish
industry of commonplace moral men and
good citizens, is the fund with which phi-
lanthropy deals on an extensive scale.
Aggrandizing, money-getting Britain,
gave twenty millions for the emancipa-
tion of slaves: how could such an act
be accomplished by a nation of Aristi-
deses and Epictetuses ?

Bentham’s appeal to the practice of
maukind was unsuccessful in this re-
spect, that, in the separate course of ac-
tion of the virtuous and the vicious man,
there were so many apparent contrasts,
that it was very diflicult to find any
common element in their motives. But
even when it was explained that the
former made a sacrifico of the present
to the future, it did not appear that
he encountered and overcame difficul-
ties which the vicious man failed to de-
feat, in anything like the proportion in
which the two differed from each other
in the quality of goodness. * The one
man,” it would be said, * is wicked, and

* Deontology, vol. i. p. 208,
+ Works, vol. ix. p. 192,
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the other is virtuous; but if wicked-
ness be a yielding to the temptations of
immediate appetite, and virtue be the
resistance of them, the virtnous man’s
life must be a continual up-hill struggle.
Now we see none of this: he goes on
easily and naturally ; he makes no
great effort to be virtuous—not even so
great an effort as that which his vicious
neighbour makes, and makes in vain—
to reclaim himself: it must just be the
natural tendency of the one to be a
good man, and of the other to be a bad
man.” It is undoubtedly the case, that
there are physiological and psychological
differences, which will make the avoid-
ance of a given act a matter of greater
effort on the part of one man than on
that of another; but it does not the less
follow, that there is a measure of self-
restraint at the command of both, and
that the individual will be better and
happier if it be exercised. The circum-
stance which misleads the world, is the
ease with which self-restraint is accom-
phished after it becomes a habit. The
drunkard must tear himself from his
stimulant, with a violent effort; but the
man who has overcome the first temp-
tation to indulgence meets the recur-
rence with quiet ease,

In proportion as a man has acquired a com-
mand over his desires, resistance to their im-
pulse becomes less and less difficult, till, at
length, 1n some constitutions, all difficulty
vanishes. In early life, for example, 2 man
may have acquired a taste for wine, or for a
particular species of food. Finding 1t disagree
with his constitution, little by httle, the un-
easinesses attendant on the gratification of his
appetite become so frequent, so constantly
present to his recollection, that the anticipa-
tion of the future certain pain gains strength
enough to overpower the rmpression of the
present pleasure. The idea of the greater
distant suffering has extingwished that of the
lesser contemporaneous enjoyment. And itis
thus that, by the power of association, things,
which had been originally objects of desire,
become objects of aversion ; and, on the other
hand, things which had been oniginally objects
of aversion, such as medicines, for mstance,
become objects of desire. In the case above
referred to, the pleasure not bemg in posses-
sion, could not, of course, be sacrificed—it was
non-existent ; nor was there self-denial in the
case, for as the desire which had originally
been calling for 1ts gratification was no longer
in existence, there remained no demand to
which denial could be opposed. When things
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are in this situation, the virtue, so far from
being annthilated, has arrived at the pinnacle
of its highest excellence, and shines forth in
its brightest lustre. Defective, indeed, would
that definition of virtue be, which excluded
from 1ts pale the very perfection of virtue.*

But the main difficulty which has

been raised against the Greatest-happi-
_ness principle, 15 in the allegation. that
each man, 1 pursuing his own_greatest
happiness, will sacrifice that of others :
and that to_call upon s man to pursue
his own greafest happiness in this world
is simply inviting him to pillage his

neighbours of their proper fund of fe-

ficity. The answer to this is the same
plea on which the captain of a ship,
which has run short of provisions, would
recommend all the crew, both weak and
strong, to submit to an arrangement for
short allowance. To A and B alone it
would be their greatest happiness, per-
haps, to have the run of the ship’s store,
but there are C, and D, and E, and F,
with the same inclinations counteracting
them ; and though A and B might re-
sist all the calls of humanity and sym-
pathy, and might be even able, at the
moment, to carry their point of prefer-
ence by force, they would run the risk of o
final acconnting with the law. All, there-
fore, see that it will be their greatest
happiness to make an average division;
and good ship-economy will show how
this is to be accomplished on such a
system as to make an equal distribution,
keeping in view the number of the crew
and the time they are likely to be at sea.
Just so is it in the world at large. Each
man feels that the best security for him-
sell getting a share of happiness, is to
give way to a certain extent to his neigh-
bour. Such is the habit more or less in
every portion of the globe; and it is in
the countries where practice has settled
the proportion, of how much should
be kept and how much given away,
with the greatest accuracy, that the
end of morality has been best ac-
complished. The strongest counter-il-
lustration which an opponent could find,
is, perhaps, that of a despotism ; but
even here the principle is followed,
though, according to our Author’s opin-

* Deontology, vol. i. p, 144-3.

ion, very barbarously and unsatisfac~
torily. If the despot presides overa
docile people who will not rebel, it is &
sign that they prefer the ease of submis-
sion to the exertion of independence,
and they are following their happiness
in their own way. Among such a peo~
ple, the temptation to play the pranks
to which despotism is liable, is greatest,
and, to say the truth, does least harm.
But if an autocrat were calculating what
course would produce him, on the whole,
the greatest happiness, it is believed that
be would not find it to be in roasting
his subjects before slow fires, or skin-
ning them alive, or hunting them with
blood-hounds ; and that the despot who
has taken the best estimate of a happy
reign, is he who has resolved to maie
his sway wise and beneficent; to do
Justice and to love mercy. Bnt it is
seldom that the embers of the spirit of
resistance have been so completely ex-
tinguished that no gust will waken them
into a blaze ; and more or less, the fear
of resistance bolds the despot in awe,
providing in his person an illustration,
though certainly but a rudely developed
one, of the counteraction which is sup-
plied by the universality of the pursuit
of self-enjoyment.

There can be no better illustration of
the wide embracing influence of what
has been denounced as “the selfish ByS~
tem,” than its extension not only to all
classes of mankind, of whatever colour
or persuasion, but to every living thing
to which the Deity has given, along
with animal life, the capacity of physi~
cal pain and pleasure. Bentham was a
strenuous supporter of the legislative
protection of the brute creation from
cruelty. + Perhaps in his own case he
needed no train of philosophical deduc-
tion to teach him the duty and pleasure
of treating them with humanity; but he
thought their claime not the less worthy
of attention when he could place them
on the ground of self-interest. He be-
lieved that it was the interest of man-
kind at large to suppress all indulgence
in cruelty, because the habit of being cal-

¥ See the Works, vol. i. p. 142-143, 562 ;
vol. X. p. 549-350,
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lous to animal suffering propagates itself
in erimes of violence and brutality—a
phenomenon which will have to be far-
ther noticed in its relation to the sub-
ject of Punishment. In another form
he inculcated the cause of humanity
on grounds of self-interest, by display-
ing the high intellectual nature of the
enjoyment derived from its exercise.
Bentham made a rigid analysis_of
the various forms in which the fear of
consequences check a man in the pur-
guit of what may be his own indivi-
dual pleasure; and having ranged and
grouped them, he divided them into four
classes and called them sanctions—the
chains, as it were, which bind a man from

following his own wild will. These
are, 1st, The Physical Sanction, viz.,
the bodily phenomena, which, in the
course of human conduct, arise from
certain classes of acts, and punish the
individual by the painful sensation cre-
ated, or reward him by the pleasurable.
Disease produced by dissipation—health
nourished by temperance and exercise,
are the most common and the broadest
developments of this sanction., 2d,
The Political Sanction, which is in other
words the Taw of the land, created for
the punishment of offences and the pro-
tection of the virtuous. 3d, The Moral
Sanction, which is the operation of the
moral habits of the state of society heis
in, so far as it affects the individual—
the difference between this and the legal
sanction will be afterwards particularly
explained, because the two together
occupy the greater part of Bentham’s
labours, The fourth is the Religious
Sanction,acting through the Anticipative
“aperation of future rewards and punish-
ments. ¥ The proper direction of these
ganctions constitutes the field of labour
of & man who would do good to his spe-
cies. The medical man—not he who
merely cures diseases individually as
they are presented to him—but he who
investigates them in the direction of
cause and effect, and gives the world
the benefit of his discoverics, is a la-

* For the Exposition of the Sanctions, sce
Deontology, vol. 1.; Works,vol. i, p. 14 ef seq.;
i, 290 ; v1. 18 et scq., 260 et seq.
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bourer in the cause of the proper end of
the Physical Sanction. He discovers the
sources of disease, leaving probably to
others the task of observing how much
happiness a man sacrifices by encounter-
ing it, and how much happiness he will
save by avoiding it. The moral philo-
gopher is the man who deals with the
moral sanction. As to the legal sanc-
tion, there are few men, from the empe-
ror down to the non-elector wearing a
party badge, who has not some influence
in its operation ; and a right influence is
developed in the making of good laws,
a wrong in the making of bad. The
influence of the religious sanction is
also, more or less, in all men’s hands,
but chiefly in that of the clergy. It
15, under some circumstances, the most
potent, either for good or evil. Of
its operation in the former shape, no
illustration will be needed in a Chris-
tian land. For the latter, we can
look at all the crimes which have been
produced by religious influences,—the
great tragedy from which Christianity
dates, the Massacre of St Bartholomew,
the Inquisition, the murder of Arch-
bishop Sharp, the persecution of the
Irish Cathohes.t Of the operation of
the sanctions, the following 1s an illus-
tration from the Deontology—it is a sort
of narrative adaptation of Hogarth's In-
dustry and Idleness. It will be ob-
served that it admits of a fifth sanction
—the social—which the author seemed
to_consider might either be _viewed
separately, or as a branch of the moral.

Timothy Thoughtless and Walter Wise are
fellow apprentices. Thoughtless gave in to the
vice of drunkenness ; Wise abstained from 1t.
Mark the consequence.

1. Physical sanction. For every debauch,
Thoughtless was rewarded by sickness m the
head; to recrust himself he lay in bed the next
morning, and s whole frame became enervated
by relaxation ; and when he returned to his

work, his work ceased to be a source of satis-
faction to him.

+ ¢ Fanaticism never sleeps: it is never
glutted. It is never stopped by philanthropy,
for 1t makes a merit of trampling on philan-
thropy. It is never stopped by conscience,
for it has pressed conscience into its service.
Avarice, lust, and vengeance, have piety, bene-
volence, honour—fanaticism has nothing to op-
pose it.”— Works, vol. i. p. 75, note.
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Walter Wise refused to accompany him to
the drninking table. His health had not been
originally strong, but it was invigorated by
temperance. Increasing strength of body
gave increasing zest to every satisfaction he
enjoyed : his rest at mght was tranquil, his
risings in the morning cheerful, his labour
pleasurable.

2. Social sanction. Timothy had a sister,
deeply interested in his happiness. She re-
proved him at first, then neglected, then
abandoned him. She had been to him a source
of great pleasure—it was all swept away.

Walter had a brother, who had shown in-
difference to him. That brother had watched
over s conduct, and began to show an in-
terest in his wellbeing—the interest increased
from day to day. At last he became a con-
stant visiter, and a more than common friend,
and did a thousand services for his brother,
which no other man i the world would have
done.

3. Popular sanction. Timothy was member
of a club, which had money and reputation.
He went thitherone day 1n a state of inebriety;
he abused the secretary, and was expelled by
an unanimous vote.

The regular habits of Walter had excited
the attention of his master. He said one day
to his banker—The young man 1s fitted for a
higher station. The banker bore 1t in mind,
and on the first opportunity, took him into his
service. He rose from one distinction to an-
other, and was frequently consulted on busi-
ness of the highest importance by men of
wealth and influence.

4. Legal sanction. Timothy rushed out
from the club whence he had been so igno-
miniously expelled. He insulted a man 1n
the streets, and walked pennyless into the
open country. Reckless of everything, he
robbed the first traveller he met; he was ap-
prehended, prosecuted, and sentenced to trans-
portation.

Walter had been an ohject of approbation
to his fellow-citizens. He was called, by their
good opimon to the magistracy. He reached
1ts highest honours, and even sat 1 judgment
on hig fellow apprentice, whom time and
misery had so changed, that he was not re-
cognised by him.

5. Religious sanction. In prison, and in
the ship which conveyed Timothy to Botany
Bay, his mind was alarmed and afflicted with
the apprehension of future pumshment—an
angry and avenging Deity was constantly pre-
sent to his thoughts, and every day of s ex-
istence was embittered by the dread of the
Divine Being.

To Walter the contemplation of futurity
wis peaceful and pleasureable. He dwelt
with constant delight on the benign attributes
of the Deity, and the conviction was ever
present to him that it must be well, that all
nitimately must be well, to the virtuous.
Great, indeed, was the balance of pleasure
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which he drew from his existence,and great was
the sum of happiness to which he gave birth.*

There are two main objects in view,
in those of Bentham’s works which are
intended to influence human action—the
direction of the Moral, and the direc-
tion of the Legal Sanction. The one
is to instruct the individual as to what
he ought to do—the other is to instruct
the legislator what he ought to enforce
and restrict. Where the former has
been the end In view, the science has
been denominated Morals or Ethics—
by Bentham it was called Deontology,
from the Greek = aiw, That which
should be, or which is right. Where
the latter end is held in view, the sci-
ence is called Politics or Political Phi-
losophy, and embraces within it the
art and science of Legislation. To this
department of his general system for
the regulation of human actions, by far
the greater part of Bentham’s works
have been devoted. Although the
Greatest-happiness principle be the end
in view of all the author’s writings,
whether they instruct men how to direct
their own individual actions, or teach
them how to make rules for the action
of others, yet there is a broad demar-
cation between these two subjects, be-
ginning at the very root of both of
them. That which it may be each
man’s duty to do, it may not be right
for each legislator to enforce upon his
gubjects, because the very act of en-
forcement may have in it elements of
mischief to the community, prepon-
derant over the good accomplished by
the enforcement. In other words, 1t
may tend to the greatest happiness of
society, that a man should voluntarily
follow a certain rule of aection; but it
may be injurious to the happiness of
the community in general, to compel
him to follow such a rule if his in-
clination be against it. For instance,
in the Defence of Usury, the lending
and borrowing of mouey at high inter-
est, for the purpose of improvidently
ministering to extravagance, is con-
demned ; but, on the other hand, it is
found that the laws for suppressing
usurious transactions are so mischiev-

* Deontology, vol. i. p. 118-121.
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ous in their effect, that they too are
condemned for precisely the same rea-
son—their malign influence on human
happiness. Thus it is, that the rule of
action for the individual, and that for
the legislator, are kept distinct from
each other; and it is shown by Bent-
ham, that much of the mischievous
legislation which he attacks has its
origin in this distinetion being over-
looked, Legislators forget that they
have to sirike two balances, and not
one only, before they act. The first
arises out of the question, whether a
given course of action 13 beneficial to
the human race; and when this is an-

swered in the affirmative, there comes
the second, ‘and_frequently “overlooked
question, whether the enforcement of
it, by any lawy within the power of
the governing authority to put in prac-
tfc_g;g_;g_m—mf@yjs‘e;shgﬁ 2 bala;fgé of
benefit. Moreover, as legislators often
forget to strike the second balance, they
also often come to a general conclusion
without taking the two seriatim, and,
either omit altogether, or fail in taking
a due estimate of the first. But it is
clear that the law which is made with-
out the first balance being struck, as
well as the second, must be unapt.

Tnless it be first settled that the thing
proposed to be done would be good if
done voluntarily, there is no room for
propounding the question, whether it
can be advantageously enforced. Tt
thus occurs, that the field of Deonto-
logy embraces within it the field of
legislation, and that the two are not
co-extensive, the latter being smaller
than the former. From this want of co-
extensiveness there arise mistakes in
arguing from the latter to the former.
The Law is a choice of evils, because
coercion is itself an evil. This element of

evil is not inherent in a man’s voluntary
acts, and, therefore, in them, no allow-
ance can bemade forit. If, therefore. a
man square his voluntary morals by the
law, he may act on a totally erroneous
estimate of what they should be. This
he is liable to do, even in the case of
the law being deduced from a moral
system abstractly accurate; and the cir-

cumstance, that legislators are liable
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to make mistakes and erroneous deduc-
tions, increases the chances against his
being right.*

In pointing legislation towards the
distribution of the greatest possible
amount of happiness among mankind,
the chief difficulty was found to consist
in the adjustment of the proper propor-
tions in which certain objects of the law,
to some extent conflicting, should be
respectively aimed at. These objects
Bentham classified as,

Security,
Subsistence,
Abundance,
Equality.

These have all to make, to a certain
extent, sacrifices to each other, and the
source of difficulty is in the adjustment
of these sacrifices. There can be little
happiness in a state where there is no
security for property ; but, on the other
hand, if the right of property were so
absolute, that one portion of the popula-
tion should be permitted to starve to
death ere the property of those who
happen to be richer can be touched, it is
clear that there will be much misery in
such a country, and that a feeling of
unhappiness, most vividly experienced
by those who are subjected to actual
want, will spread upwards, in the form
of apprehension, among those who have
more or less chance of being involved
by the revolutions of the wheel of for-
tune in such a calamity. Hence comes
the necessity for a provision for the poor,
that the unfortunate may be preserved
from death by starvation. But the prin-
ciple of security to property and in-
dustry, on the other hand, demands that
this provision be so regulated, that it
shall never become an inducement to
able-bodied men to live upon the pro-
perty of others instead of resorting to
honest industry.  As the Author hap-
pily says, “ The treasure of the compa-
ratively rich is an insurance office to the
comparatively indigent;” but care must
be taken that the Insurer be not bound

* The best exposition of the Greatest-hap-
piness principle is, perhaps, in the Introduc-
tion to the Constitutional Code, in vol. 1x. of
the Works. See also vol.iv. p. 537 ef seq., and
see the Index to the Works, roce Happiness.
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to pay till the calamity he insures against | disappointment, and the pain with which
has occurred. The law supplies this in- | i is always accompanied.

surance office to the public by favouring
abundanee—allowing means for the ac-
cumulation of capital, and protecting it
when it is accumulated. The various ad-
vantages accruing from the existence of
capital are for consideration under the
head of Political Economy,

The principle of equality has a rival-
ship, to a certain extent, with that of
abundance. The more extensively pro-
perty is distributed, the more happi-
ness does it produce; for the amouut
of felicity which each person enjoys is
not increased with the relative propor-
tion of his riches. A may have nine
times the riches of B without having
twice as many sources of enjoyment.
It would thus conduce to general hap-

piness if there were many small fortunes

and few large; but here security and

abundance come in for their clums.
Unless men be assured in the enjoyment
of their wealth, they will not exert then-
selves toincrease it ; and that abundance,

Among the cases in which he found
that legislation, in its hasty and empi-
rical course, had neglected to strike
the balance between good and evil
with sufficient minuteness, was that in
which small clusters of individuals
caue to be affocted by general legisla-
tive measures. e kept in view, that
individual interests arc the units by the
aggregation of which the collectivo
term, * the public interest,” is created,
and that there is no living being whose
certain or probable welfare, in relation
to any proposed measure, should not be
thrown into the scale when its disad-
vantages are weighed against its advan-
tages.t The principle, that private in-
terests should yield to the public good,
he thus so far modified, that from the
amount of any public good done, he de-
ducted whatever private interest might
be injured. In_estimating the evils
done to_individuals, he examined mi-

nutely the pain caused by disappoint-

s0 beneficlal to the community, will
+ fall to be created. DBuf, on the other
hand, the law produces distinct mischicf
by favouring or compelling the accumu-
lation of property in the person of in-
dividuals. The former it does in the
hereditary systemn—the latter in the law
of Entail. The law, besides its direct
effect, has its bearing on the habits and
opinions of society, and the malign in-
fluence of the hereditary principle has
spread itself beyond the sphere of its
mere legal enforcement. Legislation, in-
stead of favouring the accumulation of
a family property in favour of one mem-
ber, should have directed an equal dis-
tribution within certain bounds; and
thus, both in law and in national habits,
equality would have been the rule, and
the hereditary principle the exception.*

The Greatest-happiness principle may
perhaps receive elucidation from some ac-
count of the most important of the subsi-
diaryprinciples which its Authordeduced
from it,— viz., The Non-disappointment
or Disappointment-preventing principle

b
developed in measures tending to obviate

ment, and found 1t to be, on_arthme-

tical principles, greater in the average
casc than the pleasure of acquisition,

and than the pain (if it can be so called).

of non-acquisition. The income of A
13 taken from him and given to B—
A Joses his all, but BB gets mercly an
addition to what he had before. The
whole pleasure in the posscssion of a
source of livelihood is removed from the
one; the other only receives the second-
ary pleasure of anincrease. Let A’s in-
come be dispersed among “the public—
he loses all, and is eminently unhappy ;
while that which constituted the source
of his former content is distributed
in portions so minute, that the amount
of happiness produced by it may be
scarcely perceptible. On the other hand,
so long as A is left in the enjoyment of his
income, according to the prospeets held
out to himself and to society at large,
from the first,—as no man expected to
obtain any of it, no one is disappointed
by itsnot being distributed, and he him-
selfiscontent. The non-disappointment
principle is the great foundation of the

L g oy

* See Works, vol. i. p. 301 et seq.; ix.11 et seq.

+ Woiks, vol, ii. p. 232,
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sacredness of property. More injury
than_good 18 done, b g el
individuals, or the public at large, to
interfere with that which a man has,
under the sanction of the laws, been
allowed to call his own. The pain of
"disappointment o the proprietor is the
primary evil of attacks on property.
The secondary evil is the alarm to so-
ciety at large,—the dread which each
individual has, that he too may be the
victim of spoliation.

Like the other great principles ex-
pounded by our Author, the non-disap-
pointment principle pervades society in
all itsacts; but it was his task, by a mi-
nute analysis of itg principle and opera-
tion, to discover cases in which its appli-
cation had been neglected and misunder-
stood. He applied it to the principle of
compensation for offices abolished, or for
any other injury caused to individuals
by the march of improvement. e was
in favour of allowances to those whose
oflicial emoluments were atfected by law
reforms,* and to the owners of slaves on
emancipation ;+ and le even hints at
such a concession to the owners of pro-
prictary scats in parliament, in the case
of their disfranchisement by parliament-
ary reform.f In the estimate of the
incidence of good and evil on society at
large, he saw that there was a clear
Zain in a government following out the
principle, that when a man steadily and
honestly follows his calling, and makes
his livelihood by it, he should feel the
assurance, that no act of the government
of his country shall remove it from
him. But he found a secondary advan-
tage in the principle of compensation :
it has a tendency to remove the opposi-
tion perpetually operating against im-
provement, in the sinister interests of
those who benefit by abuses. Pay off
the incumbents, is thus a liberal policy,
by which those who are most conversant
with the operation of any institution,
are relieved of a temptation to overlook
or defend its defects.§ The system is
capable of abuse. Offices might be
created for the compensation which

* See Works, vol. iii. p. 325; v. 505.
+ Ibid. vol. 1. p. 346. % Ibid. vol.au. p. 533.
§ Ihad. vol. v. p. 277,
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will accrue on their speedy abolition.
But this is an evil as much to be guarded
against on true utilitarian principles, as
the other; and it bas to be remembered,
that a people who take upon themselves
the burden of compensation, are the more
likely to criticise the propriety of the insti-
tution created. The countries most liable
togovernment abusesof every description
—despotic and disorganized states—are,
at the same time, those where the interest
of individuals is most ruthlessly over-
whelmed in national changes.

Bentham extended this principle to
Finance, holding that, apart from other
elements of good or evil, it made indi-
rect preferable to direct taxation. It is
better that a deduction should accrue
to a sum of money before it reaches the
possession of him for whom it is des-
tined, than that, after being in his
hands, a portion of it should be with-
drawn. The operation of the principle
in this department he found to be limit-
ed. There were but few cases, such as
that of the legacy dutics, in which the
deduction could be truly said to be prac-
ticable before the money was in posses-
sion—in the ease of an annual salary,
the mere knowledge of the amount is
nearly equivalent to possession, and a
deduction before payment differs little
from a charge after payment. A tax
on consumption is another method in
which the principle may be brought to
bear. The tax is paid, in the first place,
by the dealer, to whom it is, in reality,
not a tax, but a portion of capital ex-
pended in the form of duty which other-
wise he would have to expend on com-
modities. The purchaser pays dearer
for the commodity ; but it is maintained
that, in doing so, he does not experience
the same feeling of hardship which
would arise if the sum charged as duty
were separately taken from him after
his purchase has been made. In the
general case, a direct tax is a thing ob-
ligatory ; a tax on consumption, unless
it be on the absolute necessaries of life,
calculates on its voluntary adoption by
the purchaser.]] This species of tax
has, it is true, its defects, in as far as it
may impede or disturb commerce and

Il See Works, vol, ii. p. 573, 580.
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janufactures; but these are objections
plonging to Political Economy.

A plan was proposed by Bentham
T raising a revenue by the application
" this principle to the law of succession,
id in arranging his plan he inquired
to the principles of succession, and the
ttent to which the existing systems in
ritain are founded on reason. What-
rer theorists may promulgate on the
romaly of a man dictating for his pro-
ity after death, or on the principle
at when the man is done with the use

his goods they should go to the state,
e practice of mankind in all places and
nes has supported a law of succession;
«d an examination, on the principles

the utilitarian philosophy, vindicates

e practice as a right one. Ile who |

s brought children into the world is

e person against whom there 1s the
-ongest claim to support them, and
e law justifies_this_claim by giving
em his property on his death. If
ildren bave been brought up in the
atification of certain tastes and lux-
ies; in short, in a particular rank of
e and with a certain expenditure—it is
tter, so long as no one is injured by
that they should continue in the same
arse. The most simple and the least
urious method of giving them the
rans of doing so, is by continuing in
sir possession the wealth by which
3 luxury and rank are purchased, on
3 death of its previous holder.* Let
»daughter of a labourer be left without
y pecuniary provision—it is nothing
t what she expected, she suffers no
rdship or disappointment, and goes
th to her labour with a glad heart.
t the daughter of a wealthy land-
ner or merchant be left in the same
sition—a fearful calamity has fallen
on her—a calamity undeserved, and
rvier than the punishment of many a
midable crime.  So much for the case
the individuals; but the benefit of
cession operates also on the public at
ge. The providing for a family, or,
in if a man have no family, the faculty
destining his money to what purposes
pleases, is one of the greatest induce-

—

* See Works, vol. ix. pp. 16, 17,

35

ments which he can have to make and
to save property—the one an increase of
the general capital of the community,
the other a preservation of the increased
capital from dispersal. Were it not for
the wife and children he will leave be-
hind him, there are many men taxing
their heads and hands to great efforts
who would be idle and worthless ; there
are many founders of great manufactur-
ing and commercial projects who, but
for such a motive, would never have
thus distributed the means of industrial
wealth around them.

But it comes to be a question whether
the law has not carried the operation of
succession beyond the bounds within
which it is useful. Between the chil-
dren who have shared in their parents’
fortune, and the distant relation who
never heard of the wealth thrown at his
feet, till some scrutinising lawyer made
the discovery of his relationship, there
is the greatest possible difference: there
are strong reasons for the law of suc-
cession operating in the one case—none
for it in the other. On this principle
Bentham founded his plan that succes-
sion should open only to near relations,
and not to distant. If the law were
once so established and known, there
could be no disappointment among dis-
tant relations, (excepting those to whom
the law was ex post facto;) but even in-
dependently of a knowledge of the law,
there are multitudes of cases where the
distance of the relationship precludes
expectation. It istrue that a man may
adopt a distant relation—the same who,
in the present course of succession, would
be his heir—as a member of his family,
partaking in his luxuries, and acquiring
habits, a sudden check on which would
be a hardship. This is true; but in the
same manner may a man adopt a stran-
ger; and in either case there is proposed
to be open to him the right of bequest,
The line which Bentham proposed to
draw, is that of the forbidden degrees.
He suggested that, where the nearest
relation to the deceased is beyond those
degrees, there should be no succession,
except through bequest. He found in
this plan two secondary advantages; it
would cut off a great source of expen-
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give litigation, (of which the country,
in providing judicial establishments,
bears part of the expense,) in the enforce-
ment of distant claims to relationship
through obscure and conflicting evi-
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dence ; and it would afford an induce-
ment to men having property to leave
behind them, to marry. The plan is
developed in the tract callod Kscheat
zice Taxation.*

SECTION III.

THE PURSUIT OF TRUTU.—FALLACIES.~—PRINCIPLES OF EVIDILNCE,

Druievine that falsehood was one of
the main instraments of evil to mankind
—that a regard for perfect truth was
one of the greatest safeguards against
the various means by which sinister
interest could operate to the evil of so-
ciety, Bentham mude war against men-
dacity in every form in which it could
raise its head. Ile found that the in-
genuity of sinister interest had here co-
vered soclety with a net-work of evil,
through the meshes of which it required
the most vigorous eflorts of the under-
standing to clear a way. He found a
popular notion, that it was in certain
words used, and not in the act of de-
ceiving, that the offence of falsehood con-
sisted. The shepherd in the fable, who
promised to the stag not to give infor-
mation of his hiding-place, did not tell
the hunters where it was, but pointed
with his finger to the spot. It was the
interest of persons who had done such
deeds to remove the odium from the act
of betrayal to that employment of false
words called a lie; but in Bentham’s
view, men might stumble among the in-
genious intricacies of words,and he found
no criterion of criminality but in the
thing done through their means. Words,
the sinple purport of which would con-
vey o falsehood, may be uttered in a
manner and with a purpose to put the
party right, and keep him from deccp-
tion. On the other hand, words signi-
fying the truth are often made a mere
effectual cover to the fulsehood they are
intended to convey. A newspaper, the
other day, wishing to show that certain
operations abroad had been carried on
in consequence of instructions from
home, stated that such instructions had

* Worke, vol. 1i. p. 585,

been sent out, but did not state that
they had not arrived. Almost every
species of commereial deception is car-
ried on in words that are in themselves
truc. When emigrants are euticed to
embark with therr little property for a
colony where they are ruined, the in-
ducement is, in general, some perfectly
correct deseription of luxuriant vegeta~
tion and salubrious climate, which is all
deceptious, because it is not stated that
there 15 no means of rtaking the natural
profusion available—that there is no
commerce with the place—no system of
inland conveyance, and no harbour.
An auctioneer lately advertised an es-
tate for sale in Canada, “containing a
quantity of fine old timber,” in the hope
that some one who did not know that
timber in Canada is worth less than
nothing, might act on the advertisement.
A common method of deceiving without
words is, for a man to act with a political
party, in its arrangements preparatory to
some great conflict, for the purpose of be-
ing counted too good a friend to be ques-
tioned, and then desert it, on the plea
that he never promised to support it.
All these acts have m them whatever
there is of evil in a lic. It has become
the practice to refer to them as the
“gpeaking the truth, but not the whole
truth,” an unsatisfactory expreasior,
which seems to intimate that they have
in them at least a portion of the virtue
of truth. Let them be looked at simply
in the result intended to be accomplished,
and so judged, and then they will be
seen clearly to be in every respect equi-
valent to lies.

As the effects of falsehood are of the
most varied character, ranging from the
highest crimes to the most paitry and
unpumeshable social frauds, there cannot
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be any measure of punishment for it,
(of punishment whether as administered
Ly the Law, or by the opinion of so-
ciety,) but in taking the measure of the
oftence which it 1s made the instrument
of perpetrating.* A lie producing death
is the offence of murder ; a lie giving an
undeserved character of excellence to an
article of commerce for the purpose of
making it saleable, is but a petty fraud.
Can it be said that these offences are
equal in magnitude? Yet if the offence
be in the lie, and not in the eflect pro-
duced by it, the criminality of the two
cases is precisely co-extensive, for the
verbal falsehoodis as distinet in the one as
it is in the other. On this point Benthan
found the laws for the punishment of
judicial perjury defective. The crimi-
nality was thrown on the ceremony.
with which the falschood is decked, and
not on the eflect produced by it. To
tell a falseliood in a court of justice can-
not be, under any circumstunces, other
than a ecrime of high magnitude : but
between the case of a man swearing
away the life of another, aud that of a
man swearing five pounds away from its
right owner, there is surely a greater
ditference than between the saying the
lie with, and saying it without certam
formahties. Bentham made an accurate

analysis of judicial falsehoods, for the !

purpose of measuring the extent of thewr
criminality by that of their respective
evil effects, and he introduced the new
distinction between temerarious and
mendacious falsehood. Among those
who looked merely at the words spoken
as the offence, when it turned out that
the speaker did not anticipate the mean-
ing that would be attached to them, or
would not have uttered them if Le had
known them to be false, be was con-
sidered innocent. DBut Bentham, on
the principles on which he who firesa
pistol into a church, or drives furious-
ly through a crowded street, is held
respousible for the mischief he may
occasion, did not see any reason why
the individual who maims or slaughters
the person or reputation of another

* See “Swear not at all,” in Works, vol. v.
p. 187 et seq., vol. ¥i. p. 297,

by rash words, should not be equally
responsible.t

On an examination of the various
processes through which the truth, in
regard to the merits of human actions, is
obscured, the common practice of giving
a good or bad character to motives, ac-
cording to the feelings of the person who
is speaking of them, presented itself as
one of the most common devices of false-
hood. Results are open and susceptible
of examination—motives are hidden in
the bosom of the actor ; hence those who
love darkness rather than light will more
readily exercise their ingenuity in giving
a character where its truth or falsehood
cannot be detected, than in examining
that which is spread before the world.

“ It is the act, and not the motive, with
which we have to do; and when the act 18
befure us, and the motive concealed from us,
1t 15 the idlest of idling to be inquiring into
that which has no influence, and forgetting
that which has all the real influence upon our
condition. What acts, however outrageously
and extensively mischievous, but may be ex-
cused and justified,1f the motives of the actor,
mstead of the consequences of the act, become
the test of right and wrong? Perhaps there
never was a group of more conscientious and
well-intending men than the early inquisitors;
they verily believed they were dong God ser-
vice ; they were under the influence of motives
most religious and pious, while they were pour-
ing out blood in mvers, and sacrificing, amidst
horrid tortures, the wisest and best of their
race. Motive, indeed ! as if all motives were
not the same,—to obtain for the actor some
recompense for his act, m the shape of pain
averted, or pleasure secured. The motive, as
far as that goes, of the vilest, is the same as
the motive of the noblest,—to increase his
stock of lappiness. The man who murders,
the man who robs another, believes that the
murder and the robbery will be advantageous
to him,—will leave to him more happiness
than if he had not committed the emme, In
the field of motive, however, he may make out
a case as recommendatory of his conduct, as
if he were the most accomplished of moralists.
'Ta say that his motives were ill-directed to his
object, is to reason wisely with him ; to say
that his motives had not the ohject of obtain-
ing for himself some advantage, is to deny the
operation of cause on effect. There is,—andthe
existence of the disposition is a striking evi-
dence of the tendency of men towards despotic
assertion,—there is by far too great a willing-
ness to turn away from the consequences of
conduct in order to inquire into its sources.
The inquiry is a fruitless one, and were it not

+ See Works, vol. vi, pp. 280, 202 e seq.
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fruitless it would be useless. For were mo-
tives other than they are,—were they fit and
proper evidence of the vice or virtue of any
given action,—it would not be the less true,
that opinion could ultimately have no other
test for judgment than the consequences of
that action. A man’s motives affect nobody
until they give birth to action ; and 1t is with
the action and not with the motive, that indi-
viduals or societies have any concern. Hence,
in discourse, let all indications of motives be
avoided, This will remove one spring of error
and false judgment from the mind of the
speaker, and from the minds of the hearers one
source of misunderstanding.*

In 2 minute analysis of the subject
of motives, in another part of his
works,t he showed that the system of
appreciating motives as good or bad,
even if their goodness or badness could
be discovered, proceeded on a false
idea of what motives really are. It
18 to intention with relation to acts,
that merit and demerit are applicable ;
for motives in themselves are neither
good nor bad. There is no motive that
may not lead to the best or to the worst
of actions. A desire to preserve his
family from starving is called a praise-
worthy motive, so long as it prompts a
man to work honestly for his bread ; but
who shall say that it is a praiseworthy
motive, when it directs him to the high-
way with a pistol ¢ The mischievous-
uess of his act we can clearly calculate
—the mischievousness of his intention
we may estimate, even if he has been
unsuccessful in his attempt to put it in
practice; but we shall in vain search for
a just attribute to his motive.

The petty insincerities evolved in the
course of casual disputes, for the pur-
posc generally of obtaining a temporary
intellectual vietory, were occasionally
the subject of Bentham’s reprehension.
Ile did not consider that this habit could
be compared in point of evil with many
of the other sources of untruth to befound
in the practice of society: but it had its
sphere of mischief, and was, consequent-
ly, worthy of exposure. e says:—

Avoid all arguments that you know to be
sophistical. Thimk not, by shutting your own
eyes against the weakness of your statements,
that you have thereby shut the eyes of your

* Deontology, vol. ii. p. 155-156.
t Principles of Morals and Legislation, in
vol. i,
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hearer. Your sophistry will but irritate, for
sophistry is not only uncandid, but dishonest.
It 15 an attempt to cheat, not the purse of an-
other, but his senses and his judgment. His
aversion to you will be awakened by your ef-
fort to shine at his expense; and his contempt
will be rouscd for the folly that supposed it
was able so0 to shime. In all argument be
candid, for the sake of your comrade and for
your own sake. The triumph of an argument
which is known and felt to be unfair and un-
founded, is a wretchad exhibition of perver-
sity. If sucoessful, it can serve no interests
but those of fraud : if unsuccessful, it brings
with it the consequences of blundering and
detected dishonesty. Constituted as society
is, with its errors and prejudices, its narrow
interests and 1nterested passions, the pursuit
of truth makes demands enough upon coura-
geous virtue; for he who goes one step beyond
the line which the world’s poor conventions
have drawn around moral and political ques-
tions, must expect to meet with the thunder-
ing anathemas and oblogues of all who wish
to stand well with the arbiters of opinion. Let
no searcher after truth be led into the la-
byrinths of sophistry. He will have enough
to do in order to make good his ground one
step beyond that trodden by those who dog-
matize about decorum, and propriety, and
right and wrong.}: L

In many established institutions Bent~
ham found principles tending to the com-
mission of falsehood, and to the designed
obliteration of the distinction between
the truth and a lic. Of these the most
prominent were Oaths, in their two
classes, Promissory and Assertory. A
Promissory oath, such as an oath of
allegiance, is an obligation taken not to
know the truth; or, if it should be
known, not to act upon it. It is gene-
rally imposed under the influence of brib-
ery and intimidation—at the time when a
man has the inducement of some benefit,
such as the appointment to office—to
harden his conscience agaiust the ini-
quity. Tt binds the individual down to
a certain line of conduct, however clearly
his conscience, aided by experience and
reflection, should afterwards be opened
to the evil of the course. To some it
is a drag, preventing them from doing
what is right; for they feel that they
have already registered a vow in hea-
ven to do what 1s wrong. To others 1t
is a ready excuse for the wrong they
are inclined to: they have sworn to do
it, and it is useless to tell them it is not

+ Deontology, vol. ii, p, 145-148,
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right. George III. laid the responsi-
bility of the American war, and of his
resistance to the Catholic claims, on his
Coronation oath: he had sworn to pre-
gerve his dominions entire : he had sworn
to preserve the Church. He was the
interpreter of the meaning of these
oaths, and the two questions were re-
moved from the operation of the in-
quiry—what is right and what wrong?
The claims of mercy and justice might
cry aloud,—hundreds of thousands of
his own subjects might suffer the fright-
ful death that is caused by the hardships
of unsuccessful war, in the vain attempt to
inflict the same calamity on hundreds
of thousands of unoffending foreigners
—it mattered not : the cause was pre-
judged, a vow had been registered in
heaven, and it must be fulfilled.*

But the most pernicious of all pro-
missory oaths are subscriptions to de-
clarations of faith—to religions tests.
They are a direct bribe to perjury-—
perjury which 18 daily committed.
Whether, having serious differences of
opinion on the subject, the candidate
for office deliberately sets his hand to
that which he disbelieves, or, purposely
closing his eyes to the genuine meaning
of the words, he, at the same time,
shuts his ears to the voice of conscience,
by carelessly signing as a “matter of
course,” the effect is cqually pernicious
in poisoning the stream of public mo-
rality—poisoning it at its very foun-
tain, the institutions where learning, and
morality, and religion are promulgated
—poisoning it through the very hands
of those who are under the most sacred
of real obligations to keep it pure
and uncontaminated. Bentham could
never refer, without the most lively in-
dignation, to that most flagitious of
shapes in which this vice is practised,
when the adherence to a certain array
of complex doctrines is extracted from
youth, purposely and avowedly before
they are capable of comprehending them;
the thing which is done when they are
required, before they know the doc-
trines of the Church of England, to
declare what side they will take after

* See Works, vol. it p. 408 et seq.; v, 207,
014 ¢t seq.

)
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they do know them. With the same un-
consciousness with which other youths
have acted, and will act, he signed Lis
adherence to the Thirty-nine Articles
on entering himself at Oxford ; and the
act was one to which he could not refer
down to the last days of his life without
a feeling of bitter remorse.t

The evil effects of assertory or judicial
oaths he did not find so flagrant. e
held that some formality was necessary
as a sanction for truth—nccessary to
this extent, that the witness might, by
its use, be put upon his guard that he
shall be made judicially responsible if he
tell a falsehood. But the effect of mak-
ing this ceremony a sacred invocation
he maintained to be, that the criminality
of falsehood was removed to the wrong
place. Instead of being centered in
the mischief occasioned by the lie, it
was attached to the profanation of the
ceremony. Thus, judicial falsehood, in-
stead of being like theft or forgery, a
crime between man and man, was con-
verted into an offence against God.
Hence it resulted, that the real ingredi-
ent in the offence was lost sight of, and
that men beheved that if they coukl
stand right on the subject of thc profa-
nation, the injury committed was no
wrong. Multitudinous are the devices
that were fallen upon to evade the oath;
for wherever & man could persuade
himself that he was not pledged to the
Deity, (and in many a case the conclu-
sion has been easily come to) he was free;
for neither law nor morality said it was
a crime to accomplish any object by a
testimonial fraud, if it were not accom-
panied by a false oath.f The danger of
the fallacy is in this, that, as the sanc-
tion for truth is hidden with his other
religious opinions in the breast of the
witness, no one can tell whether it is in
operation or not. It is a simple doc-
trine, the practical application of which
can be easily calculated on, that if a
witness, by the nature of his evidence,

+ See Works, vol. x. p. 87.

1 In the trial of an election petition some
years ago, it came out in evidence, that young
lads put pieces of paper, with the number 21
marked on them, in their shoes, that they
might be able to swear they were *abova
twenty-one,”
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leads twelve men to conviet another of
nmurder unjustly, he is himself guilty of
murder: but you must have found your
way to the bottom of his soul, and must
know his whole system of religion, be-
fore you are assured that he holds any
given ceremony a sacred obligation made
between the Deity and himself.*

The oath applied to jurymen in Eng-
land, was one which Bentham held as
sui generis in ity absurdity and self-
contradiction. Twelve men are com-
pelied solemnly to swear that they will
come to a decision according to their
conscience, and they are then starved tiil
they declare themselves all of one mind.+

Since the earlier works of Bentham
against oaths were published, Legisla-
tion has made rapid strides in the abo-
lition both of the promissory and asser-
tory class.i

Bentham considered the support and
perpetuation of Foundations, or Insti-
tutions for the inculcation of particu-
lar doctrines, to be most dangerous to
the cause of truth;§ and he likened
them to funds for paying judges to de-
cide, not according to justice, but in
favour of a specified class of clients. So
long as the system shall continue, of
kecping foundations *sacred,” as it is
called, from the interference of the
legislature acting upon them for the
common good, they become so man
centres of absolutism in the midst of free
institutions—of absolutism, where there
is not even that chance of improvement
which may be afforded in the probability
of oceasional good men appearing in a
succession of despots; for the despots
who have thus transmitted their will to
future ages, are gone, and neither hope
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nor fear—neither reason, nor the trea-
sures of experience, can operate upon
them to make them revoke their laws.
Thus, every man who is possessed of
wealth, by judiciously founding with it
some institution properly calculated to
the end in view, may place a perpetual
barrier in the way of free inquiry, and
tie down a portion of posterity to the
amount of knowledge and the class of
opinions possessed by the men of his
own generation.|| In public national
matters, legislation in some measure
adapts the inereased facilities to the en-
larged wants of the age; systems of
management make some approach to
the improved habits of the time; offi-
cial salaries are brought to something
like a proportion, according to the state
of the labour-market, with the work per-
formed for them. But centuries pass,
with their train of changes and improve-
ments, and leave the foundation unal-
tered and unalterable. The legislature
dare not pry into its operations, or ask
what its officials are paid,orwhat theydo;
while the daily routine of the establish-
ment, and the very costume of its in-
mates, proclaim it at war with improve-
ment—a cluster of human beings, at
whose gate the march of civilisation and
enlightenment is arrested. The whole
principle of the sacredness of founda-
tions proceeds on a false analogy with
the stability of property. DBecause it is
good for all members of society, that a
man should keep, and use for all lawful
purposes while he lives, and should give
to whom he pleases at his death, that
which he has made, or which he is
otherwise allowed to call his own,—it
does not follow that it is good for the

* See “Swear not at all.” Also, Works,
vol. v. p. 454 et seq.; vi. 318 et seq.

*+ See Works, vol. v. p. 81 et seq.

1 See Editor’s note to Works, vol. v. p. 188.

§ Estabhshments for the support and mnflu-
ence of a dominant sect 1 2 civilized country,
are not to be confounded with funds for ap-
pointing propagandist missions to barbarous
countries, or tuv the destitute or uneivilized
portion of a community. The former have a
tendency to stop inquiry, and keep back the
community in the pursuit of truth ; the latter
have for their object the raising less intelli-
gent classes to the standard which has been

already reached by the more civilized. Apart
from questions as to the superionity of one
sect of Christiana over another, the religious
opinions of civilized Europe cannot well be
propagated in barbarous Africa, without con-
veying some portions of whatever, in the char-
acter of the pcople of Europe, is superior
to that of the people of Africa. But it by no
means follows, that, in the same civilized so-
ciety, good will be done by giving one sect
power and money to bear down another. The
subject of Christian missions was not investi-
gated in any of Bentham’s published works.
II See Works, vou ix. pp. 35, 303.
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community that he should be allowed to
employ it in building a barrier to stop the
stream of civilisation and improvement,
and to keep a certain class of his fellow-
men just as enlightened on a certain set
of doctrines as he is himself, and no more
so. The sinister interests which sup-
port the permanence and inviolability
of such institutions, are founded in the
wealth they give to individuals and the
power of domination they confer on
classes of thinkers. When they are
overwhelmed by any great revolution
of opinion—such as the Reformation—
those portions of them which escape in-
dividual rapacity are seized upon by the
strongest sect, appropriated by them to
the promulgation of doctrines the reverse
of those for which the property was ori-
ginally destined,and are then surrounded
by the same impregnable walls of sa-
credness and immutability, as if they
were still held in terms of the original
founder’s destination,and had never been
wrenched from the hands of those for
whom he intended them.

The  Fictions of Law,” of which the
English practice is so full, were repeat-
edly and earnestly attacked by Bent-
ham, both collectively and in detail. The
example shown to the world, of false-
hoods deliberately, and on a fixed sys-
tem, told in the very workshops of jus-
tice, and by those who are employed
to support truth and honesty, he looked
upon as holding out a pernicious example
to the public. Without any sarcastic
or reprehensory qualification, a fiction
of law may be defined in general as the
saying something exists which does not
exist, and acting as if it existed; or
vice versd. Thus, by the system of
pleading anterior to the late Uniformity
Act, the defendant over whom the Court
of King’s Bench extended its juris-
diction, was said in the writ to have
been in the custody of the Marshal of
the King’s Bench Prison for an of-
fence, though no such circumstance had
taken place. The court had originally
no jurisdiction over any one who was
not so in custody; the lie was told
that the court might have an excuse for
interfering ; the court would not allow
the lie tobe contradicted, and it assum-
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ed jurisdiction accordingly. The origin
of this class of fictions was of the most
sordid character—the judges and other
officers of court being paid by fees, a
trade competition for jurisdictions took
place; each court trying to offer better
terms to litigants, than the others, and
adopting the fictions as a means of ac-
complishing this object. Of another
class are the Fictions as to Common
Bail, Fines and Recoveries, Docking
Entails, &e. Where the object to be ac-
complished by the fiction is a right one,
it should have been accomplished di-
rectly, and without falsehood or ambi-
guity, by the Legislature; where the
end 1s a wrong one, it should not have
been accomplished at all. But whether
used to a good or a bad purpoese, it is
an assumption of arbitrary power. “A
fiction of law may be defined a wilful
falsehood, having for its object the steal-
ing legislative power, by and for hands
which durst not, or could not, openly
claim it ; and, but for the delusion thus
produced, conld not exercise it.”*

It is true that new fictions are not
now invented—at lcast on any consi-
derable scale; and that those formerly
created have become a fixed part of the
law, and are uniform in their operation.
It is still the case, however, that from
the nominal repetition of the fraud un-
der which they were originally perpe-
trated, they are a cumbrous and costly
method of transacting judicial business.
But they have a much worse influence
than this. By the obscurity and com-
plexity with which they surround ope-
rations which might be simple and open,
theyafford concealment to fraud and pro-
fessional chicanery ; they exclude the un-
professional man from the meansof know-
ing what the lawyer is doing among the
windings of the professional labyrinth,
and they show him that the law coun-
tenances palpable falsehoods. ¢ When
an action, for example, is brought against
a man, how do you think they contrive
to give him notice to defend bimself ?
Sometimes he is told that he is in jail ;
sometimes that he is lurking up and
down the country, in company with a

* Works, vol. i. p. 243.
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vagabond of the name of Doe; though
all the while he is sitting quietly by his
own fireside : and this my Lord Chief
Justice sets hishand to. At other times,
they write to a man who lives in Cum-
berland or Cornwall, and tell him that
if he does not appear in Westminster
Hall on a certain day he forfeits an hun-
dred pounds. When he comes, so far
from having anything to say to him,
they won't hear him : for all they want
him for, is to grease their fingers.”*

A class of chronic falsehoods had
found their way into the minds of poli-
tical thinkers, which Bentham, in imi-
tation of the logicians, termed Fallacies.+
Of these he undertook a laborious and
minute investigation and exposure ; and
there were none of his extensive labours
to which he looked with more satisfac-
tion than this rooting out, from the field
of political thought, of the tares which
the enemies of trnth had sown in it.
He found that they consisted, to a great
extent, in an ingenious perversion of the
language of praise or blame, to make it
comprehend that which did not properly
come within the quality expressed: and
the permanent evil to truth he found to
consist in the circumstance, that by habi-
tual use and reiteration, men came to
associate the good or bad quality with
the thing so spoken of, without examin-
ing it. Thus the term “old,” which, as
applied to men, implies the probability
of superior experience and sedateness,
he found used in characterizing early
times, or those states of society which
had not the benefit of so long a lesson
of experience as later times have had.

1t is singular that the persons who are most
loud in magnifying the pretended advantage
in point of wisdom of ancient over modern
times, are the very same who are the most
loud in proclaiming the superiority in the same
respect of old men above young ones. What
has governed them in both cases seems to have
been the prejudice of names: it is certain
that, if there be some reasons why the old

should have advantage over the young, there
are at least the same reasous for times that

* Works, vol. v. p. 234. See generally on
Fictions of Law, vol. i. p. 243; v, 13; vi. 100;
vii. 283 et seq.; 415 et seq.; ix. V7 et seq.

*+ See the Book of Fallacies, vol. il. p. 875
¢t seq.
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are called modern having it over times that are
called ancient. There are more : for decrepi-
tude as applied to persons is real : as applied
to times it is imaginary. Men, as they acquire
experience, lose the faculties that might enable
them to turn it to account : it is not so with
times : the stock of wisdom acquired by ages
i a stock transmitted through a vast number
of generations, from men 1n the perfection of
their faculties to others also in the perfection
of their faculties : the stock of knowledge
transmitted from one period of a man’s hife to
another period of the same man’s life, is a
stock from which, after a certain period, large
defalcations are every minute making by the
scythe of Time.}

That the end justifies the means, is
another of these fallacies. He held
that both the end and the means should
be weighed in the balance of good and
evil. When, taken together, they af-
ford a balance of good, then are both
transactions justified ; but, if more mis-
chief be done by the means than the
good produced by the end, no abstract
amount of goodness can justify that end
being followed.§ As afamiliar example:
if a man is drowning, the rescuing him
18 a good end in itself; but, if the me-
thod of rescuing him should involve the
sacrifice of two other lives, the balance
of the whole act is evil, and the end
does not justify the means. * Argue
not from the abuse of a thing against
its use,” is another fallacy. The liabi-
lity to be abused is a quality which must
detract from the value of anything that
can be made use of. Between two in-
stitutions, equal in value in other re-
spects, that which has preservatives
against the means of turning it to abuse,
is better than that which has none. In-
deed, it is in the preservatives against
abuse, that whatever is valuable in poli-
tical institutions has its value. The
sacrifices to this principle are enormous
in a constitutional country. When the
business could be transacted in the Go-
vernment office at a hundredth part of
the expense, and in, perhaps, a fiftieth
part of the time, who would have it
managed in Parliament, were it not for
the protection afforded by the represen-
tative system against abuse? If we

+ Works, vol. x, p. 69,
§ Ibid, vol. ii, p, 470,
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were bound to put the abuses out of view,
despotism would be found to be the best
form of government.

Fallacies lurk in abundance under
imputations and laudatory personalities.
They are to be found, also, in certain
fixed party expressions: such as “Or-
der,” ¢ Establishment,” ¢ Matchless
Constitution,” * Balance of Power,”
“ Glorious Revolution.” Fallacies of no
small influence on society, pervade the
employment of words designative of
principles, as a means of indicating in-
dividuals ; as where the opponents of a
dominant party are called the enemies
of government ; and those who find fault
with the doings of lawyers, are said to
be in opposition to the law ; terms used
when there is a wish to class those they
are levelled at as enemies to the preser-
vation of property, or to the enforcement
of justice. 'With a like object are those
who attack churchmen and priestcraft
called the enemies of the church, and,
by inference, the enemies of religion.*

The Book of Fallacies is chiefly di-
rected against the devices made use of
on the side of corruption or arbitrary
power. In a separate tract, called
Anarchical Fallacies,t there is an ex-
position of the false logic with which
demagogues, and other enemies of well-
ordered society, vindicate their misdeeds.
His Text-Book, on this occasion, was
“the declaration of the rights of man and
thecitizen,decreed by the Constituent As-
sembly in France;” and it was while the
philosopher, in his retirement, was ex-
pounding the sanguinary and anti-social
reasoning of this production, that the
wildest flames of the Revolution burst
forth, and confirmed his prophecies ere
the ink had dried on the page. In the
storm of that eventful period, the small
still voice of one weighing the meanings
of words used, and drawing the practical

* See Works, vol. ii. p. 448; ix. 76. The
references made above on the subject of
fallacies are casual and uwnmethodical. A
mere analytical view of the fallacies exposed
by Bentham, would not be satisfactory, with-
out embodying the exposure itself ; and to
accomplish that task more briefly than he has
himself done it, would be 2 vain gttempt,

4 Works, vol. ii. p. 489 ¢t seq.
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| inference of vague generalities, was not

heeded. Itistrue that this wasbuta cri-
ticism on the meaning of words; and the
time was not one for theorising but for
acting. Words, however, are the expres-
sion of opinions, and opinions are the
source of acts. The same opinions may
again gain ground more or less, and be
expressed in like words, and amenable
to the same criticism ; and if to the mere
lover of narrative, or the partisan poli-
tician raking out from the embers of the
Revolution materials for modern contro-
versy, the philosopher’s logical comment
will have little interest, it will weigh
much with those who have the peace
and wellbeing of society really at heart.
“In a play or a novel, an improper
word is but a word: and the impro-
priety, whether noticed or not, is at-
tended with no consequences. In a
body of laws—especially of laws given
as constitutional and fundamental ones
—an improper word would be a national
calamity : and civil war may be the
consequence of it. Out of one foolish
word may start a thousand daggers.”}
One of the expressions attacked in
conunexion with anarchical fallacies has
already been noticed, in reference to
Bentham’s abandonment of technical
terms which had been vitiated by their
bad use—(sce p. 14.)

Bentham considered that the Legisla-
ture, in dealing with the subject of
Evidence, had in its power the means
of creating and applying to practical
use a store of facts, covering the whole
field of human action, and forming an
experimental foundation, by which every
description of operation, from the pro-
ceedings of the Legislature and the ju-
dicial tribunals, to the acts of the private
citizen, might be beneficially regulated.
As the great means of separating what
is true from what is false he thought the
code of judicial evidence should proceed
on the most searching examination of
principles, and should be most cautiously
and scientifically organized. To an
examination of the principles on which
that code should be based, and of the
aberrations of the existing law, he de-

+ Works, vol. ii. p. 497,
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voted two of the volumes now before
the public;* and there is, perhaps,
gcarcely any other of his expositions
which has been so generally adopted
by all who have examined it, or which
the Legislature has so decidedly
(though certainly very cautiously)shown
itself disposed to admit into the law
of the Iand. The subjeet is divided in-
to two great heads. The first is that
which is ordinarily called Evidence—
the succession of facts, from the con-
sideration of which a belief is come to
on one side or other of a statement ; as
in the case of a civil or criminal trial,
when, from the testimony of witnesses,
the conduct of persons, or the position
of things, a decision is come to by those
who are appointed to judge. This is
called Unpreappointed evidence, because
the dispute arises out of the very fact
that arrangements have not been, or
could not have been, made sufficient to
obviate it; and the circumstances out
of which the truth is finally reached
were not prearranged for the purpose
of exhibiting 1t. The other species of
Evidence is called Preappointed, and
consists, in general, of what are com-
monly called Records: authenticated
statements of facts, such as are conveyed
in recorded contracts, registers of births
marriages and deaths, &e., reduced into
a state of evidence to be applied to sub-
sequent use, whether at the instance of
the legal tribunals, or of the legislators
or others, who may wish to make the
facts so proved the foundation of their
public or private acts.

Bringing his ruling principle to bear
on the first of these great classes, he
found that no species of evidence
should be hidden from those who had
to judge in a disputed question, un-
less it could be made to appear that
more mischief would be done by the ad-
mission than by the exclusion. The law,
instead of weighing the matter by this
simple rule, has given effect to barbarous
usages and prejudices, and to feelings of
antipa,thiy and vengeance. The cere-
mony of an cath was invented as an
ordeal, at the same time with trial by

* Works, vols, vi. and vii.
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battel and the ordeal of the hot plough-
shares ; and it so far held sway when
Bentham wrote his Rationale of Evi-
dence, that there was no exemption in
criminal cases: and if a witness, from
conscientious motives, or obstinacy, or
evil design, refused to swear, a curtain
was drawn before the light which his
evidence might throw on the charge, and
the accused was let loose on society, or
unjustly punished, according to the side
on which the deficiency might aet.
‘When large bodies of men arose with
conscientious objections to oaths, the
principle underwent a practical reductio
ad absurdum, and society ran the risk
of being dissolved; for there were thou-
sands upon thousands of men with broad-
brimmed hats, whose presence, when
crimes were committed, exempted the
perpetrators from punishment,—and so
the Legislature had to give way succes-
sively in the case of the Quakers, the Mo~
ravians, and the Separatists. On a kin-
dred ground, a witness was rejected on
account of his religious creed ; and justice
was injured that he might be punished
by the reproach thrown upon him. A
man being asked in the witness box if
he believes in a God, and a future state
of rewards and punishments, and an-
swering “no,” is immediately rejected;
his candour in admitting so very unpo-
pular a fact, being a foundation for the
inference that he cannot be depended
on for speaking the truth. If he tell a
falsehood, beginning his evidence by a
deliberate statement of a belief in that
which he does not believe, he isheld an
unexceptionable witness.

Another of the principles of exclu-
sion attacked in the Rationale of Evi-
dence is that which is founded on in-
terest. It is admitted that preponder-
ant interest in favour of falsehood may
sway the testimony of a witness; but the
question comes to be, who shall predi-
cate of the extent io which it will sway
him or whether it will sway him at all?
Shall those be the judges in this matter
who have the livingz and speaking man
Lefore them, with a statement of the
circumstance liable to sway him, the
power of cross-questioning him, and the
means of punishing Lim for falsehood
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or prevarication? or shall the matter
be prejudged by those who have never
seen him, but who know human nature
so much better than the judge aund
jury who are to see him, that they can
predict precisely whether he is going
to tell the truth or a lie? English
practice has decided in favour of the
latter alternative, and has declared that
the evidence of a witness who has an in-
terest in the question at issue must be
rejected.

But the limitation of the exclusion is
itself a proof of its absurdity. Interest
may grow out of the whole range of
human passions and feelings. Revenge,
Hatred, Love, Affection, Party Spint,
may all bear strongly on the human
mind, and prepare it for any description
of iniquity. In vain, however, could the
law attempt to measure these sources
of interest, or fix a general criterion for
ascertaining their existence. One spe-
cies of interest only could it measure—
the pecuniary ; and therefore it narrow-
ed the operation of exclusion to that
ground. It thus happens that, accord-
ing to the principles of English law,
Damon and Pythias would not be pre-
sumed to have any such community of
feeling as would endanger the strictest
impartiality if one were called on to
testify against the other ; while, on the
other hand, if Aristides could gain a
farthing by swearing away an innocent
man’s life, he would so undoubtedly per-
juare himself for the sake of the farthing,
that he need not be listened to.

In favour of truth there are a multitude
of tatelary motives, acting independent-
ly of the operation of the law in punish-
ing mendacity. Indolence alone isa mo-
tive in favour of truth : to support a lie
through a circumstantial history, under
a battery of cross-questions, is a ditficult
task which a man will not enter on for
nothing. Religion, morality, the respect
of the world, are all in favour of truth;
and why should it be presumed that
the slightest—the very slightest—pecu-
niary interest will at once break down
all these barriers? 1In reality there are
many cases in which the inferiority of
the pecuniary to some other interest is
exhibited in the nature of a witness’scon~
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duct, without legally disqualifying him,
It is so where he pursues the ends of jus-
tice from a feeling of resentment, and
incurs expense to gratify it. If he had
that interest in the conviction which is
expressed by the money he has spent to
procure it, he would be disqualified ; but
the existence of an interest so incontro-
vertibly proved to be stronger does not
affect him.

Another improper ground for exclud-
ing a witness is his being a criminal—
a ground much narrowed by the later
practice of all parts of the empire. It
is where the crime imputed is that of
perjury, that it founds the greatest
doubt of the probable veracity of the
witness ; and on this ground Bentham
meets it. A man bas assuredly told one
falsehood—does it necessarily follow that
he will tell another? If the truth could
be had without appealing to him, it
might be well not to run the risk; but
the case supposes the impracticability
of getting at the truth without hearing
him,—for that which makes a man a wit-
nessis the necessity of having his state-
ment to make up a full view of the facts.
Is, then, the certain deception arising
from defective evidence, to be incurred in
preference to the risk of deception from
his telling a falsshood—a risk indefi-
nitely reduced by the chance that his
falsehood, if uttered, will be disbelieved,
and that his character will make his evi-
dence be scrutinizingly examined ? The
law in this case stultifies itself by a
counter-exclusion limiting the means by
which the perjury can be proved. This
must be by production of the record
of conviction, and no otherwise : and if
this record is kept out of the way,
though there may be a thousand persons
(the judge included) ready to testify
that the witness was convicted of per-
Jjury, his testimony is unexceptionable.

But the most mischievous of all the
exclusions is that by which a man is
privileged to decline giving testimony
which may injure him. It is not that
the injury may not in some cases be a
Justifiable protection : a merchant should
not have the secrets of his trade drag-
ged to light by any interested person
who can ingeniously plant a petty liti
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gation in his vicinity. But to justify
the privilege, the evil to be suffered by
disclosure should be clearly predominant
over the advantage of the evidence. It
is in those cases where the right to this
privilege is held most indisputable, that
it is most pernicious in its effect—viz.,
where the harm which the witness may
bring on himself, is punishment for an
offence. The law says, that no man is
bound to criminate himself; and thus,
by unjust leniency founded upon a false
analogy, the evidence of two crimes is
purposely concealed ; that of a crime
which a witness may have himself com-
mitted, and that of another cerime which
he may have witnessed in the course of
his own iniquities. If the laws which
condemn a man be just laws, let them
be enforced—if they be unjust, let them
be amended. The various impediments
which still stand in the way of the con-
viction of a criminal are the relics of a
barbarous age, when might made right,
—when one classof men made cruel laws,
and others tried to protect themselves
from their operation by frauds and fie-
tions. When society was in such a
state, that an innocent man was as likely
to be hanged as a guilty, there was some
reason on the side of those who thought
that every legal quibble which saved a
victim from the fangs of the law was a
virtuous act : but in an age when nine-
tenths of society are in favour of the
pure administration of justice, those who
encourage such impediments to their ope-
ration cast an imputation on the institu-
tions of their country.*

1t would seem, to those unaccustomed
to its operation, to be an absurdity too
perverse to have entered into the brain
of man, to award a punishment for an
offence, and then, on the plea of hu-
manity, to take measures to prevent the
criminal from betraying his guilt. It

* From The Globe of 7th December, 1842,

“ Surrey Sessions, 6th December, 1842.—
Charge of Stealing a Banker’s Check.

“ The jury, after a short deliberation, ac-
quitted the prisoner; upon which

* The chairman, addressing him, said that
he was very fortunate to have escaped con-
viction; for the court was in possession of a
document of which there was little doubt he
was the writer, and which, had it been re-
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is quite true that there may be means
of coming at the truth which ought to
be avoided from their mischievous effects
on society ; but these mischievous effects
can only occur in the unjust punishment
of the innocent,—the just punishment of
the guilty cannot be an evil. Torture
1s a means of coming at the truth; but
the objection to it is, that the innocent
as well as the guilty may suffer from the
operation of the test. In the case of a
man criminating himself, it 1s the guilty,
and none other, that can be affected;
and society at large gains an undoubted
advantage by the proof of a crime and
the consequent punishment of the de-
linquent. The leading principle laid
down by Bentham regarding the inves-
tigation of crimes, is of the clearest and
most effective character; it is simply
this: adopt every measure for the ex-
posure of the guilty, which will not in-
volve the innocent. This principle does
not admit of confidential communica-
tions by criminals to their law advisers
being kept inviolate, any more than
their revelations to their accomplices.
Confidential communications, the object
of which is to defeat the law, have no
better claim to secrecy than those which
have in view the commission of a crime.
A change of system in this respect
would probably make criminals less
confidential with their agents; but it is
difficult to see what harm society could
suffer by an alteration which would only
compromise the safety of the guilty.
The above remarks bear only on a
small portion of the Rationale of Evi-
dence. An analysis of the whole work,
within the compass of the present notice,
would be little more than a table of
contents, and could give the reader no
satisfaction. On a subject which cccu-
pies a considerable proportion of the
work—that of Records, some remarks
will be made further on. (See p. 72.)

ceived in evidence, would surely have led to
a very different result from that which the
trial had taken. The prisoner then bowed
and left the dock.”

The question naturally suggested by the per-
usal of this statement is, Whether the Surrey
magistrates sit for the punishment of criminals,
or for the purpose of conniving at their crimes
by concealing the evidence {
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SECTION IV,

BYSTEM OF GOVERNMENT.

To find out the best means by which
mankind could be governed, was the
chief object of all Bentham’s exertions ;
and there is scarcely a work which he
lias written in which he has not some
allusion to this subject. Ilis exposi-
tions in reference to politics are divided
into two distinct classes. In the one he
lays down those principles and rules of
action which ought to guide a people,
supposed to have thrown off all tram-
mels of prejudice and established custom,
and to be in search of the very best form
of government which a practical philoso-
pher would dictate to persons ready im-
plicitly to adopt his arrangements, In
the other class of cases, in which he
had immediate practical ends i view,
Liis endeavour was to mould the existing
machinery of established institutions and
opinions to the production of the best
practical results. The reader, therefore,
must not take it for granted that the
principles and institutions which are de-
veloped in the former class of works, are
such as their Author would recommend
a practical statesman, connected with
an established government, to put into
immediate operation, however much he
might wish to establish in the states-
man’s mind a leaning to such opinions
as an ultimate end of gradual change.
There are projects of practical reform
in the minor works of Bentham, adapted
to all grades of government, from de-
mocratic republicanism in the United
States,* to Mahommedan despotism in
Tripoli.t 1t will not be expected that
any development should be here attempt-
ed of the different projects of reform
which he thus applied to such distinct
circumstances; but some explanation of
the more conspicuous features of his opin-
ions on government will be attempted.

He held that the ruling power should
be in the hands of the people, because

* See Works, vol. 1v. p. 451 ¢t seq.
+ Ibid, vol, viil. p. 555 ¢t #eq.

the happiness of the people being the
object of government, the means of ob-
taining that object would thus be in the
power of those who have the chief in-
terest in realizing it. The happiness of
every individual in the community would
be best secured by giving every indivi-
dual the species of government he would
like best. But as confliction of interests
renders this impossible, the nearest ap-
proach to such universal freedom of
choice is, to put the power into the hands
of the majority, whose use of it will not
only be that which is most conducive to
their own liking, but will likewise be
such as cannot be very detrimental to a
minority, which, in the case of such per-
fect freedom, must have too many in-
terests in common with the majority to
be in any case much injured by those
proceedings which may appear to the
latter the most fitting. But all the peo-
ple of a state large enough to enjoy a
separate government profitably, cannot
collectively transact the business of go-
vernment ; and therefore it is necessary
that some artificial arrangement should
be adopted, by which the closest practi-
cable approach may be made towards
acting in accordance with their opinions:
hence comes the Representative system.

Bentham was of opinion that no male
adult should be excluded from voting
for a representative, except those who
are unable to read. His criterion of a
right to the franchise was therefore equi-
valent to that which Mr Adam has aptly
called The Knowledge qualification.
Bentham termed it ¢ virtually universal
suffrage,” because it excluded no one who
chose to take the trouble of learning to
read ; and it might fairly be estimated
that those who refused to make this exer-
tion were as unfit to exercise the right to
advantage, as they were careless of its
possession. I There were other persons

1 See Works, vol. iii. pp. 464, 470, 560, 565.—
% Now as to the qualification by reading—At
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besides ¢ non-readers” who might be
excluded, were it not for the complexity
that would be so created—e. g. people
of unsound intellect, and criminals.
Their influence, however, would be al-
most imperceptible—they would not
exist in any one place in sufficient num-
bers to be made serviceable tools of ; and
their votes, presuming them to be given
without thought, or with a bad inten-
tion, would be likely to tell on either
side of a contest with tolerably equal
effect.  Arrangements for excluding
them would be complex and uncertain ;
whereas the criterion of ability to read
is easily adjusted on a simple practicable
arrangement, which is described in the
Draft of a Reform Bill.* 1le was
of opinion that the questions whether
females should be admitted to the fran-
chise, and how the political privileges
they ought to hold should be bounded,
could not be satisfactorily discussed
while prejudices on the subject are so
strong as they were when he wrote. +
Another of the essentials of represen-
tative government, is Secrecy in Suffrage
—the system of the Ballot. The rea-
sons will be briefly explained further on
in connexion with the principle of re-
sponsibility. In the Draft of a Reform
Bill, arrangements are made for con-
ducting an election on the Ballot system,
well worthy of the attention of practi-
cal reformers. The operation is to pro-
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ceed on a raised platform in presence
of the public and of certain officials,
who all see that the elector votes for
some one, without knowing for whom.
In a glass-covered counter, cards.are
deposited bearing each the name of a
candidate, a separate compartment being
provided for the cards of each candi-
date. These cards have each a joint or
hinge in the middle, admitting of their
being folded double, with the name in-
side. At the moment of voting, no one
sees these cards but the voter, who takes
one of them up folded, and holding it
between his finger and thumb in the
presence of the public, hands it to an
official, who, without seeing the name
within, files 1t in the presence of the
public.§ It is a necessary preliminary
of such a system, that all questions as
to the right of voting are prejudged,
and that no scrutiny can supervene.
Annual Parliaments, and equality of
Election Districts, are farther arrange-
ments of the representative system, the
reasons for which are also noticed in con-
nexion with responsibility, To obviate
the inconvenicnce apt to be created by
the annual separation of the legislature,
a plan is devised for the appointment of
a * Continuation committee,” to keep on
through a succeeding session the thread
of the legislation commenced in a pre-
ceding;§ an arrangement which, in
conjunction with others for keeping

first blush, it scems to involve exclusion :—1t
does no such thing in effect. From two to
three months’ social pastime, at the hours of
repose from work, would give 1t to all adults
in whose eyes the privilege were worth that
price : and he,mn whose eyes 1t were not
worth that price, could not, with much justice,
complain at the not having it. Qualification
by householdership does invelve exelusion :
for it is not in every man’s power to pay
rent and taxes for a house, Householdership
is evidence of property ; it is for this cause
that it is required by those who stipulate for
it. Qnualification by payment of taxes—that
too involves exclusion : if by payment of taxes
be meant that which 1s anything to the pur-
pose. Qualification by payment to indirect
taxes, if those be the taxes meant, is univer-
sality of suffrage- for where is the human
being that pays not to taxes on consumption %
to the taxes called indirect taxes ? Payment
to direct taxes—to assessed taxes for exam-
ple—is householdership under another name.

Qualification by reading involves no exclu-
sion : for every man wheo chose could give it
to himself. He could do so, before a bill such
as this could go through the forms, even sup-
posing Honourable House ever so well dis-
posed to it.”—P. 560.

* Works, vol. iil. p. 565.

+ See Works, vol.1x. pp. 3,108. Perhaps the
following would be the just utilitarian method
of treating this question. At the present mo-
ment there 1s, perhaps, not above one female
in a hundred who wishes to possess the fran-
chise. The extension of it to the sex would
be a sacrifice of the peace and happiness of the
ninety-nine to the ambition of the one, and
even the agitation of the question would be a
modified annoyance to the former. It wall per-
haps be time for seriously considering the ques-
tion, when the majority of the sex show an
inclination to have a voice in Parliamentary
Polities.

+ See Works, vol. iii. p. 571.

§ Works, vol. ix. p. 170,
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projects of law once brought before the
legislature from dropping out of notice,
would prevent the public time from
being unprofitably wasted, by being de-
voted, as that of the British Parliament
frequently is, to the furtherance of mea-
sures which are afterwards lost sight of.

The arrangements for the strict at-
tendance of the members of the legisla-
ture, and for economically adjusting the
time at their disposal to their duties,
form the subject of many stringent pro-
visions in the Constitutional Code.* It
is provided that the executive ministers
of the state shall be present ex officio,
in order that they may be questioned,
may afford instruction and explanation,
and may even originate measures and
Jjoin in the debate—but they are not to
have the privilege of voting.t That
the superior experience and knowledge
whichthe judgesmust possess, of the state
of the law, and of the amendments from
from time to time necessary to improve
it, may be applied to practical use, an
official communication with the legis-
lature is kept constantly open to them;
and to prevent their suggestions from
being neglected, provision is made for
these being incorporated in the body of
the law, if the legislature, after the pro-
per formal intimations, do not interpose
a veto. I

In the British Parliament much of the
time that should be devoted to the gen-
eral legislation of the country is wasted
on local and private projects. Of these
there are some that should be appro-
priated to the Courts of Law—others
ghould be managed by Local Legisla-
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tures, § The arrangements of such lo-
cal legislatures, in subordination to the
supreme body, are provided for in the
Constitutional Code. ||

A hereditary legislative body is an
institution utterly at variance with the
first principles of that republican sys-
tem, which Bentham considered to be
the best form of Government in the ab-
stract—the best form that could be
adopted, if circumstances should give
an unlimited variety of choice. But
he was decidedly of opinion, that any
second chamber, whether elective or
hereditary, can operate to no good. It
occasions delay. It makes rivalry and
conflicts between house and house, which
tend to the public detriment. It pre-
vents decisions from coming clearly
out, as between majority and minority,
very often making a small minority of
the collective members of the Legisla~
ture triumphant over a majority. The
practical result of such a system, in the
end, generally is, that the one house
becomes the originating and working,
and truly legislating body, while the
other, finding itself incapable for good,
has nothing to boast of but its capacity
for mischief ; the extent of whish is the
more palpably shown the more useful
are the measures it resists. The ser-
vices presumed to be performed by a
second legislative body, in the shape of
inquiry, and the deliberate and accurate
inspection of measures before they are
sanctioned, are all capable of being
adapted to the legislation of a single
chamber, through the instrumentality
of committees. 4

* Works, vol. ix. p. 163-170.

*+ Ibid. p. 316. . I Ibid. pp. 431, 504-508.

§“ Of cases in which, for want of due dis-
crimination between the duties pecular to it-
self, and those not peculiar to 1tself, the Su-
preme Legislature stands exposed to the dan-
ger of wasteful appiication of its time, ex-
amples are the following :—

“ Ingquiry and decision as to a case in which
property belonging to anindividual is required
to be transferred to Government, for some
supposed preponderantly beneficial national
purpose : and thence as to the quality and
quantity of the compensation due. In this
case the appropriate authority would be, not
the Supreme Legislative, but the Judicial.

“ Taxation, for the expense of works, the

benefit of which is confined within the limits
of particular portions of territory : say of pe-
culiar déstricts. In this case 2 more apt au-
thority would be, that of the sub-legislature
of the district.

“So,if forany local purpose, common tosome
district.

%S0, a transfer for a merely private purpose :
the arrangement being clearly conducive to
the mutual benefit of all parties ; and the
transfer capable of being made without de-
triment to the general sense of security and
respect of property. Here the appropriate
authority would be the judicial aunthority of
the district.”—Works, vol. ix. p. 118.

| Works, vol. ix. p. 640 et seq.

9 See Letter to Fellow Citizens of France
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In considering the proper arrange-
ments for the conduct of business by a
supreme legislature, it was found, that
very little improvement could be made
on the practice of Parliament ; which, in
Bentham's opinion, made the nearest ap-
proach to abstract perfection, which has
been exhibited by any human institu-
tion. To those who are accustomed to
expect in his works nothing but censure
of existing institutions, the chapter,
“ on the mode of procecding in a Poli-
tical Assembly in the formation of its
decisions,” in the Essay on Political
Tactics,* will be a remarkable excep-
tion. The chief elements of this excel-
lence were found in the perfection of the
machinery for preventing anything from
going forth asa vote of the body, which
had not been verbatim subjected to the
inspection of its members; the arrange-
ments, which rendered it impossible
that a subject of debate could drop
without being disposed of in some shape
or other; the accurate line of distine-
tion between debating and voting; and
that scientifically arranged system for
considering propositions in conjunction
with their amendments, which admits
of a vote being separately taken. upon
every modification of a proposition
which may happen to be before the
house. He was of opinion, that the
preservation of the liberties of the
country was, in a great measure, owing
to a firm adherence to the forms of Par-
liamentary tactics; and he attributed the
contrast which they afforded, with the
tedious, complex, and perverse forms of
judicial practice in England, to the cir-
cumstance, that while the legislature
had the distinet and rapid despatch of
business honestly at heart, the proceed-
ings in the Courts of Law were tortured
and twisted to suit the sinister ends of
the various parties—the suitors, the
lawyers, the witnesses, and even the
judges themsclves. The work on Poli-
tical Tactics was written with the de-
sign of doing a service to the National

on Houses of Peers and Senates, Works, vol.
iv. p. 419. See also, ii. 307 et seq.; ix. 114
et seq.

* Vol ii. p. 330 et seq.

INTRODUCTION TO THE STUDY OF BENTHAM'S WORKS.

Assembly of France;+ but, in that mob-
arena, its rational views, and the prac-
tical application of them, were alike un-
heeded.

This loose sketch of the leading prin-
ciples of the system of government, de~
veloped by ]gzntha.m in his Constitu~
tional Code and other works, would be
incomplete without the statement, that,
according to his plan, the head of the
government is the Prime Minister,
chosen by the Legislature. Of the
methods by which checks are kept upon
the power of this official; of his rela~
tion to the heads of departments, and
the machinery by which their duties and
powers are limited and connected with
each other, it would be impossible to give
anything hike a satisfactory view in this
sketch; and reference must be made to
the substance of the Code.

An important feature in all the poli-
tical writings of Bentham, consists in
elucidations of the means by which men
intrusted with power may be prevented
from abusing it to the public prejudice.
Considering all the transactions of the
Political autharities, ineluding the admi-
nistration of the law, as subject to two
checks—the direction of superordinate
political anthorities, and the control of
public opinion—he searched for the best
means of enforcing these securities, and
found it in the principle of individual
responsibility. To this end, he desired
that every judicial or administrative act
should be so done, that it might be seen
by whom it was done, and under what
circumstances. With this view he pre-
ferred individual management to board
management. Where there are several
persons concerned in giving effect to an
operation, responsibility rests with ne
individual, and cannot be accurately
partitioned among all. The relief from
responsibility releasing each individual
from the anxiety to do right, renders the
appropriate industry and skill unneces-
sary. If one head and one pair of hands
can transact the business, it will not be
better done if half-a-dozen heads and a
dozen pair of hands of the same skill and

+ See Works. vol. ii. p. 299,
1 Works, vol. ix. p. 208.
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ability join in it. If one person cannot
do the whole, or if a man be found
eminently skilful in respect fo one part
of the transaction, and unskilful as to
others, let the operation be divided ac-
cordingly ; keeping this in view, that
whatever a man is expected to do, or
does, it be known and seen whether he
does it, and how. On the same principle,
there areobjections to the administration
of justiceby more than one judgeata time;
and in thiscase thereistheadditionalargu-
ment, that a difference of opinion known
toexistamongjudgesofequal rank, power,
and means of information, unsettles the
law, and encourages litigation.*

Baut the principle of individual action
does not extend to the legislature. The
object in this case is, not the transaction of
the official business of thecountry, butthe
direction and the control of its transaction,
for the benefit of the people by whom
the legislature is constituted. It might
be practicable to take the votes of the
whole people for one ruler to be elected
by the majority ; but besides many other
risks and inconveniences attending on
it, such a system would leave totally
unrepresented some class of political
thinkers, which might be nearly as large
as that by which the ruler was elected.
The greater the number of representa-
tives, the greater will be the number of
persons represented, and the nearer will
be the approach made to that point of ab-
stract perfection, which would result in
everybody being represented. At the
amount, however, beyond which legisla-
tive business cannot be easily or advanta-
geously transacted, the number of legis-
lators must be limited ; and thus the pro-
blem of representation cannot be worked
out without a certain number remaining
unrepresented. But though there isa ne-
cessitated community of action in a legis-
lature, individuality of responsibilitymay
be preserved—preserved in the proper
quarter—between representatives and
represented. It isheld that the represen-
tative should, so long as he is in that po-
sition, be actually, so far as is practicable,

* See Works, vol. iii. p. 571 note ; iv. 125;
v.17; vi. 557.
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the person which his designation an-
nounces him to be—the representative of
the opinions of those whohave chosen him.
1t isnot possible that, on every question
which may come before the legislature,
his own opinion will be precisely that
of the majority who voted for him. It
is mot, as a point of morality, recom-
mended to him to adopt measures which
his conscience repels, because his con-
stitucnts approve of them. But it is his
duty, if such a difference of opinion arise
between him and lis constituents, that,
had it been anticipated before the elec-
tion, he would not have been elected by
them, to resign his seat. On the re-
presentative committing such an act of
self-sacrifice, however, no dependence is
placed; and a system of arrangements is
expounded in the Constitutional Code,
and the Election Code or Reform Bill,
calculated to have the effect of removing,
with the least practicable inconvenience
and delay, any representative whose
opinion is at variance with that of the
majority of his constituents. The most
important and comprebensive of these
arrangements is the annual election of
representatives ; by which, not only is
the period during which a representative
can be acting at variance with his con-
stituents reduced to a comparatively
short one, but a periodical intercom-
munication has place between electors
and elected, conducive to the interchange
of information regarding each other's
sentiments.t

The principle of personal responsibi-
lity, carried through all other depart-
ments of the state, ceases with the con-
stitutive or the elective constituency—
the source of all poliiical power. The
intevest of the individuals constituting
the greatest number of the people is,
that the government should be conducted
favourably to the interests of that great-
est number. Thus the general interest
is each man’s personal interest. When
any one is transacting that in which his
personal interest alone is at stake, he
need be responsible to no other person;

+ See Works, vol. iii. pp. 512 et seq., 588,
600; ix. 191.
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and the interference of another will be
more likely to lead him astray than to
put him right. The elector, if uninflu-
enced, gaining nothing by his choice but
his share in the resultsof good government
to all, votes accordingly for the man who,
as a legislator, will act to that end. But
if his vote for a person who will not act,
as a legislator, for the general good, be
made more valuable to him than his
chance of a share in the results of good
government, he will, in the general case,
vote in compliance with that stronger
interest. Hence the operation of bribery
and intimidation at elections. Secrecy
of suffrage, or as it is commonly termed
the ballot, is the remedy held out for
this disease. As the candidate cannot
know whether or not the service has
been performed, it is held that he will
not give the wages. It is held that,
since there is no means of detecting the
nonfulfilment of his bargain, the bribed
elector is in the same position, as to in-
terests, with the unbribed—i. e., his
interest is identical with that of the
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public at large, and in favour of good
government ; and that the candidate,
knowing this to be the case, will not
throw away his money.*

But it is essential to the efficacy of
this arrangement, as well as to the se-
curing the majority in the legislature
to the actual majority of the voters, that
the electoral districts should be equal.
‘Where one voter, by reason of his being
in a small constituency, has as great a
voice in the choice ofy a representative
as ten havein a large constituency, then
there is the temptation to bring against
each elector in that small body ten times
the amount of corruptive influence that
will be brought against each constitnent
in the larger, or to single the former out
for a concentrated attack. Thus, even
were secrecy of suffrage conceded, with-
out equalization of election districts, so
great might be the corruptive power
brought to bear against the small con-
stituencies, that all practical barriers
in favour of secrecy might be broken
through.t

SECTION 1IV.

LAW REFORM.

Tue promulgation of the Laws is a
prominent subject in a great proportion
of Bentham’s works. He held that a
rule of action which the person whom it
was to affect could not make himself
acquainted with the purport of, was
worse than no rule—a despotic arrange-
ment for enabling one man to be cruel
to another—a project for catching people
in traps, for the advantage, or it might
be the amusement, of those who set
them. Speaking of the common law
of England, he says, “Do you know
how they make it? Just as a man
makes laws for his dog. When your
dog does anyihing you want to break
him of, you wait till he does it, and
then you beat him for it.”{ The de-
fects which the English system exhibits
in this respect, have had their origin in

the neglect of the utilitarian principle—
the neglect, in the preparation and exe-
cution of the law, of the very object for
which those who make it would admit
that it should be made—the good of the
community. The ultimate object, for
instance, of the eriminal law, is to do
good to mankind by the prevention of
crimes. The immediate object is the
punishment of individuals committing
crime. In the discharge of this latter
object, the former and ultimate one has
been frequently forgotten. A man com-
mits a breach of the law-—he is punished,
and all concerned consider they have
done their duty, and trouble themselves
no further. The eriminal says, that if
he had been aware of the existence of
such a law he would not have broken it;
but he is answered by the old adage,

54; See Works, vol. ii. p. 368; iii. 487, et seq.,

4 See Works, vol. iii. p. 569; ix, 109.
1 Ibid. vol. v. p. 235.
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ignoratio juris neminem excusat. Pre-
suming him to speak the truth,is it notan
immediate inference, that it would have
been better had the offence never been
committed at all, than that, having been
committed, the perpetrator is punished?

It is a feature, too, of unknown laws,
that they have to fight society by detail.
‘When it is known to the public at large
that the commission of a given act will
be met by a specific punishment, they,
in general, take the alarm collectively
and abstain from it. They know, per-
haps, that if they all break the law in a
mass, they could not all be punished;
but, like Fielding’s mob confronting a
man with a cocked pistol, no one of them
is assured that he may not be the victim.
Bnut a hidden law is a poignard—none
know of the presence of the deadly
weapon but those who are stabbed by it,
and their immediate neighbours. Such
a law will often exhaust the power of
its administrators before it produces any
palpable effect. There are abundance
of victims, but there is little proportional
amendment.

There are two means by which the
laws may be brought within the reach
of those whom they bind. The one is
by making them in themselves simple,
concise,and uniform: the other byadopt-
ing adventitious means of promulgating
them. In both respects there are many
defects in the law of England. The com-~
mon law, which is the result of the tradi-
tionary lore of ages, is in the position of
the books of the Roman law before they
were digested under the superintendence
of Tribonian,—a mass which defies the
industry of any ordinary lifetime to mas-~
ter its contents. Its bearing upon any
given point, instead of bemng contained in
an enunciated command by the legisla~
ture, is to be solved by the interpretation
of multitudes of unauthorized comments,
or conflicting decisions. It possesses the
additional evil, that, even when its tenor
seems to be comprehended, no man can
tell whether what he has so come to the
understanding of be in reality the law;
for it has received no authoritative sanc-
tion from any legislative power, and is
only the opinion of certain unauthorized
commentators.
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The other department of the law—
the statute law—is indeed the com-
mand of the authorized legislature: but
it is a command perplexed by unintelli-
gible language, confused, gigantic in its
proportions, and deficient in internal
facilities for reference and discovery.
When a law is to be altered, there isan
act passed, “to amend an act,” &c.;
when there is another alteration, there
is an act passed, “ to amend an act—
to amend an act,” &c., &c.* There is
a popular method of referring to acts of
Parliament as being such a chapter of
such a session (e. g. the act 57 Geo. ITI.
¢. 101); but when reference is made in
the amending statute to that which is
amended, there is no such abbreviated
mode adopted,—the act is described by
its title, so that it can only be found by
a search among all the acts of the ses-
sion. In popular language too, the acts
are divided into sections, which are
numbered consecutively : but this faci-
litation is unknown in law, and conse-~
quently the section of an act, when an
alteration of it is made by any subse-
quent act, is only referred to by vague
description. In one session of Parlia~
ment there are frequently upwards of a
hundred acts passed, and many of these
will be found to contain upwards of a
hundred sections ; yet when, in a future
session, there is an alteration made on
one of these sections, it is only singled
out from the mass in the vague manner
above described. It will generally hap-
pen, that some members of the official
establishment chiefly connected with the
operationofany series of statutes willhave
mastered their contents; while the pub-
lic in general are profoundly ignorant of

* Specimen of the title of a statute,—The
57 Geo. 111 ¢. 101:—

An act to continue an act intituled, A act
Sfurther to extend and render more effectual cer-
tain protvisions of an act passed in the twelfth
year of the reign of His szzjeety King George
the First, intituled, An act to prevent frivolous
and vezatious arrests, and of]:m act passed in
the fifth year of the reign of His Majesty King
Gevrge the Second, to explain, umend, and ren-
der more effectual the said former Act; and
of two acts passed in the Ninetcenth and Forty-
third years of the reign of His present Majesty,

| extending the provisions of the saud former Aots.
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the whole subjeet, or know it only in so
far as they may have suffered by mak-
ing mistakes. Yet there are collections
of statutes so extensive, that it may be
questioned if even those official persons
whose peculiar duty it should be to en-
force them are well acquainted with
their contents. There are at this mo-
ment (1842) upwards of 130 statutes,
more or less in force, in relation to the
Stamp Laws.

The main remedy proposed by Bent-
ham for the evils arising out of the
confusion and bulkiness of the laws, is
in codification,—in a general revision
of the existing laws, the rejection of the
antiquated and useless portions, (for
there are many acts, still part of the
law, which are not enforced, solely be-
cause our civilized age affords no machi-
nery for executing them, or because
public opinion would set too strongly
against any man who would have the
barbarity to put them in force,) and the
reduction of those parts which should
be preserved, to a clear order, and to
precise and intelligible language. The
objections to this project are not in the
form of argument, but in the simply
negative shape of the neglect to perform
that of which the utility is so clearly
preved. The good to be accomplished
would be great; but the labour too
would be great: and no Atlas has been
found among ministers of state to put
his shoulders to the task. Nor does
there seem, indeed, to be any individual
on whom the responsibility of the non-
performance of this mighty task can
be specially thrown—it is simply a
great and difficult project, for the public
benefit, unperformed. It is true, that
Bentham did himself offer to undertake
this task: that he left behind him frag-
ments of its execution in almost every
branch of the law, and that he com-
pleted the constitutional branch in a
shape rendering it fit for use, whenever
those who have the power shall have
the inclination to adopt it. But it was,
perhaps, still less to be expected, that
any code of his own fabrication should
have been accepted of, than that the
Justice of his earnest pleadings, in fa-
vour of a simplification of the law,
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should have been admitted, in some
attempt to prepare a code under other
auspices. A code, drawn up by Bent-
ham, must have not only received the
advantages of his clear arrangement
and accurate legislative style, but must,
in substance, have conformed with all
his opinions of what the law ought
to be. It would not have been the
laws of England consolidated or em-
bodied in a code, but a new code of
laws, prepared on the utilitarian sys-
tem. It was one thing to admit his
reasoning in favour of a eode, but
another and a totally different thing
to admit that the code ought to em-
body in it the principles of the utili-
tarian philosophy. The Constitutional
Code is, for instance, a system of go-
vernment arrangements adapted to a
republic. Of the many who might be
favourable to cedification, few might
be republicans, and still fewer would
be ready to attempt to achieve a repub-
lic in this country. The Code Napo-
leon was the adoption of Bentham’s
opinion in favour of codification; but
the great patron of that measure, while
acknowledging the advantage of having
the laws simplified, would have been
among the last men in the world to
permit Bentham to prepare the sub-
stance of the laws which were to be so
reduced to order.

1t is true, that Bentham would not
have been deterred by restrictions and
limitations from devoting his time to the
service of the public as a legal drafts-
man. If he had been directed, by those
in power, to simplify any branch of
the law, reserving our feudal institu-
tions, and reserving, likewise, any other
peculiarities in the laws, which the
government had come to the resclution
to leave unchanged,—while regretting
the ‘barbarism which adhered to ma-
chinery, in his eyes antiquated and
cumbersome, he would have been ready
to devote his time and talents to the
task of fitting them for such good uses
as they were capable of accomplishing.
He exemplified this disposition in his
Project of a General Register of Real
Property, communicated to the Real
Property Commissioners. In his cor-



LAW REFORM.

respondence with foreign countries, in-
deed, he showed how ready he was to
turn the least promising institutions to
use; and, in the case of the Tripoli
papers, we find him suggesting a series
of arrangements, by which the protec-
tion of personal liberty may be made
consistent with an Eastern despotism,
and a limited toleration with the prin-
ciples of Mahommedanism.*

But the principle of codification has
not been without some practical conces-
sions to its utility by our legislature.
The statute penal law of England has
been brought into a state far more
nearly resembling a code than it was
when the author wrote the greater part
of s attacks on it. Improvement and
codification have here gone hand in
hand; and the system, perhaps, only
waits for the removal of some of its
relics of barbarism, to be finally con-
densed into a code, as concise and in-
telligible as the plan on which our
Acts of Parliament are drawn will
admit of. A further concession to the
principle is to be found in the consoli-
dation of the Customs and Excise laws,
and the laws regarding shipping, which
are intimately associated with them.
The plan taken, with regard to the far
more complicated department—the Cus-
tom House Laws, was this. In 1825,
search was made in the Statute-book
for all existing acts relating to the cus-
toms, and they were repealed in the
mass. It would appear that the duty !
of deciding what statutes did, and what |
did not bear on the subject of the cus-
toms, was too onerous to be under-
taken even by those who bad all the
appliances and ends of the government
in their favour; for when the Customs
laws were again reviewed in 1833, it
was found necessary to pass a general
repealing clause as to, * All acts and
parts of acts relating to the Customs,”
without any farther attempt to enume-
rate them,t (3 & 4 Will. IV. ¢. 50.)

* Works, vol. viii. p. 555 et seq.

+ The number, and the heterogeneous na-
ture, of the subjects frequently embraced in
one act, render it extremely difficult to trace
the whole legislation of the Statute Book on

any one given subject. The following is the
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The ground being thus cleared, a Cus-
tom House Code was created, in ten
statutes, each embracing some distinct
department of the Customs and Naviga-
tion Law. The cumbrous form of our
statutes, and their incapacity to provide
any system of division and arrangement,
prevented this code from approaching
to the state of order and intelligibility
which its author, Mr Hume, seems to
have been anxious to achieve for it ; but
he endeavoured to compensate as far as
possible, by marginal headings and an
indicative rubrie, for the necessarily un-
arranged substance of his acts ; and these
Customs acts are the only statutes which
are divided into compartments bearing a
resemblance to the division of a literary
work into chapters. In the interval down
to the year 1833, many additions had
been made to the Customs laws; and, to
prevent confusion, all these additional
laws, along withthe consolidated Statutes
of 1827, were repealed, and new consoli-

title of the act 23 Geo. IIL. e. 26: “ Anact to
continue several Laws for the better regulat-
ing of pilots, for the conducting of ships and
vessels from Dover, Deal, and Isle of Thanet,
up the rivers of Thames and Medway; and for
permitting rum or spirits, of the British sugar
plantations, to be landed before the duties of
Excise are paid thereon; and to continue and
amend an act for preventing frauds in the
admeasurement of coals within the city and
liberty of Westminster, and several parishes
near thereunto; and to continue several laws
for preventing exactions of occupiers of locks
and wears upon the river Thames, westward;
and for ascertaning the rates of water-car-
riage upon the said river ; and for the better
regulation and government of seamen in the
merchant service ; and also to amend so much
of an act made during the reign of King
George 1., as relates to the better preserva-
tion of salmon in the River Ribble; and to
regulate fees 1n trials at assizes and wisi prius,
upon records issuing out of the office of Pleas
of the Court of Exchequer; and for the ap-
prehending of persons in any county or place
upon warrants granted by Justices of the
Peace in any other county or place; and to
repeal 50 much of an act, made in the twelfth
year of the reign of King Charles I1., as re-
lates to the time during which the office of
Excise is to be kept open each day, and to
appoint for how long time the same shall be
kept open each day for the future; and to
prevent the stealing or destroying of turnips;
and to amend an act made in the second year
of his present Majesty, for better regulation of
attorneys and solicitors.”
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dated statuteswere constructed fromtheir
fragments; thus rendering it unnecessary
for the searcher among the customs laws,
to go farther back than the year 1833.%

While urging the utility of a general
code, and the importance of a complete
or partial reconstruction of the law,
Bentham did not lose sight of the im-
mediate practical advantages of an im-
provement in the system of drawing the
statutes so as to make them more in-
telligible to the public, and consequently
mere serviceable as rules of action. In
an examination of the vices of the ex-
isting method of drawing acts of parlia-
ment, he found that there was a depar-
ture from the common colloyuial and
literary language of the country, which,
instead of diverging from it in the
direction of precision and conciseness,
led to vagueness and verbosity. The
departure from the ordinary forms of
expression was thus an evil, not com-
pensated by any advantage in the shape
of a more scientific style. He found
that there was unsteadiness in respect
of expression, occasioned by a want of
fixed words having definite ideas con-
nected with them. The draftsman, not
having in his mind any distinet nomen-
clature, overloads his work byemploying
a number of words to mean the same
thing, lest, if he should restrict himself
to one, he might choose one which did
not fully embrace the meaning intended.
In this manner, that which could have
been well accomplished by the use of
one word with a determinate meaning,
is imperfectly accomplished by the use
of several words without any fixed signi-
fication. Thus, there frequently occur
such pleonasms as “all the powers, autho-
rities, methods, rules, directions, penal-
ties, clauses, matters, and things,” *“ use,
exercise, apply and put in execution,”+

&c., all referring to the same thing, but
by their number rendering what they |
refer to more vague instead of more |
clear. It is an additional defect refer-
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able to this source, that when the
same thing is thus mentioned more than
once, the collection of words by which
it is referred to does not happen to be
precisely the same on each occasion, and
thus dubiety is created in the mind of
the reader.

It was found that clauses of acts, in-
stead of consisting of separate enactive
propositions each with its own verb, con-
stituted each of them, a seriesof sentences
heaped together, thesame verb serving for
a variety of propositions. The bad effects
of this gystem are two—it makes the sen-
tence too long for full and clear appre-
hension by ordinary intellects ; and it
renders it liable, from its complexity, to
dubiety and ambiguity of interpretation.

In an English act of Parliament, in each
section the connexion given to the matter is
commonly such, that when once the mind has
entered upon it, no repose is fo be had till it
has reached the end of 1t : no, nor then neither,
unless such be the strength of its grasp as to
give assurance of its retaining, in a full and
distinet point of view, the whole mass of the
matter which, parcel after pareel, it had in the
course of its progress throngh the section been
taking up.

So much worse than absolute redundancy
is longwindedness, that if in any instance, un-
der the oppression produced by longwinded-
ness, it were deemed necessary to seek relief,
~relief would in many, and indeed in most
instances, scarcely be to be found on any con-
dition other than that of adding to the num-
ber of words. . . . .

Another imperfection of the first order, to
which this imperfection of the second order
will, whether constantly or not, be naturally
and frequently conducive, is bulkiness. Asthe
entanglement runs on, the obscurity thickens
—as the obscurity thickens, it attracts more
and more the attention of the penman :—fear-
ing lest the mass should grow too involved,
and through much entanglement too obscure
for use, he sets himseif to disentangle it—to
point out this or that distinction in the provi-
sion meant to be made respecting the subjects
thus involved. But as by words it was that
the matter was entangled, so it is only by words
that the disentanglement can be effected, or
50 much as aimed at: and thus it 18, that while
increase is given to obscurity, so is it to bulki-
ness..

* See on the subject of Codification, vol. iii. p. 155 et seq., 205 ef seq.; iv. 451 et seq, 503

et seq., v. 439, 546 e seq.

+ Quoted from the Income Tax act, 5 & 6 Vic. c. 35.

1 Works, vol. iii. p. 248-251.

See on the subject generally—Nomography, or The Art of

inditing Laws, vol. iii. p. 231 et seg. No better cxamples could be given of statutes drawn on
the principles recommended by Bentham, than the Illustrations of his own system given by
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So much with regard to those internal | means of accomplishing the same end,
qualities in the construction of the laws, | is, in the Promulgation of the laws when
which might serve to make them acces- | they are enacted, among those whose
sible as a rule of action. An external | obedience theydemand. Bentham looked

Mr Symonds, in his communication on the “ Drawing of Acts of Parliament,” presented

among the Parliamentary papers in 1838.

The following is a portion of theact 4 & 5

Will. IV. c. 31, for the reduction of the 4 per cents, given along with Mr Symonds’ improved
draft, It has to be noticed that in his original there isa clause for explaining the abbreviated

expressions used by Mr Symonds.
EXISTING ACT.

1. Be it enacted by the King’s Most Excellent Majesty,
by and with the advice and consent of the Lords Spiritual
and Temporal, and Commons, in this present Parhament
assembled, and by the authority of the same, that all and
every person and persons, bodies politic or corporate, who
now is or are or hereafter may be interested in or entitled
unto any part of the National Debt redeemable by law
which now carries an interest after the rate of four pounds
per centum per annum, and is usually known by the name
of “ Four per centum annuities one thousand eight hun-
dred and twenty-six,” payable at the Bank of England,
and who shall not signify hns, her, or their dissent 1n man-
ner hereinafter mentioned, shall, in Leu of every one hun-
dred pounds of such four pounds per centum annuities,
respectively receive and be entitled to the sum of one
hundred pounds in “ The new three pounds and ten shil-
lings per centum annuities,” and to carry an interest after
the rate of three pounds and ten shillings per centum per
annum, and so in proportion for any greater or less amount
than one hundred pounds of such four pounds per centum
annuities respectively ; and that the dividends thereof
shall be payable half-yearly, at the Bank of England,
upon the fifth day of January and the fifth day of July in
each and every year ; and the first dividend, namely, one
quarter of a year’s dividend, on the said new three pounds
and ten shillings per centum annuities shall be payable at
the Bank of England on the fifth day of January one thou-
sand eight hundred and thirty-five ; and that the said
new three pounds and ten shillings per cenfum annuities
shall be subject and hable to redemption at any time after
the fifth day of January one thousand eight hundred and
forty, and not before that period ; and that the said new
three pounds and ten shillings per centum annuities shall
be free from all taxes, charges, and imposifions, in the
like manner as the said four pounds per centum aunnuities.

II. And be it further enacted, That the interest and
dividends payable in respect of the said new three pounds
and ten shillings per centum annuities shall be charged
and chargeable upon, and shall be issued and paid out of,
the Consohidated Fund of the United Kingdom of Great
Britain and Ireland, in the same manner as the interest
and dividends of the said four pounds per centum annui-
ties respectively now stand charged on the said Fund.

IT1. And be it further enacted, That all and every per-
son and persons, bodies politic or corporate, who shall not,
on or before the twenty-eighth day of May one thousand
eight hundred and thirty-four, signify his, her, or their
dissent from accepting and receiving a share in the said
new three pounds and ten shillings per centum annumities,
in lieu of his, her, or their respective shares in the said
respective four pounds per centum aunuities, or for any
part of such respective shares in such last-mentioned an-
nuities, in the manner hereinafter directed, shall be
deemed and taken to have consented to accept and re-
ceive the same : Provided always, That if any proprie-

IMPROVED DRAFT.
I1.ConversioNor Four PEr Cents.

1. Conversion.

£3% per cents.] AND BE IT EN-
actep, That the said four per cents
shall be converted into three-and-
a-half per cents.

2. Redemption.

Period of Redemption.] And
suchnew three-and-a-balf per cents
shall not become redeemable until
the fifth day of January one thou-
sand eight hundred and forty.
And thenceforward they shall be
redeemable.

3. Consolidation.

New threc-and-a-half per cents.)
And the several annuities of three-
and-a-half per cents created by
this act shall be consolidated with
the annuities bearing interest at
the rate of three-and-a-half per
cent existing at the time of the
passing of thisact, called the “ New
three-and-a-half per cent annui-
ties.” And these annuities shall
be one capital or joint stock.

DisseNTS.

1. Rights of Dissentients.

Payment of Dissentients.] AND
BE IT ENACTED, That every person
who dissents from acceptng the
new three-and-a-half per cents in
lieu of the said four per cents shall
be paid off.

Periods of Dissenting.] Butall
persons so dissenting shall signify
their dissent to the Bank of Eng-
land, within the time specified 1n
the schedule of dissentients, con-
tained in the Appendix of Sche-
dules.

2. Absent Dissentients.

Proof of Absence.] And in or-
der to entitle a dissentient pro-
prietor, absent from the United
Kingdom, or from Europe, to the
extended periods given in the said
schedule, he shall prove to the sa~
tisfaction of the Governor and Di-
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upon this service as one of the most
unexceptionable in which the public
money could be employed. He consider-
ed that every practicable means should
be adopted for bringing before the eyes
of the citizen the laws he is called on
to obey, and that, in their distribu-
tion, profusion is the safer error. He
thought that so much of instruction in
the laws as could be conveyed to the
mind in youth should be taught in
schools, and that the books in which the
laws are printed, if not given gratui-
tously, should be purchaseable at a
merely nominal price. He proposed
that the portions of the law which affect-
ed particular classes of persons should,
separately from the general body of the
law, be distributed among those whom
they particularly affected. Thus, each
soldier on enlistment should receive a
copy of The Soldier’s Code,* and each
mariner on joining his profession should
receive a copy of The Seaman’s Code. +
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An individual conducting a trade sub-
ject to the operation of the Revenue
laws, should, on the same principle,
have a copy of The Revenue Code.

He proposed that each separate de-
seription of contract should have a spe-
cies of paper set apart to be used in em-
bodying its terms; and it was one of
the services to be accomplished by this
arrangement, that the paper should con-
tain on its margin, an abridgment of the
law relating to the contract. In mar-
kets and other places of public resort,
the peculiar regulations of which might
be of sufficient brevity for being so pro-
mulgated, the old Roman system should
be adopted, of having them legibly set
forth on tables adapted to public inspec-
tion. In Courts of justice, the forms of
Procedure, and the respective duties of
the Judges, the Officers of Court, the
Lawyers, Parties, Jurors, and Witnesses,
should be exhibited in the same manner.

To enable the public the better to

tor or proprietors of the said respective four pounds per
centum annuities shall not have been within the limits
of the United Kingdom at any time between the eighth
day of May and the twenty-eighth day of May one thou-
sand eight hundred and thirty-four, both days inclusive,
but shall have been in any other part of Europe, it shall
be lawful for such proprietor or proprietors to signify such
dissent at any time before the sixth day of July one
thousand eight hundred and thirty-four : and if any such
proprietor or proprietors shall not, at any time between
the eighth day of May and the fifth day of July one thou-
sand eight hundred and thirty-four, both days inclusive,
have been within any part of Europe, it shall be lawful for
him, or her, or them to signify such dissent at any time
before the first day of March one thousand eight hun-
dred and thirty-five ; such proprietor or proprietors prov-
ing to the satisfaction of the Governor and Directors of
the Bank of England, or any two or more of them, his,
her, or their absence from the United Kingdom, or out of
Europe, as the case shall happen, and that his, her, or
their share or shares of such four pounds per centum an-
nuities stood in his, her, or their name or names respec-
tively, or in the name or names of any one or more trus-
tee or trustees on his, her, or their behalf, on the eighth
day of May one thousand eight hundred and thirty-four,
in the books of the Governor and Company of the Bank of
England ; and provided also, That such proprietor or pro-
prietors so absent from the United Kingdom, or out of
Europe, shall signify his, her, or their dissent within ten
days after his, her, or their return to the United Kingdom.
* See Works, vol.ix. p. 355.

rectors of the Bank of England, or
any two of them, (1.) The fact of
absence, within the times limited
in the schedule; and, (2.) That
his share of such four per cents
stood in his name, or 1n the name
of a trustee on his behalf, on the
eighth day of May eighteen hun-
dred and thirty-four, in the Bank
books.

*+ Tbid, p.412. Thisarrangement is proposed in conjunction with a Plan for registering

merchant seamen, and for defining their duties and the power of their officers.

The principle

of these suggestions has been reahzed in the Merchant Seaman’s Act, 5 & 6 Will. IV, ¢. 19.
I See, generally, as to the Promulgation of the Laws, Works, vol. i. p. 157 ¢t seq. ; iv. 4565;

vi. 65, 522, 578.
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comprehend the full tenor and object of
the laws when promulgated, he propos-
ed that they should be accompanied by
a Rationale or series of reasons. The
necessity of adopting such a course
would, he maintained, make the laws
themselves more rational; for legisla-
tors, being bound to give reasons to the
ublic, must have reasons to give, and
would not be likely to frame laws on the
dictate of caprice or tyranny. An ac-
knowledgment of the principle is to be
found in the Preambles of Acts of Par-
liament; but as in this case there is only
one general reason given for the tone,
as it were, of the whole statute, and not
a reason for each individual enactment,
the check is, necessarily, very imperfect.
Hayving the reasons along with the laws,
the public, it isbelieved, would not only
have more confidence in the justice of
the enactments, but, seeing their use,
would have a guide to honest and sin-
cere obedience, which the simple terms
of the command conveyed in the law it-
self might fail to provide them with.
There have been many breaches of law
that would never have occurred, if those
who had committed them had been rea-
soned into the opinion that the laws were
just.®
The principles on which the judicial
establishment of a country should be
founded, occupied Bentham’s mind from
an early period of his life to the end of
his days. In 1790, he published the
draught of a Code for the organization
of the Judicial establishment in France; t+
and the arrangements there suggested
only differ in their being less fully de-
veloped, {from those which he embodied
in the Constitutional Code,} at different
times subsequently to the year 1820. In
both, there is a system of Local courts,
for the purpose of bringing justice as
near as it can practicably be brought to
every man’s door ; the general principle
of admeasurement being such as will
allow every inhabitant of a district to
go to and return from the Judgment

* See Works, vol. iv. pp. 451, 491, 538; viii.
517; ix. 1.

t Ibid. vol. iv. p. 285.

1 Ibid. vol. ix. p. 454 et seq.
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seat in one day. Inboth works, and in
almost all his numerous works on Law
Reform, he desired that justice should
be administered in each court by a single
Jjudge, for the reasons of which a sketch
has been given in the preceding Section
in connexion with responsibility (see p.
50-51.) He thought that the habits of
a practising lawyer, keeping the mind in
a constant state of active partisanship,
did not form a suitable school for judges,
whose duty it is to hold the scales of
Jjustice with a steady hand. On the
other hand, he considered, that permit-
ting any class of men, not trained to
the study of law and the weighing of
evidence, (e. g. justices of peace and
municipal magistrates,) to administer
justice, was nothing better than a per-
mission to one section of the commu-
pity to sport with the property and
liberties of all others. His own plan
contemplated the education of a class
of lawyers for the bench. He sug-
gested the appointment of deputes to the
regular judges ; and, through the instru-~
mentality of this arrangement, he would
provide for those who have been induced
to fix upon the bench as their profession,
getting an introduction, and the oppor-
tunity of practice and experience, as
assistants in the lowest grade, rising
thence according to their abilities and
exertions.§ He held that the judgment-
seat should be accessible at all hours of
the day and night—that justice should
sleep only when injustice slept. To
provide this accessibility at the smallest
cost, is the object of many minute pro-
visions in the Constitutional Code. ||
The delays occasioned in England by
the system of circuits and vacations, are
the object of repeated and severe denun-
ciation. q

A common feature of both his earlier
and later works on judicial reform is,
the appointment of Public Prosecutors,
and of Advocates for the Poor.** The
latter propesition is connected with the

§ See Works, vol. ii. p. 22; iv. 357, 368; ix.
544 et seq., 592.

|| Ibid. vol. ix. p. 515 ef seq.; iv. 356.

1 Ibid. vol. iv. p. 336; vii. 243, 371 et seq.

** 1bid. vol. iv. p. 354 et seq., 384 et seq.; iX.
516 et seq., 570 et seq., 577 et seq.
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view, that justice, instead of being sold
to the highest bidder, should be pre-
sented gratis, whenever this can be
done without preponderant mischief.
The evil that might oceur from offer-
ing the assistance of the law to every
one who might desire it, without cost
or personal exertion, would undoubt-
edly be the entailment on the com-
munity of ceaseless lawsuits, carried on
by all its litigious members. On the
other hand, there is the consideration,
that it is not he who gains it only who
profits by a lawsuit, but that the public
bave an advantage, in the establishment
of a precedent, and the exhibition of
Jjustice vindicated. The expense of em-
ploying lawyers in the vindication of a
Just claim, is of itself sufficiently op-
pressive: the addition of taxes on law
proceedings, and fees to the court and
its officers, is simply the taking advan-
tage of an opportunity for pillaging the
oppressed. The opinions of Bentham
have been so far conceded to, that taxes
on law proceedings have been abolished,
and that fees have been, in almost all
the courts of the empire, much reduced.
Still the nation does not provide suffi-
ciently for justice being done to the
helpless. 'When aman, because he can-
not afford to pay for it, is denied the
service of the law to procure justice, it
i proclaimed that the nation is still only
on its way from that state of things
“ where he should take who has the
power, and he should keep who can.” ¥

Ie considered the system of having
different courts for the adjudication of
different classes of causes, to be most
perniciously productive of complexity
and expense. The division of the Eng-
lish system —a division happily un-
known in Scotland and in the rest of
Europe—into common law and equity,
afforded him a flagrant exemplification
of the evil. The law by which each
man’s rights and duties are defined
should he homogeneous,—each portion
connected with the others, and the whole
capable of being brought within the
grasp of one mind. 1f one judge can-
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not administer the whole law, what
chance has any private citizen of know-
ing enough of 1t to keep him from trans-
gression? It does not follow that the
division of the law into two systems
makes any approach to a division of la-
bour. The effect geperally is—and it
is strikingly developed in England—to
make each portion more complicated
and extensive than the whole would be
under a uniform system. The very pre-
servation of the boundaries between two
such systems creates a science by itself.
He thought, however, that while the ju-
risdiction of the courts of ordinary law
ought to be partitioned according to geo-
graphical principles solely, that there
was still room, in the case of persons
separated from the pesition of the ordi-
nary eitizen, for tribunals having in view
the administration of their rights and
obligations among each other. On this
principle he contemplated courts-mar-
tial, and ecclesiastical courts, as tribu-
nals of exception.t

With regard to trial by jury, on
which Bentham has written much,—
partly in relation to the best methed of
reforming it, and partly for the purpose
of rationally limiting its operation,—
he was of opinion that, in the case of
criminal charges, it was a necessary
protection ; but that the existing sys-
tem demanded many reforms, and among
others the discontinuance of unanimity,
and the abolition of the Grand jury.
In civil actions, he thought the operation
of the system should be much restricted.
He objected to the unbending rule which
forces the case before a jury, when both
parties might prefer the decision of a
Judge. He considered that the part
which a jury has to act—that of a com-
mittee of the citizens at large to watch
the operations of the bench-—need not
be so palpably exhibited, and that it
might be presumed that the judges have
honesty and publie spirit enough to do
right, without the constant presence of
g0 Imperative a check. In a country
where there is publicity for justice, and
a high tone of public opinion, he be-

* See Works, vol. il. pp. 211, 431, 573 et
seq., vii. 199

+ See Works, vol. iv. p. 334; v. 473, 525;
vl 1345 vil. 291 et seq.
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lieved that supervisance, especially if
added to the influence of the appeal
system, would make judges cautious,
and would secure a nearer approach to
clear substantial justice, than can be
found in the oscillations of the jury sys-
tem. He proposed then, that in ordi-
nary civil cases, the jury should be had
recourse to only in the way of appeal, *
—a plan by which, while no one who
wished to have his case judged * by his
country,” as it is termed, could com-
plain that the boon was refused him,
the number of jury trials, and, conse-
quently, the expense of the system,
would be much diminished. In the
Constitutional Code, the juries, under
the republican system there promul-
gated, are merely to be assessors to the
Judge, under the title of Quasi-jurors.+

The method of so conducting the
proceedings of the courts of Law, that
they might administer justice accom-
panied with the smallest possible amount
of delay, vexation, and expense to the
litigant, is a subject referred to in
almost all the works of Bentham,
which bear on law reform. One work,
“ the Principles of Judicial Proce-
dure,” } is devoted to the orgamization
of such a system. The various faci-
lities for coming rapidly at the know-
ledge of the question at issue, keeping
up a communication between all the
parties concerned in the discussion, se-
curing obedience to the decision pro-
nounced, &c., cannot be here enumer-
ated ; § and it will be impossible to go
into detail beyond a slight glance at
that principle of personal responsibility,
which peculiarly characterizes the whole
system. As the public interest requires
personal responsibility on the part of all
public officers, so does it on the part of
those who, by an appeal to the law,
exercise the privilege which every ome
should be possessed of, of demanding
the performance of judicial services—in

* See Works, vol. ii. p. 122,

+ 1bid. vol. ix. p. 554 et seq.

1 Beginning of vol. i1. of the Works.

§ In connexion with the subjects of Evi-
dence and of Punishment, some of the views
in relation to procedure are elsewhere inci-
dentally noticed.
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other words, of litizants. To this end
it is a leading principle of judicial proce-
dure, that litigants should be confronted
with their judges and with each other,
that they should be questioned as to the
statements on which they found, and
that they should be made responsible for
falsehood, whether it be uttered with the
deliberate design of deceiving, or be
rashly stated without that amount of
consideration which a man gives to his
words when the consequences of a mis-
take fall upon himself. The litigant is
to be entitled to employ a professional
assistant; but grades of professional law-
yers transacting different departments in
lawsuits—as represented by barristerand
attorney in English practice—are object-
ed to. Inanordinary lawsuit, the coun-
try attorney receives his client’s com-
munication, and transfers it to the town
attorney, who communicates it to the
barrister. From the variety of the
channels through which the history is
thus communicated to the judicatory,
impediments are created to the discovery
of the party who may be the author of
any falsehood that may have been ut-
tered ; and there is a general frittering
away of responsibility for the proper
conduct of the cause. Let the party
himself be accessible when wanted, and
let him have but one adviser between
him and the judge : falsehoods will then
be easily traced to their source, and
being so traceable, will not be so readily
committed. ||

The privilege possessed by counsel, of
stating facts which they do not believe
to be true—whether in civil or in crimi-
nal cases—is denounced as tending to
the perversion of justice, and to the con-
fusion, in those quarters where bad
example is most dangerous, of the dis-
tinction between right and wrong—
between truth and falsehood. The false
morality of the profession, on this point,

il In the operations of Procedure, various
incidents are found which tend to fritter away
personral responsibility, Thus, witnesses ex-
amined on affidavit are represented in the
minutes of evidence in the third person; and
there is thus an artrele of confusion introduced
which prevents them from determining whether
their evidence is accurately minuted or not.—
See Works, vol. vi. p. 439.
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is repeatedly and severely attacked by
Bentham ; and his animadversions have
in view the alternative of either produc-
ing a legislative remedy, or, by the force
of reasoning on the public and the pro-
fession of the law, of raising the standard
of morality in relation to this practice.
To see the full extent of the hardships
that may be occasioned by fraudulently
false, or lax statementsin relationto law-
suits, it must be remembered, that the
very fact of requiring to be a party to
a litigation is itself a hardship, which,
if it cannot be saved to the party who is
in the right, should at least be so ar-
ranged that its pressure may be as light
upon him as it can be made. The per-
son who, by a certain document called
a writ, can compel another man to lodge
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a document in answer, or to appear
before a court, possesses a power of per-
gecuting his fellow citizens, which no
one should possess uncontrolled. If
there were no punishment, by the inflic-
tion of costs or otherwise, on the mald
Jfide suitor, his power of annoyance would
be nearly absolute ; and it is precisely
to the extent to which there is a check
on his privilege of telling falsehoods,
that the public are protected from the
machinations of the judicial persecutor.
Where there are great inequalities in
point of wealth, the extent of hardship
which may be thus committed is enlarg-
ed ; and thus the rigorous enforcement
of veracity, in legal pleadings, is the poor
man’s protection against the tyranny of
the rich.*

SECTION VI.

PRINCIPLES OF PUNISHMENT.

THE end of punishment is the pre-
vention of crime; and all punishments
inflicted under any other impulse, are
wasted, or run the risk of being so.
There is no other ecriterion of punish-
ment which can be a fixed one. There
may be mistakes and disputes as to
what description of punishment is in
reality best calculated to prevent crime;
but with this principle in view, reason-
ers have a common field of argument ;
and the course of experience, enriched
by the collection of statistical facts, will
check aberrations, and bring the dispu-
tants more closely to each other in their
mutual approach to accuracy. Those
principles of punishment, if they can
be called principles, which are involved
in popular dicta, are as vague and in-
definable as the human mind is vari-
ous in its passions and prejudices. The
simple word “ ought,” sometimes in-
volves the whole of the principle ex-
pounded. Murder ought to be punished
with death. Forgery ought to be pun-
ished with death, &c. The supporters
of a ministry will say, §¢ sedition ought
to be punished with transportation,”
because they wish to humble and perse-
cute their opponents, The opposition

will say it ought not to be so punished
—wishing to protect their friends from
evil. When a riot takes place at an
election, the party injured says the con-
duct of the mob was “dastardly brutal
and ruffianly, and a parcel of them
ghould be hanged:” those on the other
side “are far from vindicating the con-
duct of the rioters; but it was a mere
petty ebullition of party spirit, and a
few days imprisonment will be a severe
enough retribution.”

But it is not only in offences of a
political character that the divergencies
of the popular principle of punishment
are exhibited. Each man, with his
mind concentrated on his own interest
and pleasure, holds all offences that
militate against them as the most atro-
cious with which society can be visited ;
and when he has the power, he acts the
Nero and Domitian, and exterminates
those who give him trouble. Thus is it
that the landholders of England, being
resolved, at all bazards, to preserve to
themselves the sports of the field, and
baving the power, throngh their pre-

* See, besides the Principles of Procedure,
Works, vol. ii. pp. 58, 73, 577; iv. 318; vi.
136, 297, 337; wi, 202, 230, 262, 373.
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! between punishments and offences? For

ponderant representation in parliament,
of making what laws on the subject
they think fit, have enacted a code of
game laws, which renders the preserva-
tion of the lives and morals of the people
secondary to securing the monopoly in
the destruction of hares and pheasants;
and makes provision that the country
should become depopulated by the trans-
portation of criminals, rather than that
the squire’s preserves should be thinned.

‘When an attempt is made to involve
the popular feeling on the subject of
punishment, in a proposition or principle,
it does not in general become more
reasonable. It is said that the punish-
ment *should be equivalent to the of-
fence ;" or “should be of the same char-
acter as the offence ;” or *““should be like
the offence.” There are no two things
which less admit of real parallelism
(however much they may of imaginative)
than punishments and offences. Of two
persons, precisely in the same rank of
life, and of the same bodily frame, the
one gets the other held down by accom-
plices, and inflicts on him certain blows
with a stick. In this case it would not
be difficult to assign a punishment pre-
cisely the parallel of the offence. But
take another case. A thief puts his
Land in a banker’s pocket as he is re-
turning home from business, and ex-
tracts therefrom a bundle of bank notes.
‘Where are the elements of similarity in
the position of the two parties, out of
which a punishment similar to the
offence can be created? Nor, if the
problem of finding a parallel could be
solved, does it appear very distinctly
how the public could be benefited by
the elaboration of such a specimen of
curious uniformity.

But another principle of punishment,
and by far the most common, (forit has
existence in many a bosom which is un-
conscious of its presence,) is retaliation
—in other words, revenge, or obedience
to the impulse of wrath. The case of
an election mob cited above, may serve
as an illustration. The principle of re-
taliation iy frequently vindicated, as if
it could be reduced to a fixed rule: but
how can it be so, since, as has been al-
ready shown, there can be no parallelism
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the very small number of cases which
occur, exactly in terms of the instance
of assault above cited, it would be easy
to fix the rule of retaliation, by making
the punishment identical with the of-
fence. But who is to make a rule of
retaliation for the banker robbed of his
notes? The legislator has the whole
field of inflictions out of which he may
choose one which shall be a retaliation,
and it is needless to say that his view of
retaliation will be whatever his passions
dictate. If the legislature should con-
sist entirely of bankers, when he who
has been robbed jowns his peers with an
empty pocket and inflamed passions,
wlhich sympathy and common interest
propagate through the assembly, the re-
taliation, itis easy to believe, will be
fierce and crushing. If the legislature
should consist entirely of spendthrifts
and pennyless younger sons, the sym-
pathetic excitement would not be so in~
tense, and the punishment would be
more reasonable. If the legislature
should cunsist of blacklegsand pickpock-
ets, the worthy banker would be laughed
at, and sent about his business. This last
result, intended to exemplify the fal-
lacy of any appeal to parties interested
in an injustice, is not without a modified
exemplification in this country. Bent-
ham repeatedly refers to the exemption
of real property from simple contract
debts—the power of landed proprietors
to undertake pecuniary engagements
and protect their property from being
seized m fulfilment of them. It wasnot
until after his death, that this anomaly
was partly rectified. *

It has to be noticed, that the retalia~
tory and other barbarous principles of
punishment have produced counter~
fallacies among those who have been
groping about for the sound principles
of punishment, and bave been unable to
find them. Thus, those who have an
indistinct view of the defects of the pun-
ishment of death, say, “You are not
entitled to deprive any man of the life
which God has given him;” or, perhaps,
“you are not permitted to take life, but

* See Works, vol. v. p. 533 ; vi. 85.
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for the crime of murder.”
text in Scripture which, referring to the
effect of viclence in rousing the retalia~
tory propensities of mankind, says,
“ Whoso sheddeth man’s blood, by man
shall his blood be shed "—meaning, that
while men are beings of passion as they
are, one violent death will naturally
follow another. It is under the shadow
of what is apparently a misinterpreta-
tion of this text that the exception to
the rule as to the title to punish with
death is generally ensconced. 1t is to
capital punishment that the queation
of title is usually restricted, but some-
times it is extended to others—thus,
“ you are not entitled to make a slave
for life, of a man born free,” &c.—the
term, for life, being generally inscrted,
because, if the punishment of slavery
or the restriction of liberty were abo-
lished, it would be difficult to find a
means of inflicting any punishment on
any one who has not palpable pro-
perty capable of being seized. In the
utilitarian system, the question of title
i8 very simply disposed of, by striking
the balance of good and evil to society
at large. If there are cases in which
the infliction of the punishment of
death leaves a balance of good—that is
to say, if more evil would be done to
society through the inducement to erime
that would exist were the punishment
mcre lenient, than the evil occastoned
by the infliction of the punishment—
then let death be the allotted penalty.
1t will be for every man who has any-
thing to say in the legislation of his
country, to examine the question accord-
ing to his abilities, to strike the balance,
and to act accordingly. The conclusion
come to by a member of the legislature
will bear strongly on the result : that of
an elector will have less effect, and
that of a non-elector whose influence on
the legislature is merely that of rea-
soning, will have still less: but it be-
hoves them zll, as members of society,
to take the same method of coming to
a right judgment.

1t has been already remarked, that the
Utilitarian Thilosophy, like the Bacon-
ian, has not tended so much to point
out any perfectly new direction to the

There s a |
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human intellect, as to keep it steady in
a course of which it had previously but
a slight and vague knowledge, and from
which it was every now and then stray-
ing. There is perhaps no department
of the subject in which thisis better de-
veloped, than the philosophy of punish-
ment., On appealing to a moderately
educated man in any civilized country,
he would probably be found to admit,
in some vague or general terms, that
the object of punishment is the repres-
ston of crime. Yet so far have men, in
the pursuit of their secondary ends, lost
sight of this, the main one, that in Eng-
land it became a general feeling, that it
mattered not how many murders were
committed, provided some one were
hanged for each. Of the legitimate re-
sults of a scientific inquiry into the sub-
Ject on the utilitarian principle, such as
that carried on by Bentham and his dis-
ciples, the improvements which, for se-
veral years past, the legislature bhas
been making in the administration of cri-
minal justice, are so many illustrations.

In calculating the proper weight of
punishment, the first element that comes
into consideration is the offence. When
it is scientifically examined, an offence
is found to consist of more elements of
evil than those which directly meet the
senses, Bentham found a simple method
of classifying the evils of a mischievous
act, by dividing them into the primary
and the secondary.* A manis murdered
on the high-way: the death of the in-
dividual 1s the primary evil. The se-
condary evils arise out of the danger
there exists of other people being mur-
dered either by the same man, or by
others following his example, and the
alarm so occasioned in the neighbour-
hood. But it depends on a number of
minute circumstances, what will be the
extent of this danger and alarm, and,
as a consequence, what will be the best
legislative measures for protecting the
people against them,—and hence arises
Bentham’s scientifie analysis of crimes
and their results, and his rules for adapt-
ing the punishment to the exigencies of
each occasion.

* See Works, vol. i. p. 69 et seq., 215 et seq.;
vi. 535.
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To this end, in looking at the conse-
quences of a mischievousact,among other
circumstances, the following are kept in
view: 1st, The state of the actor’smind
as to voluntariness or involuntariness.
Thus, deliberate murder shows a disposi-
tion at war with mankind, from which
anyone may suffer who is in the position
of supplying the assassin with a sufficient
motive; while death, occasioned by care-
lessness, shows a want of respect for life,
which the publiemust protect itself from ;
and uncontrollable accident is a source
of mischief which punishment cannot
protect from, and as to which its inflic-
tion would be thrown away. 2d, The mo-
tive of the officnder. Thus, the motive
of acquisition being in continual action,
is found to be the most dangerous.
When a man slays for vengeance, he
only strikes his enemy ; if he be allow-
ed to go unpunished he will be prepared
to slay some one else, but not till there
has been a cause of enmity. The ex-
ample of his impunity will encourage
others to slay also, but only their ene-
mies. But when a man murders for
the sake of robbery, he acts on a motive
which all men feel more or less towards
all others; and those whom impunity
encourages to follow his example. see
victims 1n all of their fellow-beings who
have anything to be deprived of. Other
circumstances to be held in view are,
the situation of the perpetrator in regard
to the means of repeating the act, his
means of concealing such acts, his means
of escape, the obstacles he has overcome,
the extent of temptation which was ne-
cessary to induce him to combat with
them, &c. The position of the party
injured must also be taken into view.
Females, children, and invalids, require
protection from acts against which able-
bodied men necd none. The poor re-
quire protection from injuries to which
the rich are not liable,—such as oppres-
sive litigation. The rich, on the other
hand, havetheir peculiar demands, chiefly
arising from the superior amount of their
property, on the protection of the law.
There are, besides, many other circum-
stances in which the richer and higher
classes of society are subjected to evils
which do not fall on the lower. Their

tastes and habits are more {astidions, and
should be protected from wantonoutrage.
They possess a greater proportion of ob-
Jjects in which there is a ¢ value in affec~
tion,”—such as beir-looms, old pleasure-
grounds, &c.; and the law ought to look
on these as having a value beyond their
mere intrinsic worth.™

When the extent of the evil to so-
ciety occasioned by each offence, has
been as accurately estimated as hu-
man knowledge and reason admit of
its being, the counteracting power,
in the shape of punishment, has then
to be graduated accordingly. And
here it bas to be kept in view, that
the infliction of punishment is itself
an evil—an evil not only to him on
whom it is inflicted, but to the com-
munity by which the trouble and ex-
pensc of inflicting it have been incurred.
Every item, therefore, of punishment,
beyond what is necessary to the pro-
duction of preponderant good, is punish~
ment wasted—is a wanton act of mis-
chief—is a crime. If it can be proved
that a crinie can be suppressed by the
infliction of a year’s imprisonment, and
that the extension of imprisonment to
two years will not make the suppression
of it more complete, or tend more to
the benefit of the public,—then is the
imposition of an imprisonment for two
years, instead of for one year, a2 wan-
ton act of injury. It isseldom that the
superfluous punishment is designedly ad-
ded to the necessary: the whole is gen-
erally awarded in rashness and igno-
rance, and thus resolves itself into the
minor offence of a want of due care for
the welfare of the public. Who shall
Justify the infliction of a year's impris-
onment, wantonly inflicted upon a man,
though he be a criminal? 1If a justifi-
cation be offered, let the following case,
for the sake of distinctness, be taken.
A man is tried for an offence, and the
adequate punishment awarded against
him is a year's imprisonment. When
he leaves the prison, he is again seized,
and subjected to another year's impris-
onment ; not because he has committed
any fresh offence—not because his pre-
vious punishment was inadequate—but

* See Works, vol. i. p. 322,




66

because he has been a criminal ; and
such a person mdy be punished, just as
the prejudices and passions of those who
administer the law may dictate.

The penal code being an institution
intended for the benefit of the public
at large, and the public consisting of
individuals, there are two classes of
persons promiuently interested in its
administration, whose claims have been
overlooked in empirical systems of crimi-
nal law~—the criminals themselves, and
the individual against whom the crimes
are committed. The principle of ven-
geance is at the root of the omission in
both cases——the laws retaliate on the cri-
minal, and the act of retaliation is con-
sidered a sufficient compensation to the
ijured. The utilitarian system views
the matter differently—conceives that
the person who has been robbed is not
a savage. who is to be satiated with
the blood of his adversary—and en-
joins the criminal to labour to the end of
making compensation, so far as it may
be practicable, to the injured party.
With regard to the criminal himself, the
punishment, on the principles above laid
down, must not be more than what is
necessary to serve the legitimate pur-
poses of punishment. If, while he is
undergoing it, the convict can be re-
formed, there is not only a positive good
done to himself, but a benefit is con-
ferred on society, by restoring to its
bosom a useful and moral man, at the
expiry of the period of imprisonment.
1f, along with the accomplishment of
this object, and of compensation to the
injured party, the criminal can be com-
pelled or induced to work, so as wholly
or partly to defray the cost of his im-
prisonment, there 1s a still farther gain
to society, by the reduction of a heavy
burden—a burden which has a tendency
to weigh against the zeal of the public
in the enforcement of the laws.

Looking beyond the individual him-
self, to the eflects of his punishment on
society at large, reason will be found
for deciding that it should be exemplary.
As this is the element from which 1t de-
rivesits quality of awing the public into
obedience to the laws, there might at
first sight seem reason for concluding
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that the punishment cannet be too sec-
vere for such a purpose ; but a little con-
sideration will show, that it is its adap-
tatiou to this end that makes it chiefl
of importance that the punishment, if
brought up to the point which will be
sufficient to deter by example, should not
exceed it. Where punishments are not
meted to offences, the ¢riminal classes of
the population see that the law hits at
random ; and, with the characteristic in-
providence of their order, they gamble
on its chances. Moreover, where punish-
ments are unpopularly severe, the people
will not give their assistance to the en-
forcement of the laws. The annals of
English jurisprudence present even the
official guardians of the law, the judges,
Joining with prosecutors, juries, and wit-
nesses, in saving the criminal. The pun-
ishment of death for forgery has strik-
ingly illustrated this truth. At the pre-
sent moment the duellist is confounded
with the assassin who steps behind his
enemy and secretly stabs him. The
public feel that the duellist injures so-
ciety and should be punished ; but they
revolt at such a barbarous confusion of
names and punishments: and the man-
slayer escapes by the connivance of the
witnesses, the jury, the prosecutor, and
the judge himself.

To deter others by the force of ex-
ample, the punishment must, as nearly
as human means can make 1t, follow the
crime with the same regularity with
which natural effects follow their causes.
The certainty of imprisonment with hard
labour will do far more in the way of
prevention than the chance of suffering
death. A proper allotment of punish-
ment is one of the main ingredients in
this certainty—others have been de-
vised by Bentham, in his projects for
the reform of criminal procedure.

It is necessary to the efficiency of
the penal law, in the way of example,
that the offence and the transactions
concerning the trial and punishment,
should not be encumbered with a bar-
barous technical nomenclature, which
may shroud the real nature of the
connexion between the crime and its
punishment from the public eye. It
is further necessary that the innocent
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should not be involved with the guilty
—a result produced by the forfeitures,
and corruption of blood, of the English
law. The punishment should be award-
ed in virtue of a fixed law, and should
neither actually be, nor appear to be, in-
fluenced either in increase or diminution
by the will of an individual. Thus, laws
awarding extravagant punishments, with
a power of pardon or diminution, are un-
serviceable in the way of example. The
punishment fixed by the law is either
too high or not too high. Ifit be too
kigh, it should be reduced : if it be not,
the exercise of the pardon power, popu-
larly called the prerogative of merey, is
an Injury to society. Thus, wherever
the pardon power is rightly exercised
there is tyrauny in the law—where 1t is
wrongly exercised it is itself tyranny.

It is of the highest moment, for the
sake of example, that the punishment
should proceed, as far as may be practi-
cable, before the eyes of the public. This
olject, as well as that of the reforma-
tion of the conviet, is defeated by the
plan of transportation to distant colonies.
The criminal is removed from the sight
and knowledge of those companions
in iniquity to whom it is essential
that his punishment, coupled with its
cause, should be present as a perpetunal
warning ; and instead of a lively con-
sclousness of the sufferings and priva-
tion he is undergoing, experience too
truly shows that they often envy his
imagined lot, and rawse day-dreams of
independence and a wandering hfe in
distant and fruitful lands, which serve
a very ditferent purpose from that of a
solemn warning to depart from their
evil ways. Another main object to be
Lkept in view in punishment, is the avoid-
ance of contamination. This is an evil
which needs no further explanation. At
the time when Bentham wrote, the jails
were academies for instrueting the youth,
whom a petty indiscretion or a small
offence had driven to them, in the high-
er and more complex walks of crime.
Many reforms have been made in this
department of prison discipline: but the
repeated complaints of the press show
how much remains still to be done.

It was to accomplish these objects, in
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relation to punishment, that Bentham
devised the principles of prison disci-
pline, expounded In his work on the
Panopticon. The plan of the building,
which was to admit of an inspection of
all parts from a central point, was sug-
gested by the architectural ingenuity
of his bruther, Sir Samuel Bentham.
In this institution the prisoners were,
without being subjected to the enervat-
ing and uncivilizing influence of solitary
confinement, to be kept from communi-
cation with each other. They were to
be kept at hard Jabour. As unproduc-
tive compulsory labour for the mere
sake of punishment is in itself unecono-
mical, has no influence in improving
the criminal, and tends to sour and
harden his mind by the daily recur-
rence of inflictions, w hich have no other
end but his personal vexation, the con-
victs were to be taught useful trades, as
an encouragement to work; and, that
they might have some opportunity of
knowing how pleasing are the fruits of
honest industry, they were to receive
a portion of the results of their merito-
rious and successful exertion. They
were to receive the ministrations of
religion, and, to a certain extent, to be
educated. Provision was made to sup-
ply them with a sufficiency of whole-
some food, to ventilate all their apart-
ments, and to keep them clean. Va-
rious methods were propounded for
keeping their intellects from being
stagnant, or viciously employed, when
their hands were idle.  And, finally, to
prevent their being thrown upon the
world with a tainted character, which
might, by depriving them of the means
of gaining their livelihood honestly,
drive them back upon their old courses,
arrangements were proposed for pro-
viding them with employment after
their period of imprisonment had ex-
pired.*

But the founder of the Utilitarian

* On the subject of Punishment generally,
see the Rationale of Punishment, Works, vol.
i. p. 388 et seq. See also the Principles of
Morals and Legislation, at the commencement
of vol. i.;iv. p. 1 et seq.; ix.22 ¢ seq. Onthe
snbject of the Panopticon, see vol. i. p. 498;
iv. 39 et seq.; xi. 96 et seq.
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system, looking upon punishment of | sanctifiesall the worldly desires, and bad

every description as the application of
medicine to a moral disease, goes back
into the operations of the mind, that he
may discover the causes in which the
disease has its origin, and prescribe a
regimen conducive to the preservation
of the moral health of the public. In
a gystem of punishment, he sees the
Folitical sanction only put in motion;
but he finds that the Religious, and the
Moral or Popular sanction, have each
their respective spheres of action, in
which they may be employed to re-
strain the mind from vicious inclina-
tions. It is not by its restrictive ac-
tion, in regard to this or that indivi-
dual offence, that either of these sanc-
tions will operate in its largest shape;
but, by superinducing on the mind
babits of thought so much opposed to
crime, that when an opportunity of com-
mitting it occurs, the principle of restraint
being an established feature in the mind,
there is no actual struggle to resist the
seeming temptation. In ordinary ac-
quisitive crimes, the operation of the
sanctions is strougly marked. To the
greater portion of the well-educated
and well-trained part of the population
of Britain, an opportunity of commit-
ting a lucrative theft can scarcely be
said to hold out any temptation; and
the question, whether detection and
punishment would be likely to follow—
2. e. whether the political sanction would
be called into operation, is not consi-
dered, for the religious and moral sanc-
tion have long ago fixed the course of
action. Of the beneficial effects of the
religious sanction, it is needless to ad-
duce illustrations in a country where its
influence is so strongly felt.
good influences, however, are powerful,
so are its evil, when it is directed to
bad purposes. Itsevil effects are—reli-
gious wars, persecutions, and assassina~
tions; polemical disputation carried to
the extent of rousing the bad passions;
priesteraft; superstition; spiritual pride;
and that chronic hypocrisy, so vividly
exhibited in the character of Tartuffe,
which, without directly assuming re-
ligion as a cloak to crime, arrogates a
special familiarity with the Deity, which

Asg its

passions of “the elect.” Asan illustration
of the extent to which the operation of the
sanctions may be ramified, the service-
able employment of the moral sanction
in the prevention of violent crimes, may
be found in the practice of inculcating
bumanity to animals in children. Minds
callous to one description of animal suf-
fering will not sympathize with another ;
and the murderer is nursed in the tor-
turer of kittens. The knowledge of
this truth is evinced in Hogarth’s stages
of cruelty, and in the popular belief
that butchers are incapacitated to serve
as jurymen. As alrcady stated, Bent-
ham was desirous that the legal sanction
should be brought to the aid of the
popular in this department, and that
cruelty to animals should be restrained
by strict penal laws.®

His works abound with the promul-
gation of secondary operative measures
for keeping the population pure from
criminal propensities, the majority of
which, to a greater or less degree, have
been, and still are, the subject of public
discussion. _Among the most prominent
of them is National education. The
system for the management of the poor,
having for its end the drying up the
sources of poverty, would, by the same
operation, dry up the main sources of
crime—(see-the next section.) The ar-
rangements for training pauper children
—foundlings and the outcasts of society
—would have the effect of subjecting a
class, whose world of public opinion is
the professional emulation of {elons, to
the restraints and superintendence of
the better portion of society; and of
giving to those, whose fate seemed to
place them at war with honesty and the
laws, an industrial interest in the well-
being of their country, and in the admi-
nistration of its justice. Calamity and
disease are looked upon, independently
of their own distinctive evils, as gene-
rators of crime; and it is in this view
that their prevention appeals to the in-
terests and self-preservation of those
who are, or may think themselves, ex-

* See Deontology, Principles of Morals and
Legislation.
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ciuded from their influence. The offi-
cers nominated in the Counstitutional
Code, for preserving the public against
accidents and calamities, for guarding
the public health, and for removing
objects which, from their being noxious
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to the senses, are both dangerous to the

health and demoralising in their imme-

diate operation on the habits,~are thus

50 many active agents clearing the moral

atmosphere from the malaria which pro-
| duces mental disease.*

SECTION VIL

POOR LAWS, EDUCATION, AND OTHER INSTITUTIONS FOR NATIONAL AMELIORATION.

AT the time when Bentham devoted
his attention to the poor law, (1797-8,)+
the then existing system had proceeded
for some years in that course of de-
generacy from the strict principles of
the statute of Elizabeth, which com-
menced with Gilbert's Act in 1782, and
was consummated by East’s Actin 1815,
Long before he could get others to join
in the opinion, he saw that any system
fonnded on the priuciple of merely re-
lieving suffering, and not containing
within itself restrictions calculated to
stem the growth of pauperism, would
gradually undermine the indnstrial sta-
mina of the country, by creating more
pauperism than it relicved.  Subsistence
being, asalready stated, (see p. 31,) one
of the main objects of the law, accord-
ing to Lis division, he thought it the
duty of the legislature to provide a
system which should obviate, as far as
human foresight could, the chance of
any human being suffering from starva-
tion. In accomplishing this, however,
it was necessary to keep in view the
counter-error of giving a boon to indo-
lence, by allowing the idle pauper to
consume the wealth of the industrious
and enterprising producer.

The method by which he proposed
to adjust the proper medium, was the
same in its leading principles with that
which was lately sanctioned by the
legislature, as the result of the search-
ing investigation of the Commission of
Inquiry,—the rigid application of the
Labour test to the able-bodied, and

* These subjects will be more particularly
considered m the next section.

+ See the Tracts on the Poor Law, Works,
vol. vili p. 358 ¢f seq.  See alwo vol. i p. 314;
L 725 ix. 13,

the supervisance of all, by their loca-
tion in buildings under the inspection
of the officials and the public. He
was able to foresce the evils of the
strictly parochial system,—the compa-
rative costliness, and propensity to job-
bing in small local establishments,—the
restiictions on the freedori, and conse-
quently on the productivencss of lubour
by the scttlement laws,—the abuses of
all sorts that in remote distriets might be
preying on the vitals of society unob-
served,—and thecrucl hardshipsto which
those whose position cntitled them to
relief might be subjected, from their not
being on the right spot when misfortune
overtakes them; and Le contemplated
the bold design of a uniform national
system under central anthority.

He did not propose that the central au-
thority should be in the hands of official
persons appointed by the Government.
In all national institutions which in-
volve receipt and expenditure of money,
varying according to the success of the
management, he advocated the contract
system in preference to the stipendiary,
as more economical and cfficacious. His
system of prison discipline, under the
Panopticon plan, (see above, p. 67,) was
to have been conducted under contract
management, he Lhimself being the con-
tractor. In the present case, his con-
tractors were to be a joint-stock com-

4+ The story of his vexations and disap-
pointments in regard to this project, will be
found detailed i the Appendix to the Me-
moirs, (vol. xi. p. 96 et seq.,) and in other parts
of the Works. The chiet objection which offi-
cial persons appeared to find in the scheme
was, that the terms were too favourable to the
public to be practicable,—a feature for which
either 1ts Author’s sunguine temper, or his
| practical sagacity must stand responsible.
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pany, whose directors were to be the
central board of management. Their
funds were to consist in such poor-rates
a8 it should be found necessary to levy,
and the produce of the industry of the
able-bodied paupers, with other contin-
gencies. Their profits were to be so
far limited, that while they might have
sufficient encouragement for economical
and energetic management, they should
not be put in possession of the power of
levying a poor-rate to provide extrava-
gant profits to themselves, The Plan of
Pauper Management—it is to be re-
gretted that hitherto only a skeleton of
1t has seen the light—contains a multi-
tude of minute arrangements for obvi-
ating mismanagement, preserving order,
regularity, and good habits, educating
the paupers, and genelally elevating
their moral standard,—which cannot be
here enumerated.

In 1797, a Bill for making alterations
on the poor law was brought in by Pitt.
It is difficult to estimate the disastrous
consequences which must have followed
this measure had it been passed. A
critical examination of it was written by
Bentham, and sent in MS. to Pitt;* and
the fortunate consequence of this lucid
demonstration was, the abandonment of
the measure. The general aim of this
measure was simply an enlargement—
and that a sudden one—of the pernicious
principles whichhad been gaining ground
for some years—that there was only one
thing to be kept in view 1 a poor law,
the satisfaction of all demands made
upon the wealth of the community by
its poverty, without asking questions;
and that whatever deficiency appeared
in the eperation of the existing system,
was to be simply remedied by con-
veying more of the meney of those who
had it to those who had it not. One of
the provisions of the act was, an allow-
ance, in the case of a large family, to
each child unable to support itself ; and
it was very distinctly shown in the cri-
ticism, that the parentage of a large fami-
ly would thus become a far surer road to
wealth than ordinary honest industry.
Another of the proposals in this singular
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measure was, to provide cows to respect-
able paupers, likely to convert the benefit
into a means of eking out a liveli-
hood. On this proposal it is remarked :
“The cow dies or is stolen, or (what
is much more likely) is supposed to be
stolen, being clandestinely sold to an
obliging purchaser at a distance. What
is to be done? ¢ Want of relief” war-
ranted the first cow; the same cause
will necessitate a second—limit who can
the succeeding series of cows: The dis-
appearance of the first cow (it may be
said) will excite suspicion ; the disap-
pearance of a second cow will strengthen
suspicion ; true, but upon a mere sus-
picion without proof will a family be
left to starve? The utmost sccurity
then amounts to ¢Ais, that to a certain
number of successive pensions thus
bought out will succeed a pension which
will ot be bought out.”t

Bentham contemplated a system of
poor laws as a means of removing out
of the way the damaged part of the
population, and of improving the im-
proveable; and not as a mere provision
for existing destitution. In his eyes,
therefore, it was a great moral engine
which might be applied to various useful
purposes. The most important of these
was the suppression of vagrancy and
mendicancy. His officials, holding out
relief with the one hand, were to be en-
titled to treat all mendicants who refused
to accept of it, not as persons who sup-
plicated charity to relieve their wants,
but as professors of the criminal trade of
begging, and so amenable to punishment.
It was part of lis plan, that, until some
responsible person should be prepared
to answer for his following an honest
calling, no beggar should be removed
from the workhouse. The suppression
of mendicancy would, it was believed,
have a great influence in reducing the
number of graver crimes. A disposal
of all the vagrants of a country within
workhouses, unless they find security to
work elsewhere, would, undoubtedly, if
it came into actual and satisfactory
practical operation, have that effect
which the Author anticipated from it,—

* See Works, vol. viii. p. 440.

+ Works, vol. viti. p. 447.
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of destroying the nests in which crimi-
nals are reared.

The great subject of National Educa~
tion, for which Brougham has obtained
a place in the public mind worthy of its
emmence, may appear to some to be
treated with imdignity, when discussed
as subsidiary to a poor law. Bentham,
however, was of opinion that the educa-
tion of the indigent is far more impor-
tant, in the eye of the public, than that
of the rich: more important, because it
serves as an instrument of social organi-
zation, which the opulent will supply to
themselves, on the voluntary principle ;
while the means of procuring a supply for
the poorer classes, beconmes a matter of
public policy.  In this view, as a system
which must be provided for by an elee-
mosvnary fund, he considered that Na-
twnal education was connected with the
poor law,

The system proposed in the Plan of |

Pauper Management, unites both train-
ing and education. The Author had the
sagacity to sce, what has been in later
times tov often exemplified, that the seeds
of the bigher branches of knowledge
cast mto minds unprepared for their
reception, may produce bad or worth-
Joss fruit.  His great object was to
redeem pauper children from a position
in which, as outcasts from society, they
were likely to remain during their lives
either a burden on the charity of the
cr)mmunity or enemies to its property ;
and to clevate them into the position of
productive members. In a community
where there are no unproductive mem-
hers there can be no permanent paupers;
and the very best form, in point of eco-
nomy, which a provision to the poor can
assune, is that in which it converts any
class of persons from consuming to pro-
ductive members of society. With this
view, the principal end n the educa-
tion of pauper children, after they have
been taught the principles and practice
of morality and religion, is to fit them
for some trade by which they can make
their bread, to train them in those regu-
lar habits whieh a respectable man finds
neceswary to his bappiness, and to ac-
custom them to value those comforts and
appliances with which industry and re-
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gularity only will supply them. A por-
tion of intellectual instruction should,
of course, accompany this training ; for,
of all inducements which the man who
labours with his hands can have to keep
him from degrading habits, intellectual
resources are the most potent. Itisonly.
however, as accompanying the means of
makiog a livelihood, and in cunnexion
with well-regulated habits, that intel-
lectual instruction can be caleulated
upon as serviceable to beings in the
position of pauper children.*

The remarks which Bentham left
behind him, on a proper system of edu-
cation for the richer classes, are to be
found in certain fragmentary essays,
brought together under thetitle of Chres-
tomathia.+ The work consists partly
in an exposition of the benefits of in-
tellectual instruction, partly in the de-
seription of a project for establishing a
national school for the middle classes,
and partly in an analytical examination
of some of the departments of instruc-
tion suited to such an institution. Te
adopted, in a great measure, the system
of division of labour suggested by Lan-
caster and Bell. There are several
principles of tuition laid down, the main
feature of which is, the establishing a
rigid mental discipline in the minds of
youth—preventing their thoughts from
straying, and taking measures for as-
certaining, with respect to the several
steps of the progress, that nothmg is
left in a crude and undigested state,
but that whatever is learnt is well Jearnt.
It is generally as a discipline to the
mind, that the devotion of so much of
the time of youth to the acquisition of
classical syntax, prosody, and etymo-
logy, is vindicated. There is no doubt
that the operation of mastering lan-
guages, so philosophical in their struc-
ture, and so little capable of bemg made

* See Works, vol. v p. 395 et seq. The
Report on the traimng of pauper children,
presented by the Poor Law Commissioners in
1841, 15 a practical adaptation and illustration
of Bentham’s opinion. It is to be regretted
that the commissioners have not been enabled
to carry out their practical application of the
system to the extent which appears to have
been contemplated by them.

+ Sce the commencement of vol, viii.
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use of without a scientific acquaintance
with them, as the Greek and Latin
tongues, is in itself a powerful mental
tonic. But if the same discipline can be
accomplished by instruction in subjects
more likely to be afterwards made practi-
cally available by the pupil, there would
be undoubted economy in the change.
Neither his own personal inclinations,
nor his judgment, would have prompted
Beatham to deny their due weight to
classical studies.  He was a scholar,
and a ripe and good one,” in the ordi-
nary sense of the term. He was par-
tial to the Greek language, which he
maintained to be, in ils structure, the
best suited for a scientific nomenclature.
His partiality towards it has betrayed
itself in wauy of the titles of his works
— witness the Chrestomathia itself,
(xgmsvopibue the study of useful things,)
Nomography, Deontology, Pannomial
Fragments, &c. To his case, therefore,
the common remark, that none attack
the so generally conceded supremacy of
ancient learning, but those who have
not had the good fortune to receive a
classical education, does not apply.

To those who take much interest in
the teaching of the higher branches of
knowledge, the Chrestomathia, though
only a collection of fragments, must
convey many useful hints, from the clear
manner in which every branch of in-
struction is separated from all others,
and each is presented in its turn as a
topic to be separately exhausted.

The subject of the education of the
higher classes of society, has, from a
natural analogy, been here treated in
Juxtaposition with the means of training
and instructing the children of the poor.
The main object of the present section,
however, is to glance at the subsidiary
legislative measures for internal organi-
zation and improvement contemplated
by Bentham ; and to these it is now ne-
cessary to return.

The concluding chapters of the Con-
stitutional Code, contain a multitude of
minor arrangements for purposes of
public utility, of which the general
Registration system 1is, perhaps, the
most conspicuous. Legislation has made
a great stride in relation to this subject
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since Bentham wrote. e had to sug-
gest the system of a uniform Register of
births, marriages, and deaths, so arrang-
ed, that the making entry in the register
should not depend on the choice of in-
dividuals, but should be imperatively
enforced. He viewed such a general
register as a grand store-house of facts,
applicable not only as evidence for legal
purposes in relation to the persons ap-
pearing on the register, but as providing
a fund of vital statistics, wpon which
political economists might reason, and
the legislature act. To make the vital
statistics serviceable, in relation to the
influence of trades, habits of life, places
of residence, &¢., on health, he suggested
that the professions of the parties should
be entered, and, in the entry of each
death, the disease or other oceasion of
it. Those who are acquainted with the
general Registration act for England,
(6 & 7 Will. IV.c. 86,) will recognise it
as founded on the principles laid down by
Bentham, as they appear in the Consti-
tutional Code.© The part of the code
in which they appear, was not pub-
lished until after that act bad passed,
but they had been for ten years promul-
gated in the Rationale of Evidence.t
At the time when the Bill for England
was under discussion, a similar measure
was brought in for Scotland ; but it was
opposed by the clergy, was dropped, and
has not been revived.

The Registration system in the Con-
stitutional Code embraces other ele-
ments, which bave not been yet experi-
mented on—a Record of arrivals at the
age of majority, and of lapses from, and
restorations to sanity.] The proposal
of a General Register, applicable to
Real property, and to contracts and other
transactions, did not originate with
Bentham. The system has been illus-
trated in Scotland and in France, and
partially even in England ; and efforts
have been made by practical statesmen,
of whom Oliver Cromwell was, perhaps,
the first, and Lord Campbell has been
the last, to put the system in practice

* Works, vol. 1x. p. 625 ¢f seg.
+ Ibid. vol. vi. p. 566 et seq.
+ Ibid. vol. ix. p. 630-632.
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on a wider basis. The importance of
such a system, and the best arrangements 1
for its operation, are fully examined
in more than one of Bentham’s works.*

In the Constitutional Code, provision
is made for a public officer, whose duty
it is to perform those remedial functions
for the publie, of which the want is so
often felt in a thickly-peopled country,
and which magistrates and police autho-
rities cannot easily fulfil. Among the
multifarious duties assigned to him, is
the settlement of momentary disputes
with coachmen, innkeepers, porters, &c.
The traveller is much at the mercy of
these classes, who, in respect to judicial
control, readily distinguish, for their
victims, those who will not have time
or opportunity to follow up an inquiry.
The principle of interference in such
cases is no infringement on freedom of
trade and labour. The object of all
Jjust regulation on the subject, is, not to
compel the hirer to employ for, or the
hired to work for an arbitrary price, but
to settle, by regulation, terms which
parties are presumed to accept of when
they make no specific stipulation. The
Local headman has many other, perhaps
more important spheres of action. He
is to give information to parties wishing
to be acquainted with the wages of
labour and the means of living, &c. in
his district, to give friendly advice in
dispules, explainmg the probable results
of an appeal to the Law, &e.+

The Health-minister has important
functions assigned to him in the Consti~
tutional Code. In conjunctivn with the

* See Works, vol. v. p. 417 3 1x. 634; x. 350.

+ Ibid. vol. ix. p. 612 et seq.

T Ibid. vol. ix. p. 443 ef seg. It would be
an injustice to that friend of Bentham who
has so thoroughly laid before the public the |
grounds on which Sanatory Legislation ought |
to be based, to allow 1t to be presumed that
the Consfitutional Code contains on this sub-
ject anything beyond sumple suggestions as to
the general subjects to which the regulations
should apply. The suggestions might have
remained unnoticed like many of their author’s
other valuable hints. The public owe the full
inductive sifting which this subject has receiv-
ed solely to Mr Chadwick, some of whose re-
marks on sanatory regulations, written long
betore he could have anticipated an opportu-
nity of brmging forward his views in an uutho-
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Indigence-relief minister, he has control
over the medical officers of all eleemo-
synary institutions. He exercises the
appropriate functions in hospitals for
the sick, lunatic asylums, and prisons.
The object in view, in the appointment
of such an officer, is to have, in the shape
of instruction, direction, and control, the
application to the operations of inferior
officers, of that skill which can be pur-
chased by high pay and official distiuc-
tion. This officer is to have other
powers for protecting the public health.
He has to see that there is a proper sup-
ply of water for the public use; to take
cognizance of all means by which the
public health may be injured, by over-
crowded buildings, undrained lands,
places of interment, and noxious manu-
factures; he is to exercise, indeed, in ge-
neral, the functions of a central officer for
the enforcement of sanatoryregulations.t

Yo the tracts on the Poor Law there
are various minor suggestions for in-
creasing the comforts, and raising the
tone of character, of the working classes.
The extent to which those who are
better informed, and have larger influ-
ence in society, may aid them in coun-
teracting their besetting sin, improvi-
dence, is strongly urged. In the Pau-
per Management, a plan is suggested for
the establishment of Frugality Banks,§
the main features of which have been
adopted in the legislative establishment
of Savings Banks.|| At the time when
he wrote, Friendly Societies had re-
ceived but slight aid from the legisla-

nitative form, were quoted by Bentham as
illustrative matter for the Constitutional Code.
See Works, vol. 1x, p. 648.

§ See Works, vol, viil. p 407 ¢t seq.

I Tt is a singular illustration of the smallness
of the extent to which the very valuable tracts
on Pauper Management have been perused,
—probably from their having been published
only in a periodical work, (viz., “ The Annals
of Agriculture,”) that the first suggestion of
Savings Banks isalmost universally attributed
to the Proposals circulaied by Mr Smith of
‘Wendover, two years after the publication of
the Pauper Management. In that work, in-
stead of the few crude suggestions with which
such projects generally commence, the whole
system, with it~ deferred annuities, and other
characteristics, will be found to be distinctly
explained.
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ture, and were subject to all the rigks, in-
conveniences, and miscalculations, which
the operations of small bodies of unin-
structed men would naturally entail on
them. Their vital calculations, founded
on imperfect data, were generally erro-
neous; and it frequently occurred, that
a society which, at first, appeared to be
prosperous, became exhausted before it
met the claims of those who, having
longest contributed to its funds, had the
best equitable claim to its benefits. The
meetings could be held nowhere but in
public-houses; aund thus the practice of
frugality was attempted to be com-
menced in the midst of those induce-
ments to excess which are its greatest
enemies.* These evils received no cor-
rection till they were prominently ex-
posed by the select committee appointed
in 1825.

The facilitation of the transfer of
small sums of money from place to
place, is urged, in the Pauper Manage-
ment, a3 an important adjunct to fru-
gality and commercial integrity.t The
plan has been practically adopted in the
system of Post-office money-orders.

Though he could not be said to have
made any approach to the valuable dis-
covery of Mr I1ill, Bentham so far anti-
cipated the modern opinion of the func-
tions of a Post-office, that he viewed it,
when established on proper principles, as
an institution fraught with internal im-
provement—with the progress of lnow-
ledge, the nourishment of the social vir-
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tues, and the facilitation of trade. He
thought it cught to meet with encourage-
ment from the legislature, and that it
ought not to be a source of revenue.}

On the enlightening and civilizing in-
fluence of the press, he wrote at more
length.§ He considered the editor of a
newspaper as the admitted president of
a department of the public-opinion tri~
bunal, viz.—that portion of the public
who support, or are directed by, the
opinions of the newspaper. He was a
friend of the perfect freedom of the press
—thatisto say, of the principle, that those
who write in it should be permitted to
do precisely what they please, subject to
punishment for every offence against
person, reputation, or property, which
they may commit through a newspaper,
just as if they had committed the same
offence through any other means. The
English law of Libel he considered des-
potic and capricious. lts principle is,
that every man who finds anything in
print which offends him, and who has
money enough to raise an action, may
inflict a heavy punishment on the writer.
He sarcastically characterized the for-
mality of a trial as a mockery, when
founded on such doctrines; as, the very
fact of a man being at the expense of pro-
secuting is of itself the best evidence
of his feelings being hurt.|| All taxes on
knowledge, he considered injuries to the
welfare of a state, as an impediment
thrown-—generally designedly—in the
way of national improvement.q

SECTION VIIL

INTERNATIONAL LAW,

Axv that Bentham wrote on this sub-
ject, is comprised within a comparatively
small compass;** but it would be un-
pardonable to omit all mention of a
science which he was the means of
revolutionizing, and which, previously
to his taking 1t in hand, had not even

received a proper distinctive name. No
work, bearing separately on this sub-
ject, written by Bentham, was publish-
ed during his lifetime, and his “Prin-
ciples of Tuternational Law” made their
first"appearance in the collected edition.
From observations here and there scat-

* See Works, vol. viii p. 410 ¢t seq.

+ Ibid. vol. vii. p. 417.

% Ibid. vol. viii. p. 583.

§ Ibid. vol. ii. p. 275 et seq.;
viii. 580 et seq. ; ix. 53 et seq.

v, 97 ef seq.,

I Works, vol. i. p. 574 et seq.; v. 97 et seq.

9 Ibid. vol. ix. p. 451.

** Thid. vol. ii. p. 535-560. See the subject
casually introduced vol. iii. pp. 200, 611 ; ix.
58, 382,
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tered through his works, his opinions
on the subject might be gathered; but it
was almost solely in the great article by
Mr Mill on the “Law of Nations” in
the Encyclopedia Britannica, that the
public could find a distinet account of
the utilitarian theory of International
law.

It was necessary to establish a distinc~
tion between International laws, and
laws calculated for internal government,
which had not been distinctly drawn in
the previous works on the subject. The
internal laws of a country have always
a superordinate authority to enforce them
when any dispute regarding them takes
place among the inhabitants; but when
nations fall mto disputes there is no such
superordinate impartial authority to bind
them to conformity with any fixed rules
—whether the community of civilized
nations may hereafter be able to estab-
lish such a tribunal is a separate question.
1t hence arises that, in the internal laws
of a state, there is always an approach
more or less near to a uniformity of de-
cision in disputed cases, and that the de-
cisions may be referred to as precedents
for future action. In disputes between
nations, however, the decisions, if they
may be called so, are more properly the
vietories of the stronger party, and are
precedents to be followed by those who
are able to imitate them, and to be sub-
mitted to by those who must submit.
Hence, a reference to precedent, as the
foundation of International law, mustbe
fallacious, and no principles founded on
it can be just.

‘What had been done, being quite use-
less as a guide in this department, it
was maintained that the way to serve
mankind in any view that could be
taken of the subject was, by showing
what ought to be done. The question
intervenes—what is the use of showing
what ought to be done, when it is ad-
mitted that there is no authority capable
of doing it, and that we must leave it
in the hands which we charge with hav-
ing already abused it—those of the
stronger party in each dispute? The
answer is, that though there be no dis-
tinet official authority capable of enfor-
cing right principles of International
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law, there is a power bearing with more
or less influence on the conduct of all
nations, as of all individuals, however
transcendently potent they may be—
this is the power of public opinion ; and
it is to the end of directing this power
rightly, that rules of International law
should be framed.

The power in question has, it is true,
various degrees of influence. The strong
are better able to put it at defiance than
the weak. Countries which, being the
most populous, are likely also to be the
strongest, carry a certain support of pub-
lic opinion with all their acts, whatever
they may be. But still it is the only
power that can be moved to good pur-
poses in this case; and, however high
some may appear to be above it, there
are, in reality, none who are not more
or less subject to its influence. The
conquerors who have nearly annihilated
their enemies, ave far from being exempt
from the judgment of the public-opinion
tribunal, regarding the extent to which,
while victorious, they have exercised the
virtues of generosity and humanity.

Bentham was opposed to war, as he
was to every practice that brought with
it destruction and misery ; but he held
 that there were circumstances which
. might justify it as a choice of evils. He
| thought there were occasions on which
a display of encrgy was essential to
peace and security ; and that those
theorists who eschewed war as “ unlaw-
ful,” were frequently only saved from a
series of oppressions which would form
a dangerous precedent against all peace-
ably-inclined communities, by the exer-
tions of the bolder spirits with whom they
were mingled.* The wars commonly call-
ed * glorious”—the wholesale murder of
human beings, on no better impulse than
the lust of power and the gratification
of vanity, he denounced with all the in-
dignation of his ardent nature. His
views of the right principles on which

*&Tndefensireforce the principle is,no doubt,
involved, that attack may be remotely neces-
sary to defence. Defence is a far ground for
war. The Quaker’s objection cannot stand.
What a fine thing it would have been for
Buonaparte to have had to do with Quaker
nations !”— Vol. x. p. 581.
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the sword should be drawn, involved a
self-sacrifice, founded on a conscientious
and serious calculation of results. His
just national wars were a deliberate and
well-weighed resignation of present lux-
uries and advantages, to obtain some end
good for the community, and good for
mankind ; to obtain relief from the de-
moralising and degrading influence of
servitude ; or to belp a weak nation
struggling with a powerful.

Thus, judging that there were circum-
stances which would justify declarations
of war, he appealed to the tribunal of
public opinion regarding the method of
conducting hostilities towardsthe desired
end, with the smallest infringement of
the Greatest-happiness principle. On
this principle, no evil act shuuld be done
to an enemy, unless it will produce a
proportional amount of benefit to the
side effecting it. The vicissitudes of war
afford many opportunities for a choice
of operations, in which a benevolent
mind will be able to accomplish as much
for his own country as a malevolent,
without the same sacrifice of hfe and
property. It will be a ruling principle
to strike at the government instead of
the people. The disablement of the for-
mer is sure to produce the end aimed at,
and may occasion a comparatively small
amount of misery. When a government
is weakened through attacks on the peo-
ple, the operation is performed in the
moset cruel manner in which it can be
accomplished. There can seldom be
much good done by destroying the
food and clothing of the people, or by
appropriating such necessaries, unless
they are wanted for the invading army:
and the effect to be produced on a
contest by such heartless acts, can sel-
dom enter into comparison with the
efficacy of a seizure of warlike stores.
The one must always be productive of
cruelty ; the other may, in the end, serve
the purposes of humanity, by termi-
nating the contest. Here, as in pri-
vate ethics, self-regarding prudence goes
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There are none against whom the flame
of human passion burns more fiercely
and enduringly than those who, forget-
ting the humanity of the man, and the
heroism of the soldier, have marked
their progress through a hostile territory,
by smoking hamlets, devastated fields,
and homeless orphans.

As there are mischiefs to be abstained
from in war, there are services for na~
tions to perform to each other in time of
peace. They should afford all facilities
for commercial intercourse between their
own and other nations, and between
those foreign states which may have
occasion to use thelr territory as a high-
way. The civilized part of the world
is coming, day by day, nearer to just
principles of international intercourse.
France affording a highway for our com-
munication with our great oriental em-
pire, and conveying through its govern-
ment telegraph the earliest news of our
operations in the east, is a symptom of
progress which it would have afforded
Bentham the liveliest gratification to
witness. Nations should afford each
other every reasonable assistance in the
enforcement of the law of private rights
belonging to each. A community of
nations bound to give assistance to each
other’s political laws, would be a most
dangerous alliance ; it would be too apt
to become a combination of monarchs
for the support of despotism. In agree-
ing, however, to make parties who seek
refuge within its territory amenable to
the private laws of the country they have
fled from, whether they have attempted
to escape from a civil obligation, or from
the punishment of a crime, each nation
confers a benefit on every other, and,
by the reciprocity, a benefit on itself.
‘When nations are better accustomed to
the performance of these services to
each other, and when free trade has
brought them within the circumference
of common interests, they will daily find
more inducements to preserve the bless-
ings of peace, and fewer causes of irrita-

hand in hand with effective benevolence. | tion urging them to war.
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SECTION IX.

POLITICAL ECONOMY.

Lixe all the later writers on the sub-
ject of Political Economy, Bentham ac-
knowledged Adam Smith as his master;
and he professed only to analyze some
of those departments which the founder
of the science had not examined, or in
relation to which he had adopted views
inconsistent with the great principles of
his own system.

The chief service which Bentham has
done to this science, has been in the ap-
plication of his exhaustive system to the
carrying out, to their full extent, the
doctrines of FrEr TRADE. Asin every
other subject, he applied to this the eri-
terion of the Greatest-happiness prin-
ciple, and its bearing on legislation.
Political Economy, if it were to be looked
upon as an art, he conceived to be the
art of supplying mankind at large with
the greatest possible quantity of the pro-
duce of industry, and of distributing it
in the manner most conducive to the
wellbeing of humanity. When he asked
what legislation ought to do towards
the accomplishment of these ends, the
answer was—Let it leave each man to
do what seems best to himself. The
wealth of individuals is the wealth of
the community; and each man is the
best architect of his own fortunes. The
preservation of security is all that Po-
litical Economy looks to from the le-
gislature—security for wealth created
—security for the exercise of ingenuity
and industryin creating more—security
for enforcing the performance of con-
tracts.”

This, its essential and simple duty, the
legislature was found to be neglecting,
while it was occupied in making abor-
tive attempts to perform the unperfor-
mable task of increasing productiveness
or decreasing consumption. It denied to
the creditor, what it might so easily bave
givenhim-—facilitiesfor immediateaccess

to the fundsof the dishonest or obstinate
debtor. The debtor might be deprived
of his liberty on the oath of any ruffian,
and his creditor might make him a slave
for life; but there wasno middle course
where justice could meet humanity—
where the unfortunate might be spared
the punishment due only to a felon, and
the fraudulent might be deprived of
the means of defying the law. This
state of matters has beenmuch improved
in the course of modern Legislation. It
cannot be denied that these improve-
ments are in a great mecasure owing to
the writings of Bentham,  and they are
respectively additions to that security
which, in his opinion, was all that Poli-
tical Economy demanded of the Law.
Though it cannot, however, frame laws
for directly increasing or preserving the
wealth of the community, legislation
may do much to enable the individual
members to do these things rightly for
themselves. Its chief means of accom-
plishing this is Education. On the
effect of intelligence in increasing indi-
vidual, and thence national production,
it is quite unnecessary to enlarge. It
gives the engineer the means of invent-
ing, and properly applying machinery.
It gives the merchant the means of
knowing the most profitable markets.
1t gives the labourer the means of know-
ing where his Jabour is most valued, and
enables him, when he finds the trade he
is occupied in, falling, or becoming over-
stocked, to turn his hand to another. In
short, in all circumstances, skill, the
fruit of education, gives the producer
the means of increasing the value of his
produce to his own benefit, and to that
of the community. (See above, p. 71.)
Rewards, for exhibitions of skill or
genius in arts and manufactures, are
aids to the operation of education: they
serve to create emulation, and to open

* See Works, vol. ii. p. 1-103. See also
vol. i. p. 302 ; ii. 269 ; ix. 11.

+See Works, vol. i. p.546; iii. 428; v.
533 ; vi. 135, 176, 180 5 vii. 381.
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and improve the faculties. On the
most judicious means of adapting these
rewards to their ends, he wrote a con-
siderable quantity of remarks and eluci-
dations. He thought the most ingeni-
ously devised source of reward, was that
of giving a monopoly, in the use of an
invention, to the inventor, for some
limited time—the Patent system. The
great value of this arrangement he found
to be in its power of adjusting the
amount of the reward to the extent to
which society found itself benefited.
He did not adopt the view, that the
produce of intellectual labour, or of
skill, should be declared by the law to
be like the physical subjects of appro-
priation, something which must be for
ever the property of him who brought
it into existence, or of those deriving
right from him. If such a principle
had been opened up at the time when
he wrote, he would probably have found,
on a comparison of the end proposed to
be accomplished, with the means of per-
forming it, that human legislation could
not accomplish so difficult a task as that
of keeping all subjects of invention, and
all productions of ntellect, the perpetual
property of some person orother,as itdoes
in the case of physical objects—even had
such a result been desirable. Accord-
ingly, the foundation on which the Patent
and Copyright laws are placed, is that
of Privilege, granted as a reward for ser-
vices. The impediments thrown in the
way of the acquisition of the reward,
by the costly and cumbrous machinery
of the Patent laws, is much deplored.
Bentham’s suggestions as to a simpler
system of Patent laws, have been taken
advantage of in a series of statutes,
which have been remodelled and con-
solidated by the 5 & 6 Vie. c¢. 100.
This act adopts a practical facility for
its operation, which was likewise sug-
gested by Bentham—viz. a register of
the inventions or patterns as to which
the privilege is held, with a series of
marks for separating and individualiz-
ing them.*

Bentham found one important ele-

* See Works, vol. ii. p. 212; iit. 71; v. 373;
vi. 584.
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ment, in relation to which Adam Smith
had lost hold of the pure principles of
free trade. The father of political eco-
nomy had not succeeded in so com-
pletely clearing the nature of money
of its adventitious and popular accepta-
tions, as to be able to treat it like an
ordinary commodity, subject to the
common rules of trade. Ilence he
supported the Usury laws, which are
essentially a restriction of free trade in
money. As un exposition of this fal-
lacy, Bentham wrote his ¢ Defence of
Usury.”+ It has often been remarked
that this title is not a Jescriptive one—
the work is no more a defence of usury
than it is a defence of high prices. 1t
merely proves the folly and mischievous-
ness of any attempt to fix the price that
should be paid for the use of money.
It will be unnecessary to make any
analysis of arguments which have now
been seconded by the almost entire abo-
lition of the Usury laws.

Bentham’s other works on Political
Economy are chiefly occupied in the ex-
posure of the fallacy of those artificial
efforts which legislation makes to in-
crease the country’s wealth. One of the
most prominent and extravagant of these
he found to be colonies.} The expense
which they occasion, not only in the way
of continuous support, but as the cause
of wars, is enormous. They give no-
thing to the mother country; for they
will never consent to be taxed. A trade
with them is not more advantageous than
a trade with any other people ;—they
will not give more than the market price
for our goods, or sell their own to us at
less. They canmake no addition to our
trade ; for 1t is limited by our capital—
by that amount of the proceeds of in-
dustry which we have saved up from
consumption. If we can double our
capital, we may double our trade; but
we can never increase it by wasting our
capital in compelling people to buy from
us. We may give our colonies the mo-
nopoly of a certain trade with the mother
country—this is just going to a narrow,

+ Commencement of vol. iii. of the Works.
+ See Works, vol. ii. p. 547 et seq.; iil. 52
et seq.; 1v. 408 et seq.
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and consequently disadvantageous mar-
ket, instead of a wide, and consequently
good one. We may compel them to
consume our manufactures—we must
first contrive to give them the money to
buy them with ; and thus we hire pur-
chasers, to keep up a trade which can-
not support itself.

Colonization is, iowever, not without
its advantages, though few of these fall
to the share of the mother country. It
may be the means of removing the da-
maged part of a population, through a
system of emigration. It is ouly, how-
ever, in peculiar circumstances that it
will not be a very extravagant means of
accomplishing thisend.  If there is an-
other country which will absorb our
damaged® population, the support of
colonies for the purpose, is just paying
for what may be got for nothing. Co-
lenization may be the means of spread-
ing the blessings of civilisation among
savage tribes: here there is a palpable
advantage to those tribes themselves,and
to the world at large ; but it is obtained
at a sacrifice on the part of the mother
country. It will sometimes oceur, that
the possession of fortified places abroad is
serviceable for the protection of the free
commerce of a nation ; but this isabene-
fit of rare occurrence, and is very often
supposed to be obtained when it 1s not.

The scicnce of Political Economy
has made so much progress, especially
in the department of free trade, since

* Theterm “surplus popnlation™ is generally
employed 1 relation to emigration ; but this
imphes an application of the system too wide
to be practicable. Population never can be
too great when there is employment for all;
and no nation could afford to carry off the
numbers annually added to a population which,
by such removals, hag free room to grow. All
who can be removed by any practicable system
are immediately replaced ; and, before any
advantage can be had by the removal, 1t must
be shown that, by some improvement in the
institutions and habits of the country, the un-
productive individuals removed are to be re-
placed by productive. The committee of the
House'of Commons,of 1841,0n emigration from
the Highlands, with great caution, recommend-
ed that no money for the purpose should be ad-
vanced by Government until there was some
secunty, in an amendment of the Scottish Poor
Law, that a similar unproductive population
shonld not succeed to those so removed.

the date of Bentham’s writings on the
subject, that it will hardly be of service
to analyze hisarguments against Mono-
polies, Prohibitions, Restrictions, and
Bounties.t Perhaps no other writer on
Political Economy has given so clearan
account of the incidence of bounties on
exportation. He describes them as tri-
bute paid to the foreign consumer. If
we can produce the article cheaper than
other nations can, the foreigner buys
from us of course. If we reduce it
below its proper remunerating price, he
is not the less ready to buy from us—
but the only way in which we can so
reduce it, is by paying part of the price
for him.

In the case of bounties upon exportation,the
error 1s not so palpable as in that of bounties
upon production, but the evil is greater. In
both cases, the money is equally lost: the
difference is m the persons who receive it.
What you pay for production, is received by
your countrymen—what you pay for expor-
tation, you bestow upon strangers. It is an
ingenious scheme for inducing a foreign na-

+ Probably the only subject in relation to
which Bentham is behind the knowledge of
the present age, (his works on Political Eco-
nomy were almost all written in the 18th
century,) is 1 his views of the incidence of
machinery on the wages of labour. Taking the
direct advantages of machinery on the one side
—cheapness of production, and the command
of foreign markets arising out of that cheap-
ness—he deducted from these the loss to labour,
(vol. n.. pp. 39, 67-68.) He bad forgotten to
keep in view, that of the capital exhausted on
hand-made, and that on machine-made pro-
duce, it 15 not a necessary fact that a less pro-
portion of the latter should go in the form of
wages of labour than of the former. In the
case, for instance, of a certain capital spent
on the production of stockings, if they are
hand-knit, the wages go to the knitter ; while,
if they be machine-made, the wages go to the
miner, the smelter, the machine-maker, &c.
The elements of the prices of commodities are,
rent of land, on which the raw material is
produced—wages of labour—and profits of
stock. These elements will vary in their pro-
portions,according to incidental circumstances;
but it dees not follow that they will be necessa-
rily different in the case of hand-produce, from
what they are in the case of machine-produce.
Another discovery of modern science in this
department, which seems not to have been
anticipated by Bentham, is, the fallacy as to
the influence of the Sinking Fund, so clearly
exposed by Dr Robert Hamilton in his work
on the National Debt.
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tion to receive tribute from you without being
aware of it ; a little like that of the Irishman
who passed his light guninea, by cleverly slip-
ping it between two halfpence. . . .

The Irishman who passed his light guinea
was very cunmng ; but there have been French
and English more cunning than he, who have
taken care not to be imposed npon by his
trick. When a cunning individual perceives
you have gained some point with him,his ima-
gination mechanically begins to endeavour to
get the advantage of you, without examining
whether he would not do better were he to
leave you alone. Do you appear to believe
that the matter in question is advantageous
to you ¢ He is convinced by this circumstance
that it is proportionally disadvantageous to
him, and that the safest line of conduct for
him to adopt, is to be guided by your judg-
ment. Well acquainted with this disposition
of the human mind, an Enghshman laid a
wager, and placed himself upon the Pont-
neuf, the most public thoroughfare in Paris,
offering to the passengers a crown of six francs
for a piece of twelve sous. During half a day
he only sold two or three.

Since individuals in general are such dupes
to their self-rmstrust, is 1t strange that go-
vernments, having to manage interests which
they so little understand, and of which they
are so jealous, should have fallen into the
same errors ¥ A government, believing itself
clever, has given & bounty upon the exporta-
tion of an article, in order to force the sale of
it among a foreign nation: what does this
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other nation in consequence ? Alarmed at the
sight of this danger, it takes all possible me-
thods for its prevention. When it has ven-
tured to prohibit the article, everything is
done. It has refused the six-franc pieces for
twelve sous. When it has not dared to pro-
hibit it, it has balanced this bounty by a coun-
ter-bounty upon some article that it exports.
Not daring to refuse the crown of six francs
for twelve sous, it has cleverly slipped some
little diamond between the two pieces of
money—and thus the cheat is cheated.—Vol.
iii. p. 62-63.

The reader who takes an interest in
financial projects will find mnch to en-
gage his attention in the plan for con-
verting stock into Annuity notes.* The
project is an improvement on the Ex-
chequer Bill system. Itinvites Govern-
ment to come into the field in opposition
to the private banks, with the advan-
tage in its favour of allowing interest on
its paper securities. The notes are to
be of various amounts. They are to
carry interest daily from the day of issue,
and are each to have a table by which
its value in interest added to capital
may be ascertained on any given day.
The Aunthor was of opinion that these
notes would be used as cash, as of their
value on each day according to the table.

SECTION X.

LOGIC AND METAPHYSICS.

BentaAM did not draw a line of dis-
tinction between these sciences; and he
seems to have considered the terms al-
most convertible. It follows that he
did not treat the subject of Logie, as it
has generally been done, particularly
by late writers, as a formal science,}
teaching the laws of thought, as distinct
from those sciences which treat of the
matter of thought. How far he would
have continued his mixture of the two
subjects, after he had made some ap-
proach to completeness in his examina-
tion of the various departments of mental
philosophy, it is difficulttosay. Heseems
to bave projected, as already stated, (see

p-10,) afull and searching inquiry into all
the qualities and operations of the human
mind, including an investigation not only
of the laws of thought, but of the materials
onwhich they work. To this end, he more
than once set himself down to examine
and classify the powers of the mind.
He exhibited an intention of pursuing
the examination of mental operations
with a comprehensive, and, at the same
time, most minute anatomy. To this
purpose, he divided and subdivided the
materials of thought ; and being brought
by his subdivisions into an analysis of
the matter of language and grammar,
left, in his fragments on these two sub-

* Works, vol. iii. p. 105 ¢t seq.

+ The Works referred to in this Section are
those in vol. viii. down to p. 357. See also
vol. iii. p. 285 ef seq.

+ The single word science is here used, for
the sake of brevity, though Bentham, like
Whately, considered that Logic was both a
Science and an Art.
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jects, specimens of the minuteness with
which he intended to go over the whole
field.

His notion of Logic was, that it was
the means of getting at the truth, in
relation to all departments of human
knowledge ;* and that it thus was, to use
his own expression, the schoolmistress
of all the other arts and sciences.t It
would seem, then, to be included in his
view of the subject, that any system of
Logic, which left the student ignorant
of the means of ascertaining the truth
in regard to any one element of human
knowledge, was an imperfect system.
If Logic be considered as divided into
the Analytic and Dialectic branches, the
latter half of the subject was entirely
rejected by Bentham ; for, viewing dia-
lectics in 1ts original signification of the
art of debating, he considered it as an
instrument of deception rather than of
truth—as a system of rules for enabling
the more adroit disputant to defeat the
less able. If, however, Logic be di-
vided into the Analytic branch and the
Synthetic,} he has left behind him traces
of his labours in both departments: in
the former examining the phenomena
which the mind exhibits in the process of
acquiring truth ; in the latter, construct-
ing instruments to facilitate itsdiscovery.

Perhaps the most remarkable and
original feature of the analytic portion
of the fragments, is the division of all
nouns substantive into names of Real,
and names of Fictitious entities; a dis-

* Works, vol. viii. pp. 220, 222.

+ Ibid. p. 76.

$ Beuntham would not himself have admitted
the use of the terms Analysis and Synthesis
with this popular acceptation. In a very
curious note, (vol. wiii. p. 75,) he has shown
that the same elements separated in analysis
are never the same that are put together n
synthesis. The pieces, if they may be so call-
ed, with which the process of synthesis is per-
formed, are not the same which result from
the process of analysis. “ The subject ana-
lysed is an aggregate or gemus, which is di-
vided into species, those into sub-species, and
so on. The only case in which synthesis is
exacily opposite and correspondent to, and no
more than co-extensive with analysis, is, when
between the ideas put together there is that
sort of conformity from which the act of put-
ting them together receives the name of gen-
eralization.”
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tinetion which he follows out with his
usual clearness and consistency, and of
which he never, in any of bis works, loses
sight, If this classification in some mea-
sure resemble Aristotle’s division into
Primary and Secondary substances, it
will be found, on examination, to have a
much more comprehensive influence, and,
from the manner in which its author em-
ploys it, to have a much more important
application to the arrangement of the
elements of thought. Nouns expressing
real entities are names of things of
which we predicate the actual exis-
tence—such as a ball, a wheel, an im-
pression on the mind, &c. Nouns
expressive of fictitious entities, are, all
those nouns which do not express such
actual existences. The distinction seems
to be a pretty obvious one; but the uses
which its Author makes of it are novel
and important. In our phraseology as to
fictitious entities, we borrow the forms
of words which have been invented for
explaining the phenomena of real en-
tities ; and we cannot speak of the for-
mer without the actual use, or think of
them without the mental use, of these
forms of words. Thus motion is a ficti-
tious entity. We talk of motion being
in a thing, or of a thing being n mo-~
tion ; and in using the preposition in, we
borrow a word which was invented to
be used upon physical matter. Relation
is a fictitious entity—one thing is said
to have a relation to another,and in this
word have we are obliged to borrow a
word constructed for the purpose of in-
timating corporal possession. The me-
thod in which I Aasemy pen, and the me-
thod in which logic may Aave a relation
to metaphysice, are two very different
ideas; but we cannot express the latter
without borrowing the use of those words
which were constructed to represent the
former. Hence, fictitious entities can-
not appear in language, our Instrument
of thought, except through the use of
borrowed words. They have no phraseo-
logy of their own, and can have none.
Whether they have separate existence
or not is a question we have not data
for determining : to our minds they are
so unreal, that we cannot think of them
'l without clothing them for the time-being
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in the words which are invented for
thinking of real entities.* How far
a pursuit of this subject would throw
light on the old dispute of the Realists
and Materialists—how far misapprehen-
sion as to the actual subject of discus-
sion may have arisen from this necessity
of borrowing the phraseology of real en-
tities for the purpose of discussing ficti-
tious entities, is an inquiry on which the
present writer cannot venture.

The next feature prominently de-
manding attention in the logical tracts,
isthe instrument which their Author used
for analyzing and laying out his subjects
—-hig exhaustive method of division, on
the Dichotomous or Bifurcate plan. He
took the hint of this system from the
old editions of the Isagoge of Porphyry,
in which there is a diagram exhibiting
an exemplification of it, commonly at-
tributed to the inventive genius of Por-
phyry himself, but probably the work of
an editor. The dichotomous mode of
division is frequently alluded to in the
writings of the Aristotelian logicians,
and it received considerable attention
from Ramus; but it was, like many
other instruments of discovery, a mere
plaything for the intellect, until it fell
into the bands of & man who was able
to adapt it to practical service. The
Porphyrian tree represents as the centre
or trunk a genus generalissimum, from
which successive branches issuing carry
off some separable quality, until it has
gone through as many processes of divi-
sion as can be applied to it, and leaves
in the two last condividends the two
most concrete entities which can be com-
prehended within the general term.

The service which Bentham derived
from the study of this diagram, was in
its leading him to the conclusion that
the only species of division which in its
very terms bears to be exhaustive, is a
division into two. It may happen that
any other division—such as that of the
works of nature into the animal, vege-
table, and miveral kingdoms, may turn
out to be exhaustive: but the object is
to find a formula the use of which of
iteelf secures exhaustiveness.

* 8ee Works, vol. viii. pp. 119, 126, 195 et
seq., 263,
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1t is only by a division into two parts
that logical definition per genus et dif-
Jerentiam can be accomplished. The
species is marked off by its possessing
the quality of the genus, and some dif-
ferential quality which separates it from
the other species of that genus. It is
only by the expression of a difference as
between two, that thought and language
enable us to say whether the elements
of the thing divided are exhausted in the
condividends. We can only compare
two things together—we cannot com-
pare three or more at one time. Incom-
mon language we do speak of compar-
ing together more things than two; but
the operation by which we accomplish
this end is compound, consisting of de-
ductions drawn from a series of com-
parisons, each relating to only two things
at a time. Comparison is the estimate
of differences; and language, by giving
us the word “ between,” as that by
which we take the estimate, shows that
we can only operate on two things at a
time., Thus, if we have a division of an
aggregate into three, we cannot give
such a nomenclature to these three ele-
ments as will show that they exhaust
the aggregate. If we say law is divided
into penal and non-penal, we feel cer-
tain, in the very form of the statement,
that we include every sort of law under
one or other of these designations; but
if we say that law is divided into real,
personal, and penal, we cannot be, in the
same manner, sure that we include every
kind of law. If we wish to proceed far-
ther in the division, and, after dividing
the law into penal and non-penal, say
the non-penal is divided into that which
affects persons and that which does not
affect persons, we are sure still to be ex-
haunstive ; and this system we can con-
tinue with the same certainty ad infi-
nitum.

The system is undoubtedly a labori-
ous and a tedious one, when the subject
is large, and the examination minute.
The exemplifications which the Author
has given in his tables ave the produce of
great labour, and cover but a limited ex-
tent of subject. It was more as a test
of the accuracy of the analysis made by
the mind when proceeding with its ordi-
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nary abbreviated operations, than as an [ there would be an end to all freedom
instrument to be actually used on all | and variety in style. But it is highly
occasions, that the Author,adopted the | useful, to take the statement to Ppieces,
bifurcate system. As a means of using ! and try whether its various propositions
it with the more clearness and certainty, | contain within them the essence of the
he recommended the adaptation to it of | bifurcate system and the formula; in
the Contradictory formula—viz., the use | other words, to see that when differences
of a positive affirmationof a qualityin one | are explained, or contrasts made, they
of the condividends, and the employ- | be clearly applied to only two things at
ment of the correspondent negative in | a time, and that the phraseology, in-
the other. The value of this test, as| stead of implying vague elements of dif-
applicable to any description of argu- ; ference, explains distinctly what the one
mentative statement, is, in its bringing ' thing has, and what the other has not.*
out intended contrasts with clearness |
and certainty. It is not necessary that , * For an account of the Bifurcate system,
the Differential formula should be ac- | oo Works, vol. viii. pp. 95, 103,107,110, 114,
tually employed. In its constant use 233.

THE END.
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PREFACE.

THE following sheets were, as the title-page
expresses, printed so long ago as the year
1780. The design, in pursuance of which
they were written, was not so extensive as
that announced by the present title. The
had at that time no other destmatlgx),fﬁ%'_
that ot ge

“of a penal coa¢,  IeTns,.
thiom, T the same volume.

“The~ work had received its
completion according to the then present ex-
tent of thie author’s views, when, in the in-
vestigation of some flaws he had discovered,
he found himself unexpectedly entangled in
an unsuspected corner of the metaphysical
maze. A suspension, at first not apprehended
to be more than a temporary one, necessarily
ensued : suspension brought on coolness, and
coolness, aided by other concurrent causes,
ripened into disgust.

Imperfections pervading the whole mass
had already been pointed out by the sincerity
of severe and discerning friends; and con-
science had certified the justness of their
censure. 'The inordinate length of some of
the chapters, the apparent inutility of others,
and the dry and metaphysical turn of the
whole, suggested an apprehension, that, if
published in its present form, the work would
contend under great disadvantages for any
chance, it might on other accounts possess,
of being read, and consequently of being of
use.

But, though in this manner the idea of
completing the present work slid insensibly
aside, that was not by any means the case
with the considerations which had led him
to engage in it. Every opening, which pro-
mised to afford the lights he stood in need
of, was still pursued : as occasion arose, the
several departments connected with that in
which he had at first engaged, were succes-
sively explored; insomuch that, in one branch
or other of the pursuit, his researches have
nearly embraced the whole field of legislation.

Several causes have conspired at present to
bring to light, under this new title, a work
which under its original one had been imper-

Uetion i to a_plan
w

ceptibly, but as it had seemed irrevocably,

doomed to oblivion. In the course of eight
years, materials for various works, corre-
sponding to the different branches of the
subject of legislation, had been produced, and
some nearly reduced to shape : and, in every
one of those works, the principles exhibited
in the present publication had been found so
necessary, that, either to transcribe them
piecemeal, or to exhibit them somewhere,
where they could be referred to in the lump,
was found unavoidable. The former course
would have occasioned repetitions too bulky
to be employed without necessity in the exe-
cution of a plan unavoidably so voluminous :
the latter was therefore indisputably the pre-
ferable one.

To publish the materials in the form in
which they were already printed, or to work
them up mnto & new one, was therefore the
only alternative: the latter had all along
been his wish; and, had time and the requi-
site degree of alacrity been at command, it
would as certainly have been realized. Co-
gent considerations, however, concur with the
irksomeness of the task, in placing the ac-
complishment of it at present at an unfa-
thomable distance.

Another consideration is, that the suppres»
sion of the present work, had it been ever so
decidedly wished, is no longer altogether in
his power. In the course of so long an in-
terval, various incidents have introduced co-
pies into various bands, from some of which
they have been transferred, by deaths and
other accidents, into others that are unknown
to him. Detached, but considerable extracts,
have even been published, without any dis-
honourable views (for the name of the author
was very honestly subjoined to them), but
without his privity, and in publications un-
dertaken without his knowledge.

It may perhaps be necessary to add, to
complete his excuse for offering to the public
a work pervaded by blemishes, which have
not escaped even the author’s partial eye,
that the eensure, so justly bestowed upon
the form, did not extend itself to the matter.

In sending it thus abroad into the world
with all its imperfections upon its head, he
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thinks it may be of assistance to the few
readers he can expect, to receive a short in-
timation of the chief particulars, in respect
of which it fails of corresponding with his
maturer views. It will thence be observed
how in some respects it fails of quadrating
with the design announced by its original
title, asin others it does with that announced
by the one it bears at present,

An introduction to a work which takes
for its subject the totality of any science,
ought to contain all such matters, and such
matters only, as belong in common to every
particular branch of that science, or at least
10 more branches of it than one. Compared
with its present title, the present work fails
in both ways of being conformable tothat 1ule.

As an introduction to the principles of
morals, in addition to the analysis it contains
of the extensive ideas signified by the terms
pleasure, pain, motive, and disposition, it
ought to have given a similar analysis of the
not less extensive, though much less deter-
minate, ideas annexed to the terms emotion,
puassion, appetite, virtue, vice, and some
others, including the names of the particular
virtues and vices. But as the true, and, if
he conceives right, the only true ground-
work for the development of the latter set
of terms, has been laid by the explanation of
the former, the completion of such a dic-
tionary, so to style it, would, in comparison
of the commencement, be little inore than a
mechanical operation.

Again, as an introduction to the principles
of leqislation in general, it ought rather to
have included matters belonging exclusively
to the civil branch, than matters more par-
ticularly applicable to the peral: the latter
being but a means of compassing the ends
proposed by the former. In preference, there-
fore, or at least in priority, to the several
chapters which will be found relative to pu-
nishment, it ought to have exhibited a set of
propositions which have since presented them-
selves to him as affording a standard for the
operations performed by government, in the
creation and distribution of proprietary and
other civil rights. He means certain axioms
of what may be termed mental pathology, ex-
pressive of the connexion betwixt the feel-
ings of the parties concerned, and the several
classes of incidents, which either eall for, or
are produced by, operations of the nature
above mentioned.*

* For example: It is worse to lose than simply
not to gain, A loss falls the lighter by being
divided. The suffering, of a person hurt in gra-
tification of enmity, is greater than the gratifi-
cation produced by the same cause. These, and
a few others which he will have occasion to ex-
hibit at the head of another publicaticn, have
the same claim to the appellation of axioms, as
those given by mathematicians under that name;

The consideration of the division of offences,
and every thing else that belongs to offences,
ought, besides, to have preceded the con-
sideration of punishment: for the 1dea of
pumshment presupposes the idea of offence:
punishment, as such, not being inflicted but
in consideration of offence.

Lastly, the analytical discussions relative
to the classification of offences would, ac-
cording to his present views, be transferred to
a separate treatise, in which the system of
legislation is considered solely in respect of
its form: in other words, in respect of its
method and terminology.

In these respects, the performance fails of
coming up to the author’s own ideas of what
should have been exhibited in a work, bearing
the title he has now given it, viz. that of an
Introduction to the Principles of Morals and
Legislation. He knows however of no other
that would be less unsuitable: nor, in par-
ticular, would so adequate an intimation of
its actual contents have been given, by a title
corresponding to the more limited design,
with which it was written; viz. that of serv-
ing as an wtroduction to a penal code.

Yet more. Dry and tedious as a great
part of the discussions it contains must un-
avoidably be found by the bulk of readers,
he knows mnot how to regret the having
written them, nor even the having made them
public. Under every head, the practical uses,
to which the discussions contained under that
head appeared applicable, are indicated: nor
is there, he believes, a single proposition that
he has not found occasion to build upon m
the penning of some article or other of those
provisions of detail, of which a body of law,
authoritative or unauthoritative, must be
composed. He will venture to specify par-
ticularly, in this view, the several chapters
shortly characterized by the words Sensibility,
Actrons, Intentionality, Consciousness, Mo-
twes, Dispositions, Consequences. Even in
the enormous chapter on the division of of-
fences, which, notwithstanding the forced
compression the plan has undergone in seve-
ral of its parts, in manner there mentioned,
occupies no fewer than one hundred and four
closely printed quarto pages,{ the ten con-
cluding ones are employed in a statement of
the practical advantages that may be reaped
from the plan of classification which it ex-
hibits. Those in whose sight the Defence
of Usury has been fortunate enough to find
favour, may reckon, as one instance of those
advantages, the discovery of the principles

since, referring to universal experience as their
immediate basis, they are incapable of demon-
stration, and require only to be developed and
illustrated, in order to be recognised as incon-
testable,

+ The first edition was published in 1789, in
quarto,
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developed in that little treatise. In the pre-
face to an anonymous tract pubhished so long
ago as in 1776,* he bad hinted at the utility
of a natural classification of offences, in the
character of a test for distinguishing genuine
from spurious ones. The case of usury 1s one
among a number of instances of the truth of
that observation. A note at the end of Seet.
xxxv. Chap. xv1. of the present publication,
may serve to show how the opinions deve-
loped in that tract owed their origin to the
difficulty experienced in the attempt to finda
place in his system for that imaginary offence.
To some readers, asa means of helping them
to support the fatigue of wading through an
analysis of such enormous length, he would
almost recommend the beginning with those
ten concluding pages.

One good at least may result from the
present publication; viz. that the more he has
trespassed on the patience of the reader on
this occasion, the less need he will have so
to do on future ones: so that this may do to
those, the office which is done by books of
pure mathematics to books of mixed mathe-
matics and natural philosophy. The narrower
the circle of readers is, within which the
present work may be condemmed to confine
itself, the less limited may be the number of
those to whom the fruits of his succeeding
labours may be found accessible. He may
therefore, in this respect, find himself in the
condition of those philosophers of antiquity,
who are represented as baving held two bodies
of doctrine, & popular and an occult one : but
with this difference, that in his instance the
occult and the popular will, he hopes, be
found as consistent as in those they were
contradictory; and that, in his production,
whatever there is of occultness has been the
pure result of sad necessity, and in no respect
of choice. .

Having, in the course of this advertisement,
had such frequent occasion to allude to dif-
ferent arrangements, as baving been suggested
by more extensive and maturer views, it may
perhaps contribute to the satisfaction of the
reader, to receive a short intimation of their
nature: the rather, as without such explana-
tion, references made here and there to un-
published works might be productive of per-
plexity and mistake. The following, then,
are the titles of the works by the publication
of which his present designs would be com-
pleted. They are exhibited in the order which
seemed to him best fitted for apprebension,
and in which they would stand disposed, were
the whole assemblage ready to come out at
once. but the order in which they will even-
tually appear, may probably enough be influ-
enced in some degree by collateral and tem-
porary considerations.

) 8;2 A Fragment on Government, &c. reprinted

iit

-

§Part the 1st.— Principles of legislation in
matters of civil, more distinctively termed
private distributive, or for shortness, distri-
butive, law
\ Part the 2d.-— Principles of legislation in
matters of peral law.

{ Part the 3d. — Principles of legislation in
matters of procedure : uniting in one view the
eruminel and ctvil branches, between which
no line can be drawn, but a very indistinct
one, and that continually liable to variation)
L Part the 4th. — Principles of legislation in
matters of reward. §

[ Part the 5th. —— Principles of legislation in
matters of pubbc distributive, more concisely
as well as familiarly termed constitutional,
law.

{ Part the 6th. — Principles of legislation in
matters of political tactics : or of the art of
maintaining order in the proceedings of poli-
tical assemblies, so as to direct them to the
end of their institution; viz. by a system of
rules, which are to the constitutional branch,
in some respects, what the law of procedure
is to the civil and the penal.}

\Part the Tth, — Principles of legislation in
matters betwixt nation and nation, or, to use
a new though not nexpressive appellation, in
matters of international law. |
L Part the 8th, — Prineiples of legislation in
matters of finance. ]

LPart the 9th. — Principles of legislation in
matters of pohtical economy.

! Part the 10th.—Plan of a body of law,
complete in all its branches, considered in re-
spect of its form ; in other words, in respect
of its method and terminology; including a
view of the origination and connexion of the
ideas expressed by the short list of terms, the
exposition of which contains all that can be
said with propriety to belong to the head of
unwersal jurisprudence.t

The use of the princi id down under_
the above several heads is to prepare the wa;
far the body of Taw Tiself exhibited &1 ter-
mims ;_and which, to be complete with refe-
rence toany political state, must consequently
be caleulated for the meridian, und adapted
to the circumstances, of some one such state

i&&(rfis‘;_xg;& )
Had Be an unlimited power of drawing
upon #ime, and every other condition neces-

sary, it would be his wish to postpone the
publication of each part to the completion of
the whole. In particular, the use of the ten
parts, which exhibit what appear to him the
dictates of utility in every line, being no
otber than to furnish reasons for the several
corresponding provisions contained in the
body of law itself, the exact truth of the for-
mer can never be precisely ascertained, till

+ Such as obligation, right, power, possession,
title, exemption, immunit{i' franchise, privilege,
nullity, validity, and the ke,
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iv
the provisions, to which they are destined to
apply, are themselves ascertained, and that
in terminis, But as the infirmity of human
nature renders all plans precarious in the ex-
ecution, in proportion as they are extensive
in the design, and as he has already made
considerable advances in several branches of
the theory, without having made correspon-
dent advances in the practical applications,
he deems it more than probable, that the
eventual order of publication will not corre-
spond exactly with that which, had it been
equally practicable, would have appeared
most eligible. Of this irregularity the un-
avoidable result will be, a multitude of im-
perfections, which, if the execution of the
body of law in terminis had kepl pace with
the development of the principles, so that
each part had been adjusted and corrected
by the other, might have been avoided. His
conduct, however, will be the less swayed by
this inconvenience, from his suspacting it to
be of the number of those in which the per-
sonal vanity of the sathor 1s much mcre con-
cerned, than the instruction of the public:
since whatever amendments may be suggested
in the detail of the principles, by the literal
fixation of the provisiors to which they are
relative, may easily be made in a corrected
edition of the form.er, succeeding upon the
publication of the latter.

In the course of the ensuing pages, refe-
rencés wi Gurd, as 4 intirasted,
some to the plan of & penal code, To which
this work was meant as an introduction ; some
to other trenches of the above-mentionad
general plan, under titles somewhat different
from those by which. they bave been men-
tioned here. The giving this werning 1s all
which it is in the author’s powe: to do, to
save the reader from the perplexity of look-
ing out for what has not as yet any existence.
The recollection cf the change of plan will
in like manner account fcr several similar
incongruities not worth perticularizing.

Allusion was made, at the outset of this
advertisement, to soine unspecified difficul-
ties as the causes of the originel suspension,
and unfinished complexion, of the present
work. Ashamed of his defeat, and unzble to
dissemble it, he knows not how to refuse
himgelf the benefit of such an apology as a
slight sketch of the nature of those difficul-
ties may afford.

The discovery of them was produced by
the attempt to solve the questions that will
be found at the conclusion of the volume:
Wherein consisted the identity and complete-
ness of a law? What the distnction, and
where the separation, between a penal and a
civil law? What the distinction, and where
the separation, between the penal and other
branches of the law ?

To give a complete and correct answer to
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these questions, it is but too evident that
the relations and dependencies of every part
of the legislative system, with respect to
every other, must have been comprehended
and ascertained. But it is onlyupon a view
of these parts themselves, that such an ope-
ration could have been performed. To the
accuracy of such a survey one necessary con-
dition would therefore be, the complete ex-
istence of the fabric to be surveyed. Of the
performance of this condition no example is
ss yet to be met with any where. Common
law, as it styles itself in England, judiciary
law, as it might more aptly be styled every
where, that fictitious composition which has
no kncwn person for its author, no known
assemblage of words for its substance, forms
every where the main body of the legal fabric:
like that fancied ether, which, in default of
sensible matter, fills up the measure of the
universe. Shreds and scraps of real law,
stuck on upon that imaginary ground, com-
pose the furniture of every national code.
What follows? That he who, for the pur-
pose just mentioned, or for any other, wants
an example of a complete body of law to refer
to, must begin with making one.

There is, or rather there ought to be, a
logic of the unll, as well as of the understand-
tng : the operations of the former faculty are
neither less susceptible, nor less worthy, than
those of the latter, of being delhneated by
rules. Of these two branches of that re-
condite art, Aristotle saw only the latter:
succeeding logicians, treading in the steps
of their great founder, have concurred in
seeing with no other eyes. Yet so faras a
difference can be assigned between branches
so intimately connected, whatever difference
there is, in point of importance, is in favour
of the logic of the will; since it is only by
their capacity of directing the operations of
this faculty, that the operations of the under-
standing are of any consequence,

Of this logic of the will, the science of law,
considered in respect of its form, is the most
considerable branch,—the most important
application. It is, to the art of legislation,
what the science of anatomy is to the art of
medicine : with this difference, that the sub-
jeet of it is what the artist has to work with,
instead of being what he has to operate upon.
Nor is the body politic less in danger from a
want of acquaintance with the one science,
than the body natural from ignorance in the
other. One example, amongst a thousand
that might be adduced in proof of this asser-
tion, may be seen in the note which termi-
nates this volume.

Such, then, were the difficulties: such the
preliminaries : —an unexampled work to a-
chieve, and then a new science to create: a
new branch to add to one of the most ab-
struse of sciences
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Yet more: a body of proposed law, how
complete soever, would be comparatively
useless and uninstructive, unless explained
and justified, and that in every tittle, by a
continued accompaniment, a perpetual com-
mentary of reasons :* which reasons, that the
comparative value of such as point in opposite
directions may be estimated, and the conjunct
force of such as point in the same direction
mey be felt, must be marshalled, and put un-
der subordination to such extensive and
leading ones as are termed principles. There
must be therefore, not one system only, but
two parallel and connected systems, running
on together; the one of legislative provisions,
the other of political reasons; each affording
to the other correction and support.

Are enterprises like these achievable? He
knows not, This only he knows, that they
have been undertaken, proceeded in, and
that some progress has been made in all of
them. He will venture to add, if at all
achievable, never at least by one, to whom
the fatigue of attending to discussions, as
arid as those which occupy the ensuing pages,

¥ To the aggregate of them a common deno-
mination has since been assigned — the rationale.

would either appear useless, or feel intoler-
able. He will repeat it boldly (for it has
been said before him), truths that form the
basis of political and moral science are not
to be discovered but by investigations as se-
vere as mathematical ones, and beyond all
comparison more intricate and extensive.
The familiarity of the terms is a presumption,
but it is & most fallacious one, of the facility
of the matter. Truths in general bave been
called stubborn things: the truths just men-
tioned are £o in their own way. They are
not to be forced into detached and general
propositions, unincumbered with explanations
and exceptions. They will not compress
themselves into epigrams. They recoil from
the tongue and the pen of the declaimer.
They flourish not in the same soil with sen-
timent. They grow among thorns; and are
not to be plucked, like daisies, by infants as
they run. Labour, the inevitable lot of hu-
manity, is in no tract more inevitable than
here. In vain would an Alexander bespeak
a peculiar road for royal vanity, or a Ptolemy
a smoother one for royal indolence. There
is no King's Road, no Stadtholder’s Gate,
to legislative, any more than to mathematic
science.
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AN

INTRODUCTION

TO THE

PRINCIPLES OF MORALS AND LEGISLATION.

CHAPTER I
OF THE PRINCIPLE OT UTILITY.

NaTURE has placed mankind under the go-
vernance of two sovereign masters, pam and
pleasure. It is for them alone to pomnt out
what we ought to do, as well as to determine
what we shall do. On the one hand the
standard of right and wrong, on the other
the chain of causes and effects, are fastened
to their throne. They govern us in all we
do, in all we say, in all we think: every
effort we can make to throw off our subjec-
tion, will serve but to demonstrate and con-
firm it. In words a man may pretend to
abjure their empire: but in reality he will
remnain subject to it all the while. The prin-
ciple of utility™ recognises this subjection, and
assumes it for the foundation of that system,

* Note by the Author, July 1822

To this denomination has of late been added,
or substituted, the greatest happiness or greatest
felicity principle: this for shortness, instead of
saymg at length that principle which states the
greatest happiness of all those whose interest is
in question, as being the right and proper, and
only right and proper and umversallI;’ esitable,
end of human action: of human action 1n every
situation, and 1n particular in that of a func-
tionary or set of functionaries cxercising the
powers of Government, 'The word wfility does
not so clearly pomnt to the 1deas of pleasure and
pain as the words happiness and felwity do: nor
does it tead us to the consideration of the num-
ber, of the interests affected ; to the number, as
bemng the circumstance, which contributes, in
the largest proportion, to the formation of the
standard here in question; the standard of right
and wrong, by which alone the propriety of
human conduct, 1n every situation, can with
propriety be tried. This want of a sufficiently
manifest connexion between the ideas of happi-
ness and pleasure on the one hand, and the ufea
of wutility on the other, I have every now and
then found operating, and with but too much
efficiency, as a bar to the acceptance, that might
otherwise have been given, to this principle,

the object of which is to rear the fabric of
felicity by the hands of reason and of law.
Systems which attempt to question it, deal
m sounds instead of sense, in caprice instead
of reason, in darkness instead of light.

But enough of metaphor and declamation:
it is not by such means that moral science 1s
to be improved.

1.

The principle of utility is the foundation
of the present work : it will be proper there-
fore at the outset to give an explicit and de-
terminate account of what is meant byit. By
the principlet of utility is meant that prn-
ciple which approves or disapproves_of every
action_whatsoever, according to the tendency
wiich it appears to have to sugment or dimi-
nish the happiness of the party whose interest
iy in question:_or, what is the same thing
other words, to promote or to oppose that
_bappiness, I say of every action whatsoever;
and therefore not only of every action of a
private individual, but of every measure of
government.

j6o8
By utility is meant that property in any
object, whereby it tends to_produce benefit.

+ [Principle. ] The word principle is derived
from the Latin principium: which seems to be
compounded of the two words primus, first, or
chief, and cipium, a termination which seems to
be derived from capio, to take, as in mancipium,
municipium ; to which are analogous awuceps,
forceps, and others. It is a term of very vague
and very extensive signification: it is apphed to
any thing which is conceived to serve as a foun-
dation or beginning to any series of operations:
m some cases, of physical operations: but of
mental operations in the present case.

The principle here mn question may be taken
for an act of the mind; a sentiment; a senti-
ment of approbation; a sentiment which, when
applied to an action, approves of 1ts utiiity, as
that quality of 1t by which the measure of appro-
bation or disapprobation bestowed upon 1t ought
to be governed.
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this in the present case comes to the samg
thing), or (what comes again to the same
thing) to prevent the happeming of mischief,
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advantage, pleasure, good, or happiness (all ]

pain, evil, or unhappiness to the party whose
interest is_considered : if that par
community in general, then the happiness of

the community: if a particular individual
then the happiness of that individual,
w

et S

The interest of the community is one of
the most general expressions that can occur
in the phraseology of morals : no wonder that
the meaning of it is often lost. When it has
a meaning, it is this, The community is a
fictitious body, composed of the individual
persons who arc considered as constituting
as 1t were its members. The interest of the
community then is, what ?—the sum of the
interests of the several members who com-
pose it.

V.

It is in vain to talk of the interest of the
community, without understanding. what is
the mnterest of the individual.® A thing is
said to promote the interest, or to be for the
interest, of an individual, when it tends to
add to the sum total of his pleasures: or,
what comes to the same thing, to diminish
the sum total of his pains.,

v Y

An action then may be said to be con-
formable to the principle of utilty, or, for
shortness sake, to utiity (meaning with re-
spect to the community at large), when the
tendency it has to augment the happiness of
the community is greater than any 1t has to
diminish it.

VIL

A measure of government (which is but a
particular kind of action, peirformed by a par-
ticular person or persons) may be said to be
conformable to or dictated by the principle
of utility, when in like manner the tendency
which it has to augment the happiness of the
community is greater than any which it has
to diminish it.

VIIL

‘When an action, or in particular a measure
of government, is supposed by a man to be
conformuble to the principle of utility, it may
be convenient, for the purposes of discourse,
to imagine a kind of law or dictate, called a
law or dictate of utility : and to speak of the
action in question, as being conformable to
such law or dictate.

1X.

A man may be said to be a partizan of the
principle of utility, when the approbation or
disapprobation he annexes to any action, or

*® [Interest, &c.] Interest is one of those
words, which not having any superior genus,
cannot in the ordinary way be defined.

[Cu. L

to any measure, is determined, by and pro-
portioned to the tendency which he con-
ceives it to have to augment or to diminish
the happiness of the community: or in other
words, to its conformity or unconformity to
the laws or dictates of utility.

X.

Of an action that is conformable to the
principle of utility, one may always say
either that it is one that ought to be done,
or at least that it is not one that ought not
to be done. One may say also, that it is
right it should be done; at least that it is not
wrong it should be done: that it is a right
action; at least that it is not a wrong action.
When thus interpreted, the words ought, and
right and wrong, and others of that stamp,
have a meaning: when otherwise, they have
none.

XI.

Has the rectitude of this principle been
ever formally contested? It should seem
that 1t had, by those who have not known
what they have been meaning. Is it suscep-
tible of any direct proof? It should seem
not: for that which is used to prove every
thing else, cannot itself be proved: a chain
of preofs must have their commencement
somewhere. To give such proof 1s as im-
possible as it is needless.

XIil,

Not that there is or ever has been that
human creature breathing, however stupid or
perverse, who has not on many, perhaps on
most occasions of his life, deferred toit. By
the natural constitution of the human frame,
on most occasions of their lives men in gene-
ral embrace this prinaple, without thinking
of it: if not for the ordering of their own
actions, yet for the trying of their own ac-
tions, as well as of those of other men. There
bave been, at the same time, not many, per-
haps, even of the most intelligent, who have
been disposed to embrace it purely and with-
out reserve. 'There are even few who have
not vaken some occasion or other to quarrel
with it, either on account of their not under-
standing always how to apply it, or on ac-
count of some prejudice or other which they
were afraid to examine into, or could not
bear to part with. For such is the stuff that
man 1s made of: in principle and in prac-
tice, in a right track and in a wrong one, the
rarest of all human guulities is consistency.

X1,

When a man attempts to combat the prin-
ciple of utihity, it is with reasons drawn,
without his being aware of 1t, from that very
principle itself.+ His arguments, 1f they prove

-S ¢ The principle of utility (I have heard it
said) is a dangerous principle: it is dangerous
on certain occasions to consult it.” This is as
much as to say, what? that it is not consonant
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any thing, prove not that the principle is
wrong, but that, according to the applhications
he supposes to be made of it, it is misapphed.
Is it possible for & man to move the earth?
Yes; but he must first find out another earth
to stand upon.

to utility, to consult utibity ; in short, that 1t is
20t consulting it, to consult it.

Addition by the Author, July 1822
Not long after the pubiicanon of the Frag-
ment on Government, anno 1776, in which, m
the character of an all-comprehensive and all.
commanding principle, the principle of wutility
was brought to view, one person by whom ob-
servation to the above effect was made was Alex-
ander Wedderburn, at that time Attorney or
Solicitor General, afterwards successively Chiet
Justice of the Common Pleas, and Chancellor
of England, under the successive titles of Lord
Loughborough and Earl of Rosslyn. It was
made—not indeed in my hearing, but in the
hearing of a person by whom 1t was almost 1m-
mediately communicated to me. So far from
being self-contradictory, 1t was a shrewd and
gerfectly true one. By that distinguished
unctionary, the state of the Government was
thoroughly understood : by the obscure indivi-
dual, at that time not so much as supposed to be
$0 : his disquisitions had not been as yet applied,
with any thing like a comprehensive view, to the
field of Constitutional Law, nor therefore to
those features of the English Government, by
which the greatest happiness of the ruling one
with or without that of a favoured few, are now
so plainly seen to be the only ends to which the
course of 1t has at any time been directed, The
principle of utuity was an appellative, at that
time employed—employed by me, as 1t had been
by others, to designate that which, 1 a more
perspicuous and mstructive manner, may, as
above, be designated by the name of the g7 catest
happiness principle. ¢ This principle (sad
Wedderburn) 1s a dangerous one.” Saying so,
he said that which, to a certain extent, is strictly
true: a prnciple, which lays down, as the only
right and justifiable end of Government, the
greatest happiness of the greatest number—how
can it be denied to be a dangerous one ? danger-
ous 1t unquestionably is, to every government
which has for its actuzal end or object, the great-
est happiness of a certain one, with or without
the addition of some comparatively small num-
ber of others, whom it is matter of pleasure or
accommodation to him to admat, each of them, to
a share in the concern, on the footing of g0 many
Jjunior partners. Dangerous it therefore reall
was, to the interest-—the sinister interest—of ail
those functionaries, himself included, whose in-
terest it was, to maximize delay, vexation, and
expense, in judicial and othermodes of procedure,
for the sake of the profit, extractible out of the
expense. In a Government which had for its
end in view the greatest happiness of the greatest
number, Alexander Wedd};,rbum might have
been Attorney General and then Chancellor: but
he would not have been Attorney General with
£15,000 a-year, nor Chancellor with a peerage,
with a veto upon all justice, with £25,000 a-year,
and with 500 siecures at his disposal, under
the name of Ecclesiastical Benefices, besides
et cateras.

OF THE PRINCIPLE OF UTILITY. 3

X1V,

To disprove the propriety of it by argu-
ments is impossible; but, from the causes
that have been mentioned, or from some
confused or partial view of it, a man may
happen to be disposed not to relish it. Where
this is the case, if he thinks the settling of
his opinions on such a subject worth the
trouble, let him take the following steps, and
at length, perhaps, he may come to reconcile
himself to it.

1. Let him settle with hmself, whether
he would wish to discard this principle alto-
gether; if so, et him consider what it is that
all his reasonings (in matters of politics espe-
cially) can amount to?

2. If he would, let him settle with himself,
whether he would judge and act without any
principle, or whether there 1s any other he
would judge and act by ?

3. If there be, let him examine and satisfy
himself whether the principle he thirks he
has found is really any separate intelligible
principle; or whether 1t be not a mere prin-
ciple in words, a kind of phrase, which at
bottom expresses neither more nor less than
the mere averment of his own unfounded
sentiments; that is, what in another person
he might be apt to call caprice ?

4. If he is inclined to think that his own
approbation or disapprobation, annexed to the
idea of an act, without any regard to its con-
sequences, is a sufficient foundation for him
to judge and act upon, let him ask himself
whether his sentiment is to be a standard of
right and wrong, with respect to every other
man, or whether every man’s sentiment has
the same privilege of being a standard to
itself?

5. In the first case, let him ask himself
whether his principle is not despotical, and
kostile to all the rest of human race?

6, In the second case, whether it is not
anarchial, and whether at this rate there ate
not as many different standards of right and
wrong as there are men? and whether even
to the same man, the same thing, which is
right to-day, may not (without the least
change in its nature) be wrong to-morrow ?
and whether the same thing is not night and
wrong in the same place at the same time?
and in either case, whether all argument is
not at an end? and whether, when two men
have said, ¢ 1 like this,” and * I don’t like
it,” they can (upon such a principle) have any
thing more to say ?

7. If he should have said to himself, No:
for that the sentiment which he proposes as
a standard must be grounded on reflection,
let him say on what pariiculars the reflection
is to turn? If on particulars having relation
to the utility of the act, then let him say
whether this is not deserting his own prin-
ciple, and borrowing assistance from that
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very one in opposition to which he sets it
up: or if not on those particulars, on what
other particulars ?

8. If he should be for compounding the
matter, and adopting his own principle in
part, and the principle of utility in part, let
him say how far he will adopt it?

9. When he has settled with himself where
he will stop, then let him ask himself how he
Jjustifies to himself the adopting it so far? and
why he will not adopt it any farther ?

10. Admitting any other principle than the
principle of utility to be a right principle, a
principle that it is right for a man to pursue;
admitting (what is not true) that the word
right can have a meaning without reference
to utility, let him say whether there is any
such thing as a motwve that a man can have
to pursue the dictates of it: if there is, let
him say what that motive is, and how it 15
to be distinguished from those which enforce
the dictates of utility : if not, then lastly let
him say what it is this other principle can be
good for?

CHAPTER IL
OF PRINCIPLES ADVERSE TO THAT GF UTILITY.

1.
Ir the prineiple of utility be a right prineiple
to be governed by, and that m all cases, 1t
follows from what has been just observed,
that whatever principle differs from it in any
case must necessarily be a wrong one. To
prove any other principle, therefore, to be a
wrong one, there needs no more than just to
show it to be what it is, a principle of which
the dictates are in some point or other differ-
ent from those of the principle of utility: to

state it is to confute it.

1L
A principle may be different from that of
atility in two ways: 1. By being constantly
opposed to it: this is the case with a prin-
ciple which may be termed the principle of
asceticism.* 2. By being sometimes opposed

* [ Asceticism, ] Asceticis aterm that has been
sometimes applied to Monks. It comes from a
Greek word which signifies exercise. The prac-
tices by which Monks sought to distinguish
themselves from other men were called their Ex-
ercises. These exercises consisted in so many
contrivances they had for tormenting themselves.
By this they thought to ingratiate themselves
with the Deity. For the Deity, said they, isa
Being of infinite benevolence: now a Being of
the most ordinary benevolence is pleased to see
others make themselves as happy as they can:
therefore to make ourselves as unhappy as we
can is the way to please the Deity. If any body
ask them, what motive they could find for doing
all this? Oh! said they, you are not to imagine
that we are punishing ourselves for nething: we

[Ch. L

to it, and sometimes not, ag it may happen:
this is the case with another, which may be
termed the principle of sympathy and anti-
pathy.

11,

By the principle of asceticism I mean that
principle, which, like the principle of utility,
approves or disapproves of any action, ac-
cording to the tendency which it appears to
have to augment or dimimish the happiness of
the party whose interest is in question ; but
in an inversive manner: approving of actions
in as far as they tend to diminish his happi-
ness; disapproving of them in as far as they
tend to augment it.

Iv.

It is evident that any one who reprobates
any the least particle of pleasure, as such,
from whatever source derived, is pro tanto a
partizan of the principle of asceticism. It is
only upon that principle, and not from the
principle of utility, that the most abominable
pleasure which the vilest of mulefactors ever
reaped from his crime would be to be repro-
bated, if it stood alone. The case is, that it
never does stand alone; but is necessarily
followed by such a quantity of pain (or, what
comes to the same thing, such a chance for a
certamn quantity of pain) that the pleasure in
comparison of it, is as nothing: and this is
the true and sole, but perfectly sufficient,
reason for making it a ground for punish-
ment.

v.

There are two classes of men of very dif-
ferent complexions, by whom the principle
of asceticism appears to have been embraced ;
the one a set of moralists, the other a set of
rehgionists. Different accordingly have been
the motives which appear to have recom-
mended it to the notice of these different
parties. Hope, that is, the prospect of plea-
sure, seems to have animated the former:
hope, the aliment of philosophic pride: the
hope of honour and reputation at the hands
of men. Fear, that is, the prospect of pain,
the latter : fear, the offspring of superstitious
fancy : the fear of future punishment at the
hands of a splenetic and revengeful Deity.
1 say in this case fear: for-of the invisible
future, fear is more powerful than hope,

know very well what we are about. You are to
know, that for every gram of pain it costs us
now, we are to have a hundred grains of plea-
sure by and by. The case is, that God loves to
see us torment ourselves at present: indeed he
has as good as told us so. But this is done only
to try us, in order just to see how we should
behave: which it is plain he could not kunow,
without making the experiment. Now then,
from the satisfaction it gives him to see us make
ourselves as unhappy as we can make ourselves
in this present hife, we have a sure proof of the
satisfaction it will give him to see us as happy
as he can make us in a if2 to come.
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These circumstances characterize the two
different parties among the partizans of the
principle of asccticism: the parties and their
motives different, the principle the same.
VL
The religious party, however, appear to
have carried it farther than the philosophical:
they have acted more consistently and less
wisely. The philosophical party have scarcely
gone farther than to reprobate pleasure : the
religious party have frequently gone so far as
to make it a matter of merit and of duty to
court pain. The philosophical party have
hardly gone farther than the making pain a
matter of indifference. 1t is ro evil, they
have said: they have not said, it is a good.
They have not so much as reprobated all
plcasure in the lump.  They have discarded
only what they have called the gross; that
is, such as are organical, or of which the
origin is easily traced up to such as are or-
ganical : they have even cherished and mag-
nihed the refined. Yet this, however, not
under the name of pleasure : to cleanse itself
fiom the sordes of its impure original, it was
necessary 1t should change its name: the
honourable, the glorious, the reputable, the
becoming, the honestum, the decorum, 1t was
to be called : in short, any thing but pleasure.
VIL
From these two sources have flowed the
doetrines from which the sentiments of the
bulk of mankind have all along received a
tincture of this prineiple ; some from the phi-
losophical, some fiom the religious, some
from both. Men of education more fre-
quently from the philosophical, as more
suited to the elevation of their sentiments :
the vulgar more frequently from the super-
stitious, as more suited to the narrowness of
their intellect, undilated by knowledge - and
to the abjectness of their condition, conti-
nually open to the attacks of fear. The tine-
tures, however, derived from the two sources,
would naturally intermingle, insomuch that
a man would not always know by which of
them he was most influenced : and they would
often serve to corroborate and enliven one
another. It was this conformity that made
a kind of alliance between parties of a com-
plexion otherwise so dissimilar: and disposed
them to unite upon various occasions against
the common enemy, the partizan of the prin-
ciple of utility, whom they joined in brand-
ing with the odious name of Epicurean,
vIiL
The principle of asceticism, however, with
whatever warmth it may have been embraced
by its partizans as a rule of private con-
duet, seems not to have been carried to any
considerable length, when applied to the busi-
ness of government. In a few instances it
l.as been carried a little way by the philoso-
phical party : witness the Spartan regimen.

OF PRINCIPLES ADVERSE TO THAT OF UTILITY. 5

Though then, perhaps, it may be considered
as having been a measure of security: and
an application, though a precipitate and per-
verse application, of the principle of utihty.
Scarcely in any instances, to any consider-
able length, by the religious: for the various
monastic orders, and the societies of the
Qusakers, Dumplers, Moravians, and other
religionists, have been free societics, whose
regimen no man has been astricted to with-
out the intervention of his own consent.
Whatever merit a man may have thought
there would be 1n makin ; hiumself miserable,
no such notion seems ever to have occurred
to any of them, that it may be a merit, much
less a duty, to make others miserable: al-
though it should seem, that if a certain quan-
tity of misery were a thing so desirable, it
would not matter much whether it were
brought by each man upon himself, or by one
man upon another. It is true, that from the
same source from whence, among the religion-
ists, the attachment to the principle of asceti-
cism took its rise, flowed other doctrines and
practices, from which misery in abundance
was produced in one man by the instrumen-
tality of another : witness the holy wars, and
the persecutions for religion. But the pas-
sion for producing misery in these cases pro-
ceeded upon some special ground: the exer-
cise of it was confined to persons of particular
descriptions: they were tormented, not as
men, but as heretics and infidels. To have
inflicted the same museries on their fellow-
believers and fellow-sectaries, would have
been as blameable in the eyes even of these
religionists, as in those of a partizan of the
principle of utility. For a man to give him-
self a certain number of stripes was indeed
meritorious : but to give the same number of
stripes to another man, not consenting, would
have been a sin. We read of saints, who for
the good of their souls, and the mortification
of therr bodies, have voluntarily yielded them-
selves a prey to vermin: but though many
persons of this class bave wielded the reins
of empire, we read of none who have set
themselves to work, and made laws on pur-
pose, with a view of stocking the body politic
with the breed of highwaymen, housebreakers,
or incendiaries. If at any time they have
suffered the nation to be preyed upon by
swarms of idle pensioners, or useless place-
men, it has rather been from negligence and
imbeacility, than from any settled plan for
oppressing and plundering of the people.*
If at any time they have sapped the sources
of national wealth, by cramping commerce,
and driving the inhabitants into emigration,
it has been with other views, and in pursuit
of other ends. If they have declaimed against

* So thought Anno 1780 and 1789--Not so
Anno 1814, —J, BEN1HAM,
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the pursuit of pleasure, and the use of wealth,
they have commonly stopped at declamation:
they have not, like Liycurgus, made express
ordinances for the purpose of banishing the
precious metals. If they have established
idleness by alaw, it has been not because idle-
ness, the mother of vice and misery, is itself
a virtue, but because idleness (say they) is
the road to holiness. If under the notion of
fasting, they have joined in the plan of con-
fining thewr subjects to a diet, thought by
some to be of the most nourishing and pro-
lific nature, it has been not for the sake of
making them tributaries to the nations by
whom that diet was to be supplied, but for
the sake of manifesting their own power, and
exercising the obedience of the people. If
they have established, or suffered to be esta-
blished, punishments for the breach of celi-
bacy, they have done mo more than comply
with the petitions of those deluded nigorists,
who, dupes to the ambitious and deep-laid
policy of their rulers, first laid themselves
under that idle obligation by a vow.
1X.

The principle of asceticism seems origi-
nally to have been the reverie of certain hasty
speculators, who having perceived, or fancied,
that certain pleasures, when reaped in certain
circumstances, have, at the long run, been
attended with pains more than equivalent to
them, took occasion to quarrel with every
thing that offered itsclf under the name of
pleasure. Having then got thus far, and
having forgot the pomnt which they set out
from, they pushed on, and went so much fur-
ther as to think it meritorious to fall in love
with pain. Even this, we sece, is at bottom
but the principle of utility misapplied.

X.

The principle of utility is capable of
being consistently pursued, and 1t is but
tautology to say, that the more consistently
it is pursued, the bettcr it must ever be for
buman-kind. The pnnciple of asceticism
never was, nor ever can be, consistently pur-
sued by any living creature. Let but one
tenth part of the inhabitants of this earth
pursue it consistently, and in a day’s time
they will have turned it mto a hell.

XL
Among principles adverse® to that of uti-

* The following Note was first printed in Ja-
nuary 1789: —

It ought rather to have been styled, more
extensively, the principle of caprice. Where 1t
applies to the choice of actions to be marked
out for injunction o‘rj)rohibition, for reward or
punishment, (to stand, in a word, as subjects
for obligations to be ixggosed), it may indeed
with propriety be termed, as m the text, the
principle of sympathy and antipathy. But this
appellative does not so well apply to it, when
occupied in the choice of the cvents which are to
serve as sources of sitle with respect to rights:

[Ca. 11

lity, that which at this day seems to have
most influence in matters of government,
is what may be called the principle of sym-

where the actions prohibited and allowed, the
obligations and rights being already fixed, the
only question is, under what circumstances a
man is to be invested with the one or subjected
to the other ? from what incidents oecasion is to
be taken to invest a man, or to refuse to invest
him, with the one, or to subject hmm to the
other? In this latter case 1t may more appo-
sitely be characterized by the name of the plan-
tastic principle. Sympathy and anti athP are
affections of the sensible faculty. But the cKoice
of #itles with respect to rights, especially with re-
spect to proprietary rights, upen grounds uncon-
nected with utility, has been in many instances
the work, not of the affections but of the imagi-
nation.

When, in justification of an article of English
Common Law, calling uncles to succeed in cer-
tain cases wmn preference to fathers, Lord Coke
produced a sort of ponderosity he had discovered
in rights, disqualitying them from ascending in
a straight line, 1t was not that he loved uncles
particularly, or haied fathers, but because the
analogy, such as it was, was what his unagina-
tion presented him with, instead of a reasom,
and because, to a judgment unobservant of the
standard of utility, or unacquainted with the
art of consulting it, where affection 1s out of the
way, imagination is the only guide.

en I know not what ingenious grammarian
invented the proposition Delegatus nom potest
delegare, to serve as a rule of law, it was not
surely that he had any antipathy to delegates of
the second order, or that it was any pleasure to
him to think of the rum which, for want of a
manager at home, may befal the affairs of a
traveller, whom an unioreseen accident has de-
prived of the object of his choice: it was, that
the mcongruity, of giving the same law to ob-
Jects so contrasted as active and passcoe are, was
not to be surmounted, and that -afus chunes, as
well as it contrasts, with -are.

‘When that inexorable maxim (of which the
dommion 1s no more to be defined, than the date
of its birth, or the name of 1ts father, 1s to be
found) was imported from England for the go-
vernment of Bengal, and the whole fabric of
judicature was crushed by the thunders of ex
post fucto justice, it was not surely that the
prospect of a blameless magistracy perishing in
prison afforded any enjoyment to the unoffended
authors of their misery ; but that the music of
the maxim, absorbing the whole 1magination,
had drowned the cries of humanity along with
the dictates of common sense.* Fiat Justitia,

—_— ruat
= Additional Note by the Author, July 1322__
Add, and thatthe bad system, of Mahometanand
other native law, was to be put downat allevents,
to make way for the inapplicable and still more
mischievous system, of English Judge-made
law,and, by the hand of his accomplice Hastings,
was to be put mto thepocket of Impey — importer
of this instrument OF subversion.—£8000 a-year
contrary to law, in addition to the £8000 a-year
lavished upon him, with the custornary profusion,
by the hand of law..See the Account of this
transaction in Mell’s British India.

To this Governor a statue is erecting by a vote
of East India Directors and Proprietors: on “ﬁ

ould
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pathy and antipathy. By the principle of
sympathy and antipathy, I mean that prin-
ciple which approves or disapproves of certain

ruat celum, says another maxim, as full of ex-
travagance as 1t is of harmony: Go heaven to
wreck —so justice be but done : —and what is the
run of kingdoms, in comparison of the wreck of
heaven ?

So again, when the Prussian chancellor, in-
spired with the wisdem of I know not what Ro-
man sage, proclaimed in good Lotin, for the
edafication of German ears, Servitus servitutis
non datur | Cod, Fred, tom. 1i. par. 2. hv, 2, tit. x.
§ 6, p. 308], it was not that he had conceived
any aversion to the lifeholder who, during the
continuance of his term, should wish to gra-
tify a neighbour with a night of way or water, or
to the neighbour who should wish to accept of
the indulgence ; but that, to a junisprudential
ear, -tus -futis sound little less melodious than
-atus -are. Whether the melody of the maxim
was the real reason of the rule, 1s not left open
to dispute: for 1t 1s ushered in by the conjunction
quwa, reason’s appointed harbinger: guia servia
tus servitutis non datur.

Neither would equal melody have been pro-
duced, nor indeed could similar melody have
been called for, 1n either of these instances, by
the opposite provision : 1t is only when they are
opposed to general rules, and not when by their
conformity they are absorbed 1n them, that more
specific ones can obtain a separate existence,
Delegatus potest delegare, and Servitus servi-
tutis datur, provisions already included under
the general adoption of contracts, would have
been as unnecessary to the apprehension and the
memory, as, in companson of their energetic
negatives, they are insipid to the ear.

ere the inquiry diligently made, 1t would
be found that the goddess of haimony has ex-
ercised more influence, however latent, over the
dispensations of Themus, than her most dihgent
historiographers, or even her most passiouate
panegyrists, seem to have been aware of. Every
one knows, how, by the ministry of Orpheus, 1t

should be inscribed — Let it but put money into
our pockets, no iyranny too flagitwous to be wor-
shipped by us.

To this statue of the Arch-malefactor should
be added, for a companion, that of the long-robed
accomplice : the one lodging tire bribe in the
hand of the other. The hundred millions of
plundered and oppressed Hindoos and Mahome-
tans pay for the one: a Westminster-Hall suk-
scription might pay for the other.

What they have done for Ireland with her
seven millions of souls, the authorsed deniers
and perverters of justice have done for Hindostan
with her hundred millions, In this there is no.
thing wonderful. The wonder is—that, under
such institutions, men, though in ever such small
number, should be found, whom the view of the
injustices which, by English Judfe-made law,
they are compelled to commit, and the miseries
they are thus compelled to produce, deprive of
health and rest. Witness the Letter of an
English Hindostan Judge, Sept. 1,1819, which
lies before me. I will not make so cruel a re-
quital for his honesty, as to put his name in
print : indeed the House of Commons’ Docu-
ments already published leave little need of it.

OF PRINCIPLES ADVERSE 'fO THAT OF UTILITY. v

actions, not on account of their tending to
augment the happiness, nor yet on account
of their tending to diminish the happiness of

was she who first collected the sons of men be-
neath the shadow of the sceptre: yet, in the
midst of continual experience, men seem yet to
learn, with what successful diligence she has
laboured to guide it in its course. Every one
knows, that measured numbers were the lan-
guage of the infancy of law: none seem to have
observed, with what imperious sway they have
governed her maturer age. In English jurisa
{)mdence in particular, the connexion betwixt
aw and music, however less perceived than in
Spartan legislation, is not perhaps less real nor
less close. 'The music of the Othce, though not
of the same kind, 1s not less musical in 1ts kind,
than the music of the Theatre; that which
hardens the heart, than that which softens it:—
sostenutos as long, cadences as sonorous ; and
those governed by rules, though not yet pro-
mulgated, not less determinate. Search indict-
ments, pleadings, proceedings 1n chancery, con-
veyances: whatever trespasses you may find
agamst truth and common sense, you will find
none against the laws of harmony. The English
Liturgy, justly as this quality has been extolled
in that sacred office, possesses not a greater mea-
sure of it, than is commonly to be found in an
English Act of Parhament. Dignity, simplici-
ty, brevity, precision, iut,elliiibihty, possibilit
of bemg retained or so mauch as apprehended,
every thing yields to Harmony. Volumes might
be filled, shelves loaded, with the sacrifices that
are made to this insatiate power. Expletives,
her ministers in Grecian poetry, are not less
busy, though in different shape and bulk, in
Englhsh legislation ; m the former, they are
monosyllables ;2 1n the latter, they are whole
lines.b

To return to the principle of sympathy and
antipathy : a term preferred at first, on account
of its impartiality, to the princeple of caprice.
The choice of an appellative, in the above re-
spects t00 narrow, was owing to my not having,
at that time, extended my views over the civil
branch of law, any otherwise than as I had found
it inseparably mvolved in the penal. But when
we come to the former branch, we shall sce the
phantastic principle making at least as great a
figure there, as the principle of sympathy and
antipathy in the Iatter.

In the days of Lord Coke, the light of utility
can scarcely be said to have as yet shone upon
the face of Common Law. If a faint ray of
it, under the name of the ergumentum ab in-
convenienti, is to be found in a list of about
twenty topics exhibited by that great lawyer as
the co-ordimate leaders of that alleg:erfect system,
the admission, so circumstanced, is as sure a
proof of neglect, as, to the statues of Brutus and
Cassius, exclusion was a cause of notice. It
stands, neither in the front, nor in the rear, nor
in any post of honour ; but huddled in towards
the middle, without the smallest mark of pre-
ference. [Coke Littleton. 11, a.] Nor is this
Latin inconvenience by any means the same

thing

a My 7015 pt, vob, &C-
b And be it further enacted by the authority
aforesaid, that— Provided always, and it is here.
by further enacted and declared that— &c. &c.
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the party whose interest is in question, but
merely because a man finds himself disposed
to approve or disapprove of them: holding
up that approbation or disapprobation as a
sufficient reason for itself, and disclaiming
the necessity of looking out for any extrinsic
ground. Thus far in the general department
of morals: and in the particular department
of politics, measuring out the quantum (as
well as determining the ground) of punish-
ment, by the degree of the d:sapprobation.
XIL

1t is manifest, that this is rather a prin-
ciple in name than in reality: it is not a
positive principle of itself, so much as a
term employed to signify the negation of all
principle. What one expects to find in a
principle is something that points out some
external consideration, as a means of war-
ranting and guiding the internal sentiments
of approbation and disapprobation : this ex-
pectation is but ill fulfilled by a proposition,
which does neither more nor less than hold
up each of those sentiments as a ground and
standard for itself.

XIIL

In looking over the catalogue of human
actions (says a partizan of this principle)
in order to determine which of them are
to be marked with the seal of disappro-
bation, you need but to take counsel of your
own feelings : whatever you find in yourself
a propensity to condemn, is wrong for that
very reason. For the same reason it is also
meet for punishment : in what proportion it
is adverse to utility, or whether it be adverse
to utility at all, is a matter that makes no
difference. In that same proportion also is
it meet for punishment : if you hate much,
punish much : if you bate little, pumsh little :
punish as you hate. If you hate not at all,
pumsh not at all : the fine feelings of the soul
are not to be overborne and tyranmzed by

thing with the Englhsh one. It stands distin-
guished from mischief: and because by the vul.
gar it is taken for something less bad, it is given
by the learned as something worse.” The law
prefers @ mischief to an inconvenience, says an
admired maxim, and the more admired, because
as nothing 1s expressed by it, the more is sup-
posed to be understood.

Not that there is any avowed, much less a
constant opposition, between the prescriptions of
utility and the operations of the common law :
such constancy we have seen to be too much even
for ascetic fervor. [Supra, par. x.] From time
to time, instinct would unavoidably betray them
into the paths of reason: instinet which, however
it may be cramped, can never be Killed by edu-
cation, The cobwebs spun out of the materials
brought together by * the competition of oppo-
site analogies,” can never have ceased bein
warped by the silent attraction of the rationa
principle: though it should have been, as the
needle is to the magner, without the privity of
conscience,

[Cu.IL

the harsh and rugged dictates of political
utility.
X1V,

The various systems that have been formed
concerning the standard of right and wrong,
may all be reduced to the principle of sym-
pathy and antipathy. One account may
serve for all of them. They consist all of
them in so many contrivances for avoiding
the obligation of appealing to any external
standard, and for prevailing upon the reader
to accept of the author’s sentiment or opinion
ag areason, and that a sufficient one, for itself.
The phrases different, but the principle the
same.*

* It is curious enough to observe the va-
riety of inventions men have hit upon, and the
variety of phrases they have brought forward, in
order to conceal from the world, and, if possible,
from themselves, this very general and therefore
veri' pardonable self-sufficiency.

. One man [Lord Shaftesbury, Hutchin-
son, Hume, &c.] says, he has a thing made on
purpose to tell him what is right and what is
wrong ; and that itis called a moral sensc: and
then he goes to work at his ease, and says, such
a thing is right, and such a thing is wrong —
why ? ‘ because my moral sense tells me 1t is,”

2. Another man [Dr. Beattie] comes and
alters the phrase: leaving out morel, and put-
ting in common, in the room of it. He then
tells you, that his common sense teaches him
what 1s right and wrong, as surely as the other’s
moral sense did : meaning by common sense, a
sense of some kind or other, which, he says, is
possessed by all mankind : the sense of those,
whose sense is not the same as the author’s, be-
mﬁ struck out of the account as not worth taking,
This contrivance does better than the other ; for
a moral sense, being anew thing, a man may
feel about him a good while without being able
to find it out : but common sense is as old as the
creation ; and there is no man but would be
ashamed to be thought not to have as much of
it as his neighbours, It has another great ad.
vantage : by appearing to share power, 1t lessens
envy : for when a man gets up upon this ground,.
in order to anathematize those who differ from
him, it is not by a sic wole sic_jubeo, but by a
velilis judeatis.

3. Another man [ Dr. Price] comes, and says,
that as to a moral sense indeed, he éannot find
that he has any such thing: that however he has
an understanding, which will do quite as well.
This understanding, he says, is the standard of
right and wrong: it tells him so and so. All
good and wise men understand as he does: if
other men’s understandings differ in any pont
from his, so much the worse for them: itis a
sure sign they are either defective or corrupt.

4. Another man says, that here is an eter-
nal and immutable Rule of Right: that that
rule of right dictates so and so: and then he
begins giving you his sentiments upon any thing
that comesuppermost: and these sentiments(you
are to take for granted) are so many branches
of the eternal ru%er of right.

5. Another man [Dr. Clark}, or perhaps the
same man (it’s no matter) says, that there are cer~
tainpractices conformable, and others repugnant,
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XV.
It is manifest, that the dictates of this
principle will frequently coincide with those
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of utility, though perhaps without intend-
ing any such thing. Probably more frequently
than not: and hence it is that the business

to the Fitness of Things ; and then he tells you
at lis leisure, what practices are conformable
and what repugnant : just as he happens to hke
a practice or dislike it.

ti. A great multitude of people are continually
talking of the Law of Nature; and then they go
on giving you their sentiments about what 1s
right and what is wrong: and these sentiments,
you are to understand. are so many chapters, and
sections of the Law of Nature.

7. Instead of the phrase, Law of Nature, you
have sometimes Law of Reason, Right Reason,
Natural Justice. Natural Equity, Good Order,
Any of them will do equally well, This latter
is most used in politics, The three last are
much more tolerable than the others, because
they do not very explicitly claim to be any
thing more than phrases: they insist but feebly
upon the being looked upon as so many positive
standards of themselves, and seem content to be
taken, upon occasion, for phrases expressive of
the conformity of the thing in question to the
proper standard, whatever that may be. On
most occastons, however, it will be better to say
ntalety ¢ utilty 1s clearer, as referring more
exphicitly to pain and pleasure.

8. We have one philosopher [ Woolaston],
who says, there 1s no harm in any thing i the
world but 1 telling a he: and that 1f, for ex-
ample, you were to murder your own father,
this would only be a particular way of saying, he
was not your father.” Of course, when this phi-
losopher sees any thing that he does not hike, he
says, 1t 1s a particular way of telling a lie. It
is saying, that the act ought to be done, or may
be done, when, in truth, 1t ought not to be
done,

9, The fairest and openest of them all is that
sort of man who speaﬁs out, and says, I am of
the number of the Elect : now God himself takes
care to mnform the Elect what is right : and that
with so good effect, that let them strive ever so,
they cannot help not only knowing it but prac-
tising it. If therefore a man wants to know what
1s night and what is wrong, he has nothing to do
but come to me.

1t is upon the principle of antipathy that such
and such acts are often reprobated on the score
of their being unnatural : the practice of expos-
g children, established among the Greeks and
Romans, was an unnatural practice. Unnatural,
when it means any thing, means unfrequent:
and there 1t means something ; although nothing
to the present purpose. But here it means no
such thing : for the frequency of such acts is
perhaps the great complaint. It theretore means
nothing ; nothing, I mean, which there is in the
act itself. Al 1t can serve to exs)ress 18, the dis-
position of the person who is talking of it: the
disposition he is in to be angry at the thoughts
of it. Does 1t ment his anger ? Very likely it
may ; but whether it does or no is a question,
whieb, to be answered rightly, can only be an-
swered upon the principle of utility.

Unnatural, is as good a word as moral sense,
ot common sense; and would be as good a foun-
dation for a system. Such an act is unnatural 5
that 15, repugnant to natare : for I do not like
to practise it ; and, consequently, do not practise

it. It is therefore repugnant to what ought to
be the nature of every body else,

The mischief common to all these ways of
thinking and arguing (which, in truth, as we
have seen, are but one and the same method.
couched in different forms of words(? 15 their
serving as a cloke, and pretence, and aiiment,
to despotism: if not a despotisin in practice, a
despotism however in disposition : which is but
too apt, when pretence and power offer, to show
itself mn practice. The consequence is, that with
intentions very commonly of the iurest kind, &
man becomes a torment either to himself or his
fellow-creatures.  If he be of the melancholy
cast [ Dr. Price,} he sits in silent grief, bewail-
ing their blindness and depravity : if of the
irascible {Dr, Beattie,] he declaims with fury
and virulence against all who differ from him;
blewing up the coals of fanaticisin, and brand-
ing with the charge of corruption and insince-
ity, every man who does not think, or profess
to think as he does.

If such a man happens to possess the advan-
tages of style, his book may do a considerable
deal of mischief before the nothingness of it is
understood.

These principles, if such they can be called,
it is more frequent to see applied to morals than
to politics : but their influence extends itself to
both. In politics, as well as morals, a man will
be at least equally glad of a pretence for deciding
any question in the manner that best pleases
him, without the trouble of inqury. If a man is
an nfallible judge of what is right and wrong
in the actions of private individuals, why not in
the measures to be observed by public men in
the direction of those actions ? Accordingly (not
to mention other chimeras) I bave more than
once known the pretended law of nature set up
in legislative debates, in opposition to arguments
derived from the prmciple of utility.

“ But is it never, then, from any other con-
siderations than those of utility, that we derive
our notions of right and wrong ?” I do not
know: I do not care. Whether a moral senti-
ment can be originally conceived from any other
source than a view of utility, is one question :
whether upon cxamination and reflection it can,
ir, pomnt of fact, be actually persisted in and jus-
tified on any other ground, by a person reflecting
within himself, is another : whether in point of
right it can properly be justified on any other
ground, by a person addressing himself to the
community, 18 a third. The two first are ques-
tions of speculation : 1t matters not, comparatively
speaking, how they are decided. The lastis a
question of practice : the decision of it is of as
much importance as that of any can be.

« T feel in myself,” say you, * a disposition
to approve of such or such an action in a moral
view : but this is not owing to any notions I
have of its being a useful one to the community.
1 do not pretend to know whether it be an use-
ful one or not: it may be, for aught I know, a
mischievous one.” * But is it then,” say I,
¢ a mischievous one? Examine ; and if you can
make yourself sensible that it is so, then, if duty
means any thing, that is, moral duty, it is your
duty at least to abstain from it : and more than
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of penal justice is carried on upon that to-
lerable sort of footing upon which we see 1t
carried on in common at this day. For what
more natural or more general ground of hatred
to a practice can there be, than the mis-
chievousness of such practice ? What all men
are exposed to suffer by, all men will be dis-
posed to hate. It is far yet, however, from
being a constant ground: for when a man
suffers, it is not always that he knows what
it is he suffers by. A man may suffer griev.
ously, for instance, by a new tax, without
being able to trace up the cause of his suffer-
ings to the mjustice of some neighbour, who
has eluded the payment of an old one.
XVI.

The principle of sympathy and antipathy
is most apt to err on the side of severity.
It is for applying punishment in many cases
which deserve none: in many cases which
deserve some, it is for applying more than
they deserve. There is no incident imagi-
nable, be it ever so trivial, and so remote
from mischief, from which this principle may
not extract a ground of punishment. Any
difference in taste : any difference in opinion .
upon one subject as well as upon another,
No disagreement so trifling which persever-
ance and altercation will not render serious.
Each becomes in the other’s eyes an enemy,
and, if laws permit, a criminal.* This is

that, if it is what lies in your power, and can be
done without too great a sacrifice, to endeavour
to prevent it. It 1s not your cherishing the no-
tion of it in your bosom, and giving it the name
of virtue, that will excuse you.’

¢ T feel in myself,” say you again, “a dis-
positien to detest such or such an action in a
moral view ; but this 18 not owing to any notions
I have of 1ts being a mischievous one to the
community. 1 do not pretend to know whether
it be a mischievous one or not : it may be not a
mischievous one: 1t may be, for aught I know,
an useful one.” —¢ May it indeed,” say I, * an
useful one? but let me tell you then, that unless
duty, and right and wrong, be just what you
please to make them, if it really be not a mis-
chievous ene, and any body has a mind to do it,
it is no duty of your’s, but, on the contrary, 1t
would be very wrong in you, to take upon you to
prevent him : detest 1t within yourself as much
a8 you please ; that may be a very good reason
gunless it be also a useful one) for your not

omng it yourself : but if you go about, by word
or deed, to do any thing to hinder him, or make
him suffer for 1t, 1t is you, and not he, that have
done wrong : it is not your setting yourself to
blame his conduct, or branding it with the name
of vice, that will make him culpable, or you
blameless. Therefore, if you can make your-
self content that he shall be of one mind, and
you of another, about that matter, and so con-
tinue, it is well : but if nothing will serve you,
but that you and he must needs be of the same
mind, I'll tell you what you have todo: it is
for gou to get the better of your antipathy, not
for him to truckle to it.
* King James the First of England had con-
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one of the circumstances by which the hu-
man race is distinguished (not much indeed
to its advantage) from the brute creation.
XVIL

It is not, however, by any means unex-
ampled for this principle to err on the side
of lenity. A near and perceptible mischief
moves antipathy. A remote and impercep-
tible mischief, though not less real, has no
effect. Instances in proof of this will oceur
in numbers in the course of the work.* It
would be breaking in upon the order of it to
give them here.

XVIIL

It may be wondered, perhaps, that in all
this while no mention has been made of the
theological principle ; meaning that principle
which professes to recur for the standard of
right and wrong to the will of God. But
the case is, this is not in fact a distinet prin-
ciple. It is never any thing more or less
than one or other of the three before-men-
tioned principles presenting itself under an-

ceived a violent antipathy against Arians: two
of whom he burnt.» This gratification he pro-
cured himself without much difficulty : the no-
tions of the times were favourable to it. He
wrote a furious book against Vorstius, for being
what was called an Armiman : for Vorstius was
at a distance. He also wrote a furious book,
called “ A Counterblast to Tobaceo,” against
the use of that drug, which 8ir Walter Raleigh
had then lately introduced. Had the notions of
the times co-operated with him, he would have
burnt the Anabaptist and the smoker of tobacco
in the same fire. However, he had the satisfac-
tion of fputi:ing Raleigh to death afterwards,
though for another crime.

1sputes concerning the comparative excel.
lence of French and Italian music have occa-
sioned very serious bickerings at Paris. One
of the parties would not have been sorry (says
Mr. D’Alembert®) to have brought govern-
ment into the quarrel. Pretences were sought
after and urged. Long before that, a dispute
of like nature, and of at least equal warmth,
had been kindled at London upon the compara-
tive merits of two composers at London; where
riots between the approvers and disapprovers of
a new play are, at this day, not unfrequent.
The ground of quarrel between the Big-endians
and the Little-endians in the fable, was not
more frivolous than many an one which has laid
empires desolate, In Russia, it 13 said, there
was a time when some thousands of persons lost
their lives in a quarrel, in which the government
had taken part, about the number of fingers to
be used in making the sign of the cross, This
was in days of yore: the ministers of Catherine
IL are better instructeds than to take any other
part in such disputes, than that of preventing
the %arties concerned from doing one another a
mischief.

-+ See ch. xviii. [ Division], par. 42, 44,

= Hume’s Hist, vol. 6.
b Melanges Essai sur la Libert¢ de Ia Musique.
¢ Instruct. art. 474, 475, 476.
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other shape. The will of God here meant
cannot be his revealed will, as contained 1n
the sacred wiitings: for that is a system
which nobody ever thinks of recurring to at
this time of day, for the details of political
administration : and even before it can be
applied to the details of private conduct, it
is universally allowed, by the most eminent
divines of all persuasions, to stand in need
of pretty ample interpretations: else to what
use are the works of those divines? And
for the guidance of these interpretations, it
is also allowed, that some other standard
must be assumed. The will then which is
meant on this occasion, 1s that which may be
called the presumptive will: that is to say,
that which is presumed to be his will on ac-
count of the conforrmty of its dictates to
those of some other principle. What then
may be this other principle ? it must be one
or other of the three mentioned above: for
there cannot, as we have seen, be any more.
1t is plain, therefore, that, setting revelation
out of the question, no licht can ever be
thrown upon the stundard of right and wrong,
by any thing that can be sud upon the ques-
tion, what 1s God’s will. 'We may be per-
fectly sure, indeed, that whatever is right is
conformable to the will of God: but so far
is that from answering the purpose of show-
ing us what is right, that it is necessary to
know first whether a thing 1s right, in order
to know from thence whether it be conform-
able to the will of God.*
XIX.

There are two things which are very apt
to be confounded, but which it imports us
carefully to distingwsh: — the motive or
cause, which, by operating on the mind of

* The principle of theology refers every thing
to God’s pleasure, But what is God’s pleasure ?
God does not, he confessedly does not now, erther
speak or write to us. How then are we to know
what is his pleasure ? By observing what 1s our
own pleasure, and pronouncing it to be his. Ac-
cordingly, what is called the pleasure of God
1s and must necessarlly be (revelation apart)
neither more nor less than the good pleasure of
the person, whoever he be, who 1s pronouncing
what he believes, or pretends, to be God's plea-
sure. How know you it to be God’s pleasure
that such or such an act should be abstained
from ? whence come you even to suppose as
much?  Because the engaging in 1t would,
I 1magine, be prejudicial upon the whole to the
happiness of mankind;” says the partizan of
the principle of utility : * Because the commis-
sion of it'is attended with a gross and sensual,
or at least with a trifing and transient satisfac-
faction;” says the partizan of the principle of
asceticism : * Because I detest the thoughts of
it; and I cannot, neither ought I to be called
upon to tell why;” says he who proceeds upon
the principle of antipathy. In the words of one
or other of these must that person necessarily
answer (revelation apart) who professes to take
for his standard the will of God.
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an individual, is productive of any act . and
the ground or reason which warrants a legis-
lator, or other by-stander, in regarding that
act with an eye of approbation. When the
act happens, in the particular instance in
question, to be productive of effects which
we approve of, much more if we happen to
observe that the same motive may frequently
be productive, in other instances, of the like
effects, we are apt to transfer our approba-
tion to the motive itself, and to assume, as
the just ground for the approbation we be-
stow on the act, the circumstance of 1ts ori-
ginating from that motive. It is in this way
that the sentiment of antipathy has often
been considered as a just ground of action.
Antipathy, for instance, in such or such a
case, is the cause of an action which is at-
tended with good effects: but this does not
make it a right ground of action in that case,
any more than in any other. Still farther.
Not only the effects are good, but the agent
sees heforehand that they will be so. This
may make the action indeed a perfectly right
action: but it does not make antipathy a
right ground of action. TFor the same senti~
ment of antipathy, if implicitly deferred to,
may be, and very frequently is, productive
of the very worst effects. Antipathy, there-
fore, can never be a night ground of action.
No more, therefore, can resentment, which,
as will be seen more particularly hereafter, is
but a modification of antipathy. The only
right ground of action, that can possibly sub-
sist, is, after all, the consideration of utility,
whach, if it is a right principle of action, and
of approbation, in any one case, is so in
every other, Other principles 1n abundance,
that is, other motives, may be the reasons
why such and such an act has been done:
that is, the reasons or causes of its being
done: but it is this alone that can be the
reason why it might or ought to have heen
done, Antipathy or resentment requires
always to be regulated, to prevent its doing
mischief: to be regulated by what ? always
by the principle of utility ~ The principle of
utility neither requires nor admits of any
other regulator than itself.

OBJECTIONS TO THE PRINCIPLE
OF UTILITY ANSWERED.}

TRIFLING scruples and ** trifling verbal diffi-
culties may be raised in opposition to the
principle of utility, but no 1eal and distinet
objection can be opposed to it. Indeed, how
can it be combated, if not by reasans drawn
from the principle itself? To say that it is

+ The followin‘g paragraphs are inserted here
from Dument’s ¢ Traités de Legislation,” in
order to complete the exhibition of Bentham’s
principles, as published in his lifetime, [ ED. }



12

dangerous, is to say that to consult utility
1s contrary to utility.

The difficulty in this question arises from
the perversity of language. Virtue hasbeen
represented as opposed to utility. Virtue,
it has been said, consists in the sacrifice of
our interests to our duties. In order to ex-
press these ideas clearly ; it is necessary to
observe, that there are interests of different
orders, and that different interests are in
certain circumstances incompatible. Virtue
is the sacrifice of a smaller to a greater in-
terest — of a momentary to a permanent
interest —of a doubtful to a certain interest.
Every idea of virtue, which is not derived
from this notion, is as obscure as the motive
to it is precarious.

Those who, for the sake of peace, seeking
to distinguish politics and morals, assign
utility as the principle of the first, and jus-
tice of the second, only exhibit the confusion
of their ideas. The whole difference be-
tween politics and morals is this: the one
directs the operations of governments, the
other directs the proceedings of individuals ;
their common object is happiness. That
which 1s politically good cannot be morally
bad; unless the rules of arithmetic, which
are true for great numbers, are false as re-
spects those which are small.

Evil may be done, whilst it is believed
that the prenciple of utility is followed. A
feeble and limited mind may deceive itself,
by considering only a part of the good and
evil. A man under the influence of passion
may deceive himself, by setting an extreme
value upon one advantage which hides from
him the inconveniences attending upon it.
What constitutes a wicked man, is the habit
of seeking pleasures hurtful to others; and
even this supposes the absence of many kinds
of pleasures. But we ought not to charge
upon this principle the faults which are op-
posed to it, and which it alone can serve to
remove. If a man calculate badly, it is not
arithmetic which is in fault, it is himself.
If the reproaches which are heaped upon
Machiavel are well founded, his errors donot
arise from his having made use of the prin-
ciple of utility; but from his having made
fals. applications of it. The author of Anti-|
Machiavel has well understood this. He has
refuted * The Prince,” by shewing that its
maxims are mischievous, and that bad faith
is bad policy.

Those who, after reading the Offices of
Cicero and the platonic moralists, have a
confused notion of wuility as opposed to
honesty, often quote the saying of Aristides
with regard to the project which Themis-
tocles had unfolded to him alone: * The pro-
jeet of Themistocles is very advantageous,”
said Aristides to the assembled people, *“ but
it 1s very unjust.” They think they see here
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a decided opposition between utility and jus-
tice; but they deceive themselves: there is
only a comparison of good and evil. Injus-
tice is a term which presents to the mind the
collection of all the evils resulting from a
situation in which men can no longer trust
one another. Aristides should have said,
¢ The project of Themistocles would be
useful for a moment, and hurtful for ages:
what it would bestow is nothing in compari-
son with what it would take away,”*

This principle of utility, it is said, is only
the renewal of epicurism, and it is known
what ravages this doctrine made in manners:
it was always the doctrine of the most cor-
rupt men.

Epicurus, it is true, is the only one among
the ancients who has the mert of having
known the true source of morality ; but to
suppose that his doctrine leads to the conse-
quences imputed to it, is to suppose that
happiness can be the enemy of bappiness
itself. ¢ Sic prasentibus utaris voluptatibus
ut futuris non moceas.” Seneca is here in
accordance with Epicurus: and what more
can be desired in morals than the cutting
off of every pleasure hurtful to one’s self or
to others. But is not this the principle of
utality 2

“ But it may be said, every one will be
constituting himself judge of this utility:
every obligation will cease when he no longer
thinks he perceives in it his own interest.

Every one will congtitute himself judge of
his own utility ; this is and this ought to be,
otherwise man would not be a reasonable

being. He who is not a judge of what is
_suitable for himself, 1s Tess than an infant, is

a fool. 'The gbligation whi i
their_engagements, is nothing but a feeling

of an interest of a superior class, which out-

weighs an inferior interest. Men are not
always held by the particular utility of a cer-
fain engagement; but in the case in which
the engagement becomes burthensome to one
of the parties, they are still held by the gene-
ral utility of engagements—by the confidence
that_each_enlichtened man wishes to have

placed in his word, that he may he considered
as 1‘.1‘!151:”\1'vort’fix= and enjoy the advantages at-
_tached to probity and esteem. It is not the
engagement which constitutes the obligation
by 1tself; for there are some void engage-

ments; there are some unlawful. Why?
Because they are considered as hurtful. Tt

1s_the utility of the contract which givesit
orce.

* This anecdote is not worth quoting, except
for the purpose of explaining the meaning of the
words, since its falsehood is demonstrated. (See
Mitford’s History of Greece.) Plutarch, who
desired to honour the Athenians, has been greatly
embarrassed in reconaling this neble sentiment
of justice with the gredter part of their history

.
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The most_exalted acts of virtue may be
_easily reﬁuced to_a_calculation of good and
‘evil. This iIs neither to degrade mor to
weaken them, buf to represent them as as the
effects of reason, and to explain them in
a simple and intelligible manner.

Let us observe the circle in which we are
compelled to move when the principle of
utility is not recognized. I ought to keep
my promise. Why? Because my conscience
prescribes it. How do you know that your
conscience prescribes it? Because I have
an internal feeling of it. Why ought you to
obey your conscience? Because God is the
author of my nature; and to obey my con-
science, is to obey God. Why ought you to
obey God? Because it is my first duty.
How do you know this? Because my con-
science tells me so—&ec.  Such is the eter-
nal round from which there is no exit: such
is the source of obstinate and invincible er-
rors; for if there is no where any judge but
feeling, there is no method of distinguishing
between the injunctions of an enhightened
and a blind conscience. All persecutors have
had the same title, and all fanatics possess
the same right.

If you would reject the principle of utility,
because it may be ill applied, what would
you substitute in its stead ? What rule have
you found which cannot be abused ?—what
fallible guide do you possess?

Would you substitute some despotic prin-
ciple, which directs men to act in a certain
manner, without knowing why, from pure ob-
sequiousness ?

Would you substitute some anarchical and
capricious principle, founded solely upon -
ternal and peculiar feelings?

In these cases, what are the motives by
which you would determine men to follow
you? ~Would they be independent of their
interest? If they do not a agree with you,

how will you reason with them ?—how will

_you attemgt to_ concilia ?  Where
would you cite all the sects, all the opinions,
all the contradictions, which overspread the
earth, if not to the tribunal of their common
interest.

The most obstinate adversaries of the
principle of utility are those who fix them-
selves upon what they call the religious prin-
ciple. 'They profess to take the will of God
for the sole rule of good and evil. It is the
only rule, they say, which possesses all the
requisite characters, being infallible, univer~
sal, supreme, &c.

I reply, that the rehglous prineiple is not a
distinet principle; that it is one or other of
those of which we have already spoken, pre-

ANSWERED. i3

sented under another aspect. What is called
the will of God, can only be presumed to be
his will, except where God has explained
himself to us by immediate and peculiar re-
velations. But how shall a man presume
upon the will of God? According to his
own will? Now his own will is always
directed by one of the three before-men-
tioned principles, How do you know that
God has willed a certam thing? « Because
it would be prejudicial to the happiness of
men,” replies the partisan of utility. * Be-
cause it includes a gross and sensual pleasure
that God disapproves,” replies the ascetic.
‘“ Because it wounds my conscience, because
it is contrary to my natural feelings, and
ought to be detested without examination,”
is the language of antipathy.

But revelation, it may be said, is the direct
expression of the will of God. In it thereis
nothing arbitrary. It is a guide which ought
to govern all human reasoning.

1 shall not indirectly reply, that revelation
isnot universal; that among Christian nations
there are many individuals who do not admit
it, and that some common principle of reason-
ing is required for all men

But I say that revelation is not a system
of politics or of morals; that its precepts re-
quire to be explamned, modified, limited the
one by the other; that taken in a literal sense,
they would overturn the world, annihilate
self-defence, industry, commerce, reciprocal
attachments. Ecclesiastical history is one in-
contestible proof of the frightful evils which
result from religious maxims 11l understood.

How great the differences between Protes-
tant and Catholic theologians! between the
moderns and the ancients! The evangelical
morality of Paley is not the evangelical mo-
rality of St. Nicholas; that of the Jansenists
is not the same as that of the Jesuits. The
interpreters of the sacred writings divide them
selves into three classes: one classis guided by
criticism; the principle of utility ; another fol-
lows ascetism; the other follows the confused
impressions of sympathy and antipathy. The
first, far from éxcluding pleasures, offer them
as a proof of the goodness of God. 'The
ascetics are the mortal enemies of pleasures.
if they allow them, it is never for their own
sake, but as a means to a certain necessary
end. The last approve or condemn them
according to their fancy, without being de-
termined by the consideration of their conse-
quences. Revelationisnot thereforeaseparate
principle: this title can only be given to what
does not require proof, and which may be
employed to prove every thing else.



CHAPTER IIL

OF THE FOUR™ SANCTIONS OR SOURCES OF
PAIN AND PLEASURE.

I
It has been shown that the happiness of the
individuals, of whom a community is com-
posed, that is, their pleasures and their secu-
rity, is the end and the sole end which the
legislator ought to have in view: the sole
standard, in conformity to which each indi-
vidual ought, as far as depends upon the
legislator, to be made to fashion his beha-
viour. But whether it be this or any thing
else that is to be done, there is nothing by
which a man can ultimately be made to do it,
but either pain or pleasure. Having taken a
general view of these two grand objects (:z.
pleasure, and what comes to the same thing,
immunity from pain) in the character of final
causes; it will be necessary to take a view
of pleasure and pain itself, in the character
of efficient causes or means.
1L,

There are four distinguishable sources from
which pleasure and pain are in use to flow:
considered separately, they may be termed
the physical, the political, the moral, and the
religious: and inasmuch as the pleasures and
pains belonging to each of them are capable
of giving a binding force to any law or rule
of conduct, they may all of them be termed
sanctions.t

* The following is an extract from a letter of
Bentham’s to Dumont, dated Oct. 28, 1821 : —

 Sanctions. Since the Traites, others have
been discovered. There are now, I. Human:
six, viz. 1, Physical; 2. Retributive; 3. Sym-

thetic§ 4. Antipathetic ; 5. Popular, or
foral ; 6. Political, including Legal and Ad-
ministrative,

¢ I1. Superhuman wice Religious : all exem-
plifiable in the case of drunkenness; viz, the
punitory class,

¢ Note—-Sanctions in genere duze, punitoriz et
remuneratoriz ; in serie, septem ut super ; seven
multi'flied by two, equal fourteen.

“ The Judicatory of the popular or moral
sanction has two Sections : that of the few, and
that of the many: Aristocratical and Demo-
cratical : their laws, their decisions, are to a vast
extent opposite.”

+ Sanctio, in Latin, was used to signify the
act of binding, and, by a common grammatical
transition, any thing which serves to bind a
man : to wit, to the observance of such or such
a mode of conduct. According toa Latin gram-
marian,® the import of the word is derived by
rather a far-fetched process (such as those com-
monly are, and in a great measure indeed must
be, by which intellectual ideas are derived from
sensible ones) from the word sanguis, blood:
because among the Romans, with a view to in-
culcate into the people a persuasion that such or

2 Servius, See Ainsworth’s Dict. ad verbum
Sanctio,
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IIL.

If it be in the present life, and from the
ordiary course of nature, nov purposely mo-
dified by the interposition of the will of any
human being, nor by any extraordinary in-
terposition of any superior invisible being,
that the pleasure or the pain takes place or
1s expected, it may be said to issue from, or
to belong to, the physical sanction,

1v.

If at the hands of a particular person or
set of persons in the community, who under
names correspondent to that of judge, are
chosen for the particular purpose of dispens-
ing it, according to the will of the sovereign
or supreme ruling power in the state, it may
be said to issue from the pokitical sanction.

v.

If at the hands of such chance persons in
the community, as the party in question may
happen 1n the course of Ius life to have con-
cerns with, according to each man’s spon-
taneous disposition, and not according to any
settled or concerted rule, it may be said to
issue from the moral or popular sanction.}

VL

If from the immediate hand of a superior
invisible being, either in the present hife, or
in a future, it may be sad to issue from the
relugious sanction.

VIL

Pleasures or pains which may be expected
to issue from the physical, pobiical, or moral
sanctions, must all of them be expected to be
experienced, if ever, in the present life: those
which may be expected to issue from the refi-
gious sanction, may be expected to be expe-
rienced either in the present life or in & future.

VIIL.

Those which can be experienced in the

present life, can of course be no others than

such a mode of conduct would be rendered obli-

atory upon a man by the force of what I call
the religious sanction (that is, that he would be
made to suffer by the extraordinary interposition
of some superior being, if he failed to observe
the mode of conduct in question) certain cere-
monies were contrived by the priests: in the
course of which ceremonies the blood of victims
was made use of.

A Sanction then is a source of obligatory
powers or motives: that is, of pains and plea-
sures ; which, according as they are connected
with such or such modes of conduct, operate,
and are indeed the only things which can operate,
as motwes. See Chap. x. tzMotives.L

I Better termed popular, 2s more directly in-
dicative of 1ts constituent cause ; as hkewise of its
relation to the more common phrase public opi-
nion, in French epinion publique, the name there
given to that tutelary power, of which of late so
much is said, and by which so wuch is done,
The latter appellation is however unha};fy and
Inexpressive ; since if opinion is material, 1t is
only in virtue of the influence it exercises over
action, through the medium of the affections
and the will,
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such as human nature in the course of the
present life is susceptible of: and from each
of these sources may flow all the pleasures or
pains of which, in the course of the present
life, human nature is susceptible. With re-
gard to these, then (with which alone we
have in this place any econcern), those of them
which belong to any one of those sanctions,
differ not ultimately in kind from those which
belong to any one of the other three: the
only difference there is among them lies in
the circumstances that accompany their pro-
duetion. A suffering which befals a man in
the natural and spontaneous course of things,
shall be styled, for instance, a calamity ; in
which case, if it be supposed to befal him
through any imprudence of his, 1t may be
styled a punishment issuing from the physical
sanction. Now this same suffering, if in-
flicted by the law, will be what is commonly
called a pumshment; if incurred for want of
any friendly assistance, which the misconduct,
or supposed misconduct, of the sufferer has
occasioned to be withholden, a punishment
issuing from the moral sanction; if through
the immediate interposition of a particular
providence, a punishment issuing from the
religious sanction.
IX.

A man’s goods, or his person, are consumed
by fire. It this happened to him by what is
called an accident, it was a calamity: if by
reason of s own imprudence (for instance,
from his neglectingto put his candle out), it
may be styled a pumshment of the physical
sanction : if it happened to him by the sen-
tence of the political magistrate, a punishment
belonging to the political sanction —that is,
what is commonly called a punishment: if for
want of any assistance which his neighbour
withheld from him out of some dislike to his
moral character, a punishment of the moral
sanction : if by an immediate act of God’s
displeasure, manifested on account of some
sin committed by him, or through any dis-
traction of mind, occasioned by the dread of
such displeasure, a punishment of the relegious
sanction.*

X.

As to such of the pleasures and pains be-
longing to the religious sanction, as regard a
future life, of what kind these may be, we
cannot know. These lie not open to our
observation. During the present life they
are matter only of expectation: and, whether
that expectation be derived from natural or
revealed religion, the particular kind of plea-
sure or pain, if it be different from all those

* A suffering conceived to befal a man by
the immediate act of God, as above, is often, for
shortness sake, called a judgment: instead of
saying, a suffering inflicted on him in conse-
quence of a special judgment formed, and reso-
lution thereupon taken, by the Deity.
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which lie open to our observation, is what
we can have no idea of. The best ideas we
can obtain of such pamns and pleasures are
altogether unliquidated in point of quality.
In what other respects our ideas of them may
be liqudated, will be considered in another
place.t
XI.

Of these four sanctions, the physical is al-
together, we may observe, the ground-work
of the political and the moral: so is it also
of the religious, in as far as the latter bears
relativn to the present life. It is included in
cach of those other three. This may operate
in any case (that is, any of the pains or plea-
sures belonging to 1t may operate) independ-
ently of them : none of them can operate but
by means of this. In a word, the powers of
nature may operate of themselves; but nei-
ther the magistrate, nor men at large, can
operate, nor 1s God in the case in question
supposed to operate, but through the powers
of nature.

XII.

For these four objects, which in their na-
ture have so much in common, it seemed of
use to find a common name. It seemed of
use, in the first place, for the convenience
of giving a name to certain pleasures and
pains, for which a name equally characteristic
could hardly otherwise have been found: in
the second place, for the sake of holding up
the efficacy of certain moral forces, the in-
fluence of which is apt not to be sufficiently
attended to. Does the political sanction
cxert an influence over the conduct of man-
kind? The moral, the religious sanctions, do
50 too, In every inch of his career are the
operations of the political magistrate Liable
to be aided or impeded by these two foreign
powers: who, one or other of them, or both,
are sure to be either his rivals or his allies.
Does it happen to him to leave them out in
his calculations? he will be sure almost to
find himself mstaken in the result. Of all
this we shall find abundant proofs in the se-
quel of this work. It behoves him, therefore,
to have them continually before Lis eyes; and
that under such a name as exhibits the rela-
tion they bear to his own purposes and designs.

CHAPTER IV,

VALUE OF A LOT OF PLEASURE OR PAIN,
HOW TO BE MEASURED.

I
PLEASURES then, and the avoidance of pains
are the ends which the legislator has in view:
it behoves him therefore to understand their
value. Pleasures and pains are the instru-
ments he has to work with: it behoves him

+ See ch. xv. [Cases nnmeet], par. 2, Note,
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therefore to understand their force, which is
again, in another point of view, their value.

1.

To a person considered by himself, the
value of a pleasure or pain considered by -
self, will be greater or less, according to the
four following circumstances :*

1. Its intensity.

2. Its duration

3. Its certanty or uncertainty.

4. Its propinquity or remoteness.

1.

These are the circumstances which are to
be considered in estimating a pleasure or a
pain considered each of them by itself. But
when the value of any pleasure or pam is
considered for the purpose of estimating the
tendency of any act by which it is produced,
there are two other circumstances to be taken
into the account ; these are,

5. Its fecunduty, or the chance it has of
being foliowed by sensations of the sare kind :
that is, pleasures, if it be a pleasure: pains,
if it be a pain,

6. Its purity, or the chance it has of not
being followed by sensations of the opposite
kind: that is, pams, if it be a pleasure:
pleasures, if it be a pain.

These two last, however, are in strictness
scarcely to be deemed properties of the plea-
sure or the pain itself; they are not, there-
fore, in strictness to be taken into the ac-
count of the value of that pleasure or that
pain. They are in strictness to be deemed
properties only of the act, or other event, by
which such pleasure or pain has been pro-
duced ; and accordingly are only to be taken
into the account of the tendency of such act
or such event.

1v.

To a number of persons, with reference to
each of whom the value of a plexsure or a
pain is considered, it will be greater or less,
according to seven circumstances: to wit, the
six preceding ones ; viz.

1. Its intensuty.

2. Its duration.

3. Its certainty or uncertanty.

4. Its propinguity or remoteness.

5. Its fecundity.

* These circumnstances have since been de-
nominated elements or dimensions of value in a
pleasvre or a pan.

Not long after the publication of the first
edition, the following memoriter verses were
framed, in the view of lodging more effectually,
in the memory, these points, on which the whole
fabric of morals and legislation may be seen to
rest,

Intense, long, certain, speedy, fruifful, pure—

Such marks in pleasures and m pains endure,

Such pleasures seek, if private be thy end :

If it be pubdlie, wide let them extend.

Such pains avoid, whichever be thy view :

If pains must come, let them exterd to few.
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6. Its purity.

And one other; to wit:

7. Its extent ; that is, the number of per-
sons to Whom it exterds ; or (in other words)
who are affected by it.

V.

To take an exact account, then, of the ge-
neral tendency of any act, by which the in-
terests of a community are affected, proceed
as follows. Begin with any one person of
those whose interests seem most imme-
diately to be affected by it: and take an ac-
count,

1. Of the value of each distinguishable
pleasure which appears to be produced by it
in the first instance.

2. Of the value of each pain which appears
to be produced by it 1n the first instance.

3. Of the value of each pleasure which
appears to be produced by it after the first.
This constitutes the fecundity of the first
pleasure and the wmpurity of the first pain.

4. Of the value of each pain which appears
to be produced by it after the first. This
constitutes the fecundity of the first pair, and
the umpurity of the first pleasure.

5. Sum up all the values of all the plea-
sures on the one side, and those of all the
pains on the other. The balance, if it be
on the side of pleasure, will give the good
tendency of the act upon the whole, with
respect to the interests of that wndividual
person, if on the side of pain, the bad ten-
dency of it upon the whole.

6. Take an account of the number of per-
sons whose interests appear to be concerned;
and repeat the above process with respect to
each. Sum up the numbers expressive of the
degrees of good tendency, which the act has,
with respect to each individual, in regard to
whom the tendency of it is good upon the
whole: do this again with respect to each
individual, in regard to whom the tendency
of it is good upon the whole: do this agam
with respect to each individual, in regard to
whom the tendency of it is bad upon the
whole. Take the balance ; which, if on the
side of pleasure, will give the general good
tendency of the act, with respect to the total
number or community of individuals con-
cerned; if on the side of pain, the general
evil tendency, with respect to the same com-
munity.

VI

It is not to be expected that this process
should be strictly pursued previously to every
moral judgment, or to every legislative or
judicial operation. It may, however, be
always kept in view: and as near as the
process actually pursued on these occasions
approaches to 1t, so near will such process
approach to the character of an exact one.

ViL
The same process is alike applicabie to
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pleasure and pain, in whatever shape they
appear ; and by whatever denomination they
are distinguished : to pleasure, whether it be
called good (which is properly the cause or
instrument of pleasure), or profit (which is
distant pleasure, or the cause or instrument
of distant pleasure), or convenience, or advan-
tage, benefit, emolument, happiness, and so
forth; o pain, whether it De called evi/
\grvy_.hich corresponds to good), or mischief, or
inconventence, or disadvantage, or loss, OF un-
Rappiness, and so forth,

VIIL

Nor is this a novel and unwarranted, any
more than it is a useless theory. In all this
there is nothing but what the practice of
mankind, wheresoever they have a clear view
of their own interest, is perfectly conformable
to. An article of property, an estate in lan
for instance, is valuable: on_what account?
On account of the pleasures of all kinds which

_it enables a man to produce, and, what comes

to the same thing, the pains of all kinds which
it enables him to ayert. But the value of
such an article of property is universally un-
derstood to rise or fall according to the length
or shortness of the time which a man has in
it- the certainty or uncertamty of its coming
into possession: and the nearness or remote-
ness of the time at which, if at all, it is to
come into possession. As to the wtensity of
the pleasures which & man may derive from
it, thus is never thought of, because it de-
pends upon the use which each particular
person may come to make of it; which cannot
be estimated till the particular pleasures he
may come to derive from it, or the particular
pains he may come to exclude by meauns of
it, are brought to view. For the samc reason,
neither does he think of the fecunduy or
purity of those pleasures.

Thus much for pleasure and pain, happi.
ness and unhappiness, in general. We come
now to consider the several particular kinds
of pamn and pleasure.

CHAPTER V.
PLEASURES AND PAINS, THEIR KINDS.

L

Having represented what belongs to all sorts
of pleasures and puins alike, we come now to
exhibit, each by itself, the several sorts of
pamns and pleasures. Pains and pleasures
may be called by one general word, interest-
ing perceptions. Interesting perceptions are
either simple or complex,

are those which cannot any one of them be
resolved into more: complex are those which
are resolvable Into divers simple ones. A
complex interesting perception may accord-
ingly be composed either, 1. Of plzasures
alone : 2. Of pains alone: or, 3. Of a plea-
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sure or pleasures, and a pain or pains toge-
ther. What determines a lot of pleasure,
for example, to be regarded as one complex
pleasure, rather thar as divers simple ones,
1s-the nature of the exeiting cause. What-
ever pleasures are excited all at once by
the action of the same cause, are apt to be
looked upon as constituting all together but
one pleasure.
I,

The several simple pleasures of which
human nature is susceptible, scem to he as
follows : 1. The pleasures of sense. 2. The
pleasures of wesalth. 3. The pleasures of
skill. 4. The pleasures of amity. 5. The
pleasures of a good name. 6. The pleasures
of power. 7. The pleasures of piety. 8. The
pleasures of benevolence. 9. The pleasures
of malevolence. 10. The pleasures of me-
mory. 11. The pleasures of imagination.
12. The pleasures of expectation. 13. The
pleasurcs dependent on association. 14, The
pleasures of relief.

.

The several simple pains seem to be as
follows : 1. The pamns of privation, 2. The
pains of the senses. 3. The pans of awk-
wardness. 4. The pains of enmity. 5. The
pains of an ill name. 6. The pains of piety.
7. The pains of benevolence. 8. The pans
of malevolence., 9. The pains of the me-
mory. 10. The pains of the imagination.
11. The pains of expectation, 12. The pains
dependent on association.*

1v.

1. The pleasures of sense seem to be as
follows: 1. The pleasures of the taste or
palate ; including whatever pleasures are
experienced in satisfying the appetites of
hunger and thirst. 2. The pleasure of in-
toxication. 3. The pleasures of the organ
of smelling. 4. The pleasures of the touch.
5. The simple pleasures of the ear; inde-
pendent of association. 6. The simple plea-
sures of the eye; independent of association.
7. The pleasure of the sexual sense. 8. The
pleasure of health: or, the internal plea-
surable feeling or flow of spirits (as it is

* The catalogue here given, is what seemed
to be a complete hst of the several simple plea~
sures and pains of which human nature is sus<
ceptible : insomuch, that if, upon any occasion
whatsoever, a man feels pleasure or pain, it is
cither referable at once to some one or other of
these kinds, or resolvable into such as are. It
might perhaps have been a satisfaction to the
reader, to have seen an analytical view of the
sulject, taken upon an exhaustive plan, for the
purpose of demonstrating the catalogue to be
what it purports to be, a complete one. The
catalogue 18 in fact the result of such an ana-
lysis ; which, however, I thought it better to

1scard at present, as being of too metaphysical
a cast, and not strictly within the Jimits of this
design.  See c¢h. xv, [Cases unmeet} par. 2,
Note.
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called) which accompanies a state of full
health and vigour; especially at times of
moderate bodily exertion. 9. The pleasures
of novelty : or, the pleasures derived from
the gratification of the appetite of curiosity,
by the application of new objects to any of
the senses.*

v.

2. By the pleasures of wealth may be
meant those pleasures which a man is apt to
derive from j%" e consciousness of possessin
any artiele or articles which stand in the list
of mstruments of enjoyment or ity,.
more particularly at the time of his first sc-
quiring them ; at which time the ple
may be styled a pleasure of gain or 4 pleasure
of acquisition : at other times a pleasure of

. e pleasures of skill, as exercised

upon particular objects, are those which ac-
company the application of such particular
instruments of enjoyment to their uses, as
cannot be so applied without a greater or less
share of difficulty or exertion.t

VL

4. The pleasures of amity, or self-recom-
mendation, are the pleasures that may ac-
company the persuasion of a man’s being in
the acquisition or the possession of the good-
will of such or such assignable person or
persons in particular : or, as the phrase is, of
being upon good terms with him or them.
and as a fruit of it, of his being in & way to
have the benefit of their spontaneous and
gratuitous services.

VIL

5. The pleasures of & good name are the
pleasures that accompany the persuasion of a
man’s being in the acquisition or the posses-
sion of the good-will of the world about him ;
that is, of such members of society as he is
likely to have concerns with ; and as a means
of it, either their love or their esteem, or
both: and as s fruit of it, of his being in
the way to have the benefit of their sponta-
neous and gratuitous services. These may
likewise be called the pleasures of good re-
pute, the pleasures of honour, or the plea-
sures of the moral sanction.}

VIIL

6. The pleasures of power are the plea-
sures that accompany the persuasion of a
man's being in a condition to dispose people,
by means of their hopes and fears, to give

* There are also pleasures of novelty, excited
by the a}:ﬁeamnce of new ideas: these are plea-
sures of the imagination. See infra, xiii,

+ For instance, the pleasure of being able to

tify the sense of hearing, by singing, or per-
orming upon any musical instrument, The
pleasure thus obtained, is a thing superadded to,
and perfectly distinguishable from, that which
& man enjoys from hearing another person per-
form in the same nanner.
+ See ch, iii. [Sanctions. ]
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him the benefit of their serviees : that is, by
the hope of some service, or by the fear of
some disservice, that he may be in the way
to render them.

IX.

7. The pleasures of piety are the pleasures
that accompany the belief of a man’s being in
the acquisition or in possession of the good-
will or favour of the Supreme Being : and as
a fruit of it, of his being in a way of enjoy-
ing pleasures to be received by God's special
appointment, either in this life, or in a life to
come. These may also be called the plea-
sures of religion, the pleasures of a religions
disposition, or the pleasures of the religious
sanction. ||

X.

8. The pleasures of benevolence are the
pleasures resulting from the view of any plea-
sures supposed to be possessed by the beings
who may be the objects of benevolence ; to
wit, the sensitive beings we are acquainted
with; under which are commonly included,
1. The Supreme Being. 2. Human beings.
3. Other animals. These may also be called
the pleasures of good-will, the pleasures of
gympathy, or the pleasures of the benevolent
or social affections.

XI.

9. The pleasures of malevolence are the
pleasures resulting from the view of any pain
supposed to be suffered by the beings who
may become the objects of malevolence; to
wit, 1. Human beings. 2. Other animals.
These may also be styled the pleasures of
ill-will, the pleasures of the irascible appetite,
the pleasures of antipathy, or the pleasures of
the malevolent or dissocial affections,

XI1

10. The pleasures of the memory are the
pleasurcs which, after having enjoyed such
and such pleasures, or even in some cases af-
ter having suffered such and such pains, a man
will now and then experience, at recollecting
them exactly in the order and in the circum-
stances m which they were actually enjoyed
or suffered. These derivative pleasures may
of course be distinguished into as many species
as there are of original perceptions, from
whence they may be copied. They may also
be styled pleasures of simple recollection.

XIII.

11. The pleasures of the imagination are
the pleasures which may be derived from the
contemplation of any such pleasures as may
happen to be suggested by the memory, but
in a different order, and accompanied by dif-
ferent groups of circumstances. These may
accordingly be referred to any one of the three
cardinal points of time, present, past, or fu-
ture. It1sevident they may admit of as many
distinctions as those of the former class.

|} See ch. i1, [Sanctions.]
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X1v.

12. The pleasures of expectation are the
pleasures that result from the contemplation
of any sort of pleasure, referred to time fu-
ture, and accompanied with the sentiment of
belief. These also may admit of the same
distinetions.*

XV,

13. The pleasures of association are the
pleasures which certain objects or incidents
may happen to afford, not of themselves, but
merely in virtue of some association they
have contracted in the mind with certain ob-
jects or incidents which are in themselves
pleasurable. Such is the case, for instance,
with the pleasure of skill, when afforded by
such a set of incidents as compose a game of
chess. This derives its pleasurable quality
from its association partly with the pleasures
of skill, as exercised in the production of
incidents pleasurable of themselves: partly
from its association with the pleasures of
power. Such is the case also with the plea-
sure of good luck, when afforded by such
incidents as compose the game of hazard, or
any other game of chance, when played at
for nothmg. This derives its pleasurable
quality from its association with one of the
pleasures of wealth; to wit, with the plea-
sure of acquuring 1.

XVI.

14. Farther on we shall see pains grounded
upon pleasures; in like manner may we now
see pleasures grounded upon pains. To the
catalogue of pleasures may accordingly be
added the pleasures of relief: or, the plea-
sures which a man experiences when, after
he has been enduring a pain of any kind for
a certain time, it comes to cease, or to abate,
These may of course be distinguished into as
many species as there are of pamns: and may
give rise to so many pleasures of memory, of
imagination, and of expectation.

XVIL

1. Pains of privation are the pains that may
result from the thought of not possessing in
the time present any of the several kinds of
pleasures. Paimns of privation may accordingly
be resolved into as many kinds as there are
of pleasures to which they may correspond,
and from the absence whereof they may be
derived.

XVIIL

There are three sorts of pains which are
only so many modifications of the several
pains of privation. When the enjoyment of
any particular pleasure happens to be parti-
cularly desired, but without any expectation
approaching to assurance, the pain of privation
which thereupon results takes a particular
name, and is called the pain of desire, or of
unsatisfied desire.

* Tn contradistinction to these, all other plea-
gures may be termed pleasures of enjoyment.
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XIX,

Where the enjoyment happens to have been
looked for with a degree of expectation ap-
proaching to assurance, and that expectation
is made suddenly to cease, it is called a pain
of disappointment.

XX.

A pain of privation takes the name of a
pain of regret in two cases. 1. Where it is
grounded on the memory of a pleasure, whieh
baving been once enjoyed, appears not likely
to be enjoyed again: 2, Where it is grounded
on the idea of a pleasure, which was never
actually enjoyed, nor perhaps so much as ex-
pected, but which might have been enjoyed
(it is supposed) had such or such a contin-
gency happened, which, in ‘fact, did not
happen.

XXI.

2. The several pains of the senses seem
to be as follows: 1. The pains of hunger and
thirst. or, the disagreeable sensations pro-
duced by the want of suitable substances
which need at times to be applied to the ali-
mentary canal. 2. The pains of the taste:
or, the disagreeable sensations produced by
the application of various substances to the
palate, and other superior parts of the same
canal. 3. The pains of the organ of smell:
or, the disagreeable sensations produced by
the effluvia of various substances when ap-
plied to that organ. 4. The pains of the
touch: or,the disagreeable sensations produced
by the application of various substances to
the skin. 5. The simple pains of the hear-
ing: or, the disagreeable sensations excited in
the organ of that sense by various kinds of
sounds; independently (as before) of associa-
tion. 6. The simple pains of the sight: or, the
disagreeable sensations, if any'such there be,
that may be excited in the organ of that sense
by visible images, independent of the prn-
aple of association. 7.1 The pains resulting
from excessive heat or cold, unless these be
referable to the touch. 8. The pains of dis-
ease: or, the acute and uneasy sensations
resulting from the several diseases and indis-
positions to which human nature is liable.
9. The pain of exertion, whether bodily or
mental: or, the uneasy sensation which is apt
to accompany any intense effort, whether of
mind or body.

XXIL
3.1 The pains of awk wardness are the pains

4 The pleasure of the sexual sense seems to
have no positive pain to correspond to it ¢ it has
only a pam of privation, or pain of the mental
class, the pamn of unsatisfied desire. If any
positive pain of body result from the want of
such indulgence, it belongs to the head of pains
of disease.

4 The pleasures of novelty have no positive
pains corresponding to them. The pain which
a man experiences when he is in the condition
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which sometimes result from the unsuccess-
ful endeavour to apply any particular instru-
ments of enjoyment or security to their uses,
or from the difficulty a man experiences in
applying them.*

XXIIL

4. The pains of enmity are the pains that
may accompany the persuasion of a man’s be-
ing obnoxious to the ill-will of such or such
an assignable person or persons in particular:
or, a8 the phrase is, of being upon ill terms
with him or them: and, in consequence, of
being obnoxious to certain pains of some sort
or other, of which he may be the cause.

XXIV,

5. The pains of an ill-name are the pains
that accompany the persuasion of a man’s be-
ing obnoxious, or in a way to be obnoxious
to the ill-will of the world about him. These
may likewise be called the pains of ill-repute,
the pains of dishonour, or the pains of the
moral sanction.t

XXV.

6.1 The pains of piety are the pains that
accompany the belief of a man’s being ob-
noxious to the displeasure of the Supreme
Being: and, in consequence, to certain pains

of not knowing what to do with himself, that
pain, which in French is expressed by a single
word ennui, i3 a pamn of privation: a pain re-
sulting from the absence, not only of all the
pleasures of novelty, but of all kinds of plea-
sure whatsoever.

The pleasures of weslth have also no positive
pains corre?onding to them: the only pains
opposed to them are pains of privation. If any
positive pains result from the want of wealth,
they are referable to some other class of positive
pains ; principally to those of the senses. From
the want of food, for instance, result the pamns
of hunger ; from the want of clothing, the pains
of cold; and so forth,

* It may be a question, perhaps, whether this
be a positive pain of itself, or whether it be
nothing more than a pain of privation, resultin
from the consciousness of a want of skill. Tt
is, however, but a question of words, nor does
it matter which way it be determined.

+ In as far as a man's fellow-creatures are sup-

ed to be determined by any event not to regard
im with any degree of esteem or good will, or
to regard him with a less degree of esteem or
0d will than they would otherwise ; not to do
im any sorts of good offices, or not to do him so
many good offices as they would otherwise ; the
pain resulting from such consideration may be
reckoned a pain of privation : as far as they are
supposed to regard him with such a degree of
aversion or disesteem as to be disposed to do him
positive ill oftices, it may be reckoned a positive
pain. The pain of privation, and the positive
pain, in this case run one into another indistin-
guisimbly.

+ There seem to be no positive pains to cor-
respond to the pleasures of power. The pains
that a man may feel from the want or the loss of
power, in as far as power is distinguished from
all other sources of pleasure, seem to be nothing
more than pains of privation.
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to be inflicted by his especial appointment,
either in this life or in a life to come. These
may also be called the pmns of religion; the
pains of a religious disposition ; or the pains
of the religious sanction. When the belief
is looked upon as well-grounded, these pains
are commonly called religious terrora; when
looked upon as ill-grounded, superstitious
terrors.|
XXVI.

7. The pains of benevolence are the pains
resulting from the view of any pains supposed
to be endured by other beings. These may
also be called the pains of good-will, of sym-
pathy, or the pains of the benevolent or social
affections,

XXVIL

8. The pains of malevolence are the pains
resulting from the view of any pleasures sup-
posed to be enjoyed by any beings who hap-
pen to be the objects of a man’s displeasure.
These may also be styled the pains of ill-will,
of antipathy, or the pains of the malevolent
or dissocial affections,

XXVIL

9. The pains of the memory may be ground-
ed on every one of the above kinds, as well
of pains of privation as of positive pains.
These correspond exactly to the pleasures of
the memory.

XXIX.

10. The pains of the imagination may also
be grounded on any one of the above kinds,
as well of pains of privation as of positive
pains: in other respects they correspond ex-
actly to the pleasures of the imagination.

XXX.

11. The pains of expectation may be
grounded on each one of the above kinds, as
well of pains of privation as of positive pains.
These may be also termed pains of appre-
hension.§

XXXIL

12. The pains of association correspond ex-

actly to the pleasures of association.
XXXIL

Of the above list, there are certain plea-
sures and pains which suppose the existence
of some pleasure or pain of some other per-
gon, to which the pleasure or pain of the
person in question has regard : such pleasures
and pains may be termed extra-regarding.

i The positive pamns of piety, and the pains
of privation, opposed to_the pleasures of ple:l:lv,
run one 1nto another in the same manner as the
positive pains of enmity, or of an 11l name, do
with respect to the pains of privation, opposed
to the p{::asures of amity, and those of a good
name, If what is apprehended at the hands of
God is barely the not receiving pleasure, the
pain is of the privative class : if, moreover, actual
pain be apprehended, it is of the class of positive

S,

§ In contradistinction to these, all other pains
may be termed pains of sufferance.
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Others do not suppose any such thing: these

may be termed self-regarding.® The only

pleasures and pains of the extra-regarding

class are those of benevolence, and those of

malevolence: all the rest are self-regarding.t
XXXII.

Of all these several sorts of pleasures and
pains, there is scarce any one which is not
liable, on more accounts than one, to come
under the consideration of the law. Is an
offence committed? It is the tendency which
it has to destroy, in such or such persons,
some of these pleasures, or to produce some
of these pains, that constitutes the mischief
of it, and the ground for punishing it. It 1s
the prospect of some of these pleasures, or
of security from some of these pains, that
constitutes the motive or temptation: it is
the attainment of them that constitutes the
profit of the offence. 1Is the offender to be
purushed? It can be only by the production
of one or more of these pains, that the punish-
ment can be inflicted.}

* See chap, x. [ Motives.]

+ By this means the pleasures and paing of
amity may be the more clearly distinguished
from those of benevolence: and on the other
hand, 1hose of enmity from those of malevolence.
The pleasures and pains of amity and enmity
are of the self-regarding cast : these of benevo-
lence and malevolence of the extra-regarding.

+ It would be a matter not only of curiosity,
but of some use, to exhibit a catalogue of the
several complex pleasures and pains, analyzing
them at the same time 1into the several simple
ones, of which they are respectively composed.
But such a disquisition would take up too much
room to be admitted here. A short specimen,
however, for the purpose of illustration, can
hardly be dxspenset? with,

The pleasures taken 1 at the eye and ear are
generally very complex. The pleasures of a
country scene, for instance, consist commonly,
amongst others, of the following pleasures ;

1. Pleasures of the senses.

1. The simple pleasure of sight, excited by
the perception of agreeable colours and figures,
green fields, waving folage, glistening water,
and the hike.

2. The simple pleasures of the ear, excited by
the perceptions of the churping of birds, the
murmunnyg of waters, the rustling of the wind
among the trees.

3. %‘he pleasures of the smell, excited by the
perceptions of the fragrance of ﬁowers, of new-
mown hay, or other vegetable substances, in the
first stages of fermentation.

4. The agreeable inward sensation, produced
2{39, brisk cireulation of the blood, and the ven-

ilation of it in the lungs by a pure air, such as
that in the country frequently 18 in comparison
of that which is breathed in towns,

I1. Pleasures of the imegination produced by
association,

1. The idea of the plenty, resulting from the
possession of the objects that are in view, and of
the happiness arising from it.

2. The idea of the innocence and happiness of
the birds, sheep, cattle, dogs, and other gentle or
domestic animals.

CIRCUMSTANCES INFLUENCING SENSIBILITY.
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CHAPTER VL

OF CIRCUMSTANCES INFLUENCING
SENSIBILITY.

I

PaiN and pleasure are produced in men’s
minds by the action of certain causes. But
the quantity of pleasure and pain runs not
uniformly in proportion to the cause; in other
words, to the quantity of force exerted by
such cause. The truth of this observation
rests not upon any metaphysical nicety in the
import given to the terms cause, quantity,
and force: it will be equally true in whatso-
ever manner such force be measured.

1L

The disposition which any one has to feel
such or such a quantity of pleasure or pain,
upon the applicaticn of a cause of given force,
is what we term the degree or quantum of
his sensibility. This may be either general,
referring to the sum of the causes that act
upon him dunng a given period: or particu-
lar, referring to the action of any one parti-
cular cause, or sort of cause.

1L

But in the same mind such and such
causes of pain or pleasure will produce more
pain or pleasure than such or such other
causes of pain or pleasure: and this propor-
tion will in different minds be different. The
disposition which any one has to have the
proportion in which he is affected by two
such causes, different from that in which an-
other man is affected by the same two causes,
may be termed the quality or buas of s sen-
sibility. One man, for instance, may be most
affected by the pleasures of the taste; another
by those of the ear. So also, if there be a
difference in the nature or proportion of two
pains or pleasures which they respectively
experience from the same cause; a case not
so frequent as the former. From the same
injury, for instance, one man may feel the
game quantity of grief and resentment toge-
ther as another man: but one of them shall
feel a greater share of grief than of resent-
ment: the other, a greater share of resent-
ment than of grief.

3. The idea of the constant flow of health, sup-
posed to be enjoyed by all these creatures: a no-
tion which is apt to result from the occasional
flow of health enjoyed by the supposed spectator.

4. The 1dea of gratitude, excited by the con-
templation of the all-powerful and beneficent
Being, who is looked up to as the author of these
blessings.

These four last are all of them, in some mea-
sure at least, pleasures of s}ym?athy.

The depriving a man of this group of plea-
sutes i8 one of the evils apt to result from im-
prisonment; whether produced byillegal violence,
! :)}x; irlx the way of punishment, by appointment of”
; the laws,
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Any incident which aerves as a cause,
either of pleasure or of pain, may be termed
an ezciting cause: if of pleasure, a pleasur-
able cause: if of paln, a painful, afflictive,
or dolorific cause.*

v.

Now the quantity of plessure, or of pain,
which & man is liable to experience upon the
application of an exciting cause, since they
will not depend altogether upon that cause,
will depend in some measure upon some
other circumstance or circumstances: these
circumstances, whatsoever they be, may be
termed circumstances influencing sensibility.t

VI

These circumstances will apply differently
to different exciting causes; insomuch that
to a certain exciting cause, a certain circum.
stance shall not apply at all, which shall apply
with great force to another exciting cause.
But without entering for the present into
these distinctions, it may be of use to sum
up all the circumstances which can be found
ta influence the effect of any exciting cause.
These, as on a former occasion, it may be as
twell first to sum up together in the concisest
manner possible, and afterwards to allot a
few words to the separate explanation of each
article. They seem to be as follows: 1.
Health. 2. Strength. 3. Hardiness. 4. Bo-
dily imperfection. 5. Quantity and quality
of knowledge. 6. Strength of intellectual
powers. 7. Firmness of mind. 8. Steadi-
ness of mind. 9. Bent of inclination. 10.
Moral sensibility. 11. Moral biases. 12.
Religious sensibility. 18. Religious biases.
14. Sympathetic sensibility. 15. Sympa-
thetic biases. 16. Antipathetic sensibility.
17. Antipathetic biases. 18. Insanity. 19.
Habitual occupations. 20. Pecuniary cir-
cumstances. 21, Connexions in the way of
sympathy, 22. Connexions in the way of
antipathy. 28, Radical frame of body. 24.
Radical frame of mind. 25. Sex. 26, Age.
27. Rank. 28. Education. 20. Climate.

* The exciting cause, the pleasure or pain pro-
duced by 1t, and the intention producedp by such
pleasure or pain in the character of a motive, are
objects so intimately connected, that, in what
follows, I fear I have not, on every occasion
been able to keep chem sufficientt r{lstincn 1
thought it necessary to give the reader this warn-
ing ; after which, should there be found any such
mistakes, it is to be hoped they will not be pro-
ductive of much confusion,

+ Thus, in physical bodies, the momentum of
a ball put in motion by impulse, will be in-
fluenced by the cireumstance of gravity: hein,
in seme directions increased, in others diminisheﬁ
by it. So in aship, put in motien by the wind
the momentum and direction will be influence
not only by the attraction of gravity, but by the
motion and resistance of the water, and several
other circumstances,
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80. Linesge. 31. Government. 32, Reli-
gious profession.
vIL

1. Health is the absence of disease, and
consequently of all those kinds of pain which
are among the symptoms of disease. A man
may be said to be in a state of health, when
he is not conscious of any uneasy sensations,
the primary seat of which can be perceived
to be any where in his body.|] Im point of
general sensibility, 8 man who is under the
pressure of any bodily indispesition, or, as the

ﬂ An analytical view of all these circumstances
will be given at the conclusion of the chapter:
to which place it was necessary to refer it, as it
could not well have been understood, till some
of them had been previously explained.

To search out the vast variety of exciting or
moderating causes, by which the degree or bias
of a man’s sensibii.hy may be influenced, to de-
fine the boundaries of each, to extricate them
from the entanglements in which they are in-
volved, to lay the effect of each article distinctly
before the reader’s eye, is, perhaps, if not ab-
solutely the most difficult task, at feast one of
the most difficult tasks, within the compass of
moral physiology. Disquisitions on this head
can never be completely satisfactory without ex.
amﬁles. To provide a sufficient collection of
such examples, would be a work of great labour
as well as nicety: history and biography would
need to be ransacked: a vast course of reading
would need to be travelled through on_purpose.
By such a process the present work would doubt~
less have been rendered more amusing; but in
point of bulk so enormous, that this singf cha
ter would have been swelled into a considerable
volume, Feigned cases, although they may
upon occasion serve to render the general matter
tolerably intelligible, can never be sufficient to
render it palatable. On this therefore, as on so
many other occasions, I must confine myself to
dry and generalinstruction: discarding illustra-
tion, although sensible that without it instruction
cannot manifest half its efficacy The subject,
however, is so difficult, and so new, that I shall
think I have not ill succeeded, if, without pre-
tending to exhaust it, I shall have been able ta
mark out the principal points of view, and to put
the matter in such a method as may facilitate
the researches of happier inquirers.

The great difficulty lies in the nature of the
words; which are not, like pain and pleasure,
names of homogeneous real entities, but names
of various fictitious entities, for which no com-
mon genus is to be found: and which therefore,
without a vast and roundabout chain of investi-
gation, can never be brought under any exhaus.
tive plan of arrangement, but must be picked
up here and there as they happen to occur,

]| ¥t may be thought, that in a certain degree
of health, this negative account of the matter
hardly comes up to the case. In a certain de

ee of health, there is often such a kind of
%:eling diffused over the whole frame, such a
comfortable feel, or flow of spirits, as itis called,
as may with propriety come under the head of
positive pleasure. But without experiencing any
such pleasurable feeling, if a man experience no
gﬂaln‘fgl one, hie may be well enough said to be in

ealth.
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phrase is, is in an ill state of health, is less
sensible to the influence of any pleasurable
cause, and more so to that of any afflictive
one, than if he were well,

Vi

2. The circumstance of strength, though in
point of causality closely connected with that
of health, is perfectly distinguishable from
it. The same man will indeed generally be
stronger in a good state of health than in a
bad one. But one man, even in a bad state
of health, may be stronger than another even
in a good one. Weakness is a common con-
comitant of disease: but in consequence of
his radical frame of body, a man may be weak
all his Life long, without experiencing any
disease. Health, as we have observed, is
principally a negative circumstance : strength
n positive one. The degree of a man's
strength can be measured with tolerable ac-
curacy.*

IX.

3. Hardiness is a circumstance which,
though closely connected with that of strength,
is distinguishable from it. Hardiness is the
absence of irritability, Irritability respects
either pain, resulting from the action of me-
chanical causes; or disease, resulting from
the action of causes purely physiological.
Irritability, in the former sense, 1s the dis-
position to undergo a greater or less degree
of pain upon the application of a mechanical
cause ; such as are most of those applications
by which simple afflictive pumshments are
inflicted, as whipping, beating, and the like.
In the latter sense, 1t 1s the disposition to
contract disease with greater or less facility,
upon the apphication of any mstrument act-
ing on the body by 1ts physiological prope:-
ties; as in the case of fevers, or of colds, or
other inflammatory diseases, produced by the

* The most accurate measure that can be given
of a man’s strength, seems to be that which is
taken from the weight or number of pounds
and ounces he can hit with his hands in a given
attitude. Ths indeed relates immediately onl
to his arms : but these are the organs of strengt
which are most employed ; of which the strength
corresponds with most exactness to the general
state of the body with regard to strength; and m
which the guantum of strength is easiest mea~
sured. Strength may accordingly bedistinguished
into general and particular. .

Weakness 1s a negative term, ang imports the
absence of strength. It 1s, besides, a relative
term, and accordingly im‘}\)otts the absence of
such a quantity of strength as makes the share,
possessed by the person in question, less than
that of some person he is compared to. Weak-
ness, when it 1s at such a degree as to make it
painful for a man to perform the motions ne-
cessary 10 the gomg through the ordinary func-
tions of hife, such as to get up, to walk, to dress
one’s self, and so forth, brings the circumstance
ot health intc question, and puts a man into that
sort of condition in wiiach he is said to be m ill
health.
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application of damp air : or to experience im-
mediate uneasiness, as in the case of relaxa-
tion or chilliness produced by an over or under
proportion of the matter of heat.

Hardiness, even in the sense in which it is
opposed to the action of mechanical causes, is
distinguishable from strength. The external
indications of strength are the abundance and
firmness of the muscular fibres : those of har-
diness, in this sense, are the firmness of the
muscular fibres, and the callosity of the skin,
Strength is more peculiarly the gift of naturs:
hardiness, of education. Of two persons who
have had, the one the education of a gentle-
man, the other that of a common sailor, the
first may be the stronger, at the same time
that the other is the hardier.

x.

4. By bodily imperfection may be under-
stood that condition which a person is in,
who either stands distinguished by any re-
markable deformity, or wants any of those
parts or faculties, which the ordinary run of
persons of the same sex and age are furnished
with: who, for instance, has a hare-lip, is
deaf, or has lost a hand. This circumstance,
like that of ill health, tends in general to
diminish more or less the effect of any plea-
surable circumstance, and to increase that of
any afflictive one. The effect of this cir-
cumstance, however, admuts of great variety:
inasmuch as there are a great variety of ways
m which a man may suffer in his personal
appearance, and in his bodily organs and fa-
culties: all which difference will be taken
notice of in their proper places.t

XL

5. So much for circumstances belonging to
the condition of the body: we come now to
those which concern the condition of the
mind: the use of mentioning these will be
seen hereafter. In the first place may be
reckoned the quantity and quality of the
knowledge the person 1n question happens to
possess: that is, of the ideas which he has
actually in store, ready upon occasion to call
to mind: meaning such ideas as are in some
way or other of an interesting nature: that is,
of a nature 1 some way or other to influence
his happiness, or that of other men. When
these ideas are many, and of importance, a
man 15 said to be a man of knowledge ; when
few, or not of importance, ignorant.

XIL

6. By strength of intellectual powers may
be understood the degree of facility which a
man experiences in his endeavours to call to
mind as well such ideas as have been already
aggregated to his stock of knowledge, as any
others, which, upon any occasion that may
happen, he may conceive a desire to place
there. It seems to be on some such ocea-

.+ See B. L tit. [ Irrep. Corp. Injnries,]
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sion as this that the words parts and talents
are commonly employed. To this head may
be referred the several qualities of readiness
of apprehension, accuracy and tenacity of
memory, strength of attention, clearness of
discernment, amplitude of comprehension,
vividity and rapidity of imagination. Strength
of intellectual powers, in genersal, seems to
correspond pretty exactly to general strength
of body : as any of these qualities in parti-
cular does to particular strength.
XIIL

%. Firmness of mind on the one hand, and
irritability on the other, regard the propor-
tion between the degrees of efficacy with
which a man is acted upon by an exciting
cause, of which the value lies chiefly in mag-
nitude, and one of which the value lies chiefly
in propinquity.” A man may be said to be
of & firm mind, when small pleasures or pains,
which are present or near, do not affect him,
in a greater proportion to their value, than
greater pleasures or pains, which are uncer-
tain or remote ;1 of an irritable mind, when
the contrary is the case.

XIV.

8. Steadiness regards the time during
which a given exciting cause of a given value
continues to affect a man 1n nearly the same
manner and degree as at first, no assignable
external event or change of circumstances in-
tervening to make an alteration in its foree.}

XV.

9. By the bent of a man’s inclinations may
be understood the propensity he has to ex-
pect pleasure or pain from certain objects,
rather than from others. A man’s inclina-
tions mey be said to have such or such a
bent, when, amongst the several sorts of ob-
sects which afford pleasure in some degree to
all men, he is apt to expect more pleasure
from one particular sort, than from another
particular sort, or more from any given parti-
cular sort, than another man would expect
from that sort ; or when, amongst the several
sorts of objects, which to one man afford
pleasure, whilst to another they afford none,

* See chap, iv. [ Value.]

+ When, for instance, having been deter-
mined, by the prospect of some 1nconvenience,
not to disclose a fact, although he should be put
to the rack; he perseveres in such resolution atter
the rack is brought into his presence, and even
applied to him.

+ The facility with which children grow tired
of their play-things, and throw them away, is an
jnstance of unsteadiness : the perseverance witl
which a merchant applies himself to his traffic,
or an author to his book, may be taken for an
instance of the contrary. Itis difficult to judge
of the quantity of pleasure or pain n these cases,
but from the effects which it produces in the
character of a motive ; and even then 1t is diffi-
cult to pronounce, whether the chanﬁe of conduct
happens by the extinction of the old pleasure or
pain, or by the intervention of a new one.

PRINCIPLES OF MORALS AND LEGISLATION.

{Ca. VL

he is apt to expect, oF not to expect,
pleasure from an object of such or such a
sort: 80 also with regard to pains. This cr-
cumstance, though intimately connected with
that of the bias of a man’s sensibility, is not
undistinguishable from it. The quantity of
pleasure or pamn, which onany given occasion
a man may experience from an application of
any sort, may be greatly influenced by the
expectations he has been used to entertain
of pleasure or pain from that quarter; but
it will not be absolutely determined by them:
for pleasure or pain may come upon him from
a quarter from wiich he was not accustomed
to expect it.
XVL
10. The circumstances of moral, religious,
sympathetic end antipathetic sensibulity, when
closely considered, will appear to be included
in some sort under that of bent of inchnation.
On account of their particular importance
they may, however, be worth mentioning
apart. A man’s moral sensibility may be
said to be strong, when the pains and plea-
sures of the moral sanction | show greater in
his eyes, in comparison with other pleasures
and pains (and consequently exert a stronger
influence), than in the eyes of the persons he
is compared with; in other words, when he
is acted on with more than ordinaiy efficacy
by the sense of honour : it may be said to be
weak, when the contrary is the case.
XVIL
11. Moral sensibility seems to regard the
average effect or influence of the pains and
pleasures of the moral sanction, upon all
sorts of occasions to which it is applicable,
or happens to be applied. It regards the
average force or quantity of the impulses the
mind receives from that source during a given
period. Moral bias regards the particular acts
on which, upon so many particular occasions,
the force of that sanction is looked upon as
attaching. Ttregards the quality or direction
of those impulses. It admits of as many varie-
ties, therefore, asthere are dictates which the
moral sanction may be conceived toissue forth.
A man may be said tohave suchor such a moral
bias, or to havea moral bias in favour of such
or such an action, when he looks upon it as be-
ing of the number of those of which the per-
formance is dictated by the moral sanction,
XVIIL
19, What has been said with regard to
moral sensibility, may be applied, mutatis
mutandis, to religious.
XIX
13. What has been said with regard to
moral biases, may also be applied, mutatis
mutandzs, to religious biases.

XX.
14. By sympathetic sensibility is to be

#» See ch. v. [ Pleasures and Pains.]}
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understood the propensity that a man has to
derive pleasure from the happiness, and pain
from the unhappiness, of other sensitive
beings. It is the stronger, the greater the
rat1o of the pleasure or pain he feels on their
account is to that of the pleasure or pain
which (according to what appears to him)
they feel for themselves.

XXIL

15. Sympathetic bias regards the descrip-
tion of the parties who are the objects of a
man’s sympathy: and of the acts or other cir-
cumstances of or belonging to those persons,
by which the sympathy is excited. These
parties may be, 1. Certain individuals. 2. Any
subordinate class of individuals. 3.The whole
nation. 4. Human kind in general. 5. The
whole sensitive creation. According as these
objects of sympathy are more numerous, the
affection, by which the man is biased, may be
said to be the more enlarged.

XXIL

16, 17. Antipathetic sensibility and anti-
pathetic biases are just the reverse of sym-
pathetic sensibility and sympathetic biases.
By antipathetic sensibility is to be understood
the propensity that a man has to derive pain
from the happiness, and pleasure from the
unhappiness, of other sensitive beings.

XXIIL

18. The circumstance of insanity of mind
corresponds to that of bodily imperfection.
It admits, however, of much less variety, in-
asmuch as the soul is (for aught we can per-
cewve) one indivisible thing, not distinguish-
able, like the body, into parts. What lesser
degrees of imperfection the mind may be sus-
ceptible of, seem to be comprisable under the
already-mentioned heads of ignorance, weak-
ness of mind, irritability, or unsteadiness; or
under such others as are reducible to them.
Those which are here in view are those ex-
traordinary species and degrees of mental im-
perfection, which, wherever they take place,
are as conspicuous and as unquestionable as
lameness or blindness in the body : operating
partly, it should seem, by inducing an extra-
ordinary degree of the imperfections above
mentioned, partly by giving an extraordinary
and preposterous bent to the inclinations.

XXIV.

19. Under the head of a man’s habitual
occupations, are to be understood, on this
occasion, as well those which he pursues for
the sake of profit, as those which he pursues
for the sake of present pleasure. The con-
sideration of the profit itself belongs to the
head of a man’s pecuniary circumstances. It
is evident, that if by any means a punish-
ment, or any other exciting cause, has the
effect of putting it out of his power to con-
tinue in the pursuit of any such occupation,
1t must on that account be so much the more
distressing. A man’s habitual occupations,
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though intimately connected in point of cau-
sality with the bent of hus inclinations, are
not to be looked upon as precisely the same
circumstance. An amusement, or channel
of profit, may be the object of & man’s incli-
nations, which has never been the subject of
his kabitual occupations: for it may be, that
though he wished to betake himself to it, he
never did, it not being in his power: a cir-
cumstance which may make a good deal of
difference m the effect of any incident by
which he happens to be debarred from it.
XXV.

20. Under the head of pecuniary circum-
stances, I mean to bring to view the propor-
tion which a man’s means bear to his wants:
the sum total of his means of every kind, to
the sum total of his wants of every kind.
A man’s means depend upon three circum-
stances: 1. His property. 2. The profit of
his labour. 3. His connexions in the way of
support. His wants seem to depend upon
four circumstances: 1. His habits of expense.
2. His connexions in the way of burthen.
3. Any present casual demand he may have.
4. The strength of his expectation. By a
man’s property 1s to be understood, whatever
he has in store independent of his labour.
By the profit of his labour 13 to be under-
stood the growing profit. As to labour, it
may be either of the bedy principally, or of
the mind principally, or of both indifferently:
nor does it matter in what manner, nor on
what subject, it be applied, so 1t produce a
profit. By a man’s connexions in the way
of support, are to be understood the pecum-
ary assistances, of whatever kind, which he
is in a way of receiving from any persons
who, on whatever account, and in whatever
proportion, he has reason to expect should
contribute gratis to his maintenance: such
as his parents, patrons, and relations. It
seems manifest, that a man can have no
other means than these. What he uses, he
must have either of his own, or from other
people : if from other people, either gratis or
for a price. As to hahits of expense, it is
well known, that a man’s desires are governed
in a great degree by his habits. Many are
the cases in which desire (and consequently
the pam of privation connected with it*)
would not even subsist at all, but for pre-
By a man’s connexions m
the way of burthen, are to be understood
whatever expense he has reason to look
upon himself as bound to be at in the sup-
port of those who by law, or the customs of
the world, are warranted in lookmg up to
him for assistance; such as children, poor
relations, superannuated servants, and any
other dependents whatsoever. As to present
casual demand, it is manifest, that there are

* See ch, v. [ Pleasures and Pains.]
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occasions on which a given sum will be worth
infinitely more to a man than the same sum
would, at another time: where, for exam-
ple, in a case of extremity, a man stands
in need of extraordinary medical assistance :
or wants money to carry on a law-suit, on
which his all depends: or has got a liveli-
hood waiting for him in a distant country,
and wants money for the charges of convey-
ance. In such cases, any piece of good or
ill fortune, in the pecuniary way, might have
a very different effect from what it would
have at any other time. With regard to
strength of expectation; when one man ex-
pects to gain or to keep a thing which an-
other does not, it is plamn the circumstance
of not having it will affect the former very
differently from the latter; who, indeed,
commonly will not be affected by it at all.
XXVL

21. Under the head of a man’s connexions
in the way of sympathy, I would bring to
view the number and description of the per-
sons in whose welfare he takes such a concern,
as that the idea of their happiness should be
productive of pleasure, and that of their un-
happiness of pain to him: for instance, a
man’s wife, his children, his parents, his near
relations, and intimate friends. This class
of persons, it is obvious, will for the most
part include the two classes by which his
pecuniary circumstances are affected: those,
to wit, from whose means he may expect
support, and those whose wants operate on
him as a burthen. But it is obvious, that
besides these, it may very well include others,
with whom he has no such pecuniary con-
nexion: and even with regard to these, it is
evident that the pecuniary dependence, and
the union of affections, are circumstances
perfectly distinguishable. Accordingly, the
connexions here in question, independently
of any influence they may have on a man’s
pecuniary circumstances, have an influence
on the effect of any exciting causes whatso-
ever. The tendency of them is to increase
a man’s general sensibility; to increase, on
the one hand, the pleasure produced by all
pleasurable causes; on the other, the pain
produced by all aflictive ones. When any
pleasurable incident happens to a man, he
naturally, in the first moment, thinks of the
pleasure it will afford immediately to him-
self: presently afterwards, however (except
in a few cases, which it is not worth while
here to insist on), he begins to think of the
pleasure which his friends will feel upon their
coming to know of it: and this secondary
pleasure is commonly no mean addition to the
primary one. First comes the self-regarding
pleasure : then comes the idea of the pleasure
of sympathy, which you suppose that plea-
sure of your’s will give birth to in the bosom
of your friend : and this idea excites again in
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your’s a new pleasure of sympathy, grounded
upon his, The first pleasure issuing from
your own bosom, as it were from a radiant
point, illuminates the bosom of your friend :
reverberated from thence, it is reflected with
augmented warmth to the point from whence
it first proceeded: and so it is with pains.*

Nor does this effeect depend wholly upon
affection. Among near relations, although
there should be no kindness, the pleasures
and pains of the moral sanction are quickly
propagated by a peculiar kind of sympathy :
no article, either of honour or disgrace, can
well fall upon a man, without extending to
a certain distance within the circle of his fa-
mily. What reflects honour upon the father,
reflects honour upon the son: what reflects
disgrace, disgrace. The cause of this singu-
lar and seemingly unreasonable circumstance
(that is, its analogy to the rest of the phe-
nomena of the human mind), belongs not to
the present purpose. It is sufficient if the
effect be beyond dispute.

XXVIL

22. Of a man’s connexions in the way of
antipathy, there needs not any thing very
particular to be observed. Happily there is
no primeval and constant source of anti-
pathy in human nature, as there is of sym-
pathy. There are no permanent sets of per-
sons who are naturally and of course the
objects of antipathy to a man, as there are
who are the objects of the contrary affection.
Sources, however, but too many, of anti-
pathy, are apt to spring up upon various
occasions during the course of a man’s hfe:
and whenever they do, this circumstance may
have a very considerable influence on the
effects of various exciting causes. Ason the
one hand a punishment, for instance, which
tends to separate a man from those with
whom he is connected in the way of sym-
pathy, so on the other hand, one which tends
to force him into the company of those with
whom he is connected in the way of antipathy,
will, on that account, be so much the more
distressing. It is to be observed, that sym-
pathy itself multiplies the sourges of anti-
pathy. Sympathy for your friend gives birth
to antipathy on your part against all those
who are objects of antipathy, as well as to
sympathy for those who are objects of sym-
pathy to him. In the same manner does
antipathy multiply the sources of sympathy;
though commonly perhaps with rather a less

® This is one reason why legislators in general
like better to have married le to deal with
than single ; and Xleople that have children than
such as are childless. It is manifest that the
stronger and more numerous a man’s connexions
in the way of sympathy are, the stronger is the
hold which the law has upon him. A wife and
children are so many pledges a man gives to the
world for his good behaviour,
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degree of efficacy. Antipathy against your

enemy is apt to give birth to sympathy on

your part towards those who are objects of

antipathy, as well as to antipathy against

those who are objects of sympathy, to kun.
XXVIII,

23. Thus much for the circumstances by
which the effect of any exciting cause may
be influenced, when applied upon any given
occasion, at any given period. But besides
these supervening incidents, there are other
circumstances relative to a man, that may
have their influence, and which are co-eval
to s birth.  In the first place, it seems to
be universally agreed, that in the original
frame or texture of every man’s body, there
is a something which, independently of all
subsequently intervening circumstances, ren-
ders him liable to be affected by causes pro-
ducing bodily pleasute or pain, In a manner
different from that i which another man
would be affected by the same causes. To
the catalogue of circumstances influencing a
man’s sensibility, we may therefore add lus
original or radical frame, texture, constitu-
tion, or temperament of body.

XXIX.

24. In the next place, it scems to be pretty
well agreed, that there is somethung also in
the oniginal frame or texture of every man’s
mind, which, independently of all exterior
and subsequently intervening circumstances,
and even of his radical frame of body, makes
him liable to be differently affected by the
same exciting causes, from what another man
would be. Tothe catalogue of circumstances
influencing a man’s sensibihity, we may there-
fore further add his original or radical frame,
texture, constitution, or temperament of
mind.*

XXX.

1t seems pretty certain, all this while, that
a man’s sensibihity to causes producing plea-
sure or pain. even of mind, may depend in a
considerable degree upon his original and ac-
quired frame of body. But we have no rea-
son to think that 1t can depend altogether
upon that frame: since, on the one hand,
we see persons whose frame of body is as
much alike as can be conceived, differing
very considerably i respect of their mental
frame : and, on the other hand, persons whose
frame of mind is as much alike as can be con-
cewved, ditfering very conspicuously in regard
to their bodily frame

* The characteristic circumstances whereby
oue man’s frame of hody or mind, considered
at any given period, stands distinguished from
that of another, have been comprised by meta-
physicians and physiologists under the name
idivsyncrasy, from ~ 3ws, peculiar, and svixgeass,
composttion,

Those who maintain, that the mind and the
body are one substance, may here ohject, that
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XXXI
It seems indisputable also, that the diffe-
rent sets of external occurrences that may
befal a man in the course of his life, will
make great differences in the subsequent
texture of his mind at any given period: yet
still those differences are not solely to be
attributed to such occurrences. Equally far
from the truth seems that opinion to be (if
any such be maintained) which attributes
all to nature, and that which attributes all
to education. The two circumstances will
therefore still remain distinet, as well from
one another, as from all others.
XXXIL
Distinct however as they are, it is mani-
fest, that at no period in the active part of
a man’s life can they either of them make
their appearance by themselves. All they
do is to constitute the latent ground-work
which the other supervening cuwrcumstances
have to work upon: and whatever influence
those original prineiples may have, is so
changed and modified, and covered over, as
it were, by those other circumstances, as
never to be separately discernible. The
effects of the one mfluence are indistinguish-
ably blended with those of the other.
XXXIIL
The emotions of the body are received,
and with reason, as probable indications of
the temperature of the mind. But they are
far enough from conclusive. A man may
exhbit, for instance, the exterior appear-
ances of grief, without really grieving at all,
or at least in any thing near the proportion
in which he appears to grieve. Oliver Crom-
well, whose conduct indicated a heart more
than ordinarily callous, was as remarkably
profuse in tears.] Many men can command
the external appearances of sensibility with
very little real feeling.| The female sex

upon that supposition the distinction between
frame of mind and frame of body is but nominal,
and that accordingly there is no such thing as a
frame of mind distinct from the frame of body.
But granting, for arguinent-sake, the antecedent,
we may dispute the consequence. For if the
mind be but a part of the body, it is at any rate
of a nature very different from'the other parts of
the body.

A man’s frame of body cannot in any part of
it undergo any considerable alteration without
its being immediately indicated by thenomena
discernible by the senses. A man’s frame of
mind may undergo very considerable alterations,
his frame of body remaining the same to all ap-
pearance; that is, for any thing that is indicated
to the contrary by phenomena cognizable to the
senses : meaning those of other men.

+ Hume’s Hist.

i’f’l‘he quantity of the sort of pain, which is
called grief, is indeed hardly to be measured by
any external indications. 1t is neither to be
measured, for instance, by the quantity of the
tears, nor by the number ot moments spent in
crying.  Indications rather less equivocal may,

»
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commonly with greater facility than the

male : hence the proverbial expression of a

woman’s tears. To have this kind of com-

mand over one’s self, was the characteristic

excellence of the orator of ancient times, and

is still that of the player in our own.
XXXIV.

The remaining circumstances may, with
reference to those already mentioned, be
termed secondary influencing circumstances,
These have an influence, it is true, on the
quantum or bias of a man’s sensibility, but it
is only by means of the other primary ones.
The manner in which these two sets of cir-
cumstances are concerned, is such that the
primary ones do the business, while the
secondary ones lie most open to observation.
The secondary ones, therefore, are those
which are most heard of; on which account
it will be necessary to take notice of them:
at the same time that it is only by means of
the primary ones that their influence can be
explained ; whereas the mfluence of the pri-
mary ones will be apparent enough, without
any mention of the secondary ones.

XXXV.

25. Among such of the primitive modifi-
cations of the corpoteal frame as may appear
to influence the quantum and bias of sensi-
bility, the most obvious and conspicuous are
those which constitute the sex. In point of
quantity, the sensibility of the female sex
appears in general to be greater than that of
the male. Tke health of the female is more
delicate than that of the male: 1n point of
strength and hardiness of body, in point of
quantity and quality of knowledge, in point

perhaps, be afforded by the pulse. A man has
not the motions of his heart at command as he
has those of the muscles of his face. But the
particular significancy of these indications is still
very uncertain. All they can express is, that
the man is affected ; they cannot express in what
manner, nor from what cause. To an affection
resulting in reality from such or such a cause,
he may give an artificial colouring, and attribute
it to such or such another cause. To an affec-
tion directed in reality to such or such a person
a8 its object, he may give an artificial bias, and
represent it as if directed to such or such another
object. Tears of rage he may attribute to con.
trition. 'The concern he feels at the thoughts of
a punishment that awaits him, he may impute
toa sympathetic concern for the mischief pro-
duced by his offence.

A very tolerable judgment, however, may com-
monly be formed by a discerming mind, upon
laying all the external indications exhibited by a
man together, and at the same time comparing
them with his actions.

A remarkable instance of the power of the will,
over the external indications of sensibility, is to
be found in Tacitus's story of the Roman soldier,
who raised a mutiny in the camp, pretendmg
to have lost a brother by the lawless cruelty of
;he (h}eneral. The truth was, he neverhad had a

ro‘her.
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of strength of intellectual powers, and firm-
ness of mind, she is commonly inferior :
moral, religious, sympathetic, and antipa-
thetic sensibility are commonly stronger in
her than in the male. The quality of her
knowledge, and the bent of her inclinations,
are commonly in many respects different.
Her moral biases are also, in certain respects,
remarkably different: chastity, modesty, and
delicacy, for instance, are prized more than
courage ina woman: courage, more than any
of those qualities, in a man. The religious
biases in the two sexes are not apt to be re-
markably different: except that the female
is rather more inclined than the male to
superstition: that is, to observances not die-
tated by the principle of utility ; a difference
that may be pretty well accounted for by
some of the before-mentioned circumstances.
Her sympathetic biases are in many respects
different - for her own offspring all their
Lives long, and for children in general while
young, her affection is commonly stronger
than that of the male. Her affections are
apt to be less enlarged: seldom expanding
themselves so much as to take in the welfare
of her country in general, much less that of
mankind, or the whole sensitive creation :
seldom embracing any extensive class or di-
vision, even of her own countrymen, unless
it be in virtue of her sympathy for some par-
ticular individuals that belong to it. In
general, her antipathetic, as-well as sympa-
thetic biases, are apt to be less conformable
to the principle of utility than those of the
male; owing chiefly to some deficiency in
point of knowledge, discernment, and com-
prehension. Her habitual occupations of the
amusing kind are apt to be in many respects
different from those of the male. With re-
gard to her connexions in the way of sympa-
thy, there can be no difference. In point of
pecuniary circumstances, according to the
customs of perhaps all countries, she is mn
general less independent.
XXXVL

26. Age is of course divided into divers
periods, of which the number and himits are
by no means umformly ascertained. One
might distinguish 1t, for the present purpose,
into, 1. Infancy. 2. Adolescence. 3. Youth.
4. Matunty. 3. Decline. 6. Decrepitude.
It were lost time to stop on the present occa-
sion to examine it at each period, and to
observe the indications it gives, with respect
to the several primary circumstances just
reviewed. Infaney and decrepitude are com-
monly inferior to the other periods, in point
of health, strength, hardiness, and so forth.
In infancy on the part of the female, the im-
perfections of that sex are enhanced: on the
part of the male, imperfections take place
mostly similar in quality, but greater in
quantity, to those attending the states of
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adolescence, youth, and maturity in the fe-
male. In the stage of decrepitude both sexes
relapse into many of the imperfections of in-
fancy. The generality of these observations
may easily be corrected upon a particular
review.
XXXVIL

27. Station, or rank in life, is a circum-
stance, that, among a civilized people, will
commonly undergo a multiplicity of variations.
Cateris paribus, the quantum of sensibility
appears to be greater in the higher ranks
of men than in the lower. The primary
circurastances in respect of which this se-
condary circumstance is apt to induce or in-
dicate a difference, seem principally to be as
follows: 1. Quantity and quality of know-
ledge. 2. Strength of mmd. 3. Bent of
inelnation. 4. Moral sensibility. 5. Moral
biases. 6. Religious sensibility. 7. Religious
biases. 8. Sympathetic sensibility. 9. Sym-
pathetic biases. 10. Antipathetic sensibility.
11. Antipathetic biases. 12. Habitual oc-
cupations, 13. Nature and productiveness
of a man’s means of livelihood. 14. Connex-
ions importing profit. 15. Habit of expense.
16. Connexions 1mporting burthen. A man
of a certain rank will frequently have a
number of dependents besides those whose
dependency is the result of natural 1elation-
ship. As tohealth, strength, and hardiness,
if rank has any mnduence on these circum-
stances, it is but in a remote way, chiefly by
the influence it may have on s habitual oc-
cupations.

XXXVIL

28, The influence of education is still
more extensive. Edueation stands upon a
footing somewhat different from that of the
circumstances of age, sex, and rank. These
words, though the influence of the circum-
stances they respectively denote exerts itself
principally, if not entirely, through the me-
dium of certain of the primary circumstances
before mentioned. present, however, each of
them a circumstance which has a separate
existence of itself. This is not the case with
the word education: which means nothing
any farther than as it serves to call up to
view some one or more of those primary cir-
cumstances. Education may be distinguished
into physical and mental; the education of
the body and that of the mind: mental, again,
into intellectual and moral; the culture of
the understanding, and the culture of the
affections. The education a man receives,
is given to him partly by others, partly by
bimself. By education, then, nothing more
can be expressed than the condition a man is
in in respect of those primary circumstances,
as resulting partly from the management and
contrivance of others, principally of those
who, in the early periods of his life, have
had dominion over hum, partly from his own.
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To the physical part of his education, belong
the circumstances of health, strength, and
hardiness: sometimes, by accident, that of
bodily imperfection; as where by intemper-
ance or negligence an irreparable mischief
happens to his person. To the intellectual
parts, those of quantity and quality of know-
ledge, and in some measure perhaps those of
firmness of mind and steadiness. To the
moral part, the bent of hs inclinations, the
quantity and quality of his moral, religious,
sympathetic, and antipathetic sensibihity : to
all three branches indiscriminately, but under
the superior control of external occurrences,
his habitual recreations, his property, his
means of livelihood, his connexions in the
way of profit and of burthen, and his habits
of expense. With respect, indeed, to all these
pomnts, the influence of education is modified,
in a manner more or less apparent, by that of
exterior occurrences; and in a manner scarce-
ly at all apparent, and altogether out of the
reach of calculation, by the original texture
and constitution as well of his body as of his
mind.
XXXIX,

29. Among the external circumstances by
which the influence of education is modified,
the prinecipal are those which come under the
head of climate.® This circumstance places

* Upon reflection, I seem to have overlooked,
in the chapter on circumstances influencing sen-
sihihty, the circumstance of the face, or rather
texture of the country: that being a circum-
stance which the purpose for which I was then
considering the subject did not necessarily bring
to view : had I strictly pursued the exhaustive
E]an, this oversight would grobably not have

appened. The article which comes nearest is
that of climaie; but the word climate will scarce-
li with propriety serve to bnng to view that of
the texture of the country. The word climate
denotes primarily the situation or inclination of
the part of the earth in question, with reference
to the part marked out by that pl’anet 1n its orbit
round the sun: and thence denvatively the de-
gree of heat which, during a given period, is ex-
cited in that part. It may thence agamn serve
to bring to view the state of the air in respect to
density, purity, and dryness or moisture, But
the evenness or unevenness of the surface of the
earth, with its elevation or depression, the pro-
portion between earth and water in any given
spot, and the quality of each ; these are parti-
culars which can nct properly be referable, any
of them, to the head of clemate.

It is evident that the circumstances compre-
hended under the head of zexture of the earth,
may have an influence on those which, in a se-
condary manner, are included under the head of
climate. 'The density of the air, its dryness and
moistness, and the temperature of the atmosphere
and the earth together, in respect of heat and
cold, depend for the most part on the elevation
or depression of the earth’s surface, the propor-
tion between earth and water, and quality of
both these elements. But the texture ofg the earth
does not, except in as far as it influences the



30

itgelf in front, and demands a separate de-
nomination, not merely on account of the
magnitude of its influence, but also on ac-
count of its being conspicuous to every body,
and of its applying indiscriminately to great
numbers at a time. This circumstance de-
pends for its essence upon the situation of that
part of the earth which is in question, with
respect to the course taken by the whole
planet in its revolution round the sun: but
for its influence it depends upon the condition
of the bodies which compose the earth’s
surface at that part, principally upon the
quantities of sensible heat at different periods,
and upon the density, and purity, and dry-
ness or moisture of the circumambient air.
Of the so often mentioned primary eircum-
stances, there are few of which the produe-
tion is not influenced by this secondary one;
partly by its manifest effects upon the body ;
partly by its less perceptible effects upon the
mind. In hot climates, men’s health is apt
to be more precarious than in cold: their
strength and hardmess less: their vigour,
firmness, and steadiness of mind less: and
thence indirectly therr quantity of know-
ledge : the bent of their inclinations differ-
ent: most remarkably 8o in respect of their
superior propensity to sexual enjoyments,
and in respect of the earliness of the period
at which that propensity begins to manifest
itself: their sensibilities of all kinds more
intense : their habitual occupations savouring
more of sloth than of activity : their radical
frame of body less strong, probably, and less
hardy : their radical frame of mind less vigo-
rous, less firm, less steady.
XL,

80. Another article in the catalogue of
secondary circumstances, is that of race or
lineage : the national race or lineage a man
issues from. This circumstance, indepen-
dently of that of climate, will commonly
make some difference in point of radical frame
of mind and body. A man of negro race,
born in France or England, is & very differ-
ent being, in many respects, from a man of
French or English race. A man of Spanish
race, born in Mexico or Peru, is at the hour
of his birth a different sort of being, in many
respects, from a man of the original Mexican

climate, exert any direct influence on the state
and condition of the men themselves who are its
inbabitants. Itexerts, indeed, partly through the
medium of climate, and partly by its own 1mme.
diate efficacy, an influence over the vegetables
and animals, which are of a nature to be either
of use or detriment to man; and thence again,
by another channel, over the state and condition
of man himself. It was the remoteness of this
latter inflnence which is exerted by the texture
of the earth upon man, that was the reason of
its b:.llng overlooked on the occasion before men-
tioned.
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or Peruvian race. This circurstance, as far
as it 18 distinet from climate, rank, and edu-
eation, and from the two just mentioned,
operates chiefly through the medium of
moral, religious, sympathetic, and antipa-
thetic biases.
XLI

31. The Iast circumstance but one, is that
of government : the government a man lives
under at the time in question ; or rather that
under which he has been accustomed most
to live. This circumstance operates princi-
pally through the medium of education: the
magistrate operating in the character of a
tutor upon all the members of the state, by
the direction he gives to their hopes and to
their fears. Indeed, under a solicitous and
attentive government, the ordinary preceptor,
nay even the parent himself, is but a deputy,
as it were, to the magistrate : whose con-
trolling influence, different in this respect
from that of the ordinary preeeptor, dwells
with a man to his life’s end. The effects of
the peculiar power of the magistrate are
seen more particularly in the influence it
exerts over the quantum and bias of men’s
moral, religious, sympathetic, and antipa-
pathetic sensibilities. Under a well-consti-
tuted, or even under a well-adminstered
though ill-constituted government, men’s
moral sensibility is commonly stronger, and
their moral biases more conformable to the
dictates of utility: their religious sensibility
frequently weaker, but their religious biases
less unconformable to the dictates of utility:
their sympathetic affections more enlarged,
directed to the magistrate more than to small
porties or to individuals, and more to the
whole community than to either: their anti-
pathetic sensibilities less violent, as being
more obsequious to the influence of well-
directed moral biases, and less apt to be ex-
cited by that of ill-directed religious ones:
their antipathetic biases more conformable to
well-directed moral ones, more apt (in pro-
portion) to be grounded on enlarged and
sympathetic than on narrow and self-regard-
ing affections, and accordingly, upon the
whole, more conformable to the dictates of
utility.

XLIL

32. The last circumstance is that of reli-
glous profession: the religious profession &
man i3 of : the religious fraternity of which
he is a member, This circumstance operates
principally through the medium of religious
sensibility and religious biases. It operates,
however, as an indication more or less con-
clusive, with respect to several other cir-
cumstances. With respect to some, scarcely
but through the medium of the two just
mentioned: thisis the case with regard to the
quantum and bias of 2 man’s moral, sympa-
thetic, and antipatheti> sensibility: perhaps
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in some cases with regard to quantity and
quality of knowledge, strength of intellectual
powers, and bent of inclination. With re-
spect to others, it may operate immediately
of itself : this seems to be the case with re-
gard to a man’s habitual occupations, pecu-
niary circumstances, and connexions in the
way of sympathy and antipathy. A man who
pays very little inward regard to the dictates
of the rehgion which he finds 1t necessary to
profess, may find it difficult to avoid joining
in the ceremomnes of 1t, and bearing a part in
the pecuniary burthens 1t imposes.* By the
torce of habit and example he may even be
led to entertain a partiality for persons of
the same profession, and a proportionable
antipathy against those of a rival one. In
particular, the antipathy against persons of
different persuasions is one of the last points
of religion which men part with. Lastly, 1t
is obvious, that the religious profession a
man is of cannot but have a considerable in-
fluence on his education. But, considering
the import of the term education, to say this
is perhaps no more than saymg in other
words what has been said already.
XLIII,

These circumstances, all or many of them,
will need to be sttended to as often s upon
any occasion any account is taken of any
quantity of pain or pleasure, as resulting
from any cause. Has any person sustained
an injury ? they will need to be considered
in estimating the muschief of the offence. Is
satisfaction to be made to lum? they will
need to be attended to in adjusting the
quantum of that satisfaction. Is the injurer
to be punished ? they will need to be at-
tended to in estimating the force of the im-
pression that will be made on him by any
given punishment.

XLIV.

It is to be observed, that though they seem
all of them, on some account or other, to
merit a place in the catalogue, they are not
all of equal usein practice. Different articles
among them are applicable to different cx-
c ting causes. Of those that may influence
the effect of the same exciting cause, some
apply indiscriminately to whole classes of
persons together ; being applicable to all,
without any remarkable difference in degree:

* The ways in which a religion may lessen a
man's means, or augment his wants, are various,
Sometimes 1t will prevent him from makmia

rofit of his money: sometimes from setting hus
Eaud to labour. Sometimes it will obhge him
to buy dearer food instead of cheaper: some-
times to purchase useless labour: sometimes to
pay men for not labouring: sometimes to pur-
chase trinkets, on which imagination alone has
set a value: sometimes to purchase exemptions
from punishment, or titles to felicity in the world
to come.
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these may be directly and pretty fully pro-
vided for by the legislator. This is the case,
for instance, with the primary circumstances
of bodily imperfection, and insamty: with
the secondary circumstance of sex : perhaps
with that of age : at any rate, with those of
rank, of climate, of lineage, and of religious
profession. Others, however they may ap-
ply to whole classes of persons, yet in their
application to different individuals are sus-
ceptible of perhaps an indefinite variety of
degrees. These cannot be fully provided
for by the legislator ; but, as the existence of
them, in every sort of case, iz capable of
being ascertained, and the degree in which
they take place 1s capable of being measured,
provision may be made for them by the judge,
or other executive magistrate, to whom the
several individuals that happen to be con-
cerned may be made known. This is the
case, 1. With the circumstance of health.
2. In some sort with that of strength.
3. Scarcely with that of hardiness : still less
with those of quantity and quality of know-
ledge, stiength of intellectual powers, firm-
ness or steadiness of mind ; except in as far
as a man’s condition, in respect of those cir-
cumstances, may be indicated by the secon-
dary circumstances of sex, age, or rank:
hardly with that of bent of inclination, ex-
cept in as far as that latent circumstance is
indicated by the more manifest one of habi-
tual occupations: hardly with that of a man’s
moral sensibility or biases, except in as far
as they may be indicated by his sex, age,
rank, and education: not at all with his re-
Iigious sensibility and religious biases, except
in as far as they may be indicated by the
religious profession he belongs to: not at all
with the quantity or quality of his sympa-
thetic or antipatbetic sensibilities, except in
as far as they may be presumed from his sex,
age, rank, education, lineage, or religious
profession. It is the case, however, with
his habitual occupations, with his pecuniary
circumstances, and with his connexions in the
way of sympathy. Of others, again, either
the existence cannot be ascertained, or the
degree cannot be measured. These, there-
fore, cannot be taken into account, either
by the legislator or the executive magistrate.
Accordingly, they would have no claim to be
taken notice of, were it not for those secon-
dary circumstances by which they are indi-
cated, and whose influence could not well be
understood without them. What these are,
has been already mentioned.
XLV.

It has already been observed, that differ-
ent articles in this list of circumstances apply
to different exciting causes: the circumstance
of bodily strength, for instance, has scarcely
any influence of itself (whatever it may have
in a roundabout way, and by accident) on the
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cffect of an incident which should increase or
diminish the quantum of a man’s property.
It remains to be considered, what the excit-
irg causes are with which the legislator has
todo. These may, by some accident or other,
be any whatsoever: but those with which
be has principally to do, are those of the
painful or afflictive kind. With pleasurable
ones he has little to do, except now and then
by accident: the reasons of which may be
easily enough perceived, at the same time
that it would take up too much room to
unfold them here. The exciting cuuses with
which he has principally to do, are, on the
one hand, the mischievous acts, which it is
his business to prevent ; on the other hand,
the punishments, by the terror of which it
is his endeavour to prevent them. Now of
these two sets of exciting causes, the latter
only is of his production: being produced
partly by his own special appointment, partly
in conformity to his general appointment, by
the special appointment of the judge. For
the legislator, therefore, as well as for the
judge, it is necessary (if they would know
what it is they are doing when they are ap-
pointing punishment) to have an eye to all
these circumstances. For the legislator, lest,
meaning to apply a certain quantity of punish-
ment to all persons who shall put themselves
in a given predicament, he should unawares
apply to some of those persons much more
or much less than he himself intended: for
the judge, lest, in applying to a particular
person & particular measure of punishment,
ke should apply much more or much less than
was intended, perhaps by himself, and at any
rate by the legislator. They ought each of
them, therefore, to have before him, on the
one hand, a list of the several circumstances
by which sensibility may be influenced; on
the other hand, a list ofy the several species
and degrees of punishment which they pur-
pose to make use of: and then, by making a
comparigon between the two, to forma de-
tailed estimate of the influence of each of the
circumstances in question, upon the effect of
each species and degree of punishment.
There are two plans or orders of distribu-
tion, either of which might be pursued in the
drawing up this estimate. The one is to make
the name of the circumstance take the lead,
and under it to represent the different in-
Auences it exerts over the effects of the se-
veral modes of punishment: the other is to
make the name of the punishment take the
lead, and under it to represent the different
influences which are exerted over the effects
of it by the several circumstances above men-
tioned. Now of these two sorts of objects,
the punishment is that to which the inten-
tion of the legislator is directed in the first
instance. This is of his own creation, and
will be whatsoever he thinks fit to make it:
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the influencing circumstance exists indepen-
dently of him, and is what it is whether he
will or no. What he has occasion to do is
to establish a certain species and degree of
punishment: and it is only with reference to
that punishment that he has occasion to
make any inquiry concerning any of the cir-
cumstances here in question. The latter of
the two plans therefore is that which appears
by far the most useful and commodious.
But neither upon the one or the other plan
can any such estimate be delivered here.®
XLVL

Of the several circumstances contained in
this catalogue, it may be of use to give some
sort of analytic view ; in order that it may
be the more easily discovered if any which
ought to have heen inserted are omitted; and
that, with regard to those which are inserted,
it may be seen how they differ and agree.

In the first place, they may be distingmshed
into prumary and secondary : those may be
termed primary, which operate immediately
of themselves: those secondary, which operate
not but by the medium of the former. To
this latter head belong the circumstances of
sex, age, station in life, education, climate,
lineage, government, and religious profession:
the rest are primary. These again are either
connate or adventitious: those which are
connate, are radical frame of body and radical
frame of mind. Those which are adventi-
tious, are either personal, or exterior. The
personal, again, concern either a man’s dis-
positions, or his actrons. Those which concern
his dispositions, concern either his body or s
mind. ‘Those which concern his body are
health, strength, haidiness, and bodily im-
perfection. Those which concern his mind,
again, concern either his understonding or
hus gffectzons. To the former head belong
the circumstances of quantity and quality of
knowledge, strength of understanding, and
insanity. To the latter belong the circum-
stances of firmness of mind, steadiness, bent

* This is far from being a visionary proposal,
not reducible to practice I speak from expe-
rience, having actually drawn up such an est1-
mate, though upon the least commodious of the
two plans, and before the several circumstances
1n question had been reduced to the precise num-
ber and order in which they are here enumerated.
This 18 a part of the matter destined for another
work. See ch, xv. [ Cases unmeet] par. 2. Note.
There are some of these circumstances that be-
stow particular denominations on the persons
they relate to: thus, from the circumstance of
bodily imperfect-ons, persons are denominated
deaf, dumb, blind, and so forth: from the cir.
cumstance of insanity, idiots, and mamacs: from
the circumstance of age, infants: for all which
classes of persons particular provision is made
in the Code. See B, L. tit. [ Exemptions.] Per-
sons thus distinguished will form so manyarticles
in the catalogus personarum privilegiatarum.
See Appendix, tit. [Composition. ]
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of inclination, moral sensibility, moral biases,
religious sensibility, rehgious biases, sympa-
thetic sensibility, sympathetic biases, anti-
pathetic sensibility, and antipathetic biases.
Those which rezard his actions, are his ha-
bitual occupations. Those which are exterior
to him, regard either the things or the persons
which he 1s concerned with : under the for-
mer head come his pecuniary circumstances ;*
under the latter, his connexions in the way
of sympathy and antipathy.

USES OF THE PRECEDING
OBSERVATIONS.t

As it is not possible to calculate the move-
ment of a vessel, without knowing the cir-
cumstances which influence 1ts speed; such
as the foice of the winds, the resistance of
the water, the shape of the vessel, the weight
of its burden, &c.; in the same manner, one
cannot work with certainty in matters of
legislation, without considering all the cir-
cumstances which influence sensibility.

I shall limit myself here, to what concetns
the penal code: it requires in all its parts a
scrupulous attention to this diversity.

1. In estimating the enil of an offence. In
effect, the same nominal offence 1s not the
same real offence, when the sensibility of the
individual injured is not the same. A cer-
tain action, for example, would be a serious
insult to 2 woman, whilst 1t is indifferent to
aman, A certain corporal injury, if done
to a sick person, would endanger his life, but
would be of no consequence to a person in
good health. An imputation which would
ruin the fortune or the honour of a certan
individual, would do no injury to another in-
dividual.

2. In giving a surtable satisfaction to an in-
jured person. The same nominal satisfaction
is not the same real satisfaction, when the
sensibility materially differs. A pecuniary

* As to a man’s pecuniary circumstances, the
causes on which those circumstances depend, do
not come all of them under the same class, ;.[‘_he
absolute quantum of a man's property does in-
deed come under the same class with his pe-
cumary circumstances in general: so does the
profit he makes from the occupation which fur-
nishes him with the means of livelihood. But
the occupation itself concerns hus own person
and comes under the same head as his habitual
amusements: as likewise his habits of expense:
his connexions in the ways of profit and of bur-
then, under the same head as s connexions in
the way of sympathy: and the circumstances of
his present demard for money, and strength of
expectation, come under the head of those cir-
cumstances relative to his person which regard
his affections.

+ The following paiagraphs are inserted here
from Dumont’s * Traites de Legslation,” in
order to complete the exhibition of Bentham’s
principles as published 1n his lifetme,—ED.
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satisfaction for an affront mav be agreeable
or offensive, according to the rank, the for-
tune, or the prejudices of a person. Am I
insulted® A pardon publicly asked would
be a sufficient satisfaction on the part of my
superior or my equal, but not on that of my
inferior.

3. In estimating the force and impression
of punishment upon delinquents. 'The same
nominal punishment is not the same real
punishment, when the sensibility is essen-
tially different. Banishment would be a very
unequable punishment in the case of a young
and an old man; of a bachelor and the father
of a family; for a workman who has not the
means of subsistence out of his own country,
and a rich man who need only change the
scene of his pleasures. Imprisonment would
be an unequable punishment for a man and a
woman ; for a sick person and a person in
health; for a rich man, whose family would
not suffer by his absence ; and for a man who
lives by his labour, and who would leave his
family in poverty.

4. In transplanting a law from one country
to another The same law verbally would
not be the same law really, when the sensi-
bility of the two people 1s essentially differ-
ent. A certamn law 1n Europe produces the
happiness of families ; transported into Asia,
it would become the scourge of society : wo-
men in Europe are accustomed to enjoy their
liberty, and even to govern the house: wo-
men in Asia are prepared, by their education,
for the seclusion of the seraglio, and even
for slavery. Marriage in Europe and the
East is not a contract of the same kind - if it
were sought to subject it to the same rules,
it would evidently cause unhappiness to all
the parties interested.

The same punishments for the same offences,
is often said. This adage has an appearance
of justice and impartiality, which seduces
superficial minds. To give it a reasonable
meamng, it would be necessary to determine
beforehand what 1s meant by the same pu-
nishments and the same offences. An in-
flexible law—a law which should regard
neither sex, nor age, nor fortune, nor rank,
nor education, nor the moral nor religious
prejudices of individuals — would be doubly
viclous, as inefficacious, or as tyrannical. Too
severe for some, too lenient for others; al-
ways sinning by excess or defect; under an
appearance of equality, it would hide the
most monstrous inequality.

When a man of large fortune, and a man
of moderate fortune, are condemned to the
same fine, is the punishment the same? do
they suffer the same evil? The manifest
inequality of such treatment, is it not ren-
dered more hateful by the derisory equality?
Is not the design of the law missed, since the
one may lose the means of his existence,
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whilst the other escapes with triumph?
‘When s strong young man and a feeble old
man are both condemned to be loaded with
fetters for the same number of years, a sophist
gkilful in darkening the most evident truths,
might contend for the equality of the punish-
ment ; but the unsophisticated populace,
faithful to nature and just feeling, would
murmur internally at bebolding suchinjustice ;
and their indignation changing its object,
would pass from the criminal to the judge,
and from the judge to the legislature.

T am aware that specious objections may
be urged. It may be asked, ‘ How 1s it
possible to take an account of all the circum-
stances which influence sensibility? How
can internal and hidden dispositions be ap-
preciated ; such as strength of mind, degree
of knowledge, inclinations, sympathies? How
can the different qualities of all beings be
measured? A father of a family may con-
sult these internal dispositions, these diver-
sities of character, in the treatment of his
children; but a public instructor, charged
with a limited number of pupils, could not
The legislator, who has in view a whole
people, 15 by much stronger reason obliged
to confine himself to general laws, and must
fear lest he should render them complicated
hy descending to particular cases. If heleave
to the judge the right of varying the appli-
cation of the laws according to this infinite
diversity of circumstances and characters,
there will be no Limits to the arbitrariness
of his judgments: under pretence of seizing
the true spirit of the legislator, the judges
will make the laws the instruments of their
whims and fancies. Sed aliter leges ahter
philosophi tollunt astutzas Ieges quatenus
manu tenere p t ph ra-
tione et mtelhgentza-—(De Off. 3 17.)”

It is not necessary to answer, but to ex-
plain: all such observations exhibit, & diffi-
culty, rather than anobjection. The principle
is not denied : it is only its application which
is deemed impossible.

1. It is allowed that the greater part of
these differences of sensibility are inappre-
ciable: that it is impossible to prove their
existence in individual cases, or to measure
their force or degree; but fortunately these
interior and hidden dispositions, if it may be
so said, have external and manifest indica-
tions. These are the circumstances which
have been called secondary: sex, age, rank,
race, chmate, government, education, religious
profession; circumstances evident and pal-
pable, which represent the interior disposi-
tions. Here then the legislator is relieved
from a part of his difficulty. He does not
stop at metaphysical and moral qualities: he
lays hold only of ostensible circumstances.
He directs, for example, the modification of
a certain pumshnﬂent ; not on account of the

PRINCIPLES OF MORALS AND LEGISLATION.

[Cu. VL

greater sensibility of the individual, or on
account of his steadiness, strength of mind,
or knowledge, but on account of his sex or
age.

It is true, that presumptions drawn from
these circumstances are liable to be defective.
It may happen that a youth of fifteen years
old is more enlightened than a man of thirty:
it may happen that a certain woman has more
courage and less modesty than & certain man;
but these presumptions will have in general
all the justice necessary to prevent the laws
being tyrannical; and, above all, to conci-
hate to the legislator the suffrages of public
opinion.

2. These secondary circumstances are not
only easily seized: they are few in number;
they form general classes. Grounds of jus-
tification, of extenuation or of aggravation,
with regard to the different offences, may be
drawn from them. Thus complexity dis-
appears, and simplicity is easily restored
throughout.

3. There is nothing arbitrary. It is not
the judge, it is the law itself, which modifies
a certain punishment, according to the sex,
the age, the religious profession, &e, As to
other circumstances, which must absolutely
be left to the examination of the judge, as
the greater or less derangement in the mind,
the greater or less in point of strength, the
greater or less in point of fortune; the legis-
lator who can pronounce nothing as to indi-
vidual cases, directs the tribunals by general
rules, and leaves them a certain latitude, that
they may proportion their judgment to the
particular nature of the circumstance.

‘What is recommended here is not an Uto-
pian idea. There never was a legislator so
barbarous or so stupid as to neglect all the
circumstances influencing sensibility. They
have had a regard to them more or less con-
fused, which has guided them in the esta-
blishment of civil and political rights: they
have shown more or less regard to circum-
stances in the institution of punishments:
hence arises the admitted differences with
regard to women, children, freemen, slaves,
soldiers, ecclesiastics, &c.

Draco appears alone to have rejected all
these considerations, at least in penal mat-
ters. All offences appeared to him equal,
because they were all violations of the law.
He condemned all offenders to death, with-
out distinction. He confounded, he over-
turned all the principles of human sensibility.
His horrid work did not long endure; and 1t
is doubtful if his laws were ever literally
obeyed.

Without falling into this extreme, how
many faults have not been committed of the
same kind! There would be no end of citing
examples, There have been sovereigns who
have chosen to lose whole provinces, and to
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shed floods of human blood, rather than to
respect a particular sensibility of a people, or
tolerate a custom indifferent 1n itself, or re-
spect an ancient prejudice, a certain dress,
a certain form of prayers.

A prince of our own times, active, enlight-
ened, ammated by the desire of glory and the
happiness of his subjects, undertook to re-
form every thing in his states; and caused
them all to revolt against him.® At the ap-
proach of death, recollecting all the vexations
of his Iife, he desired that there should be
engraven upon his tomb, that he had been
unhappy in all his enterprises. He ought
also to have had engraved there, for the in-
struction of posterity, that he had always
been 1ignorant of the art of managing the
desires, the inchnations, and the sensibilities
of men.

When legislators shall study the human
heart ; when they shall show their attention
to the different degrees and different kinds
of sensibility, by hmitations and modifica-
tions; these condescensions on the part of
power will charm like paternal endearments.
Conduct of this kind is the foundation of the
approbation, which is sometimes bestowed
upon the laws, under the vague terms of
humanity, equity, suitableness, moderation,
and wisdom.

In this respeet, there is a striking analogy
between the art of the legislator and that
of the physician. The catalogue of circum-
stances influencing sensibility 1s necessary in
both their setences. What distinguishes the
physician from the empiric is the attentron
which the first pays to every thing which
constitutes the particular state of the mdi-
vidual. But 1t is especially in diseases which
affect the mind; in those which concern mo-
rality ; when hurtful habits are to be sur-
mounted, and new ones formed, that it is
necessary to study every thing which affects
the dispositions of the invalid; since a single
error in this respect may change all the re-
sults, and inerease the evil, instead of reme-
dying it.

CHAPTER VIL
OF HUMAN ACTIONS IN GENERAL.

L
‘THE business of government is to promote
the happiness of the society, by punishing
and rewarding. That part of its business
which consists in punishing, is more particu-
larly the subject of penal law. In propor-
tion as an act tends to disturb that happi-
ness, in proportion as the tendency of it is
pernicious, will be the demand it creates for
punishment. What happiness consists of, we

* Joseph II.
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have already seen - enjoyment of pleasures,
security from pains.
1.

The general tendency of an act is more or
less pernicious, according to the sum total of
its consequences. that is, according to the
difference between the sum of such as are
good, and the sum of such as are evil.

L.

It is to be observed, that here, as well as
henceforward, wherever consequences are
spoken of, such only are meant as are material.
Of the consequences of any act, the multi-
tude and variety must needs be infinite: but
such of them only as are material are worth
regarding. Now among the consequences of
an act, be they what they may, such only,
by one who views them in the capacity of a
legislator, can be said to be material,} as
erther consist of pam or pleasure, or have an
influence in the production of pain or plea-
sure.}

.

It 15 also to be observed, that into the ac-
count of the consequences of the act, are to
be taken not such only as might have en-
sued, were mntention out of the question, but
such also as depend upon the connexion there
may be between these first-mentioned con-
sequences and the intention. The connexion
there is between the mtention and certain
consequences 1s, as we shall see hereafter, ||
a means of producing other consequences.
In this lies the difference between rational
agency and irrational.

v.

Now the intention, with regard to the
consequences of an act, will depend upon
two things: 1. The state of the will or in-
tention, with respect to the act itself. And,
2. The state of the understanding, or percep-
tive faculties, with regard to the circum-
stances which it 1s, or may appear to be,
accompanied with. Now with respect to
these circumstances, the perceptive faculty
is susceptible of three states: consciousness,
unconsciousness, and false consciousness.
Consciousness, when the party believes pre-
cisely those circumstances, and no others,
to subsist, which really do subsist : uncon-

+ Or of importance.

+ In certain cases the consequences of an act
may be material by serving as evidences indi-
cating the existence of some other material fact,
which is even antecedent to the act of which
they are the consequences: but even here, they
are material only because, in virtue of such their
evidentiary quality, they have an influence, at a
subsequent pertod of time, in the production of
pain and pleasure: for example, by serving as
grounds for conviction, and thence for punish-
mentl.] See tit. [ Simple Falsehoods], verbo  Ma-
terial,

il See P, I, tit. [ Exemptions], and tit. [Ex-
tenuations,
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sciousness, when he fails of perceiving certain
circumstances to subsist, which, however,
do subsist: false consciousness, when he be-
Lieves or imagines certain circumstances to
subsist, which in truth do not subsist.

VI

In every transaction, therefore, which is
examined with a view to punishment, there
are four articles to be considered : 1. The act
itself, which is done. 2. The eircumstances
in which it is done. 3. The intentionality that
may have accompanied it. 4. The conscious-
ness, unconsciousness, or false consciousness,
that may have accompanied 1t.

What regards the act and the circum-
stances will be the subject of the present
chapter : what regards intention and con-
sciousness, that of the two succeeding.

VIL

There are also two other articles on which
the general tendency of an act depends : and
on that, as well as on other accounts, the
demand which it creates for pumshment.
These are, 1. The particular motive or mo-
tives which gave birth to it. 2. The general
disposition which it indicates. These articles
will be the subject of two other chapters.

VIIL

Acts may be distinguished in several ways,
for several purposes.

They may be distinguished, in the first
place, into positive and negative. By positive
are meant such as consist in motion or exer-
tion : by negative, such as consist in keeping
at rest; that is, in forbearing to move or
exert one’s self in such and such circum-
stances. Thus, to strike is a positive act:
not to strike on a certain occasion, a nega-
tive one. Positive acts are styled also acts
of commission ; negative, acts of omission or
forbearance.”

* The distinction between positive and nega-
tive acts runs through the whole system of of.
fences, and sometimes makes a material differ-
ence with re%ard to their consequences. To
reconcile us the better to the extensive, and, as
it may appear on some occasions, the incon-
sistent signification here given to the word act,
it may be considered, 1. That in many cases,
where no exterior or overt act is exercised, the
state which the mnd is in at the time when the
supposed act is said to happen, is as truly and
directly the result of the will, as any exterior act,
how plain and conspicuous soever. The not
rev g a conspiracy, for instance, may be as

erfectly the act of the will, as thejoining in it.

n the next place, that even though the mind
should never have had the incident in question
in contemplation (insomuch that the event of its
not happening should not have been so much as
obliquely intentional), still the state the person’s
mind was in at the time when, if he kad so willed,
the incident might have happened, is in many
cases productive of as material consequences ;
and not only as likely, but as fit to call for the
interposition of other agents, as the opposite one,
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IX.

Such acts, again, as are negative, may
either be absolutely so, or relatively: abso-
lutety, when they import the negation of all
positive agency whatsoever; for instance,
not to strike at all: relatively, when they
import the negation of such or such a par-
ticular mode of agency ; for instance, not to
strike such a person or such a thing, or in
such a direction.

X.

It is to be observed, that the nature of
the act, whether positive or negative, is not
to be determined immediately by the form of
the discourse made use of to express it. An
act which is positive in its nature may be
characterized by a negative expression: thus,
not to be at i1est, is as much as to say to
move. So also an act, which is negative in
1ts nature, may be characterized by a positive
expression: thus, to forbear or omt to bring
food to a person 1n certain circumstances, is
signified by the single and positive term to
starve.

XI,

In the second place, acts may be distin-
guished into external and wnternal. By ex-
ternal, are meant corporal acts; acts of the
body : by internal, mental acts; acts of the
mind. Thus, to strike is an external or
exterior  act : tointend to strike, an internal
or interior one.

XIIL.

Acts of discourse are a sort of mixture of
the two: external acts, which are no ways
material, nor attended with any consequen-
ces, any farther than as they serve to express
the existence of internal ones. To speak to
another to strike, to write to him to strike,
to make signs to him to strike, are all so
many acts of discourse.

XIIL

Third, Acts that are external may be dis-
tinguished into transitwe and intransitive.
Acts may be called transitive, when the mo-
tion is communicated from the person of the
agent to some foreign body : that is, to such
a foreign body on which the effects of it are
considered as being material; as where a
man runs against you, or throws water in
your face. Acts may be called intransitive,
when the motion is communicated to no
other body, on which the effects of it are
regarded as material, than some part of the
same person in whom it originated ; as where
a man runs, or washes himself.{

Thus, when a tax is imposed, your not paying it
is an act which at any rate must be punisi;edg mn
a certain manner, whether you happened to think
of paying it or not. .

+ [Exterior.] An exterior act is also called
by lawyers overi.

+ The distinction is well known to the later
grammarians : it is with them indeed that it took
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XIv.

An act of the transitive kind may be said
to be in its commencement, or in the first
stage of its progress, while the motion is
confined to the person of the agent, and has
not yet been communicated to any foreign
body, on which the effects of 1t can be ma-
terial. It may be said to be mits termination,
or to be 1n the last stage of its progress, as
soon as the motion or impulse has been com-
municated to some such foreign body. It may
be said to be in the muddle or intermediate
stage or stages of its progress, while the mo-
tion, having passed from the person of the
agent, has not yet been communicated to any
such foreign body. Thus, as soon as a man
has lifted up his band to strike, the act he
performs in striking you is in its commence-
ment : as soon as his hand has reached you,
it is in its termination. If the act be the
motion of a body which is separated from the
person of the agent before it reaches the ob-
jeet, it may be said, during that interval, to
be in its intermediate progress,* or in gradu
mediativo : as in the case where a man throws
a stone or fires a bullet at you.

XV.

An act of the intransitive kind may be said
to be in its commencement, when the motion
or impulse is as yet confined to the member
or organ in which it originated ; and has not
yet been communicated to any member or
organ that is distingmshable from the former.
It may be said to be in its termination, as
soon as it has been applied to any other part
of the same person. Thus, where a man
poisons himselt: while he is lifting up the
poison to his mouth, the act is in its com-
mencement ; as soon as it has reached his
lips, it is 1 its termination.}

XYL

In the third place, acts may be distin-
guished into transient and continuved. Thus,
to strike is a transient act. to lean, a conti-
nued one. To buy, & transient act: to keep
in one’s possession, a continued one.

its rise; though by them it has been applied
rather to the names than to thethings themselves.
To verbs, signifymg transitive acts, as here de-
scribed, they have given the name of transitive
verbs: those significative of intransitive acts the:
have termed intransitive. 'These last are st
more frequently called neuter ; that is, neither
active nor passive. The apgel_latlor) seems im-
proper: since, instead of their being neither,
they are both in one.

o the class of acts that are here termed
intransitive, belong those which constitute the
third class in the system of offences. See ch.

Division], and B. 1. tit. [Self-regarding Of -
ences. ]
* Or in its migration, or in transitu.
+ These distinctions will be referred to in the
next chapter: ch. viii. [ Intentionality] : and ap-
plied to practice in B, I. tit, [ Extenuations. ]
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XVIL

In strictness of speech there is a differ-
ence between a continued act and a repefation
of acts. It is a repetition of acts, when there
are intervals filled up by acts of different
natures: a continued act, when there are no
such mtervals. Thus, to lean, is one con-
tinued act : to keep striking, a repetition of
acts.

XVIIL

There is a difference, again, between a
repetitwn of acts, and a habut or practice.
The term repetition of acts may be employed,
let the acts in question be separated by ever
such short intervals, and let the sum total of
them occupy ever so short a space of time.
The term habit is not employed but when
the acts in question are supposed to be sepa-
rated by long-continued intervals, and the sum
total of them to occupy a considerable space
of time. It is not (for instance) the drink-
ing ever so many times, nor ever so much at
a time, in the course of the same sitting,
that will constitute a habit of drunkenness:
it is necessary that such sittings themselves
be frequently repeated. Every habit is a
repetition of acts; or, to speak more strictly,
when a man has frequently repeated such
and such acts after considerable intervals, he
is said to bave persevered in or contracted
a habit: but every repetition of acts is not
a habit.}

XIX.

Fourth, acts may be distinguished into
indwisible and duwisible. Indivisible acts are
merely imaginary. they may be easily con-
ceived, but can never be known to be exem-
phfied. Such as are divisible may be so,
with regard either to matter or to motion.
An act indivisible with regard to matter, is
the motion or rest of one single atom of
matter. An act indivistble, with regard to
motion, is the motion of any body, from one
single atom of space to the next to it.

Fifth, acts may be distinguished into sim-
ple and complex : simple, such as the act of
striking, the act of leaning, or the act of
drinking, above instanced: complex, con-
sisting each of a multitude of simple acts,
which, though numerous and heterogeneous,
derive a sort of unity from the relation they
bear to some common design or end; such
as the act of giving a dinner, the act of
maintaimng a child, the act of exhibiting a
triumph, the act of bearing arms, the act of
holding a court, and so forth.

XX,
It bas been every now and then made a

3§ [Habit.] A habit, it should seem, can hard-
ly in strictness be termed an aggregate of acts:
acts beinila sort of real archetypal entities, and
habits a kind of fictitious entities or 1maginary
beings, supposed to be constituted by, or to re.
sult as it were out of, the former.
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question, what it is in such a case that con-
stitutes one act: where one act has ended,
and another act has begun: whether what
has bappened has been one act or many.*
These questions, it is now evident, may
frequently be answered, with equal pro-
priety, in opposite ways: and if there be any
occasions on which they can be answered
only in one way, the answer will depend
upon the nature of the occasion, and the
purpose for which the question 1s proposed.
A man is wounded in two fingers at one
stroke — Is it one wound or several® A
man is beaten at 12 o’clock, and agam at 8
minutes after 12— Is it one beating or
several ? You beat one man, and nstantly
in the same breath you beat another — Is
this one beating or several ? In any of these
cases it may be one, perhaps, as to some
purposes, and several as to others, These
examples are given, that men may be aware
of the ambiguity of language : and neither
barass themselves with unsolvable doubts,
nor one another with interminable disputes.
XXI.

So much with regard to acts considered in
themselves : we come now to speak of the
circumstances with which they may have
been accompanied. These must necessarily
be taken into the account before any thing
can be determined relative to the conse-
quences. What the consequences of an act
may be upon the whole can never otherwise
be ascertained : it can never be known whe-
ther it is beneficial, or indifferent, or mis-
chievous. In some circumstances, even to
kill a man may be a beneficial act : in others,
to set food before him may be a pernicious
one.

XXIL

Now the circumstances of an act, are,
what? Any objectst whatsoever. Take any
act whatsoever, there is nothing in the nature
of things that excludes any imaginable object
from being a circumstance to it. Any given
object may be a circumstance to any other.}

* Distinctions like these come frequently in
question 1 the course of Procedure,
(-1- Or entities, See B. IL tit, [Evidence],
Facts.
5 3 The ]etymology of the word circumstance
is perfectly characteristic of its import : circum
stantia, things standing round : objects standing
round a given object. I forget what mathema-
tician it was that defined to be a circle, of
which the centre is every where, but the circum-
ference no where. In like manner, the field of
circumstances belonging to any act may be de-
fined a circle, of which the circumference is no-
where, but of which the act in question is the
centre. Now then, as any act may, for the pur.
pose of discourse, be considered as a centre, any
other act or object whatsoever may be considered
as of the tumber of those thai are standing
round it,
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XXIII

We have already had occasion to make
mention for a moment of the consequences of
an act: these were distinguished into ma-
terial and immaterial. In like manner may
the circumstances of it be distinguished.
Now materiahty is a relative term: applied
to the consequences of an act, it bore rela-
tion to pain and pleasure: applied to the
circumstances, it bears relation to the con-
sequences. A circumstance may be said to
be material, when it bears a visible relation
in point of causality to the consequences:
immaterial, when it bears no such visible re-
lation.

XXIV.

The consequences of an act are events.||
A circumstance may be related to an event
in point of causahity in any one of four ways :
1. In the way of causation or production.
2. In the way of derivation. 3. In the way
of collateral connexion. 4. In the way of
conjunct influence. It may be said to be re-
lated to the event in the way of causation,
when it is of the number of those that con-
tribute to the production of such event: in
the way of derivation, when it is of the
number of the events to the production of
which that in question has been contributory :
in the way of collateral connexion, where
the circumstance 1n question, and the event
in question, without being either of them
instrumental 1 the production of the other,
are related, each of them, to some common
object, which has been concerned in the
production of them both: in the way of con-
junct influence, when, whether related in
any other way or mot, they bhave both of
them concurred in the production of some
common consequence.

XXV.

An example may be of use. In the year
1628, Villiers, Duke of Buckingham, favour-
ite and minister of Charles I. of England,
received a wound and died. The man who
gave it him was one Felton, who, exas-
perated at the mal-administration of which
that minister was accused, went down from
London to Portsmouth, where Buckingham
happened then to be, made his way into his
anti-chamber, and finding him busily engaged
in conversation with a number of people
round him, got close to him, drew a knife,
and stabbed him. In the effort, the assas-
sin’s hat fell off, which was found soon after,
and, upon searching him, the bloody knife.
In the crown of the hat were found scraps of
paper, with sentences expressive of the pur-
pose he was come upon. Here then, suppose
the event in questioun i3 the wound received
by Buckingham: Felton’s drawing out his
kmife, us making his way into the chamber,

l| See B. II. tit. { Evidence], § [ Facts.]
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his going down to Portsmouth, his conceiving
an indignation at the idea of Buckingham’s
administration, that administration itself,
Charles’s appointing such a minister, and so
on, higher and higher without end, are so
many circumstances, related to the event of
Buckingham’s receiving the wound, in the
way of causation or production : the bloodi-
ness of the knife, a circumstance related to
the same event in the way of derivation:
the finding of the hat upon the ground, the
finding the sentences in the hat, and the
writing them, so many circumstances related
to it in the way of collateral connexion: and
the situation and conversations of the people
about Buckingham, were circumstances re-
lated to the circumstances of Felton’s making
his way into the room, going down to Ports-
mouth, and so forth, in the way of conjunct
influence ; inasmuch as they contributed in
common to the event of Buckingham’s re-
ceiving the wound, by preventing him from
putting himself upon his guard upon the first
appearance of the intruder.*
XXV

These several relations do not all of them
attach upon an event with equal certainty.
In the first place, it is plamn, mdeed, that
every event must have some tircumstance or
other, and in truth, an indefimite multrtude
of circumstances, related to it in the way of
production : it must of course have a still
greater multitude of circumstances related to
it in the way of coilateral connexion. But
it does not appear necessary that every event
should have circumstances rel:ted to 1t in
the way of derivation . nor therefore that it
should have any related to it in the way of
conjunct influence. But of the circumstances
of all kinds which actually do attach upon
an event, it is only a very small number that
can be discovered by the utmost exertion of
the human faculties: it is a still smaller
number that ever actually do attract our
notice: when occasion happens, more or
fewer of them will be discovered by a man

* The davision may be farther illustrated and
confirmed by the more simple and particular case
of ammal generation. To production corresponds
paternity : to derivation, filiation: to collateral
connexion, collateral consanguinity: to conjunct
influence, marriage and copulation.

If necessary, it might be again illustrated by
the material image of a chain, such as that which,
according to the ingenious fiction of the ancients,
is attached to the throne of Jupiter. A section
of this chain should then be exhibited by way of
specimen, in the manner of the diagram of a
gedlgree. Such a figure I should accordingly

ave exhibited, had 1t not been for the appre-
hension that an exhibition of this sort, while it
made the subject a small matter clearer to one
man out of  hundred, might, like the mathe-
matical formularies we see sometimes employed
for the like purpose, make it more obscure and
formidable for the other ninety-nine,
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in proportion to the strength, partly of his
intellectual powers, partly of his inclination.}
Tt appears therefore that the multitude and
description of such of the circumstances
belonging to an act, as may appear to be
material, will be determined by two con-
siderations . 1. By the nature of things them-
selves. 2. By the strength or weakness of
the faculties of those who happen to con-
sider them.
XXVIL

Thus much it seemed necessary to premise
in general, concerning acts and their circum-
stances, previously to the consideration of
the particular sorts of acts with their parti-
cular circumstances, with which we shall
have to do in the body of the work. An
act of some sort or other is necessarily in-
cluded 1 the notion of every offence. To-
gether with this act, under the notion of the
same offence, are included certain circum-
stances: which circumstances enter into the
essence of the offence, contribute by their
conjunct influence to the production of its
consequences, and in conjunction with the
act are brought into view by the name by
which it stands distingwmished. These we
shall have occasion to distinguish hereafter
by the name of cruminatiwe circumstances.}
Other circumstances again entering into com-
bination with the act and the former set of
crrcumstances, are productive of still farther
consequences. These additional consequences
if they are of the beneficial kind bestow, ac-
cording to the value they bear in that capa-
city, upon the circumstances to which they

+ The more remote a connexion of this sort
is, of course the more obscure. It will often
happen that a connexion, the idea of which would
at first sight appear extravagant and absurd,
shall be rendered highly probable, and indeed
mdisputable, merely by the suggestion of a few
intermediate circumstances,

At Rome, 390 years before the Christian =ra,
a goose sets up a cackling: two thousand years
afterwards a king of France is muardered, To
consider these two events, and nothing more,
what can appear more extravagant than the no-
tion that the former of them should have had
any influence on the production of the latter?
Fxﬁ up the gap, bring to mind a few inter-
mediate circumstances, and nothing can appear
more probable, It was the cackling of a parcel of

eese, at the time the Gauls had surprised the

apitol, that saved the Roman commonwealth:
hani) it not been for the ascendancy that common.
wealth acquired afterwards over most of the na-
tions of Europe, amongst others over France,
the Christian religion, humanly speaking, could
not have established itself in the manner it did
in that country. Grant then, that such a man as
Henry IV, would haye existed, no man, how-
ever, would have had those motives by which
Ravaillac, misled by a mischievous notion con-
ceming the dictatesof that religion, was prompted
to assassinate him,

+ See B, 1, tit. [ Crim, Circumstances. ]



40

owe their birth, the appellation of excul-
pative® or extenuative circumstances:t if of
the mischievous kind, they bestow on them
theappellation of aggravative circumstances.}
Of all these different sets of circumstances,
the criminative are connected with the con-
sequences of the original offence, in the way
of production ; with the act, and with one
another, in the way of conjunct influence:
the consequenses of the original offence with
them, and with the act respectively, in the
way of derivation: the conseqnences of the
modified offence, with the erimnative, excul-
pative, and extenuative circumstances respec-
tively, in the way also of derivation: these
different sets of circumstances, with the con-
sequences of the modified act or offence, in
the way of production : and with one another
in respect of the consequences of the mo-
ified act or offence) in the way of conjunct
influence. Lastly, whatever circumstances
can be seen to be conmected with the con-
sequences of the offence, whether directly
in the way of derivation, or obliquely in the
way of collateral affinity (to wit, in virtue
of its being connected, in the way of deriva-
tion, with some of the circumstances with
which they stand connected in the same
manner ) bear a material relation to the offence
in the way of evidence, they may accordingly
be styled evidentiary circumstances, and may
become of use, by being held forth upon oc-
casion as 80 many proofs, indications, or evi-
dences of its having been committed. || §

CHAPTER VIIIL
OF INTENTIONALITY.

L
So much with regard to the two first of the
articles upon which the evil tendency of an
action may depend : wiz. the act itself, and
the general assemblage of the circumstances
with which it may bave been accompanied.
We come now to consider the ways in which
the particular circumstance of intention may
be concerned in it.

1.

First, then, the intention or will may re-
gard either of two objects: 1. The act itself:
or, 2. Its consequences. Of these objects,
that which the intention regards may be
styled intentional. If it regards the act, then

* See B. I. tit. [Justifications.
+ See B. L tit. Exbenuaﬁm:;.j
ences], and B.

See B. L. tit. | Aggravations,

Il See B. I tit. [ Accessory
1L tit. [ Evidence.

§ It is evident that this analysis is equally ap.
plicable to incidents of a purely physical nature,
as to those in which moral agency is concerned.
1f therefore it be just and useful here, it might
be found not impossible, perhaps, to find some
use for it in natural philosophy.
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the act may be said to be intentional .94 if
the consequences, so also then may the con-
sequences. If it regards both the act and the
consequences, the whole action may be said
to be intentional. Whichever of those ari-
cles 1s not the object of the intention, may
of course be said to be unintentional.
L

The act may very easily be intentional
without the consequences; and cften 1s so.
Thus, you may intend to touch a man, with-
out intending to hurt bim: and yet, as the
consequences turn out, you may chanee to
hurt him.

v,

The consequences of an act may also be
intentional, without the act’s being inten-
tional throughout; thatis, withoutits being
intentional in every stage of it: but this is
not so frequent a case as the former. You
intend to hurt a man, suppose, by running
against him, and pushing him down ; and you
run towards him accordingly: but a second
man coming in on a sudden between you and
the first man, before you can stop yourself,
you run agamst the second man, and by him
push down the first.

v.

But the consequences of an act cannot be
intentional, without the act’s being itself in-
tentional in at least the first stage. If the
act be not intentional in the firsy stage. it
is no act of your's: there is accordingly no
intention on your part to produce the conse-
quences: that is to say, the individual con-
sequences. All there can have been on your
part is a distant intention to produce other
consequences, of the same nature, by some
act of your’s, at a future time : or else, with-
out any intention, a bare wish to see such
event take place. The second man, suppose,

€[ On this occasion the words voluntary and
involzmtarf/ are commonly emfployed. These,
however, 1 purposely abstain from, on account
of the extreme ambiguity of their signification.
By a voluntary act is meant, sometimes, any act
in the performance of which the will has had
any concern at all ; in this sense it is synony-
mous to intentional: sometimes such acts only,
in the production of which the will has been de-
termined by motives not of a painful nature ;
in this sense it is synonymous to unconstrained,
or uncoerced : sometimes such acts only, in
the production of which the will has been de-
termined by motives, which, whether of the
gieasm'able or painful kind, occurred to a man

imself, without being suggested by any body
else ; in this sense it 1s synonymous to sponta-
neous. ‘The gense of the word involuntary does
not correspond completely to that of the word
voluntary. Involuntary is used in opposition to
intentional, and to unconstrained ; but not to
spontaneous. It might be of use to confine the
signification of the words voluntary and involun-
tarﬁ/ to one single and very narrow case, which
will be mentioned in the next note,
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runs of his own accord against the first, and
pushes him down. You had intentions of
doing a thing of the same nature: viz. To
run against him, and push him down your-
self; but you had done nothing in pursuance
of those intentions: the individual conse-
quences therefore of the act, which the
second man performed in pushing down the
first, cannot be said to have been on your
part intentional.*
VI

Second. A consequence, when it is in-
tentional, may either be directly so, or only
obliquely. 1t may be said to be directly or
lineally intentional, when the prospect of
producing it constituted one of the links in
the chain of causes by which the person was
determined to do the act. It may be said

* To render the analysis here given of the pos-
sible states of themm! in pomnt of ntentionalit
absolutely complete, 1t must be pushed to suc
a farther degree of minuteness, as to some eyes
will be apt to appear trifling. On this account
it seemed advisable to discard what follows,
from the text to a place where any one who
thinks proper may pass by it. An act of the
body, when of the positive kind, 18 a motion :
now 1n motion there are always three articles to
be considered : 1. The quantity of matter that
moves : 2. The direction in which it moves:
and, 3. The velocity with which it moves, Cor-
respondent to these three arictles, are so many
modes of intentionahity, with regard to an act,
considered as bemng only in its first stage. To
be completely unintentional, it must be unin-
tentional with respect to every one of these three
particulars. This 18 the case with those acts
which alone are properly termed involuniary:
acts, in the performance of which the will has
no sort of share; such as the contraction of the
heart and arteries.

Uﬁon this principle, acts that are unintentional
in their first stage, may be distinguished into
such as are completely unintentional, and such
as are incompletely unintentional: and these
again may be unintentional, either in point of
quantity of matter alone, in point of direction
alone, In point of velocity alone, or in any two
of these points together.

The example given further on may easily be
extended to this part of the analysis, by any one
who thinks it worth the while.

There seem to be occasions in which even
these disquisitions, minute as they may appear,
may not be without their use in practice. In
the case of homicide, for example, and other
corporal injuries, all the distinctions here spe~
cified may occur, and in the course of trial may,
for some purpose or other, require to be brought
to mind, and made the subject of discourse.
‘What may contribute to render the mention of
them pardonable, is the use that might possibly
be made of them in natural philosophy. In the
hands of an expert metaphysician, these, to-
gether with the foregoing chapter on human
actions, and the section on facts in general, in
title, Evidence of the Book of Procedure, might,
perhaps, be made to contribute somnething to-
wards an exhaustive analysis of the possible
vaneties of mechanical inventions,
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to be obliquely or collaterally intentional,

when, although the consequence was in con-

templation, and appeared likely to ensue in

case of the act’s being performed, yet the

prospect of producing such consequence did

not constitute a link in the aforesaid chain.
vIL

Third. An incident, which is directly in-
tentional, may exther be ultimately so, or only
medrately. 1t may be said to be ultimately
intentional, when it stands last of all exterior
events in the aforesaid chain of motives; iu-
somuch that the prospect of the production
of such incident, could there be a certainty
of its taking place, would be sufficient to
determine the will, without the prospect of
its producing any other. It may be said to
be mediately intentional, and no more, when
there is some other incident, the prospect of’
producing which forms a subsequent link n
the same chain: insomuch that the prospect
of producing the former would not have
operated as a motive, but for the tendency
which it seemed to have towards the produc-
tion of the latter.

VI,

Fourth, When an incident is directly in-
tentional, it may either be exclusively so, or
inexcluswely. It may be said to be exclu-
sively intentional, when no other but that
very individual incident would have answered
the purpose, insomuch that no other incident
had any share in determining the will to the
act in question. It may be said to have been
inexclusively t intentional, when there was
some other incident, the prospect of which
was acting upon the will at the same time.

X,

Fifth. When an incident is inexclusively
intentional, it may be either conjunctively
so, disyunctively, or indiscruninately. It may
be suid to be conjunctively intentional with
regard to such other incident, when the in-
tention is to produce both: disjunctively,
when the intention is to produce either the
one or the other indifferently, but not both:
indiscriminately, when the intention 1s in-
differently to produce either the one or the
other, or both, as it may happen,

X.

Sixth, When two incidents are disjunc-
tively intentional, they may be so with or
without preference. ‘Lhey may be said to
be so with preference, when the intention is,
that one of them in particular should happen
rather than the other: without preference,
when the intention is equally fulfilled, which-
ever of them happens. }

I Or concurrently,

+ There is adifference between the case where
an incident 18 altogether unintentional, and that
in which, it being disjunctively intentional with
reference to another, the preference is in favour
of that other, In the first case, it is not the in-
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XI.

One example will make all this clear.
William 11. king of England, being out a stag-
hunting, received from Sir Walter Tyrrel a
wound, of which he died.* Let us take this
case, and diversify it with a variety of sup-
positions, correspondent to the distinctions
Just laid down.

1. First, then, Tyrrel did not so much as
entertain a thought of the king’s death; or,
if he did, looked upon it as an event of
which there was no danger. In either of
these cases, the incident of his killing the
king was altogether unintentional.

2. He saw a stag running that way, and
he saw the king riding that way at the same
time: what he aimed at was to kill the stag:
he did not wish to kill the king: at the same
time he saw, that if he shot, it was as likely
he should kill the king as the stag: yet for
all that, he shot, and killed the king accord-
ingly. In this case, the incident of his killing
the king was intentional, but obliquely so.

3. He killed the king on account of the
hatred he bore him, and for no other reason
than the pleasure of destroying him. In this
case, the incident of the king’s death was not
only directly but ultimately intentional.

4. He killed the king, intending fully so
to do; not for any hatred he bore him, but
for the suke of plundering him when dead.
In this case, the incident of the king’s death
was directly intentional, but not ultimately:
it was mediately intentional.

5. He intended neither more nor less than
to kill the king. He had no other aim nor
wish. In this case, it was exclusively us well
as directly intentional: exclusively, to wit,
with regard to every other material incident.

6. Sir Walter shot the king in the right leg,
as he was plucking a thorn out of it with his
left band. His intention was, by shooting
the arrow into his leg through his hand, to
eripple him in both those limbs at the same
time. In this case, the incident of the king’s
being shot in the leg was intentional: and
that conjunctively with another which did not
happen; viz. his being shot in the hand.

7. The intention of Tyrrel was to shoot
the king either in the hand or in the leg, but
not in both; and rather in the hand than in
the leg. In this case, the intention of shoot-
ing in the band was disjunctively concurrent,

tention of the party that the incident in question
should happen at all: in the latter case, the in-
tention is rather that the other should imppen:
but if that cannot be, then that this in quesidon
should happen, rather than that neither should,
and that both, at any rate, should not happen,

All these are distinctions to be attended to in
the use of the particle or: a particle of very
ambiguous impmk and of great importance in
legislation. See Append. tit. [Composition. ]

* Hume's Hist,
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with regard to the other incident, and that
with preference.

8. His intention was to shoot the king
either in the leg or the hand, whichever might
happen, but not in both. In this case, the
intention was inexclusive, but disjunctively
s0: yet that, however, without preference.

9. His intention was to shoot the king
either in the leg or the band, or in both, as
it might happen. In this case, the intention
was indiscriminately concurrent, with respect
to the two incidents.

XIL.

It is to be observed, that an act may be
unintentional in any stage or stages of it,
though intentional in the preceding: and,
on the other hand, it may be intentional in
any stage or stages of it, and yet unintentional
in the succeeding.} But whether it be
intentional or no 1n any preceding stage, is
immaterial, with respect to the consequences,
s0 it be unintentional in the last. The only
point, with respect to which it is material, is
the proof. The more stages the act is unin-
tentional in, the more apparent it will com-
monly be, that it was unintentional with
respect to the last. If a man, intending to
strike you on the cheek, strikes you in the
eye, and puts it out, 1t will probably be dif-
ficult for him to prove that it was not his
intention to strike you in the eye. It will
probably be easier, if lus intention was rea'ly
not to strike you, or even not to strike at all.

XIL.

It is frequent to hear men speuk of a good
intention, of a bad intention; of the goodness
and badness of a man’s intention: a circum-
stance on which great stress is generally laid.
It is indeed of no small importance, when
properly understood: but the import of it is
to the last degree ambiguous and obscure.
Strictly speaking, nothing can be said to be
good or bad, but either in itself; which is
the case only with pan or pleasure: or on
account of its effects; which is the case only
with things that are the causes or preventives
of pain and pleasure. But in a figurative and
less proper way of speech, a thing may also
be styled good or bad, in consideration of its
cause. Now the effects of an intention to do
such or such an act, are the same objects
which we have been speaking of under the
appellation of its consequences: and the causes
of intention are called motives. A man’s in-
tention, then, on any occasion may be styled
good or bad, with reference either to the
consequences of the act, or with reference
to his motives. If it be deemed good or bad
in any sense, it must be either because it is
deemed to be productive of good or of bad
consequences, ot because it is deemed to ori-
ginate from a good or from a bad motive.

+ See ch, vii, [Actions], par. 14,
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But the goodness or badness of the conse-
quences depend upon the circumstances. Now
the circumstances are no objects of the inten-
tion. A man intends the act; and by his
intention produces the act: but as to the cir-
cumstances, he does not intend them : he does
not, inasmuch as they are circumstances of
it, produce them. If by accident there be a
few which he has been instrumental in pro-
ducing, it has been by former intentions,
directed to former acts, productive of those
circumstances as the consequences: at the
time in question, he takes them as he finds
them. Acts, with their consequences, are
objects of the will as well as of the under-
standing: circumstances, as such, are objects
of the understanding only. All he can do
with these, as such, is to know or not to
know them: in other words, to be conscious
of them, or not conscious. To the title of
Consciousness belongs what is to be said of
the goodness or badness of a man’s intention,
us resulting from the consequences of the act:
and to the head of Motives, what is to be
said of his intention, as resulting from the
motive.

CHAPTER IX.
OF CONSCIOUSNESS.

I
So far with regard to the ways in which the
will or intention may be concerned in the
production of any incident: we come now
to consider the part which the understanding
or perceptive faculty may have borne, with
relation to such incident.
IL
A certain act has been done, and that in-
tentionally : that act was attended with cer-
tain circumstances : upon these circumstances
depended certain of its consequences; and
amongst the rest, all those which were of a
nature purely physical. Now then, take any
one of these circumstances, it is plain, that
a man, at the time of doing the act from
whence such consequences ensued, may have
been either conscious, with respect to this
circumstance, or unconscious. In other
words, he may either have been aware of the
circumstance, or not aware: it may either
have been present to his mind, or not pre-
sent. In the first case, the act may be said
to have been an advised act, with respect to
that circurnstance : in the otuer case, an un-
advised one.
L
There are two points, with regard to
which an act may have been advised or un-
advised: 1. The existence of the circum-
stance itself. 2. The materiality of it.*

* Sce ch. vii. [ Actions], par. 3.
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1v.
It is manifest, that with reference to the
time of the act, such circumstance may have

been either present, past, or future.
v

An act which is unadvised, is either heed-
less, or not heedless. It is termed heedless,
when the case is thought to be such, that a
person. of ordinary prudence,t if prompted by
an ordinary share of benevolence, would
have been likely to have bestowed such and
so much attention and reflection upon the
material circumstances, as would have effec-
tually disposed him to prevent the mis-
chievous incident from taking place: not
heedless, when the case is not thought to be
such as above mentioned.}

VI

Again. Whether a man did or did not
suppose the existence or materiality of a
given circumstance, it may be that he did
suppose the existence and materiality of some
circumstance, which either did not exist, or
which, though existing, was not material.
In such case the act may be said to be misad-
vised, with respect to sucu imagined circum-
stance: and it may be said, that there has been
an erroneous supposition, or a mis-supposal
in the case.

vIL.

Now a circumstance, the existence of which
is thus erroneously supposed, may be material
e ther, 1. In the way of prevention: or, 2. In
that of compensation. It may be said to be
material in the way of prevention, when its
effect or tendency, had it existed, would have
been to prevent the obnoxious consequences :
in the way of compensation, when that effect
or tendency would have been to produce
other consequences, the beneficialness of
which would have out-weighed the mischiev-
ousness of the others.

VIIL

1t is manifest, that, with reference to the
time of the act, such imaginary circumstance
may in either case have been supposed either
to be present, past, or future.

1X.

To return to the example exhibited in the
preceding chapter.

10. Tyrrel intended to shoot in the direc-
tion in which he shot : but he did not know
that the king was riding so near that way.
In this case, the act he performed in shoot-
ing, the act of shooting, was unadvised, with
respect to the eristence of the circumstance
of the king's being so near riding that way.

11. He knew that the king was riding that
way : but at the distance at which the king
was, he knew not of the probability there
was that the arrow would reach him. 1n

See ch. vi. [Sensibility], par. 12.
ISee B. L tit. [Extenua]t{ons.]
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this case, the act was unadvised, with respect
to the materiulity of the circumstance,

12, Somebody had dipped the arrow in
poison, without Tyrrel’s knowing of it, In
this case, the act was unadvised, with respect
to the existence of a past circumstance,

13. At the very instant that Tyrrel drew
the bow, the king, being screened from his
view by the foliage of some bushes, was riding
furiously, in such manner as to meet the arrow
ina direct line: which circumstance was also
more than Tyrrel knew of. In this case, the
act was unadvised, with respect to the exist-
ence of a present circumstance.

14. The king being at a distance from court,
could get nobody to dress his wound till the
next day; of which circumstance Tyrrel was
not aware. In this case, the act was unad-
vised, with respect to what was then a future
circumstance.

15. Tyrrel knew of the king’s being riding
that way, of his being so near, and so forth;
but being deceived by the foliage of the
bushes, he thought he saw a bank between
the spot from which he shot, and that to
which the king was riding. In this case the
act was misadvised, procceding on the mis-
supposal of & preventwe circumstance.

16. Tyrrel knew that every thing was as
above, nor was he deceived by the supposi-
tion of any preventive circumstance. But
he believed the king to be an usurper: and
supposed he was coming up to attack a per-
son whom Tyrrel believed to be the rightful
king, and who was riding by Tyrrel's side.
In this case, the act was also misadvised, but
proceeded on the mis-supposal of a compen-
sative circumstance.

X.

Let us observe the connexion there is be-
tweenintentionality and consciousness. When
the act itselfis intentional, and with respect
to the existence of all the eircumstances ad-
vised, as also with respect to the materiality
of those circumstances, in relation to a given
consequence, and there is no mis-supposal
with regard to any preventive circumstance,
that consequence must also be intentional.
in other words, advisedness, with respect to
the circumstances, if clear from the mis-sup-
posal of any preventive circumstance, extends
the intentionality from the act to the conse-
quences, Those consequences may be either
directly intentional, or only obliquely so: but
at any rate they cannot but be intentional,

XI.

To go on with the example. If Tyrrel
intended to shoot in the direction in which
the king was riding up, and knew that the
king was coming to meet the arrow, and knew
the probability there was of his being shot in
that same part in which he was shot, or in an-
other as dangerous, and with that same degree
of force, and so forth, and was not misled by
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the erroneous supposition of a circumstance
by which the shot would have been prevented
from taking place, or any such other preven-
tive circumstance, it is plain he could not but
have intended the king’s death. Perhaps he
did not positively wish it; but for all that,
in a certain sense he intended it.
XIL

What heedlessness is in the case of an
unadvised act, rashness is in the case of a
misadvised one. A misadvised act, then, may
be either rash or not rash. It may be termed
rash, when the case is thought to be such,
that a person of ordinary prudence, if prompted
by an‘ordinary share of benevolence, would
have employed such and so much attention
and reflection to the imagined circumstance,
as, by discovering to lum the non-existence,
unprobability, or immateriality of it, would
have effectually disposed him to prevent the
mischievons incident from taking place.

XIIE

In ordinary discourse, when a man does an
act of which the consequences prove muis-
chievous, it is a common thing to speak of
him as having acted with a good intention or
with a bad intention; of his intention being
a good one or a bad one. The epithets good
and bad are all this while applied, we see, to
the intention: but the application of them
is most commonly governed by a supposition
formed with regard to the nature of the mo-
tive. The act, though eventually it prove
mischievous, is said to be done with a good
intention, when it 1s supposed to issue trom
a motive which is looked upon as a good
motive: with a bad intention, when it is
supposed to be the result of a motive which
is looked upon as a bad motive. But the
nature of the consequences mtended, and the
nature of the motive which gave birth to the
intention, are objects which, though inti-
mately connected, are peifectly distinguish-
able. The intention might therefore with
perfect propriety be styled a good one, what-
ever were the motive. It might be styled
a good one, when not only the consequences
of the act prove mischievous, but the motive
which gave birth to it was what is called a
bad one. To wurrant the speaking of the in-
tention as being a good one, it is sufficient if
the consequences of the act, had they proved
what to the agent they seemed likely to be,
would have been of a beneficial nature. And
in the same manner the intention may be bad,
when not ouly the consequences of the act
prove beneficial, but the motive which gave
birth to it was a good one.

XIv.

Now, when a man has a mind to speak of
your intertion as being good or bad, with re-
ference to the consequences, if he speaks of
it at all he must use the word intention, for
there is no other. But if a man means to
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speak of the motive from which your inten-
#ion originated, as being a good or a bad one,
he is certainly not obliged to use the word
intention: it 1s at least as well to use the
word motive. By the-supposition he means
the motive; and very likely he may not mean
the intention. For what is true of the one
is very often not true of the other. The
motive may be good when the intention is
bad: the intention may be good when the
motive is bad: whether they are both good
or both bad, or the one good and the other
bad, makes, as we shall see hereafter, a very
essential difference with regard to the con-
sequences.” It is therefore much better,
when motive 1s meant, never to say inten-
tion.
Xv.

An example will make this cleaf. Out of
malice a man prosecutes you for a crime of
which he believes you to be guilty, but of
which in fact you are not guilty. Here the
consequences of his conduct are mischievous*
for they are mischievous to you at any rate,
in virtue of the shame and anxiety which
you are made to suffer while the prosecution
is depending: to which is to be added, in
case of your being convicted, the evil of the
punishment. To you therefore they are mis-
chievous; nor is there any one to whom they
are beneficial. The man’s motwe was also
what is called a bad one. for malice will be
allowed by every body to be a bad motive.
However, the consequences of his conduct,
had they proved such as he believed them
likely to be, would have been good: for in
them would have been included the punish-
ment of a eriminal, which is a benefit to all
who are exposed to suffer by a erime of the
like nature The intention, therefore, in this
case, though not, in a common way of speak-
ing, the motive, might be styled a good one.
But of motives more particularly in the next
chapter.

XVI,

In the same sense, the intention, whether
it be positively good or no, so long as it 1s
not bad, may be termed innocent. Accord-
ingly, let the consequences have proved mis-
chievous, and let the motive have been what
it will, the intention may be termed innocent
in either of two cases: 1. In the case of un-
advisedness with respect to any of the circum-
stances on which the mischievousness of the
consequences depended: 2. In the case of
mis-advisedness with respect to any circum-
stance, which, had it been what it appeared
to be, would have served either to prevent
or to outweigh the mischief.

XVIL

A few words for the purpose of applying

what has been said to the Roman law. Un-

* See ch. xii, [Consequences. ]
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intentionality, and innocence of intention,
seem both to be included in the case of wnfor-
tunium, where there is neither dolus nor culpa.
Unadvisedness coupled with heedlessness,
and mis-advisedness coupled with rashness,
correspond to the culpa sine dolo. Direct
intentionality corresponds to dolus. Oblique
intentionality seems hardly to have been dis-
tinguished from direct: were it to occur, it
would probably be deemed also to correspond
to dolus. The division into culpe lata, levis,
and Jevissima, 1s such as nothing certain can
correspond to. What is it that it expresses?
A distinction, not in the case itself, but only
in the sentiments which any person (a judge,
for instance) may find himself disposed to
entertain with relation to it; supposing it
already distinguished into three subordinate
cases by other means.

The word dolus seems ill enough contrived:
the word culpa as indifferently. Dolus, upon
any other occasion, would be understood to
mply deceit, concealment,} clandestinity :1
but here it 1s extended to open force. Culpa,
upon any other occasion, would be under-
stood to extend to blame of every kind : it
would therefore include dolus. |

XVIIL
The above-mentioned definitions and dis-

1- See B. L. tit. [ Theft], verbo [amenable.]
+ Dolus, an virtus, quis in hoste requirat ?
VirciL

—— JoRg 5 2oti ccpoQocbove HoMek,

|| T pretend not here to give any determinate
explanation of a set of words, of which the great
misfortune is, that the import of them is con-
fused and indeterminate. I speak only by ap-
proximation. To attempt to determine the
Erecise import that has been given them by a

undredth part of the authors that have used
them, would be an endless task. Would any
one talk intelligibly on this subject in Latin ?
let him throw out dolus altogether : let him keep
culpa, for the purpose of expressing not the case
itself, but the sentiment that is entertained con-
cerning a case described by other means. For
intentionality, let him coin a word boldly, and
say intentionalitas : for unintentionality, non-
intentionalitas. For unadvisedness, he has al-
ready the word inscitia; though the words
imprudentia, inobservantia, were 1t not for the
other senses they are used m, would do better:
for unadwisedness coupled with heedlessness, let
him say anscitia culpabilis : for unadyisedness
without heedl , inscitia inculpabilis: for
mis-advisedness coupled with rashness, error
culpabilis, error temerarius, or error cum teme-
ritate : for mis-advisedness without rashness,
error inculpabilis, error non-temerarius, or er-
ror sine temeritate.

It 1s not unfrequent likewise to meet with the
phrase, malo ammo : a phrase still more inde-
terminate, 1f possible, than any of the former.
It seems to have reference either to intention-
ality, or to consciousness, or to the motive, or to
the disposition, or to any two or more of these
taken together ; nobody can tell which : these
being objects which seem 1 have never hitherto
been properly distinguished and defined.
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tinctions are far from being mere matters of
speculation. They are capable of the most
extensive and constant application, as well
to moral discourse as to legislative practice.
Upon the degree and bias of a man’s inten-
tion, upon the absence or presence of con-
sciousness or mis-supposal, depend a great
part of the good and bad, more especially of
the bad consequences of an act; and on this,
as well as other grounds, a great part of the
demand for punishment.* The presence of
intention with regard to such or such a con-
sequence, and of consciousness with regard to
such or such a circumstance, of the act, will
form so many criminative circumstances,t or
essential ingredients in the composition of
this or that offence: applied to other circum-
stances, consciousness will form a ground of
aggravation, annexable to the like offence. T
In almost all cases, the absence of intention
with regard to certain consequences, and the
absence of consciousness, or the presence of
mis-supposal, with regard to certain circum-
stances, will constitute so many grounds of
extenuation. §

CHAPTER X.
OF MOTIVES.
§ 1. Different Senses of the word, Motive. ||

I
It is an acknowledged truth, that every kind
of act whatever, and consequently every kind
of offence, is apt to assume a different cha-
racter, and be attended with different effects,
according to the nature of the motive which
gives birth to it. This makes it requisite to
take a view of the several motives by which
human conduct is liable to be influenced.

1.

By a motive, in the most extensive sense
in which the word is ever used with reference
to a thinking being, is meant any thing that
can contribute to give birth to, or even to
prevent, any kind of action. Now the action
of a thinking being is the act either of the
body, or only of the mind: and an act of the
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mind is an act either of the intellectual fa-
culty, or of the will. Acts of the intellectual
faculty will sometimes rest in the under-
standing merely, without exerting any in-
fluence in the production of any acts of the
will. Motives, which are not of a nature to
influence any other acts than those, may be
styled purely speculative motives, or motives
resting in speculation. But as to these acts,
neither do they exercise any influence over
external acts, or over their consequences, nor
consequently over any pain or any pleasure
that may be in the number of such conse-
quences. Now it is only on acount of their
tendency to produce either pain or pleasure.
that any acts can be material. With acts,
therefore, that rest purelyin the understand-
ing, we have not here any concern: nor there-
fore with any object, if any such there be,
which, in the character of a motive, can have
no influence on any other acts than those.
L

The motives with which alone we have any
concern, are such as are of a nature to act
upon the will. By a motive, then, in this
sense of the word, is to be understood any
thing whatsoever, which, by nfluencing_the
will of a sensitive being, is supposed to serve
as a means of determining him to act. or
voluntarily to forbear to act,¥ upon any oc-
casion. Motives of this sort, in contradis-

tinction to the former, may be styled practical

motives, or motives applying to practice.
v.

Owing to the poverty and unsettled state
of language, the word motive is employed
indiscriminately to denote two kinds of ob-
jects, which, for the better understanding of
the subject, it is necessary should be distin-
guished. On_some occasions it is employed
to_denote any of those really existing inci-
dents from_ whence_the act in_guestion is
supposed to take its rise. The sense 1t bears
on these occasions may be styled its literal
or unfigurative sense. On other occasions it
is employed to denote a certain fictitious
entity, a passion, an affection of the mind, an
ideal being, which upon the happening of any
such incident is considered as operating upon

* See ch. xv. [Cases unmeet. |

See B. I. tit. [ Circumstances influencing. ]

See B. I. tit. [ Aggravations,

See B. L tit. [ Extenuations,

Note by the Author, July 1822

'or a tabular simultaneous view of the whole
list of MOTIVES, in conjunction with the cor.
responding pleasures and pains, interests and
desires, see, by the same author, Table of the
Springs of Action, &c. with Explanatory Notes
and Observations. London, 1817, Hunter, St,
Paul’s Church Yard, 8vo, pp. 32.

The word inducement llg’s of late presented
itself, as bein% in its signification more compre-
hensive than the word motive, and on some occa-
sions more apposite,

E[ ‘When the effect or tendency of a motive is
to determine a man to forbear to act, it may seem
improper to make use of the term motive: since
motive, properly speaking, means that which
disposes an object to move. We must, however,
use that improper term, or a term which, though
proper enough, is scarce in use, the word deter-
minative. By way of justification, or at least
apology, for the popular usage in this behalf, it
may be observed, that even forbearance to act, or
the negation of motion (that is, of bodily mo.
tion), supposes an act done, when such forbear-
ance 1s voluntary. It supposes, to wit, an act of
the will, which is as much a positive act, as much
a motion, as any other act of the thinking sub-
stance.
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the mind, and prompting it to take that
course, towards which it is impelled by the
influence of such incident. Motives of this
class are Avarice, Indolence, Benevolence,
and so forth; as we shall see more parti-
cularly farther on. This latter may be styled
the figurative sense of the term motive.

\&

As to the real incidents to which the name
of motive is also given, these too are of two
very different kinds. They may be either,
1. The :nternal perception of any individual
lot of pleasure or pain, the expectafion of
which is looked upon as calculated to deter-
mine you to_set_in such or such a manner;
as the pleasure of acquiring such a sum of
money, the pain of exerting yourself on such
an occasion, and so forth; Or, 2. Any exter-
nal event, the happening whereof is regarded
as having a tendency to bring about the per-
ception of such pleasure or such pain: for
instance, the coming up of a lottery ticket,
by which the possession of the money de-
volves to you; or the breaking out of a fire
in the house you are in, which makes it neces-
sary for you to quit it. The former kind of
motives may be termed interior, or internal :
the latter exterior, or external.

VI

Two other senses of the term motive need
also to be distinguished. Motive refers pe-
cessanly to action. It is a pleasure, pain, or
other event, that prompts to action. Motive,
then, in one sense of the word, must be pre-
vious to such event. But, for a man to be
governed by any motive, he must in_every
case look beyond i
his action ; _he must look to the consequences
of it : and it is only in this way that the idea
of pleasure, of pain, or of any other event,
can give birth to it. He must 100k, there-

ore, in every case, to some event posterior
to the act in contemplation: an event which
as yet exists not, but stands only in prospeet.
Now, as itis in all cases difficult, and in most
cases unnecessary, to distinguish between ob-
Jects so intimately connected, as the poste-
rior possible ohject which is thus looked for-
ward to, and the present existing ohject or
event which takes place upon a man’s look-
ing forward to the other, they are both of
them spoken of under the same appellation,
motive. To distinguish them, the one first
mentioned may be termed a motive in pro-
spect, the other a motive 1n esse : and under
each of these denominations will come as well
exterior as internal motives. A fire breaks
out in your neighbour’s house : you are un-
der apprehension of its extending to your
own: you are apprehensive, that if you stay
in it, you will be burnt: you accordingly run
out of it. This then is the act: the others
are all motives toit. The event of the fire’s
breaking out in your neighbour’s house is an
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external motive, and that in esse : the idea
or belief of the probability of the fire’s ex-
tending to your own house, that of your be-
ing burnt if you continue, and the pain you
feel at the thought of such a catastrophe,
are all so many internal events, but still in
esse: the event of the fire’s actually extend-
ing to your own house, and that of your be-
ing actually burnt by it, external motives in
prospect: the pain you would feel at seeing
your house a-burning, and the pain you would
feel while you yourself were burning, inter-
nal motives in prospect: which events, ac-
cording as the matter turns out, may come
to be in esse : but then of course they will
cease to act as motives.
viL
Of all these motives, which stand nearest
to the act to the production of which they
all contribute, is that internal motive in esse
which consists in the expectation of the in-
ternal motive m prospect: the pain or un-
easiness you feel at the thoughts of being
burnt.”  All other motives are more or less
remote : the motives in prospeet, in propor-
tion as the period at which they are expected
to happen is more distant from the period at
which the act takes place, and consequently
Iater in point of time: the motives in esse,
in proportion as they also are more distant
from that period, and consequently earlier in
point of time.}
VIIL
It has already been observed, that with
motives of which the infiuence terminates
altogether in the understanding, we have
nothing here to do. If, then, amongst objects
that are spoken of as motives with reference
to the understanding, there be any which
concern us here, it 1s only in as far as such
objects may, through the medium of the un-

* Whether it be the expectation of being burnt
or the pain that accompanies that expectation
that is the immediate internal motive spoken of,
may be difficult to determine, It may even be
questioned, perhaps, whether they are distinct
entittes. Both questions, however, seem to be
mere questions of words, and the solution of
them altogether immaterial. Even the other
kinds of motives, though for some purposes they
demand a separate consideration, are, however,
8o intimately allied, that it will often be scarce
practicable, and not always material, to avoid
confounding them, as they have always hitherto
been confounded.

+ Under the term esse must be included as
well past existence, with reference to a given
period, as present. They are equally real, in
comparison with what is as yet but future, Lan-
gua‘tige is materially deficient, in not enabling us
to distinguish with precision between existence
as opposed to unreality, and presemt existence
as opposed to past. The word existence in Eng-
lish, and esse, adopted by lawyers from the
Latin, have the inconvenience of appearing to
confine the existence in question to some single
period considered as being present.
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derstanding, exercise an influence over the
will, It is in this way, and in this way only,
that any objects, in virtue of any tendency
they may have to influence the sentiment of
belief, may in a practical sense act in the
character of motives. Any objects, by tend-
ing to induce a belief concerning the exis-
tence, actual, or probable, of a practical
motive; that is, concerning the probability
of a motive in prospect, or the existence of
a motive in esse ; may exercize an influence
on the will, and rank with those other mo-
tives that have been placed under the name
of practical. The pomting out of motives
such as these, 18 what we frequently mean

when we talk of giving reasons. Your neigh-
bour’s house is on fire as before. 1 observe
10 you, that at the lower part of your neigh-
bonr’s house is some wood-work, which joins
on to your’s; that the flames have caught
this wood-work, and so forth; which I do
in order to dispose you to believe as T be-
lieve, that if you stay in your house much
longer you will be burnt. In doing this, then,
1 suggest motives to your understanding;
which motives, by the tendency they have
to give birth to or strengthen a pain, which
operates upon you in the character of an in-
ternal motive 1 esse, join their force, and
aet as motives upon the will.

§ 2. No Motives either constantly good,

or constantly bad.
IX.

In 2ll this chain of motives, the principal
or original link seems to be the last internal
motive in prospect; 1t is to this that all the
other motives m prospect owe their mate-
riality: and the immediately acting motive
its existence. This motive in prospect, we
see, is always some pleasure, or some pain-
some pleasure, which the act in question is
expected to be a means of continuing or
producing : some pain which it is expected
to be a means of discontinuing or prevent-
ing. A motive is substantially nothing more
than pleasure or pain, operating in a certain
manner.

X.

Now, pleasure is i iiself a good; nay,
even setting aside immumty from pain, the
only good: pain is in itself an evil; and,
indeed, without exception, the only evil; or
else the words good and evil have no mean-
ing. And this is ahke true of every soit of
pain, and of every sort of pleasure. It fol-
lows, therefore, immediately and incontes-
tibly, that there is no such thing as any sort
of motive that is in itself a bad one.”

* Let a man’s wotive be ill-will ; call 1t even
malice, envy, cruelty ; 1t is still a kind of plea-
sure that is his motive : the pleasure he takes at
the thought of the pain which he sees, or expects
to see, his adversary undergo. Now even this
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XI.

1t is common, however, to speak of actions
as proceeding from good or bad motives : in
which case the motives meant are such as
are internal. The expression is far from be-
ing an accurate one; and as it isapt to occur
in the consideration of almost every kind of
offence, it will be requisite to settle the pre-
cise meaning of 1t, and observe how far 1t
quadrates with the truth of things.

XII

‘With respect to goodness and badness, as
it is with every thing else that is not itself
either pain or pleasure, so is it with motives.
If they are good or bad, it is only on account
of their effects: good, on account of ther
tendency to produce pleasure, or avert pain:
bad, on account of their tendency to produce
pain or avert pleasure. Now the case is,
that from one and the same motive, and from
every kind of motive, may proceed actions
that are good, others that are bad, and others
that are indifferent. This we shall proceed
to shew with respect to all the different
kinds of motives, as determined by the va-
rious kinds of pleasures and pains.

Xul.

Such an analysis, useful as it is, will be
found to be a matter of no small difficulty;
owmg, in great measure, to a certain perver-
sity of structure which prevails more or less
throughout all languages. To speak of mo-
tives, as of any thing else, one must call them
by their names. But the misfortune is, that
it is rare to meet with a motive of which the
name expresses that and nothing more. Com-
monly along with the very name of the motive,
is tacitly involved a proposition imputing to
it a certain quality; a quality which, in many
cases, will appear to mclude that very good-
ness or badness, concerning which we are
here inquiring whether, properly speaking, 1t
be or be not imputahle to motives. To use
the common phrase, in most cases, the name
of the motiveis a word which is employed
either only 1 a good sense, or else only 1n a
bad sense. Now, when a word is spoken of
as being used in a good sense, all that is ne-
cessarily meant is this: that in conjunction
with the idea of the object it is put to signify,
it conveys an idea of approbation ; that 1s, of
a pleasure or satisfaction, entertained by the
person who employs the term, at the thoughts
of such object. Inlike manner, when a word
is spoken of as being used in a bad sense, all
that is necessarily meant is this: that, in con-
junction with the idea of the object it is put
to signify, it conveys an idea of disappro-

wretched pleasure, taken by itself, is good : it
may be faint; 1t may be short; it must at any
rate be impure: yet while 1t lasts, and before
any bad consequences arrive, it is as good as any
other that is not more intense. Sce ch. .,
[Value,}
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bation: that is, of a displeasure entertmned
by the person who employs the term at the
thoughts of such object. Now, the circum-
stance on which such approbation is grounded
will, as naturally as any other, be the opinion
of the goodness of the object in question, as
above explained: such, at least, it must be,
upon the principle of utility: so, on the other
band, the circumstance on which any such
disapprobation is grounded, will, as naturally
as any other, be the opinion of the badness
of the object: such, at least, 1t must be, 1
as far as the principle of utiity 1s taken for
the standard.

Now there are cortain motives which, un-
less in a few particular cases, have scarcely
any other name to be expressed by but such
a word as 1s used only in a good sense. This
is the case, for example, with the motives of
piety and honour. The consequence of this
is, that if, in speaking of such a motive, a man
should have occasion to apply the epithet bad
to any actions which he mentions as apt to
result from it, he must appear to be gulty of
a contradiction in terms. But the names of
inotives which have scarcely any other name
to be expressed by, but such a word as 1s
used only m a bad sense, are many more.”
This is the case, for example, with the mo-
tives of lust and avarice. And accordingly,
if, in speaking of any such motive, a man
should have occasion to apply the epithets
good o1 mdifferent to any actions which he
mentions as apt to result from it, he must
here also appear to be guilty of a sumilar
eontradiction.t

Tlus perverse association of ideas cannot,
it is evident, but throw great difficulties in
the way of the mnquiry now before us, Con-
fining lumself to the language most in use, a
man can scarce avold running, in appearance,
into perpetual contradictions, His proposi-
tions will appear, on the one hand, repug-
nant to truth; and on the other hand, adverse
to utility, As paradoxes, they will excite con-
tempt : as mischievous paradoxes, indignation.
For the truths he labours to convey, however
important, and however salutary, his reader

* For the reason, see chap. x1. [ Dispositions],
par. 17, note.

+ To this imperfection of language, and
nothing more, are to be attributed, m great
measure, the violent clamonrs that have from
time to tume been raised agamst those ingenious
moralists, who, travelling out of the beaten tract
of speculation, have found more or less difficulty
in disentanghing themselves from the shackles
of ordinary language: such as Rochefoucault,
Mandewlle, and Helvetius, To the unsoundness
of their opinions, and, with still greater mjustice,
to the corruption of their hearts, was oiten im-
puted, what was most commonly owing either to
a want of skill in matters of languayge on the
part of the author, or a want of discernment,
possibly now and then in_some insfances a want
of protity, on the part of the commentator,
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is never the vetter: and he himself is much
the worse. To obviate this inconvenience
completely, he has but this one unpleasant
remedy ; to lay aside the old phraseology and
invent a new one. Happy the man whose
language is ductile enough to permit him
this resource. 'To palliate the inconvenience,
where that method of obwiating it 1s iinprac-
ticable, he has nothing left for it but to enter
into a long discussicn, to state the whole
matter at large, to confess, that for the sake
of promoting the purposes, he has violated the
established laws of language, and to throw
himself upon the mercy of his readers.}

§ 3. Catalogue of Motives corresponding to
that of Pleasures and Pans.
X1v.,

From the pleasures of the senses, con-
sidered in the gross, results the motive which,
in a neutral sense, may be termed physical
desire: 1n a bad sense, it is termed sensuality.
Name used 1n a good sense it has none. Of
this, nothing can be determined, till it be
considered separately, with reference to the
several species of pleasures to which it cor-
responds.

XV.

In particular, then, to the pleasures of the
taste or palate coriesponds a motive, which
in a neutral sense having received no name
that can serve to express 1t n all cases, can
only be termed, by circumlocution, the love
of the pleasures of the palate. In particular
cases it 1s styled hunger: in others, thirst.||

¥ Happily, language is not always so intract-
able, but that by making use of two words
mstead of one, a man may avoid the inconve-
nience of fabricating words that are absolutely
new. Thus instead of the word lust, by putting
together two words in common use, he may
frame the neutral expression, sexual desire: in-
stead of the word avarice, by putting together
two other words also in common use, he may
frame the neutral expression, pecuniary interest.
This, accordingly, 18 the course which I have
taken. In these instances, indeed, even the
combination 1s not novel : the only novelty there
is consists in the steady adherence to the one
neutral expression, rejecting altogether the
terms, of which the import 13 infected by ad-
ventitious and unsuitable ideas.

In the catalogue of motives, corresponding to
the several sorts of pains and pleasures, I have
inserted such as have occurred to me. I cannot
pretend to warrant it complete, To make sure
of rendering 1t so, the only way would be, to
turn over the dictionary from beginmng to end:
an operation which, in a view to perfection,
would be necessary for more purposes than this,
See B. I. tit. [ Defamation], and Append. tit.
[Composition.

|| Hunger and thirst, considered in the light
of motives, mmport not so much the desire of a
particular kind of pleasure, as the desire of re-
moving a positive kind of pain. 'They do not
extend to the desire of that kind of pleasure
which depends on the choice of fonds and liquors.
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The love of good cheer expresses this motive,
but seems to go beyond: intimating, that the
pleasure is to be partaken of in company,
and involving a kind of sympathy. In abad
sense, it is styled in some cases greediness,
voraciousness, gluttony: in others, princi-
pally when applied to children, hickerishness.
It may 1n some cases also be represented by
the word daintiness. Name used in a good
sense it has none. 1. A boy, who does not
want for victuals, steals a cake out of a
pastry-cook’s shop, and eats it. In this case
his motive will be universally deemed a bad
one: and if it be asked what it is, it may be
answered, perhaps, lickerishness. 2. A boy
buys a cake out of a pastry-cook’s shop, and
eats it. In this case his motive can scarcely
be looked upon as either good or bad, unless
his master should be out of humour with
him; and then perhaps he may call it licker-
ishness, as before. In both cases, however,
his motave is the same. It is neither more
nor less than the motive corresponding to
the pleasures of the palate.*
Xv1.

To the pleasures of the sexual sense cor-
responds the motive which, in a neutral
sense, may be termed sexnal desire. In a
bad sense, it is spoken of under the name of
lasciviousness, and a variety of other names
of reprobation. Name usedin a good sense,
it has none.t

1. A man raviches a virgin, In this case
the motive is, without scruple, termed by the
name ot lust, lasciviousness, and so forth;
and is universally looked upon as a bad one.
2. The same man, at another time, exercises
the nights of marriage with his wife. In this
case the motive is accounted, perhaps, a
good one, or at least indifferent: and here
people would scruple to cull it by any of
those names. In both cases, however, the
motive may be precisely the same. In both
cases it may be neither more nor less than
sexual desire.

XVI
To the pleasures of curiosity corresponds

* It will not be worth while, in every case, to
ﬁive an instance in which the action may be in-
ifferent : if good as well as bad actions may
result from tﬁe same motive, it 1S easy to con-
ceive, that also may be indifferent.

+ Love indeed mcludes sometimes this idea:
but then it can never answer the purpose of ex-
hibiting it separately : since there are three mo-
tives, at least, that mnay all of them be included
in it, besides this: the love of beauty correspond-
ing to the pleasures of the eye, and the motives
corresponding to those of amity and benevolence.,
‘We spezk of the love of children, of the love of
parents, of the love of God, These pious uses
protect the appeliation, and preserve it from the
ignominy poured forth upon its profane asso-
ciates. Liven sensual love would not answer the
purpose; since that would melude the love of
ey,
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the motive known by the same name: and
which may be otherwise called the love of
novelty, or the love of experiment; and, on
particular occasions, sport, and sometimes
play. .
1. A boy, in order to divert himself, reads
an improving book: the motive is accounted,
perhaps, a good one: at any rate, not a bad
one. 2. He sets his top a-spinning: the mo-
tive is deemed, at any rate, not a bad one.
3. He sets loose a mad ox among a crowd :
his motive is now, perhaps, termed an abomi-
nable one. Yet in all three cases the mo-
tive may be the very same: 1t may be neither
more nor less than curiosity.
XVIIL

As to the other pleasures of sense, they
are of too little cousequence to have given
any separate denominations to the correspond-
ing motives.

XIX.

To the pleasures of wealth corresponds the
gort of motive which, in a neutral sense, may
be termed pecuniary interest. In a bad sense,
it is termed, in some cases, avarice, covetous-
ness, rapacity, or lucre: in other cases, mg-
gardliness: in a good sense, but only in
particular cases, economy and frugabty; and
in some cases the word industry may be ap-
plied to it : in a sense nearly indifferent, but
rather bad than otherwise, itisstyled, though
only in particular cases, parsimony.

L_For money you gratify a man’s hatred,
by putting his adversary to death. 2. For
money you plough his field for him. In the

.ﬁ{st case your motive is termed lucre, and s

accounted corrupt and abominable: and in

the second, for want of & proper appellation,
it 1s styled industry; and is looked upon as
inn it 1geritori Yet
the motive is in both cases precisely the
same , it 18 neither more nor less than pe-
cuniary interest.

XX.

The pleasures of skill are neither distinet
enough, nor of consequence enough, to have
given any name to the corresponding motive.

XXI.

To the pleasures of amity corresponds a
motive which, in a neutral sense, may be
termed the desire of ingratiating one’s self.
In a bad sense, it is in certain cases styled
servility: in a good sense it has no name that
is peculiar to it: in the cases in which it has
been looked on with a favourable eye, it has
seldom been distinguished from the motive
of sympathy or benevolence, with which, i
such cases, it is commonly associated.

1. To acquire the affections of a woman
before marriage, to preserve them afterwards,
you do every thing, that is consistent with
other duties, to make her happy: in this case
your motive is looked upon as landable,
though there is no name for it. 2. For the
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same purpose, you poison a woman with
whom she is at enmity: in this case, your
motive is looked upon as abominable, though
still there is no name for it. 3. To acquire
or preserve the favour of a man who is richer
or more powerful than yourself, you make
yourself subservient to his pleasures. Let
them even be lawful pleasures, if people
choose to attribute your behaviour to this
motive, you will not get them to find any
other name for it than servility. Yet in all
three cases the motive is the same: it 1s nei-
ther more nor less than the desire of ingra-
tiating yourself.
XXIIL

To the pleasures of the moral sanction, or,
as they may otherwise be called, the pleasures
of a good name, corresponds a motive which,
in a neutral sense, bas scarcely yet obtained
any adequate appellative. It may be styled
the love of reputation. It is nearly related
to the motive last preceding: being neither
more nor less than the desire of ingratiating
one’s self with, or, as in this case we should
rather say, of recommending one’s self to,
the world at large. In a good sense, it is
termed honour, or the sense of honour; or
rather, the word honour 1s introduced some-
how or other upon the occasion of its bemng
brought to view: for in strictness the word
honour is put rather tosigmfy that imaginary
object, which a man is spoken of as possess-
ing upon the occasion of his obtaining a con-
spicnous share of the pleasures that are in
question. In particular cases, it is styled
the love of glory. Ina bad sense, it is styled,
in some cases, false honour ; in others, pride;
in others, vanity. In a sense not decidedly
bad, but rather bad than otherwise, ambition.
In an indifferent sense, in some cases, the
Jove of fame ; in others, the sense of shame.
And, as the pleasures belonging to the moral
sanction run undistinguishably into the pains
derived from the same source,” it may also be
styled, in some cases, the fear of dishonour,
the fear of disgrace, the fear of infamy, the
fear of ignominy, or the fear of shame.

1. You have received an affront from a
man: according to the custom of the country,
in order, on the one hand, to save yourself
from the shame of being thought to bear it
patiently;t on the other hand, to obtain the

* See chap. vi. [ Pleasures and Pains], par. 24,
note.

+ A man’s bearing an affront patiently, that
is, without taking this method of doing what is
called wiping 1t off, is thought to 1mport one
or other of two things: either that he does not
possess that sensibility to the pleasures and pains
of the moral sanction, which, in order to render
himself a respectable member of society, a man
ought to possess: or, that he does not possess
courage enough to stake his life for the chance
of gratifying that resentment which a proper
sense of the value of those pleasures and those
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reputation of courage; you challenge him to
fight with mortal weapons. In this case your
motive will by some people be accounted
laudable, and styled honour: by others it
will be accounted hlameable, and these, if
they call it honour, will prefix an epithet of
improbation to it, and call it false honour.
2. In order to obtain a post of rank and dig-
nity, and thereby to increase the respect
paid you by the public, you bribe the elec

tors who are to confer 1t or the judge before
whom the title to it 1s in dispute. In this
case your motive 1s commonly accounted cor-
rupt and abominable, and is styled, perhaps,
by some such name as dishonest or corrupt
ambition, as there 1s no single name for it.
3. In order to obtain the good-will of the
public, you bestow & large sum in works of
private charity or public utility. In this case
people will be apt not to agree about yow
motive. Your enemies will put a bad colour

ains it is thought would not fail to inspire.
?l‘we it is, that there are divers other motives,
by any of which the same conduct might equally
be produced: the motives corresponding to the
rehigious sanction, and the motives that come
under the head of benevolence, Piety towards
God, the practice in question being generally
looked upon as repugnant_ to the dictates of the
religious sanction ; sympathy for your antagonist
himself, whose life would be put to hazard at
the same time with your own: sympathy for his
connexions; the persons who are dependent on
him in the way of support, or connected with
hun in the way of sympathy: sympathy for your
own connexions: amf even sympathy for the
public, in cases where the man is such that the
{mbhc appears to have a raaterial interest in his
1fe.  But in comparison with the love of life,
the influence of the religious sanction is known
to be in general but weak; especially among
people of those classes who are here in question:
a sure proof of which is the prevalence of this
very custom. Where it is so strong as to pre~
ponderate, it is so rare, that, perhaps, it gives a
man & place in the calendar: and, at any rate,
exalts him to the rank of martyr. Moreover, the
instances in which either private benevolence or
public spirit predominate over the love of life,
will also naturally be but rare: and, owing to the
general propensity to detraction, it will also be
much rarer for them to be thought to do so.
Now, when three or more motives, any oue of
them capable of producing a given mode of con-
duct, apply at once, that which appears 1o be
the most powerful is that which will of course
be deemed to have actually done the most: and,
as the bulk of mankind, on this as on other
occasions, are disposed to decide peremptorily
upon superficial estimates, it will generally be
looked upon as having done the whole.

The consequence i3, that when a man of a
certain rank forbears to take this chance of re-
venging an affront, his conduct will, by most
people, be imputed to the love of life: which,
when it predominates over the love of repu-
tation, is, by a not unsalutary association or
ideas, shgmatized with the reproachful name of
cowardice.
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upon it, and call it ostentation: your friends,
to save you from this reproach, will choose
to impute your conduct not to this motive but
to some other; such as that of charity (the
denomination in this case given to private
sympathy), or that of public spint. 4. A
king, for the sake of gaining the admiration
annexed to the name of congqueror (we wall
suppose power and resentment out of the
question), engages his kingdom in a bloody
war  His motive, by the multitude (whose
sympathy for millions is easily overborne by
the pleasure which their imagination finds
in gaping at any novelty they observe in the
conduct of a single person), is deemed an
admirable one. Men of feeling and reflec-
tion, who disapprove of the dommion exer-
cised by this motive on this occasion, without
always perceiving that 1t 1s the same motive
which in other instances meets with their
approbation, deem it an aborainable one; and
because the multitude, who are the manu-
facturers of language, have not given them
a simple name to call it by, they will call it
by some such compound name as the love of
false glory or false ambition. Yet 1 all four
cases the motive is the same: it is neither
more ner less than the love of reputation.
XXIII,

To the pleasures of power corresponds the
motive which, in a neutral sense, may be
termed the love of power. People, who are
out of humour with it, sometimes call it the
lust of power. In a good sense, it is scarcely
provided with a name. In certain casesthis
motive, as well as the love of reputation, are
confounded under the same name, ambition
This 1s not to he wondered at, considering
the intimate connexion there is between the
two motives in many cases: since it com-
monly happens, that the same object which
affords the one sort of pleasure, affords the
other sort at the same time; for instance,
offices, which are at once posts of honour
and places of trust: and since at any rate
reputation 1s the road to power.

1. If, in order to gain a place in adminis-
tration, you poison the man who occupies it.
2. If, in the same view, you propose a salu-
tary plan for the advancement of the public
welfare ; your motive is in both cases the
same. Yet in the first case it is accounted
criminal and abominable : in the second case
allowable, and even laudable.

XXIV,

To the pleasures as well as to the pains
of the religious sanction corresponds a motive
which has, strictly speaking, no perfectly
neutral name applicable to all cases, unless
the word religion be admitted in this charac-
ter: though the word religion, strictly speak-
ing, seems to mean not so much the motive
itself, as a kind of fictitions personage, by
whom the motive is supposed to be created,
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or an assemblage of acts, supposed to be die-
tated by that personage: nor does it seem to
be completely settled into a neutral sense.
In the same sense it is also, in some cases,
styled religious zeal : in other cases, the fear
of God. The love of God, though com-
monly contrasted with the fear of God, does
not come strictly under this head. It coin-
cides properly with a motive of a different
denommation; viz. a kind of sympathy or
good-will, which has the Deity for its object.
In a good sense, it is styled devotion, piety,
and pious zeal. In a bad sense, it is styled,
in some cases, superstition, or superstitious
zeal ; in other cases, fanaticism, or fanatic
zeal 1n a sense not decidedly bad, because
not appropriated to this motive, enthusiasm,
or enthusiastic zeal.

1. In order to obtain the favour of the
Supteme Beimng, a man assassinates his law-
ful sovereign. In this case the motive is
now almost universally looked upon as abo-
minable, and is termed fanaticism: formerly
it was by great numbers aceounted laudable,
and was by them called pious zeal. 2. Inthe
same view, a man lashes himself with thongs.
In this case, 1n yonder house, the motive is
accounted laudable, and is called pious zeal:
in the next house it is deemed contemptible,
and called superstition. 3. In the same view,
a man eats a picee of bread (or at least what
to external appearance 1s a piece of bread)
with certain ceremonies. In this case, m
yonder house, his motive is looked upon as
landable, and is styled piety and devotion: m
the next house it 1s deemed abominable, and
styled superstition, as before: perhaps even
1t is absurdly styled impiety. 4. In the same
view, a man holds a cow by the tail while
he is dying. On the Thames the motive
would 1n this case be deemed contemptible,
and called superstition: on the Ganges 1t is
deemed meritorious, and called piety. 5. In
the same view, a man bestows a large sum
in works of charity, or public utility. Inthis
case the motive is styled laudable, by those
at least to whom the works in question gp-
pear to come under this description; and by
these at least it would be styled piety. Yet
in all these cases the motive is precisely the
same - it is neither more nor less than the
motive belonging to the religious sanction.*

XXV,
To the pleasures of sympathy corresponds

* I am aware, or at least T hope, that people
in general, when they see the matter thus stated,
wiil be ready to acknowledge, that the motive
these cases, whatever be the tendency of the acts
which it produces, is not a bad one: but this
will not render it the less true, that hitherto, in
popular discourse, it has been common for men
to speak of acts, which they could not but ac-
knowledge to have onginated from this source,
as proceeding from a bad motive. The same ob-
servation will apply to many of the other cases.
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the motive which, in a ncutral sense, is
termed good-will. The word sympathy may
also be used on this occasion; though the
sense of it seems to be rather more extensive.
In a good sense, it 1s styled benevolence.
and 1 certain cases, philanthropy. and, in
a figurative way, brotherly love; in others,
humanity ; in others, charity ; in others, pity
and compassion , in others, mercy ; in others,
gratitude; in others, tenderness; in others,
patriotism ; in others, public spirit. Love is
also employed in this as in so many other
senses. In a bad sense, it has no name ap-
plicable to it in all cases: in particular cases
it is styled partiality. The word zeal, with
certain epithets prefixed to it, might also be
employed sometimes on this occasion, though
the sense of 1t be more extensive ; applying
sometimes to ill as well as to good will. It
is thus we speak of party zeal, national zeal,
and public zeal. The word attachment is
also used with the like epithets: we also say
family-attachment. The French expression,
esprit de corps, for which as yet there seems
to be scarcely any name in Enghsh, might be
rendered, in some cases, though rather in-
adequately, by the terms corporation-spirit,
corporation-attachment, or corporation-zeal.

1. A man who has set a town on fire is
apprehended and committed: out of regard
or compassion for himn, you help him to break
prison. In this case the generality of people
will probably scarcely know whether to con-
demn your motive or to applaud it: those
who condemn your conduct, will be disposed
rather to impute it to some other motive:
if they style it benevolence or compassion,
they will be for prefixing an epithet, and
calling it false benevolence o1 false com-
passion.* 2. The man 1s taken agam, and
is put upon his trial ; to save him, you swear
falsely in his favour. People, who would
not call your motive a bad one before, will
perhaps call it so now. 3. A man s at law
with you about an estate: he bas no right
to it : the judge knows this, yet, having an
esteem or affection for your adversary, ad-
judges it to him. In this case the motive 18

* Among the Greeks, perhaps the motive, and
the conduct it gave birth to, would, m such
a case, have been rather approved than dis-
approved of. It seems to have been deemed an
act of heroism on the part of Hercules, to have
delivered his friend Theseus from hell: though
divine justice, which held him there, should na-
turally have been regarded as being at least upon
a footing with human justice. But to divine Jus-
tice, even when acknowledged under that cha-
racter, the respect paid at that time of day does
not seem to have been very profound, or well-
settled: at present, the respect paid to it is pro-
found and settled enough, though the name of
it is but too often applied to dictates which could
have had no other origin than the worst sort of
human caprice.
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by every body deemed abominable, and is
termed injustice and partwality. 4. You de-
tect a statesman 1n receiving bribes: out ot
regard to the public interest, you give in-
formation of 1t, and prosecute hum. In this
case, by all who acknowledge your conduct
to have originated from this motive, your
motive will be deemed a laudable one, and
styled public spirit. Dut s friends and
adherents will not choose to account for
your conduct 1n any such manner: they will
rather attubute it to party enmity. 5. You
find a man on the pomnt of starving: you
relieve him; and save his bfe. In this case
vour motwve will by every body be accounted
laudable, and it will be termed comnpassion,
pity, charity, benevolence. Yet in all these
cases the motive i» the same: it is neither
more nor less than the motive of good-will.
XXVIL

To the pleasures of malevolence, or anti-
pathy, corresponds the motive which, in a
neutral sense, is termed antipathy or dis-
pleasure: and, mn particular cases, dislike,
aveision, abhorrence, and indignation: in a
neutral sense, or perhaps a sensc lcaning a
little to the bad side, 11l-will: and, in pai-
ticular cases, anger, wrath, and enmity. In
a bad sense, it 1s styled, in different cases,
wrath, spleen, ill-humour, animosity, hatred,
malice, rancour, rage, fury, eruelty, tyranny,
envy, jealousy, revenge, misanthropy, and by
other names, which it is hardly worth while
to endeavour to collect.t Like good-will,
1t is used with epithets expressive of the
persons who are the objects of the affection.
Hence we hear of party enmity, party rage,
and so forth. In a good sense, there seems
to be no single name for it. In compound
expressions 1t may be spoken of in such a
sense, by epithets, such as yust and lauduble,
prefixed to words that are used m a neutial
or nearly neutral sense.

1. You rob a man. he prosecutes you, and
gets you pumshed: out of resentment you
set upon him, and hang him with your own
hands. 1In this case your motive will um-
versally be deemed detestable, and will be
called malice, cruelty, revenge, and so forth,
2. A man has stolen a little money from you:
out of resentment you prosecute him, and
get him hanged by course of law. In this
case people will probably be a little divided

+ Here, as elsewhere, 1t may be observed, that
the same words which are mentioned as names
of motives, are also many of them names of
passions, appetites, and affections: fictitions
entities, which are framed only by considering
pleasures or pains in some particular pomnt of
view. Some of them are also names of moral
qualities. This branch of nomenclature is re-
markably entangled: to unravel it completely
would take up a whole volume; not a syllable
of which would belong properly to the present
design.
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in their opiniens about your motive: your
friends will deem it a laudable one, and call
it a just or laudable resentment: your ene-
mies will perhaps be disposed to deem it
blameable, and call it cruelty, malice, re-
venge, and so forth: to obviate which, your
friends will try perhaps to change the motive,
and call it public spirit. 3. A man has
murdered your father: out of resentment you
prosecute him, and get him put to death in
course of law. In this case your motive will
be universally deemed a laudable one, and
styled, as before, a just or laudable resent-
ment: and your friends, in order to bring
forward the more amiable principle from
which the malevolent one, which was your
immediate motive, took it srise, will be for
keepng the latter out of sight, speaking of
the former only, under some such name as
filial piety. Yet in all these cases the motive
is the same: it is neither more nor less than
the motive of ill-will.
XXVIL

To the several sorts of pains, or at least
to all such of them as are conceived to sub-
sist in an intense degree, and to death, which,
as far as we can percelve, is the termination
of all the pleasures, as well as all the pains
we are acquainted with, corresponds the
motive which, in a neutral sense, is styled,
in general, self-preservation; the desire of
preserving one’s self from the pain or evil in
question. Now in many instances the de-
sire of pleasure, and the sense of pain, run
into one another undistinguishably. Self-
preservation, therefore, where the degree of
the pain which it corresponds to is but slight,
will scarcely be distinguishable, by any pre-
cise line, from the motives corresponding to
the several sorts of pleasures. Thus in the
case of the pamns of hunger and thirst: physi-
cal want will in many cases be scarcely dis-
tinguishable from physical desire. In some
cases it is styled, still in a neutral sense,
self-defence. Between the pleasures and the
pains of the moral and religious sanctions, and
consequently of the motives that correspond
to them, as likewise between the pleasures
of amity, and the pains of enmity, this want
of boundaries has already been taken notice
of* The case is the same between the
pleasures of wealth, and the pamns of priva-
tion corresponding to those pleasures. There
are many cases, therefore, in which it will
be difficult to distinguish the motive of self-
preservation from pecuniary interest, from
the desire of ingratiating one’s self, from the
love of reputation, and from religious hope :
in which cases, those more specific and ex-
plicit names will naturally be preferred to
this general and inexplicit one. There are
also a multitude of compound names, which

* See ch, v. [ Pleasurcs and Pains], par, 24, 25,
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either are already in use, or might be de-
vised, to distinguish the specific branches of
the motive of self-preservation from those
several motives of a pleasurable origin: such
as the fear of poverty, the fear of losing such
or such a man’s regard, the fear of shame,
and the fear of God. Moreover, to the
evil of death corresponds, in a neutral sense,
the love of life; in a bad sense, cowardice:
which corresponds also to the pains of the
senses, at least when considered as subsisting
in an acute degree. There seems to be no
name for the love of life that has a good sense ;
unless it be the vagre and general name of
prudence.

1. To save yourself from being hanged,
pilloried, imprisoned, or fined. you poison
the only person who can give evidence against
you. In this case your motive will univer-
sally be styled abominable : but as the term
self-preservation has no bad sense, people
will not care to make this use of it: they
will be apt rather to change the motive, and
call it malice. 2. A woman, having been
just delivered of an illegitimate child, in
order to save herself from shame, destroys
the child, or abandons 1t. In this case, also,
people will call the motive a bad one; and,
not caring to speak of it under a neutral
name, they will be apt to change the mo-
tive, and to call it by some such name as
cruelty, 3. To save the expense of a half-
penny, you suffer a man, whom you could
preserve at that expense, to perish with
want, before your eyes. In this case your
motive will be universally deemed an abo-
minable one; and, to avoid calling 1t by so
indulgent a name as self-preservation, peo-
ple will be apt to call it avarice and niggard-
liness, with which indeed in this case it
indistinguishably coincides : for the sake of
finding a more reproachful appellation, they
will be apt likewise to change the motive,
and term it cruelty. 4. To put an end to
the pain of hunger, you steal a loaf of bread.
In this case your motive will scarcely, per-
haps, be deemed a very bad one; and, in
to order express more indulgence for it, peo-
ple will be apt to find a stronger name for it
than self-preservation, terming it necessity.
5. To save yourself from drowning, you beat
off an innocent man who has got hold of the
same plank. In this case your motive will in
general be deemed neither good nor bad ; and
it will be termed self-preservation, or neces-
sity, or the love of life. 6. To save your hfe
from a gang of robbers, you kill them in the
conflict. In this case the motive may, per-
haps, be deemed rather laudable than other-
wise; and, besides self-preservation, is styled
also self-defence. 7. A soldier is sent out
upon a party against a weaker party of the
enemy: before he gets up with them, to save
his life, he runs away. In this case the mo-
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tive will universally be deemed a contemp-
tible one, and will be called cowardice. Yet
in all these various cases, the motive is still
the same: it is neither more nor less than
self-preservation.

XXVIIL

In particular, to the pains of exertion cor-
responds the motive which, in a neutral
sense, may be termed the love of ease, or by
a longer circumlocution, the desire of avoid-
ing trouble. In a bad sense, it is termed
indolence.* It seems to have no name that
carries with it a good sense.

1. To save the trouble of taking care of it,
a parent leaves his child to perish. In this
case the motive will be deemed an abomin-
able one, and because indolence will seem
too muld a name for it, the motive will, per-
haps, be changed, and spoken of under some
such term as cruelty. 2. To save yourself
from an illegal slavery, you make your escape.
In this case the motive will be deemed cer-
tainly not a bad one; and, because imndolence,
or even the love of ease, will be thought too
unfavourable a name for it, it will, perhaps,
be styled the love of Liberty. 3. A mechanic,
in order to save his labour, makes an im-
provement in his machinery. In this case,
people will look upon his motive as a good
one ; and finding no name for 1t that carries a
good sense, they will be disposed to keep the
motive out of sight: they will speak rather
of his ingenuity, than of the motive which
was the means of his manifesting that qua-
lity. Yetin all these cases the motive is the
same: it is neither more norless than the
love of ease.

XXIX.

It appears, then, that there is no such
thing as any sort of motive which is a bad
one in itself: nor, consequently, any such
thing as a sort of motive, which in itself is
exclusively 2 good one. And as to their
effects, 1t appears too that these are some-
times bad, at other times either indifferent
or good: and this appears to be the case with
every sort of motive. If any sort of motive,
then, is either good or bad on the score of uts
effects, this 1s the case only on individual oc-
casions, and with indwidual motwes ; and this
is the case with one sort of motive as well as
with another. Ifany sort of motwe, then, can,
in consideration of its effects, be termed with
any propriety a bad one, it can only be with
reference to the balance of all the effects it
may have had of both kinds within a given pe-
riod, that is, of its most usual tendency.

XXX, ‘
What then? (it will be said) are not lust,

* It may seem odd at first sight to speak of the
ove of ease as giving birth to action. but ex-
ertion is as natural an effect of the love of ease
as inaction i, when a smaller degree of exertion
promuises to exempt a man from a greater.
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cruelty, avarice, bad motives? Is there so
much as any one individual occasion, in which
motives like these can be otherwise than bad?
No, certainly: and yet the proposition, that
there is no one sor¢ of motive but what will
on many occasions be a good one, is ne-
vertheless true. The fact is, that these are
names which, if properly applied, are never
applied but in the cases where the motives
they signify happen to be bad. The names
of these motives, considered apart from their
effects, are sexual desire, displeasure, and
pecuniary interest. To sexual desire, when
the effects of 1t are looked upon as bad, is
given the name of lust. Now lust is always
a bad motive. Why? Because if the case be
such that the effects of the motive are not
bad, it does not go, or at least ought not to
go, by the name of lust. The case is, then,
that when I say, *Lust is a bad motive,” it
is a proposition that merely concerns the im-
port of the word lust; and which would be
false if transferred to the other word used
for the same motive, sexual desire. Hence
we see the emptiness of all those rhapsodies
of common-place morality, which consist in
the taking of such names as lust, cruelty, and
avarice, and branding them with marks of
reprobation: applied to the thirng, they are
false; applied to the name, they are true, in-
deed, but nugatory. Would you do a real
service to mankind, show them the cases in
which sexual desire merits the name of lust;
displeasure, that of cruelty; and pecumary
interest, that of avarice.
XXXI

If it were necessary to apply such denomi-
nations as good, bad, and indifferent, to mo-
tives, they might be classed in the following
mannet, in consideration of the most frequent
complexion of their effects, In the class of
good motives might be placed the articles of,
1. Goodwill, 2. Love of reputation. 3. De-
sire of amity. And, 4. Religion. In the
class of bad motives, 5. Displeasure. In
the class of neutral or indifferent motives,
6. Physical desite. 7. Pecuniary interest.
8. Love of power. 9. Self-preservation; as
including the fear of the pains of the senses,
the love of ease, and the love of life.

XXXIL

This method of arrangement, however,
cannot but be imperfect; and the norpencla-
ture belonging to it is in danger of being fal-
lacious. For by what method of investigation
can a man be assured, that with regard to
the motives ranked under the name of good,
the good effects they have had, from the be-
ginning of the world, have, in each of the
four species comprised under this name, been
superior to the bad?  Still more difficulty
would a man find in assuring himself, that
with regard to those which are ranked under
the name of neutral or indifferent, the effects
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they have had have exactly balanced each
other, the value of the good being neither
greater nor less than that of the bad. Itis
to be considered, that the interests of the
person himself can no more be left out of the
estimate, than those of the rest of the com-
munity, For what would become of the
species, if it were not for the motives of hun-
ger and thirst, sexunal desire, the fear of pain,
and the love of life? Nor in the actual con-
stitution of human nature is the motive of dis-
pleasure less necessary, perbaps, then any of
the others: although a system, in which the
business of life might be carried on without it,
might possibly be conceived. It seems, there-
fore, that they could scarcely, without great
danger of mistakes, be distingujshed in this
manner, even with reference to each other.
XXXIIL.

The only way, it should seem, in which a
motive can with safety and propriety bestyled
good or bad, is with reference to its effects
in each individual mstance; and principally
from the intention it gives birth to: from
which arige, as will be shown hereafter, the
most materizl part of its effects. A motive
is good, when the intention it gives birth to
is a good one; bad, when the intention is a
bad one: and an intention 1s good or bad,
according to the material consequences that
are the objects of it. So far is it from the
goodness of the intention’s being to be known
only from the species of the motive. But
from one and the same motive, as we have
seen, may result intentions of every sort of
complexion whatsoever. This circumstance,
therefore, can afford no clue for the arrange-
ment of the several sorts of motives,

XXXIV.

A more commodious method, therefore, it
should seem, would be to distribute them
according to the influence which they appear
to have on the interests of the other members
of the community, laying those of the party
himself out of the question; to wit, accord-
ing to the tendency which they appear to
have to unite, or disumte, his interests and
theirs. On this plan they may be distin-
guished into social, dissocial, and self-regard-
ing. In the social class may be reckoned,
1. Good-will. 2, Love of reputation. 3. De-
sire of amity. 4. Religion. In the dissocial
may be placed, 5. Displeasure. In the self-
regarding class, 6 Physical desire. 7. Pecu-
niary interest. 8. Love of power. 9. Self-
preservation; as including the fear of the
pains of the senses, the love of ease, and the
love of life.

XXXV,

With respect to the motives that have
been termed social, if any farther distinction
should be of use, to that of good-will alone
may be applied the epithet of purely-sociai;
while the love of ieputation, the desire of
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amity, and the motive of religion, may toge-
ther be comprised under the division of semi-
social: the social tendency being much more
constant and unequivocal in the former than
in any of the three latter. Indeed these last,
social as they may be termed, are self-regard-
ing at the same time.*

§ 4. Order of Pie-eminence among Motives.
XXXVL

Of all these sorts of motives, good-will is
that of which the dictates, taken in a general
view, are surest of coinciding with those of
the principle of utility. For the dictates of
utility are neither more nor less than the dic-
tates of the most extensive} and enhghtened
(that is well-advised)] benevolence. The
dictates of the other motives may be con-
formable to those of utility, or repugnant, as
it may happen.

XXXVIL

In this, however, it is taken for granted,
that in the case i question the dictates of
benevolence are not contradicted by those of
a more extensive, that is enlarged, benevo-
Jence. Now when the dictates of benevo-
lence, as respecting the interests of a certain
set of persons, are repugnant to the dictates
of the same motive, as respecting the more
important§ interests of another set of per-
sons, the former dictates, 1t is evident, are
repealed, as 1t were, by the latter: and a
man, were he to be governed by the former,
could scarcely, with propriety, be said to be
governed by the dictates of benevolence. On
this account, were the motives on hoth sides
sure to be alike present to 2 man’s mind, the
case of such a repugnancy would hardly be
worth distinguiching, since the partial bene-
volence might be considered as swallowed
up in the more extensive: if the former pre-
vailed, and governed the action, it must be
considered as not owing its birth to benevo-
lenee, but to some other motive: if the lat-
ter prevailed, the former might be considered
as having no effect. But the case is, that a
partial benevolence may govern the action,
without entering into any direct competi-
tion with the more extensive benevolence
which would forbid it ; because the interests
of the less numerous assemblage of persons

* ¢ Rehigion,” says the pions Addison, scme-
where in the Spectator, “ 1s the highest s c18
of self-love,”

+ When a man is supposed to be prou pted
by any motive to engage, or not to engage, in
such or such an action, 1t may be of use, for the
convenience of discourse, to speak of sach mo-
tive as giving birth to en mmaginary kind of
law or dictate, enjoinin{ihlm to engage, or not
to engage, in it. (See ch, i,

* See ch, iv. [Value}, and ch, vi. {Sensi-
bility], par. 21.

1| See ch, ix. [Consciousness. ]

é Or valuable. See ch, w. [Value.]
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may be present to a man’s mind, at a time
when those of the more numerous are either
not present, or, if present, make no impres-
sion. It is in this way that the dictates of
this motive may be repugnant to utility, yet
still be the dictates of benevolence. What
makes those of private benevolence confor-
mable upon the whole to the principle of
utility, is, that in general they stand unop-
posed by those of public : if they are repug-
nant to them, it is only by accident. What
makes them the more conformable, is, that
in a civilized society, in most of the cases in
which they would of themselves be apt to
run counter to those of public benevolence,
they find themselves opposed by stronger
motives of the self-regarding class, which are
played off against them by the laws; and that
it 18 only in cases where they stand unop-
posed by the other more salutary dictates,
that they are left free. An act of injustice
or cruelty, committed by a man for the sake
of his father or his son, is punished, and with
reason, as much as if 1t were committed for
his own.
XXXV

After good-will, the motive of which the
dictates seem to have the next best chance
for coinciding with those of utility, is that
of the love of reputation, There 1s but one
circumstance which prevents the dictates of
this motive from coinciding in all cases with
those of the former. This is, that men in
their likings and dislikings, in the disposi-
tions they manifest to annex to any mode of
conduct their approbation or their disappro-
bation, and in consequence to the person
who appears to practise it, their good or their
ill will, do not govern themselves exclusively
by the principle of utility. Sometimes it is
the principle of asceticism they are guided
by: sometimes the principle of sympathy and
antipathy. There is another circumstance,
which diminishes, not their conformity to the
principle of utility, but only their efficacy in
comparison with the dictates of the motive
of benevolence. The dictates of this motave
will operate as strongly in secret as in public:
whether it appears likely that the conduct
which they recommend will be known or not:
those of the love of reputation will coincide
with those of benevolence only in proportion
as a man’s conduct seems likely to be known.
This circumstance, however, does not make
so much difference as at first sight might
appear. Acts, in proportion as they are ma-
terial, are apt to become known:* and in
point of reputation, the slightest suspicion
often serves for proof. Besides, if an act be
a disreputable one, it is not any assurance a
man can have of the secrecy of the particular
act in question, that will of course surmount

* See B. 1L tit. [Kvidence.]
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the objections he may have against engaging
init. Though the act in question should
remain secret, it will go towards forming a
habit, which may give birth to other acts,
that may not meet with the same good for-
tune. There is no human being, perbaps,
who is at years of discretion, on whom con-
siderations of this sort have not some weight:
and they have the more weight upon a man,
in proportion to the strength of his intellec-
tual powers, and the firmness of his mind.}
Add to this, the influence which habit itself,
when once formed, has in restraining a man
from acts towards which, from the view of
the disrepute annexed to them, as well as
from any other cause, he has contracted an
aversion. The influence of habit, in such
cases, is & matter of fact, which, though not
readily accounted for, is acknowledged and
indubitable.f
XXXIX.

After the dictates of the love of reputation
come, as it should seem, those of the desire
of amity. The former are disposed to coin-
cide with those of utility, inasmuch as they
are disposed to coincide with those of bene-
volence. Now those of the desire of amity
are apt also to coincide, in a certain sort,
with those of benevolence. But the sort of
benevolence, with the dictates of which the
love of reputation coincides, is the more ex-
tensive ; that with which those of the de-
sire of amity coincide, the less extensive.
Those of the love of amity have still, how-
ever, the advantage of those of the self-re-
garding motives. The former, at one period
or other of his life, dispose a man to contri-
bute to the happiness of a considerable num-
ber of persons: the latter, from the begin-
ning of life to the end of it, confine themselves
to the care of that single individual. The
dictates of the desire of amity, it is plain,
will approach mnearer to a coincidence with
those of the love of reputation, and thence
with those of utility, in proportion, ceteris
paribus, to the number of the persons whose
amity a man has occasion to desire: and
hence it is, for example, that an English
member of parhament, with all his own
weaknesses, and all the follies of the people
whose amity he has to cultivate, is probably,
in general, a better character than the se~
cretary of a vizier at Constantinople, or of a
naib in Indostan.

+ See ch. vi. [Sensibility], par. 12, 13.

+ Strictly speaking, habit, being but a fieti.
tious entity, and not really any thing distinct
from the acts or perceptions by which it is said
to be formed, cannot be the cause of any thing,
The enigma, however, may be satisfactorify
solved upon the principle of association, of the
nature and force of which a very satisfactory
account may be seen in Dr. Priestley’s edition
of Hartl-y on Man,



58

XL.

The dictates of religion are, under the in-
finite diversity of religions, so extremely
varigble, that it is difficult to know what
general account to give of them, or in what
rank to place the motive they belong to.
Upon the mention of religion, people’s first
thoughts turn naturally to the religion they
themselves profess. This is a great source
of miscalculation, and has a tendency to place
this sort of motive in a higher rank than it
deserves. 'The dictates of religion would
coineide, in all cases, with those of utility,
were the Being, who is the object of religion,
universally supposed to be as benevolent as
he is supposed to be wise and powerful ; and
were the notions entertained of his benevo-
lence, at the same time, as correct as those
which are entertained of his wisdom and his
power. Unhappily, however, neither of these
is the case, He is universally supposed to
be all-powerful : for by the Deity, what else
does any man mean than the Being, what-
ever he be, by whom every thing is done?
And as to knowledge, by the same rule that
he should know one thing, he should know
another. These notions seem to be as cor-
rect, for all material purposes, as they are
universal. But among the votaries of reli-
gion (of which number the multifarious fra-
ternity of Christians is but a small part) there
seem to be but few (I will not say how few)
who are real believers in his benevolence.
They call him benevolent in words, but they
do not mean that he is so in reality. They
do not mean that he is benevolent as man
is conceived to be benevolent : they do not
mean that he is benevolent in the only sense
m which benevolence has a meaning. For
if they did, they would recognise that the
dictates of religion could be neither more
nor less than the dictates of utility: not a
tittle different: not a tittle less or more.
But the case is, that on a thousand occa-
sions they turn their backs on the principle
of utility. They go astray after the strange
principles itsantagonists : sometimes it is the
principle of asceticism : sometimes the prin-
ciple of sympathy and antipathy.®* Accord-
ingly, the idea they bear in their minds, on
such occasions, is but too often the idea of
malevolence ; to which idea, stripping it of
its own proper name, they bestow the spe-
cious appellation of the social motive.} The

® Ch. ii. | Principles Adverse], par. 18.

+ Sometimes, in order the better to conceal the
cheat (from their own eyes doubtless as well as
from others) they set up a phantom of their own,
Moy (uhich being ckplained, Taekns, b op-

whi n means to
Pm:l)xem dictates of ienevolenee. But jnstiocl;
in only sense in which ét. h:fl?or mthe:ning,
is an imaginary pmomgei el con-
venience of discourse, wi megﬁ'm are the
dictates of utility, applied to certain particular
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dictates of religion, in short, are no other
than the dictates of that principle which has
been already mentioned under the name of
the theological principle.f These, as has
been observed, are just as it may happen,
according to the biases of the person in ques-
tion, copies of the dictates of one or other of
the three original principles: sometimes, in-
deed, of the dictates of utility ; but frequently
of those of asceticism, or those of sympathy
and antipathy. In this respect they are only
on a par with the dictates of the love of re-
putation : in another they are below it. The
dictates of religion are in all places inter-
mixed more or less with dictates unconform-
able to those of utility, deduced from texts,
well or ill interpreted, of the writings held
for sacred by each sect: unconformable, by
imposing practices sometimes inconvenient
to a man’s self, sometimes pernicious to the
rest of the community. The sufferings of
uncalled martyrs, the calamities of holy wars
and religious persecutions, the mischiefs of
intolerant laws, (objects which can here only
be glanced at, not detailed), are so many ad-
ditional mischiefs over and above the number
of those which were ever brought into the
world by the love of reputation. On the
other hand, it is manifest, that with respect
to the power of operating in secret, the dic-
tates of religion have the same advantage
over those of the love of reputation and the
desire of amity, as is possessed by the dic-
tates of benevolence.
XLIL

Happily, the dictates of religion seem to
approach nearer and nearer to a coincidence
with those of utility every day. But why?
Because the dictates of the moral sanction do
so: and those coincide with or are influenced
by these. Men of the worst religions, influ-
enced by the voice and practice of the sur-
rounding world, borrow continually a new and
a new leaf out of the book of utility: and
with these, in order not to break with their
religion, they endeavour, sometimes with vio-
lence enough, to patch together and adorn
the repositories of their faith,

XLIL

As to the gelf-regarding and dissocial mo-
tives, the order that takes place among these,
and the preceding one, in point of extra-
regarding influence, is too evident to need
insisting on. As to the order that takes place
among the motives of the self-regarding class,

T,

cases. Justice, then, is nothing more than an

inary i t, employed to forward, on
certain occasions, and certain means, the
purposes of benevolence. The dictates of justice

are nothing more than a part of the dictates of
benevolence, which, on certain occasions, are
applied to certain suhjects; to wit, to certain

actions.
+ See ch, ii. {Principles Adverse, &c.]
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considered in comparison with one another,
there seems to be no difference which on this
occasion would be worth mentioning. With
respect to the dissocial motive, it makes a
difference (with regard to its extra-regarding
effects) from which of two sources it origi-
nates ; whether from self-regarding or from
social considerations. The displeasure you
conceive against a man may be founded either
on some act which offends you in the first
instance, or on an act which offends you no
otherwise than because you look upon it as
being prejudicial to some other party on
whose behalf you interest yourself; which
other party may be, of course, either a deter-
minate individual, or any assemblage of indi-
viduals, determinate or indeterminate.® It
is obvious enough, that a motive, though in
itself dissocial, may, by issuing from a social
origin, possess a social tendency; and that
its tendency, in this case, islikely to be the
more social, the more enlarged the description
is of the persons whose interests you espouse.
Displeasure, venting itself against a man, on
account of a mischief supposed to be done by
him to the public, may be more social in its
effects than any good-will, the exertions of
which are confined to an individual.{

§ 5. Conflict among Motives.
XLIIL

When a man has it in contemplation to
engage in any action, he is frequently acted
upon at the same time by the force of divers
motives : one motive, or set of motives, act-
ing in one direction ; another motive, or set
of motives, acting as it were in an opposite
direction : the motives on one side dispos-
ing him to engage in the action; those on
the other, disposing him not to engage in it.
Now, any motive the influence of which tends
to dispose him to engage in the action in
question, may be termed an impelling motive:
any motive, the influence of which tends to
dispose him not to engage in it, a restrairing
motive. But these appellations may of course
be interchanged, according as the act is of
the positive kind, or the negative.}

XLIV.

It has been shown, that there is no sort
of motive but may give birth to any sort of
action. It follows, therefore, that there are
no two motives but may come to be op-
posed to one another. Where the tendency
of the act is bad, the most common case is
for it to have been dictated by a motive
either of the self.regarding, or of the dissocial
class. In such case the motive of benevo-
lence has commonly been acting, though in-
effectually, in the character of a restraining
motive.
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XLV.

An example may be of use, to show the
variety of contending motives, by which a
man may be acted upon at the same time.
Crillon, a Catholic (at & time when it was
generally thought meritorious among Catho-
lics to extirpate Protestants), was ordered by
his king, Charles IX. of France, to fall pri-
vately upon Coligny, a Protestant, and as.
sassinate him : his answer was, * Excuse me,
Sire: but I'll fight him with all my heart.”}
Here, then, were all the three forces above
mentioned, including that of the political
sanction, acting upon him at once. By the
political sanction, or at least so much of the
force of it as such a mandate, from such a
sovereign, issued on such an occasion, might
be supposed to carry with it, he was enjoined
to put Coligny to death in the way of assas-
sination: by the religious sanction, that is,
by the dictates of religious zeal, he was en-
joined to put him to death in any way: by
the moral sanction, or in other words, by the
dictates of honour, that is, of the love of
reputation, he was permitted (which permis-
sion, when coupled with the mandates of his
sovereign, operated, he conceived, as an in-
junction) to fight the adversary upon equel
terms: by the dictates of enlarged benevo-
lence (supposing the mandate to be unjusti-
fiable) he weas enjoined not to attempt his
life in any way, but to remain at peace with
him: supposing the mandate to be unjustifi-
able, by the dictates of private benevolence
he was enjoined not to meddle with him at
any rate. Among this confusion of repug-
nant dictates, Crillon, it seems, gave the pre-
ference, in the first place, to those of honour:
in the next place, to those of benevolence.
He would have fought, had his offer been ac-
cepted: as it was not, he remained at peace.

Here a multitude of questions might arise.
Supposing the dictates of the political sanc-
tion to follow the mandate of the sovereign,
of what kind were the motives which they
afforded him for compliance? The answer
is, of the self-regarding kind at eny rate:
innsmuch as, by the supposition, it was in the
power of the sovereign to punish him for
non-compliance, or reward him for compli-
ance. Did they afford him the motive of
religion? (I mean independently of the cir-
cumstance of heresy above mentioned.) The
answer is, Yes, if his notion was, that it was
God’s pleasure he should comply with them:
No, if it was not. Did they afford him the
motive of the love of reputation? Yes, if it
was his notion that the world would expect
and require that he should comply with them.
No, if it was not. Did they afford him that
of benevolence? Yes, if it was his notion

* See ch, vi. [Sensibility], pat. 21
1 See supra, par. 37.
% Sce ch. vil. [Actions], par. 8.

I Theiduofﬂ:euuhmmmud_ilnbm
from an anecdote in real history, but varies from
it in several particulars, °
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that the community would, upon the whole
be the better for his complying with them.
No, if it waz not. But did the dictates of
the political sanction, in the case in question,
actually follow the mandates of the sovereign;
in other words, was such a mandate legal?
This, we see, is a mere question of local ju-
risprudence, altogether foreign to the present
purpose.
XLVL

What is here said about the goodness and
badness of motives, is far from being & mere
matter of words. There will be occasion to
make use of it hereafter for various important
purposes. I shall have need of it for the sake
of dissipating various prejudices, which are
of disgervice to the community, sometimes
by cherishing the fame of civil dissensions,*
at other times by obstructing the course of
Justice. It will be shown, that in the case
of many offences,t the consideration of the
motive is a most material one: for that, in
the first place, it makes a very material dif-
ference in the magnitude of the mischief.}
in the next place, that it is easy to be ascer-
tained; and thence may be made a ground
for a difference in the demand for punish-
ment: but that in other cases it is altogether
incapable of being ascertained; and that,
were it capable of being ever so well ascer-
tained, good or bad, it could make no differ-
ence in the demand for punishment: that in
all cases, the motive that may happen to
govern a prosecutor is a consideration totally
immaterial : whence may be seen the mis-
chievousness of the prejudice that is so apt
to be entertained against informers; and the
consequence it is of that the judge, in par-
ticular, should be proof against the influence
of such delusions.

Lastly, the subject of motives is one with
which it is necessary to be acquainted, in
order to pass a judgment on any means that
may be proposed for combating offences in
their source.|

But before the theoretical foundation for
these practical observations can be completely
laid, it is necessary we should say something
on the subject of disposition: which, accord-
ingly, will furnish matter for the ensuing
chapter,

CHAPTER XI.
OF HUMAN DISPOSITIONS IN GENERAL.

L
In the foregoing chapter it has been shown
at large, that goodness or badness cannot,

* See B. 1, tit, [Rebellion.]
% Ib, tit. [Simp, Corp. Injuries], [Homicide.]
¥ See ch. xi. [Dispositions,
. KSee Easay on I:g(i:ct Methods of Prevent~
ing Qffences.
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with any propriety, be predicated of motives.
Is there nothing, then, about 8 man that can
properly be termed good or bad, when, on
such or such an occasion, he suffers himself
to be governed by such or such a motive?
Yes, certainly: his disposition. Now dis-
position is a kind of fictitious entity, feigned
for the convenience of discourse, in order to
express what there is supposed to be perma-
nent in a man’s frame of mind, where, on such
or such an occasion, be has been influenced
by such or such a motive, to engage in an
act, which, as it appeared to him, was of such
or such a tendency.
1.

It is with disposition as with every thing
else: it will be good or bad according to its
effects; according to the effects it has in aug-
menting or diminishing the happiness of the
community. A man’s disposition may accord-
ingly be considered in two points of view:
according to the influence it has, either, 1.
On his own happiness: or, 2. On the happi-
ness of others. Viewed in both these lights
together, orin either of them indiscriminate-
ly, it may be termed, on the one hand, good ;
on the other, bad; or, in flagrant cases, de-
praved.§ Viewed in the former of these
lights, it has scarcely any peculiar name which
has as yet been appropriated to it. It might
be termed, though but inexpressively, frail or
infirm, on the one hand: sound or firm, on
the other. Viewed in the other light, it
might be termed beneficent or meritorious,
on the one hand: pernicious or mischievous,
on the other. Now of that branch of a man’s
disposition, the effects of which regard in the
first inatance only himself, there needs not
much to be said here. To reform it when
bad, is the business rather of the moralist
than the legislator: nor is it susceptible of
those various modifications which make so
material a difference in the effects of the other.
Again, with respect to that part of it, the
effects whereof regard others in the first in-
stance, it is only in as far as it is of a mis-
chievous nature that the penal branch of law
has any immediate concern with it: in as far

§ It might also be termed virtuous, or vicious.
The only objection to the use of those terms on
the present occasion is, the great quantity of good
and bad repute that respectively stand annexed
to them, The inconvenience of this is, their
being apt to annex an ill-proportioned measure
of te to dispositions which are ill-consti-
tuted only with respect to the party himself:
involving them in such a degree of ignominy as
should be a) i to such dispositions only
88 are mi ous with regard to others. To
exalt weaknesses to a level with crimes, is away
to diminish the abhorrence which ought to be
reserved for crimes, To exalt small evils to 8
level with great ones, is the way to diminish the
share of attention which ought to be paid w
great ones.
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as it may be of a beneficent nature, it belongs
to a hitherto but little cultivated, and as yet
unnamed branch of law, whichmight be styled
the remuneratory.

.

A man, then, is said to be of a mischiev-
ous disposition, when, by the influence of no
matter what motives, he is presumed to be
more apt to engage, or form intentions of
engaging, in acts which are apparently of a
pernicious tendency, than in such as are ap-
parently of & beneficial tendency: of a me-
ritorious or beneficent disposition, in the
opposite case.

1v.

I say presumed: for, by the supposition,
all that appears is one single action, attended
with one single train of circumstances: but
from that degree of consistency and unifor-
mity which experience has shown to be ob-
servable in the different actions of the same
person, the probable existence (past or future)
of a number of acts of a similar nature is
naturally and justly inferred from the obser-
vation of one single one. Under such cir-
cumstances, such as the motive proves to be
in one instance, such is the disposition to be
presumed to be in others,

v.

1 say apparently mischievous; that is, ap-
parently with regard to him; such as to him
appear to possess that tendency: for from
the mere event, independent of what to him
it appears beforehand likely to be, nothing
can be inferred on either side. If to him it
appears likely to be mischievous, in such
case, though in the upshot it should prove
innocent, or even beneficial, it makes no dif-
terence ; there is not the less reason for pre-
suming his disposition to be a bad one: if to
him it appears likely to be beneficial or in-
nocent, in such case, though in the upshot
it should prove pernicious, there is not the
more reason on that account for presuming
his disposition to be a good one. And here
we see the importance of the circumstances
of intentionality,* consciousness,{ uncon-
sciousness,t and mis.supposal.t

VL

The truth of these positions depends upon
two others, both of them sufficiently verified
by experience: The one is, that in the or-
dinary course of things the consequences of
actions commonly turn out conformable to
intentions. A man who sets up a butcher’s
shop, and deals in beef, when he intends to
knock down an ox, commonly does knock
down an ox; though by some unlucky acci-
dent he may chance to miss his blow and
knock down a man: he who sets up a gro-
cer’s shop, and deals in sugar, when he in-
tends to sell sugar, commonly does sell sugar;

® Seech.vil, 4 See ch. ix.
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though by some unlucky accident he may
chance to sell arsenic in the room of it.
vIL

The other is, that a man who entertains
intentions of doing mischief at one time is apt
to entertain the like intentions at another.}

v,

There are two circumstances upon which
the nature of the disposition, as indicated by
any act, is liable to depend : 1. The apparent
tendency of the act: 2. The nature of the
motive which gave birth to it. This depen-
dency is subject to different rules, according
to the nature of the motive. In stating them,
1 suppose all along the apparent tendency of
the act to be, as it commonly is, the same
as the real,

IX.

1. Where the tendency of the act is good,
and the motive is of the self-regarding kind.
In this case, the motive affords no inference
on either side. It affords no indication of a
good disposition : but neither does it afford
any indication of a bad one.

A baker sells his bread to a hungry man
who asks for it. This, we see, is one of those
acts of which, in ordinary cases, the tendency
is unquestionably good. The baker’s motive
is the ordinary ¢commercial motive of pecu-
niary interest. It is plain, that there i3 no.
thing in the transaction, thus stated, that can
afford the least ground for presuming that the
baker is & better or a worse man than any of
his neighbours.

X.

2. Where the tendency of the act is bad,
and the motive, as before, is of the selfere-
garding kind. In this case, the disposition
indicated is a mischievous one.

A man steals bread out of a baker’s shop-
this is one of those acts of which the ten-
dency will readily be acknowledged to be
bad. Why, and in what respects it is so,
will be stated farther on.| His motive, we
will say, is that of pecuniary interest; the
desire of getting the value of the bread for
nothing. His disposition, accordingly, appears
to be a bad one: for every one will allow a
thievish disposition to be a bad one.

$ To su a man to be of a dispo-
sition, and at the same time likely, in virtue of
that very duﬁmuon, to engage in an habitual
train of mischievous actions, is a contradiction
in terms; nor could such a proposition ever be
advanced, but from the giving, to the thing
which the word disposition is put for, a reality
which does not belong to it. If, then, for ex-
ample, a man of re\aglous disposition should, in
virtue of that isposition, be in the habit
of doing mischief, for instance by uting
his neighbours, the case must be, either that his
disposition, though good in certain respects, is
not good upon whole; or that a religious

durosition is not in general a one,
S c&i‘u‘ [Consequences], and Code, B, L

il See
tit. [ The
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XL

3. Where the tendency of the act is good,
and the motive is the purely social one of
good-will. In this case the disposition indi-
cated is a beneficent one.

A baker gives s poor man a loaf of bread.
His motive is compassion; a name given to
the metive of benevolence, in particular cases
of its operation. The disposition indicated
by the baker, in this case, is such as every
man will be ready enough to acknowledge to
be a good one.

XIL

4. Where the tendency of the act is bad,
and the motive is the purely social one of
good-will. Even in this case, the disposition
which the motive indicates is dubious: it
may be a mischievous or a meritorious one,
as it happens; according as the mischievous-
ness of the act is more or less apparent,

XHIL.

It may be thought, that a case of this sort
cannot exist; and that to suppose it, is a
contradiction in terms. For the act is one
which, by the supposition, the agent knows
to be a mischievous one. How, then, can it
be, that good-will, that is, the desire of doing
good, could have been the motive that led
him into it? To reconcile this, we must
advert to the distinction between enlarged
benevolence and confined.* The motive that
led him into it, was that of confined benevo-
lence. Had he followed the dictates of en-
larged benevolence, he would not have done
what he did. Now, although he followed
the dictates of that branch of benevolence,
which in any single instance of its exertion
is mischievous, when opposed to the other,
vet, as the cases which call for the exertion
of the former are, beyond comparison, more
numerous than those which call for the ex-
ertion of the latter, the disposition indicated
by him, in following the impulse of the for-
mer, will often be such as in & man, of the
common run of men, may be allowed to bea
good one upon the whole.

x1v.

A man with a numerous family of children,
on the point of starving, goes into a baker’s
shop, steals a loaf, divides it all among the
children, reserving none of it for himself, It
will be hard to infer that that man’s dispo-
gition is & mischievous one upon the whole.
Alter the case: give him but one child, and
that hungry perhaps, but in no imminent dan-
ger of starving : and now let the man set fire
to a house full of people, for the sake of
stealing money out of it to buy the bread
with, The disposition here indicated will
hardly be looked upon as a good one.

Xv.
Another case will appear more difficult to

* See ch. x. [Motives.]
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decidethan either. Ravaillac assassinated one
of the best and wisest of sovereigns, at a time
when a good and wise sovereign, a8 blessing
at all times so valuable to a state, was parti-
cularly precious ; and that to the inhabitants
of a populous and extensive empire. He is
taken, and doomed to the most excruciating
tortures. His son, well persuaded of his
being a sincere penitent, and that mankind,
in case of his being at large, would have no-
thing more to fear from him, effectuates his
escape: Is this, then, a sign of a good dis-
position in the son, or of a bad one? Per-
haps some will answer, of a bad one; for,
besides the interest which the nation has in
the sufferings of such a eriminal, on the score
of the example, the future good behaviour
of such a criminal is more than any one can
have sufficient ground to be persuaded of.
XVL

Well, then, let Ravaillae, the son, not fa-
cilitate his father’s escape ; but content him.
self with conveying poison to him, that at
the price of an easier death he may escape
his torments. The decision will now, per-
haps, be more difficult. The act is a wrong
one, let it be allowed, and such as ought by
all means to be punished: but is the dis-
position manifested by it a bad one? Be-
cause the young man breaks the laws in this
one instance, is it probable, that if let alone,
he wonld break the laws in ordinary instances,
for the satisfaction of any inordidate desires
of his own? The answer of most men would
probably be in the negative.

XVIL

5. Where the tendency of the act is good,
and the motive is a semi-social one, the love
of reputation. In this case, the disposition
indicated is a good one.

In a time of scarcity, a baker, for the sake
of gaining the esteem of the neighbourhood,
distributes bread gratis among the industri-
ous poor. Let this be taken for granted:
and let it be allowed to be a matter of uncer-
tainty, whether he had any real feeling for
the sufferings of those whom he has relieved,
or no. His disposition, for all that, cannot,
with any pretence of reason, be termed other-
wise than a& good and beneficent one. It
can only be in consequence of some very idle
prejudice, if it receives a different name.t

+ The bulk of mankind, ever ready to de-
preciate the character of their neighbours, in
order indirectly to exalt their own, will take
occasion to refer a motive to the class of bad
ones as often as they can find one still better, to
which the act might have owed itz birth, Con-
scious that h:lando;an dﬁo?t??ix arebe’nothof th:]el best
class, or pers t ey be, they will not
be referred to that class by others; afraid of
bex:g taken for s dupe, and anxious to show the
reach of his penetration; each man takes care,
in the first place, to impute the conduct of every
other man to the least laudable of the motives
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XVIIL

6. Where the tendency of the act is bad,
and the motive, as before, is a semi-social
one, the love of reputation. In this case,
the disposition which it indicates is more or
less good or bad: in the first place, accord-
ing as the tendency of the act is more or less
mischievous: in the next place, according as
the dictates of the moral sanction, in the so-
ciety in question, approach more or less to a
coincidence with those of utility. It does
not seem probable, that in any nation, which
is in a state of tolerable civilization, in short,
in any nation in which such rules as these
can come to be consulted, the dictates of the
moral sanction will so far recede from a coin-
cidence with those of utility (that is, of en-
lightened benevolence) that the disposition
indicated in this case can be otherwise than
a good one upon the whole.

XIX.

An Indian receives an injury, real or ima-
ginary, from an Indian of another tribe. He
revenges it upon the person of his antagonist
with the most excruciating torments: the
case being, that cruelties inflicted on such an
occasion gain him reputation in his own tribe.
The disposition manifested in such a case can
never be deemed a good one, among a people
ever so few degrees advanced, in point of ci-
vilization, above the Indians.

XX.

A nobleman (to come back to Europe)
contracts & debt with a poor tradesman. The
same nobleman, presently afterwards, con-
tracts 2 debt, to the same amount, to another
nobleman, at play. He is unable to pay both :
he pays the whole ¢ebt to the companion of
his amusements, and no part of it to the
tradesman, The disposition manifested in
this case can scarcely be termed otherwise
than a bad one. It is certainly, however,

that can account for it: in the next place, when
he has gone as far that way as he can, and can.
not drive down the individual motive to any
lower class, he changes his battery, and attacks
the very class itself. To the love of reputation
he will accordingly give a bad name upon every
oceasion, calling it ostentation, vanity, or vain-

lory.
& ogmly to the same spirit of detraction, the
natural consequence of the sensibility of men 1o
:ihe fm-c:e’f oft.h e mam} saoti‘ction, partly to the in-
uence e principle of asceticism, may, per-
haps, be imputed dge great abundance of %ad
names of motives, in comparison of such as are
or neutral ; and, in particular, the total want
of neultlra! ;lanées for the m::;{es v;t‘; sexual de-
sire, physi esire in and pecuniary
intemt.ymTl\z superior abundance, even of good
names, in comparison of neutral ones, wo if
examined, be found rather to confirm than dis-
prove the above remark. The language of a
people on these points may, serve in
some measure 88 a key to their moral senti-
ments, But such speculative disquisitions are
foreign to the purpose of the present work.
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not so bad as if he had paid neither. The
principle of love of reputation, or (as it is
called in the case of this partial application
of it) honour, is here opposed to the worthier
principle of benevolence, and gets the better
of it. But it gets the better also of the self-
regarding principle of pecuniary interest. The
disposition, therefore, which it indicates, al-
though not so good a one as that in which
the principle of benevolence predominates, is
better than one in which the prineiple of
self-interest predominates. He would be the
better for having more benevolence: but
would he be the better for having no honour ?
This seems to admit of great dispute.®
XXI,

7. Where the tendency of the act is good,
and the motive is the semi-social one ofg reli-
gton. In this case, the disposition indicated
by it (considered with respect to the influ-
ence of it on the man’s conduct towards
others) is manifestly & beneficent and meri-
torious one.

A baker distributes bread gratis among the
industrious poor. It is not that he feels for
their distresses : nor is it for the sake of gain-
ing reputation among his neighbours, It is
for the sske of gaining the favour of the
Deity ; to whom, he takes for granted, such
conduct will be acceptable. The disposition
manifested by such conduct is plainly what
every man would call a good one.

XXIL

8. Where the tendency of the act is bed,
and the motive is that of religion, as before.
In this case the disposition is dubious. It
is good or bad, and more or less good or bad,
in the first place, as the tendency of the act
is more or less mischievous; in the next
place, according as the religious tenets of
the person in question approach more or less
to a coincidence with the dictates of utility.

XXIIL.

It should seem from history, that even in
nations in a tolerable state of civilization in
other respects, the dictates of religion have
been found so far to recede from a coincidence
with those of utility ; in other words, from
those of enlightened benevolence; that the
disposition indicated in this case may even be
a bad one upon the whole. This, however,
is no objection to the inference which it af-
fords of a good disposition in those countries
%such as perhaps are most of the couptries of

urope at present) in which its dictates re-
specting the conduct of aman towards other
men approach very nearly to & coincidence
with those of utility. The dictates of reli-
gion, in their application to the conduct of
a man in what concerns himself alone, seem
in most European nations to savour a good

# See the case of Duels discussed in B, I, tit,
[Homicide. ]
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deal of the ascetic principle: but the obe-
dience to such mistaken dictates indicates not
any such disposition as is likely to break out
into acts of pernicious tendency with respect
to others. Instances in which the dictates
of religion lead & man into acts which are
pernicious in this latter view, seem at present
to be but rare: unless it be acts of persecution,
or impolitic measures on the part of govern-
ment, where the law itself is either the prin-
cipal actor, or an accomplice in the mischief.
Ravaillac, instigated by no other motive than
this, gave his country one of the most fatal
stabs that a country ever received from a
single hand: but happily the Ravaillacs are
but rare. They have been more frequent,
however, in France, than inany other country
during the same peried: and it is remarkable,
that in every instance it is this motive that
has produced them. When they do appeur,
however, nobody, I suppose, but such as
themselves, will be for terming a disposition,
such as they manifest, a good one. It seems
hardly to be denied, but that they are just so
much the worse for their notions of religion;
and that had they been left to the sole guidance
of benevolence, and the love of reputation,
without any religion at all, it would have been
but so much the better for mankind. One
may say nearly the same thing, perhaps, of
those persons who, without any particular
obligation, have taken an active part in the
execution of laws made for the punishment
of those who have the misfortune to differ
with the magistrate in matters of religion,
much more of the legislator himself, who has
put it in their power. If Louis XIV. had
had no religion, France would not have lost
800,000 of its most valuable subjects. The
same thing may be said of the authors of the
wars called holy ones ; whether waged agninst
persons called Infidels, or persons branded
with the still more odious name of Heretics.
In Denmark, not a great many years ago, a
a sect is said to have arisen, who by a strange
perversion of reason tock it into their heads,
that, by leading to repentance, murder, or
any other horrid crime, might be made the
road to heaven. It should all along, however,
be observed, that instances of this latter kind
were always rare; and that, in almost all the
countries of Europe, instances of the former
kind, though once abundantly frequent, have
for some time ceased. In certain countries,
however, persecution at home (or what pro-
duces s degree of restraint, which is one part
ot the mischiefs of persecution; I mean the
disposition to persecute whensoever occasion
happens) is not yet at an end : insomuch that
if there is no actual persecution, it is only
because there are no hereties; and if there
are no heretics, it is only because there are
no thinkers.*

® See B. L tit. [Offences against Religion,]
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XXIV,

9. Where the tendency of the act is good,
and the motive (as before) is the dissocial
one of ill-will. In this case, the motive seems
not to afford any indication on either side:
it is no indication of a good disposition ; but
neither is it any indication of a bad one.

You have detected a baker in selling short
weight: you prosecute him for the cheat.
1t is not for the sake of gain that you en-
gaged in the prosecution ; for there is nothing
to be got by it: it is not from public spirit:
it is not for the sake of reputation ; for there
is no reputation to be got by it: it is not in
the view of pleasing the Deity: it is merely
on account of a quarrel you have with the
man you prosecute. From the transaction,
as thus stated, there does not seem to be any
thing to be said either in favour of your dis-
position or against it. The tendency of the
act is good : but you would not have engaged
in it, had it not been from a motive which
there seems no particular reason to conclude
will ever prompt you to engage in an act of
the same kind again., Your motive is of
that sort which may, with least impropriety,
be termed a bad one: but the act is of that
sort, which, were it engaged in ever so
often, could never have any evil tendency;
nor indeed any other tendency than a good
one. By the supposition, the motive it hap-
pened to be dictated by was that of ill-will :
but the act itself is of such a nature as to
have wanted nothing but sufficient discern-
ment on your part in order to have been
dictated by the most enlarged benevolence.
Now, from a man’s having suffered himself
to be induced to gratify his resentment by
means of an act of which the tendency is
good, it by no means follows that he would
be ready on another occasion, through the
influence of the same soit of motive, to en-
gage in any act of which the tendency is a
bad one. The motive that impelled you
was a dissocial one: but what social motive
could there have been to restrain you? None,
but what might have been outweighed by a
more enlarged motive of the same kind.
Now, because the dissocial motive prevailed
when it stood alone, it by no means follows
that it would prevail when it had a social
one to combat it.

XXYV.

10. Where the tendency of the act is bad,
and the motive is the dissocial one of male-
volence. In this case, the disposition it indi-
cates is of course a mischievous one.

The man who stole the bread from the
baker, as before, did it with no other view
than merely to impoverish and afflict him:
accordingly, when he had got the bread, he
did not eat, or sell it; but destroyed it.
That the disposition, evidenced by such a
transaction, is a bad one, is what every body
must perceive immediately.
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XXVL

Thus much with respect to the circum-
stances from which the mischievousness or
meritoriousness of a man’s disposition is to
be inferred in the gross: we come now to
the measure of that mischievousness or meri-
torionsness, as resulting from those circum-
stances. Now with meritorious acts and
dispositions 'we have no direct concern in
the present work. All that penal law is
concerned to do, is to measure the depravity
of the disposition where the act is mischie-
vous. To this object, therefore, we shall
here confine ourselves.

XXVIL

It is evident, that the nature of a man’s
disposition must depend upon the nature of
the motives he is apt to be influenced by; in
other words, upon the degree of his sensi-
bility to the force of such and such motives.
For his disposition is, as it were, the sum of
his intentions : the disposition he is of during
& certain period, the sum or result of Lis in-
tentions during that period. If, of the acts
he has been intending to engage in during
the supposed period, those which are ap-
parently of a mischievous tendency bear a
large proportion to those which appear to
bim to be of the contrary tendency, his dis.
position will be of the mischievous cast: if
but a small proportion, of the innocent or

upright.
XXVIIL

Now intentions, like every thing else, are
produced by the things that are their causes :
and the causes of intentions are motives. If,
on any occasion, & man forms either a good
or a bad intention, it must be by the influ-
ence of some motive.

XXIX.

When the act, which a motive prompts a
man to engage in, is of a mischievous nature,
it may, for distinction’s sake, be termed a
seducing or corrupting motive: in which
case also any motive which, in opposition to
the former, acts in the character of a re-
straining motive, may be styled a tutelary,
conservatory, preservatory, or preserving mo-
tive.

XXX,

Tutelary motives may again be distin-
guished into standing or constant, and occa-
sional. By standing tutelary motives, 1
mean such as act with more or less force in
all, or at least in most cases, tending to re-
strain & man from any mischievous acts he
may be prompted to engage in; and that
with a force which depends upon the gene-
ral nature of the act, rather than upon any
saccidental circumstance with which any in-
dividual act of that sort may happen to be
accompanied. By occasional tutelary mo-
tives, I mean such motives as may chance to
act in this direction or not, according to the
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nature of the act, and of the partienlar ocea-
sion on which the engaging in it is brought
into contemplation.

XXXIL

Now it has been shown, that there is no
sort of motive by which a man may not be
prompted to engage in acts that are of a
mischievous nature ; that is, which may not
come to act in the capacity of a seducing
motive. It has been shown, on the other
hand, that there are some motives which are
remarkably less likely to operate in this way
than others. It has also been shown, that
the least likely of all is that of benevolence
or .will : the most common tendency of
which, it has been shown, is to act in the
character of a tutelary motive. It has also
been shown, that even when by accident it
acts in one way in the character of a seducing
motive, still in another way it acts in the
opposite character of a tutelary one. The
motive of good-will, in as far as it respects
the interests of one set of persons, may
prompt a man to in acts which are
productive of mischief to another and more
extensive set: but this is only because his
good-will is imperfect and confined; not
taking into contemplation the interests of all
the persons whose interests are at stake.
The same motive, were the affection it
issued from more enlarged, would operate
effectually, in the character of a constraining
motive, against that very act to which, by
the supposition, it gives birth. This same
sort of motive may therefore, without any
real contradiction or deviation from truth,
be ranked in the number of standing tute-
lary motives, notwithstanding the occasions
in which it may act at the same time in the
character of a seducing one,

XXXTL.

The same observation, nearly, may be
applied to the semi-social motive of love of
reputation. The force of this, like that of
the former, is liable to be divided against
itself. As in the case of good-will, the
interests of some of the persons, who may
be the objects of that sentiment, are liable
to be at variance with those of others: so
in the case of love of reputation, the senti-
ments of some of the persons, whose goed
opinion is desired, may be at variance with
the sentiments of other persons of that
number, Now in the case of an act, which
is really of a mischievous nature, it can
scarcely happen that there shall be no per-
sons whatever who will look upon it with
an eye of disapprobation. It can scarcely
ever happen, therefore, that an act reslly
mischievous shall not have some part at
least, if not the whole, of the foree of this
motive to oppose it; nor, therefore, that
this motive should not act with some degree
of force in the character of a tutelary motive.



This, therefore, may be set down as another
article in the catalogue of standing tutelary
motives.

XXXMI,

The same observation may be applied to
the desire of amity, though not in altogether
equal measure. For, notwithstanding the
mischievousness of an act, it may happen,
without much difficulty, that all the persons
for whose amity & man entertains any par-
ticular present desire which is accompanied
with expectation, may concur in regarding
it with an eye rather of approbation than
the eontrary. This is but too apt to be the
case among such fraternities as those of
thieves, smugglers, and many other denomi.-
nations of offenders, This, however, is not
constantly, nor indeed most commonly the
case ; insomuch that the desire of amity may
still be regarded, upon the whole, as a tute-
lary motive, were it only from the closeness
of its connexion with the love of reputation.
And it may be ranked among standing tute-
lary motives, since, where it does apply, the
force with which it acts depends not upon
the occasional circumstances of the act which
it opposes, but upon principles as general as
those upon which depend the action of the
other semi-social motives.

XXXIV,

The motive of religion is not altogether
in the same case with the three former. The
force of it is not, like theirs, liable to be di-
vided against itself; I mean in the civilized
nations of modern times, among whom the
notion of the unity of the Godhead is uni-
versal. In times of classical antiquity it
was otherwise. If a man got Venus on his
side, Pallas was on the other: if Zolus was
for him, Neptune was against him. /Eneas,
with all his piety, had but a partial interest
at the court of heaven. That matter stands
upon a different footing now-a-days. Inany
given person, the force of religion, whatever
it be, is now all of it on one side. It may
balance, indeed, on which side it shall declare
itself: and it may declare itself, as we have
seen already in but too many instances, on
the wrong as well as on the right. It has
been, at least till lately, perhaps is still ac-
customed so much to declare itself on the
wrong side, and that in such material instan.
ces, that on that account it seemed not pro-
per to place it, in point of social tendency,
on a level altogether with the motive of
benevolence Where it does act, however,
as it does in by far the greatest number of
cases, in opposition to the ordinary seducing
motives, it acts, like the motive of benevo-
lence, in an uniform manner, not depending
upon the particular circumstances that may
attend the commisgion of the act; but tend-
ing to oppose it, merely on account of its
mischievousness, and therefore with equal
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force, in whatsoever circumstances it may be
t0 be committed. This, therefore,
may also be added to the catalogue of stand-
ing tutelary motives.
XXXV,

As to the motives which may operate
occasionally in the character of tutelary mo-
tives, these, it has been slready intimated,
are of various sorts, and various degrees of
strength in various offences: depending not
only upon the nature of the offence, but up-
on the accidental circumstances in which the
idea of engaging in it may come in contem-
plation. Nor is there any sort of motive
which may not come to operate in this cha-
acter ; as may be easily conceived. A thief,
for instance, may be prevented from engaging
in a projected scheme of house-breaking, by
sitting too long over his bottle,® by a visit
from his doxy, by the occasion he may have
to go elsewhere, in order to receive his divi-
dend of a former booty ;} and so0 on.

XXXVI

There are some motives, however, which
seem more apt to act in this character than
others; especially as things are now con-
stituted, now that the law has every where
opposed to the force of the principal se-
ducing motives, artificial tutelary motives of
its own creation. Of the motives here meant
it will be necessary to take a general view.
They seem to be reducible to twa heads,
viz. 1. The love of ease; a motive put into
action by the prospect of the trouble of the
attempt ; that is, the trouble which it may
be necessary to bestow in overcoming the
physical difficulties that may sccompany it.
2. Self-preservation, as opposed to the dan-
gera to which a man may be exposed in the
prosecution of it.

XXXVIL

These dangers may be either, 1. Of a
purely physical nature: or, 2. Dangers re-
sulting from moral agency ; in other words,
from the conduct of any such persons to
whom the act, if known, may be expected
to prove obnoxious. But moral agency sup-
poses knowledge with respect to the circum-
stances that are to have the effect of exter-
nal motives in giving birth to it. Now the
obtaining such knowledge, with respect to
the commission of any obnoxious act, on the
part of any persons who may be disposed to
make the agent suffer for it, is ealled defec-
tion, and the agent concerning whom such
knowledge is obtained, is said to be detected,
The dangers, therefore, which may threaten
an offender from this quarter, depend, what-
ever they be, on the event of his detection
and may, therefore, be all of them eomprised
under the article of the danger of detection.

* Love of the pleasures of the palate,
+ Pecuniary interest.
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XXXVIL

The danger depending upon detection may
be divided again into two branches: 1. That
which may result from any opposition that
may be made to the enterprise by persons
on the spot; that is, at the very time the
enterprise is carrying on: 2. That which
respects the legal punishment, or other suf-
fering, that may await at a distance upon the
issue of the enterprise.

XXXIX.

It may be worth calling to mind on this
occasion, that among the tutelary motives,
which have been styled constant ones, there
are two, of which the force depends (though
not so entirely as the force of the occasional
ones which have been just mentioned, yetin
a great measure) upon the circumstance of
detection. These, it may be remembered,
are, the love of reputation, and the desire of
amity. In proportion, therefore, as the
chance of “being detected sappears greater,
these motives will apply with the greater
force: with the less force, as it appears less.
This is not the case with the two other
standing tutelary motives, that of benevo-
lence, and that of religion.

XL.

‘We are now in a condition to determine,
with some degree of precision, what is to be
understood by the strength of a temptation,
and what indication it may give of the degree
of mischievousness in a man’s disposition in
the case of any offence. When a man is
prompted to engage in any mischievous act,
we will say, for shortness, in an offence, the
strength of the temptation depends upon the
ratio between the force of the seducing mo-
tives on the one hand, and such of the occa-
sional tutelary ones, as the circumstances of
the case call forth into action, on the other,
The temptation, then, may be said to be
strong, when the pleasure or advantage to be
got from the crime is such as in the eyes of
the offender must appear great in comparison
of the trouble and danger that appear to him
to accompany the enterprise: alight or weak,
when that pleasure or advantage is such as
must appear small in comparison of such
trouble and such danger. It is plain, the
strength of the temptation depends not upon
the force of the impelling (that is, of the
seducing) motives altogether: for let the
opportunity be more favourable, that is, let
the trouble, or any branch of the danger, be
made less than before, it will be acknow-
ledged, that the temptation is made so much
the stronger: and on the other hand, let the
opportunity become less favourable, or, in
other words, let the trouble, or any branch
of the danger, be made greater than before,
the temptation will be so much the weaker.

Now, after taking account of such tutelary
motives as have been styled occasional, the
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only tutelary motives that can remain are
those which have been termed standing ones.
But those which have been termed the stand.
ing tutelary motives, are the same that we
bave been styling social. It follows, there-
fore, that the strength of the temptation, in
any case, after deducting the force of the
social motives, is as the sum of the forces of
the seducing, to the sum of the forces of the
occasional tutelary motives.
XLL

Tt remains to be inquired, what indication
concerning the mischievousness or depravity
of a man’s disposition is afforded by the
strength of the temptation, in the case where
any offence happens to have been committed.
It appears, then, that the weaker the tempta-
tion ig, by which & man has been overcome,
the more depraved and mischievous it shows
his disposition to have been. For the good-
ness of his disposition is measured by the
degree of his sensibility to the action of the
social motives:* in other words, by the
strength of the influence which those motives
have over him. Now, the less considerable
the force is by which their influence on him
has been overcome, the more convincing is
the proof that has been given of the weak-
ness of that influence.

Again, the degree of a man’s sensibility
to the force of the social motives being given,
it is plain that the force with which those
motives tend to restrain him from engaging
in any mischievous enterprise will be as the
apparent mischievousness of such exterprise,
that is, as the degree of mischief with which
it appears to him likely to be attended. In
other words, the less mischievous the offence
appears to him to be, the less averse he will
be, as far as he is guided by social considera-
tions, to engagein it : the more mischievous,
the more averse, If, then, the nature of the
offence is such as must appear to him highly
mischievous, and yet he engages in it not-
withstanding, it shows, that the degree of
his sensibility to the force of the social mo-
tives is but slight; and consequently that his
disposition is proportionably depraved. More-
over, the less the strength of the temptation
was, the more pernicious and depraved does
it show his disposition to have been. For
the less the strength of the temptation was,
the less was the force which the influence of
those motives had to overcome : the clearer,
therefore, is the proof that has been given of
the weakness of that influence.

XLIL.

From what has been said, it seems that,
for judging of the indication that is afferded
concerning the depravity of a man’s disposi-
tion by the strength of the temptation, com-
pared with the mischievousness of the enter-
prise, the following rules may be laid down:

* Supra, par, 27, 28,
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Rule 1. The strength of the temptation being
given, the mischicvousness of the disposision
manifested by the enterprise, is as the appa-
rent mischievousness of the act.

Thus, it would show a more depraved dis-
position, to murder a man for a reward of a
guinea, or falsely to charge him with a rob-
bery for the same reward, than to obtain the
same sum from him by simple theft: the
trouble he would have to take, and the risk
be would have to run, being supposed to
stand on the same footing in the one case as
in the other,

Rule 2. The apparent mischievousness of
the act being given, ¢ man’s disposition is the
more depraved, the slighter the temptation is
by which he has been overcome.

Thus, it shows a more depraved and dan-
gerous disposition, if a man kill another out
of mere sport, as the Emperor of Morocco,
Muley Mabomet, is said to have done great
numbers; than out of revenge, as Sylla and
Marius did thousands; or in the view of self-
preservation, as Augustus killed many; or
even for lucre, as the same Emperor is said
to have killed some. And the effects of such
a depravity, on that part of the public which
is apprized of it, run in the same proportion.
From Augustus, some persons only had to
fear, under some particular circumstances:
from Muley Mahomet, every man had to
fear at all times,

Rule 3. The apparent mischievousness of
the act being given, the evidence which it
affords of the depravity of a man’s disposition
is the less conclusive, the stronger the tempta-
tion 13 by which he has been overcome.

Thus, if a poor man, who is ready to die
with hunger, steal a loaf of bread, it is a less
explicit sign of depravity, than if a rich man
were to commit a theft to the same amount.
It will be observed, that in this rule all that
is said is, that the evidence of depravity is
in this case the less conclusive: it is not said
that the depravity is positively the less. For
in this case it is possible, for any thing that
appears to the contrary, that the theft might
have been committed, even had the tempta-
tion been not so strong. In this case, the
alleviating circumstance is only a matter of
presumption ; in the former, the aggravating
circumstance is a matter of certainty.

Rule 4. Where the motive is of the dis-
social kind, the apparent mischievousness of
the act, .and the strength of the temptation,
being given, the depravity is as the degree of
deliberation with whick it is accompanied.

Forin every man, be his disposition ever so
depraved, the social motives are those which,
wherever the self-regurding ones stand neu-
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ter, regulate and determine the generul tenor
of his life. If the dissocial motives are put
in action, itis only in particular circumstances,
and on particular occasions; the gentle but
constant foree of the social motives being for
a while subdued. The general and standing
bias of every man’s nature is, therefore, to-
wards that side to which the force of the so~
cial motives would determine him to adhere.
This being the case, the force of the social
motives tends continually to put an end to
that of the dissocial ones; as, in natural bo-
dies, the force of friction tends to put an end
to that which is generated by impulse. Time,
then, which wears away the force of the dis-
social motives, adds to that of the social.
The longer, therefore, a man continues, on
a given occasion, under the dominion of the
dissocial motives, the more convincing is the
proof that has been given of his insensibility
to the force of the social ones.

Thus, it shows a worse disposition, where
& man lays a deliberate plan for beating his
antagonist, and beats him accordingly, than
if he were to beat him upon the spot, in
consequence of a sudden quarrel: and worse
again, if, after having had him a long while
together in his power, he beats him at inter-
vals, and at his leisure.*

XLIM1.

The depravity of disposition indicated by
an act is & material consideration in several
respects, Any mark of extrasordinary de-
pravity, by adding fo the terror already in-
spired by the crime, and by holding up the
offender as a person from whom there may
be more mischief to be apprehended in future,
adds in that way to the demand for punish-
ment. By indicating a general want of sen-
sibility on the part of the offender, it may
add in another way also to the demand for
punishment. The article of disposition is of
the more importance, inasmuch as, in mea-
suring out the quantum of punishment, the
principle of sympathy and antipathy is apt to
look at nothing else. A man who punishes
because he hates, and only because he hates,
such a man, when he does not find any thing
odious in the disposition, is not for punishing
at all; and when he does, he is not for car-
rying the punishment further than his hatred
carries him. Hence the aversion we find s0
frequently expressed against the maxim, that
the punishment must rise with the strength
of the temptation ; a maxim, the contrary of
which, as we shall see, would be as cruel to
offenders themselves, as it would be subver-
sive of the purposes of punishment.

* See B. L tit. [Confinement. }
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CHAPTER XIL

OF THE CONSEQUENCES OF A MISCHIEVOUS
ACT.

§ 1. Shapes in which the Mischief of an Act
may show itself.

1
HitaERTO we have been speaking of the va-
rious articles or objects on which the conse-
quences or tendency of an act may depend:
of the bare act itseif: of the circumstances it
may have been, or may have been supposed
to be, accompanied with: of the consciousness
8 man may have had with respect to any such
circumstances: of the infentions that may
have preceded the act: of the motives that
may have given birth to those intentions:
and of the disposition that may have been
indicated by the connexion between such
intentions and such motives. We now come
to speak of consequences or tendency: an ar-
ticle which-forms the concluding link in all
this chain of causes and effects, involving in
it the materiality of the whole. Now, such
part of this tendency as is of & mischievous
nature, is all that we have any direct concern
with; to that, therefore, we shall here con-
fine ourselves.
o

The tendency of an act is mischievous
when the consequences of it are mischievous;
that is to say, either the certain consequences
or the probable. The consequences, how
many and whatsoever they may be, of an
act, of which the tendency is mischievous,
may, such of them as are mischievous, be
conceived to constitute one aggregate body,
which may be termed the mischief of the act.

.

This mischief may frequently be distin-
guished, as it were, into two shares or par-
cels: the one containing what may be called
the primary mischief; the other, what may
be called the secondary. That share may be
termed the primary, which is sustained by
an assignable individual, or a multitude of
assignable individuals. That share may be
termed the secondary, which, taking its origin
from the former, extends itself either over
the whole community, or over some other
multitude of unassignable individuals.

v.

The primary mischief of an act may again
be distinguished into two branches: 1. The
original: and, 2. The derivative. By the
original branch, I mean that which alights
upon and is confined to any person whoisa
sufferer in the first instance, and on his own
asccount; the person, for instance, who is
beaten, robbed, or murdered. By the de-
rivative branch, I mean any share of mischief
which may befal any other assignable persons
in consequence of his being a sufferer, and

CONSEQUENCES OF A MISCHIEVOUS ACT.

)

no otherwise. These persons must, of course,
be persons who, in some way or other, are con-
nected with him. Now, the ways in which
one person may be connected with another,
have been already seen: they may be con-
nected in the way of interest (meaning self-

ing interest) or merely in the way of
sympathy. And again, persons connected
with a given person, in the way of interest,
may be connected with him either by afford-
ihx;g1 support to him, or by deriving it from

v.

The secondary mischief, again, may fre-
quently be seen to consist of two other shares
or parcels : the first consisting of pain; the
other of danger. The pain which it produces
is s pain of apprehension ; & pain grounded
on the apprehension of suffering such mis-
chiefs or inconveniences, whatever they may
be, as it is the nature of the primary mischief
to produce. It may be styled, in one word,
the alarm. The dangeris the chance, whatever
it may be, which the multitude it concerns
may, in consequence of the primary mischief,
stand exposed to, of suffering such mischiefs
or inconveniences. For danger is nothing
but the chance of pain, or, what comes to
the same thing, of loss of pleasure,

VI

An example may serve to make this clear.
A man attacks you on the rosd, and robs you.
You suffer a pain on the oecasion of losing
so much money:t you also suffered a pain at
the thoughts of the personal ill-treatment
you apprehended he might give you, in case
of your not happening to satisfy his demands.}
These together constitute the original branch
of the primary mischief, resulting from the
act of robbery.- A creditor of your’s, who
expected you to pay him with part of that
money, and a son of your’s, who expected
you to have given him another part, are in
consequence disappointed. You are obliged
to have recourse to the bounty of your father,
to make good part of the deficiency. These
mischiefs together make up the derivative
branch. The report of this robbery circu-
lates from hand to hand, and spr itself
in the neighbourhood. It finds its way into
the newspapers, and is propagated over the
whole eountry. Various people, on_this oc-
casion, call to mind the danger which they
and their friends, s it appears from this ex-
ample, stand exposed to in travelling; es-
pecially such as may have occasion to travel
the same road. On this occasion they na-
turally feel a certain degree of pain: slighter

* See ch. vi. [Sensibility.

+ Viz. a iu[qf prwatwnl See ¢h. v, [Plea-
sures and Pains], par. 17.

1 Viz. & pain of apprehension, nded on

thep%ctofot anical or wi er othér
mischiefs might iavem;’\?:l’ﬁmﬂ!e ill treat
ment. Ib, par. 30,
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or heavier, according to the degree of ill-
trestment they may understand you to have
received ; the frequency of the occasion each
person may have to travel in that same road,
or its neighbourhood ; the vicinity of each
person to the spot; his personal courage;
the quantity of money he may have occagien
to carry about with him; and a variety of
other circumstances. This constitutes the
first part of the secondary mischief, resuiting
from the act of robbery; viz. the alarm.
But people of one description or other, not
only are disposed to conceive themselves to
incur a chance of being robbed, in conse-
quence of the robbery committed upon you,
but (as will be shown presently) they do
really incur such a chance. Audyit is this
chance which constitutes the remaining part
of the secondary mischief of the act of rob-
bery ; viz. the danger.
vIL

Let us see what this chance amounts to;
and whence it comes. How is it, for in-
stance, that one robbery can contribute to
produce another? In the first place, it is
certain that it cannot create any direct mo-
tive. A motive must be the prospect of
some pleasure, or other advantage, to be en-
joyed in future: but the robbery in guestion
15 past : nor would it furnish any such pros-
pect were it to come ; for it is not one rob-
bery that will furnish pleasure to him who
may be about to commit another robbery.
‘The consideration that is to operate upon
@ man, as a motive or inducement to commit
a robbery, must be the idea of the pleasure
he expects to derive from the fruits of that
very robbery: but this pleasure exists inde-
pendently of any other robbery.

viIr,

The means, then, by which one robbery
tends, as it should seem, to produce another
robbery, are two: 1. By suggesting to a
person exposed to the temptation, the idea
of committing such another robbery (accom-
panied, perhaps, with the belief of its faci-
lity.) In this case the influence it exerts
applies itself, in the first place, to the under-
standing. 2. By weakening the force of the
tutelary motives which tend to restrain him
from such an action, and thereby adding to
the strength of the temptation.® In this case
the influence applies itself to the will. These
forces are, 1. The motive of benevolence,
which acts as a branch of the physical sanc-
tion.f 2. The motive of self-preservation,
a8 against the punishment thet may stand

* See ch, xi. [ Dispositions], par. 40.
-r'.l‘ovit,invirtueofﬂxeogmitmaygivea
man to be a witness or atherwise conscious
of;dnmﬂ‘m‘ngsof:f W-creature: i
ivend g ek iogd ol Hh
 pain of 8 A s Ve
Pains], par, 26,
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provided by the political sanction. 3. The
fear of shame; a motive belonging to the
moral sanction. 4. The fear of the divine
displeasure ; a motive belonging to the reli-
gious sanction. On the first and last of these
forces it has, perhaps, ne influence worth
insisting on; but it has on the other two.
IX.

The way in which & past robbery may
weaken the force with which the political
sanction tends to prevent a future robbery,
may be thus conceived. The way in which
this sanction tends to prevent a robbery, is
by denouncing some particular kind of pu-
nishment aguinst any who shail be guilty of
it: the real value of which punishment will
of course be diminished by the real uncer-
tainty: as also, if there be any difference,
the apparent value by the apparent uncer-
tainty. Now this uncertainty is proportion-
ably increased by every instance in which a
man is known to commit the offence, with-
out undergoing the punishment. This, of
course, will be the case with every offence
for a certain time; in short, until the pu-
nishment allotted to it takes place. If pu-
nishment takes place at last, this branch of
the mischief of the offence is then &t last, but
not till then, put a stop to.

X,

The way in which a past robl ma,
weaken the force with which the mgreg sanc):
tion tends to prevent a future robbery, may
be thus conceived. The way in which the
moral sanction tends to prevent a robbery
is by holding forth the indigmation of man-
kind as ready to fall upon him who shall be
guilty of it. Now this indignation will be
the more formidable, according to the number
of those who join in it: it will be the less
so, the fewer they are who join in it. But
there cannot be a stronger way of showing
that a man does not join in whatever indig-
nation may be entertained against a practice,
than the engaging in it himself. It shows
not only that he himself feels no indignation
sgainst it, but that it seems to him there
is no sufficient reason for apprehending what
indignation may be felt against it by others.
Accordingly, where robberies are frequent,
and unpunished, robberies are committed
without shame. It was thus amongst the
Grecians formerly.t It is thus among the
Arabs still.

XL

In whichever way, then, a past offence
tends to pave the way for the commission of
a future offence, whether by suggesting the
idea of committing it, or by adding to the
strength of the temptation, in both eases it

T See Hom. Odyss. L. xix. 1. 395. Ib. L. i,

L 71 Plato de Rep. L. i p. 576, edit, Ficin,
Thueyd. L. i. And see B. I, tit. {Offences
against Exterval Security.]
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may be said to operate by the force or infiu-
ence of example.

XIL

The two branches of the secondary mis-
chief of an act, the alarm and the danger, must
not be confounded: though intimately con-
nected, they are perfectly distinet: either
may subsist without the other. The neigh-
bourhood may be alarmed with the report of
a robbery, when, in fact, no robbery either
has been committed, or is in & way to be
committed : a neighbourhood may be on the
point of being disturbed by robberies, without
knowing any thing of the matter. Accord-
ingly, we shall soon perceive, that some aets
produce alarm without danger: others, dan-
ger without alarm.

Xt

As well the danger as the alarm may again
be divided, each of them, into two branches:
the first, consisting of so much of the alarm
or danger as may be apt to result from the
future behaviour of the same agent: the
second, consisting of so much as may be apt
to result from the behaviour of other per-
sons: such others, to wit, as may come to
engage in acts of the same sort and ten-
dency.*

XIV.

The distinction between the primary and
the secondary consequences of an act, must
be carefully attended to. Tt is so just, that
the latter may often be of a directly opposite
nature to the former. In some cases, where
the primary consequences of the act are at-
tended with a mischief, the secondary con-
sequences may be beneficial, and that to such
a degree, as even greatly to outweigh the
mischief of the primary. This is the case,
for instance, with all acts of punishment,
when properly applied. Of these, the primary
mischief being never intended to fall but
upon such persons as may happen to have
committed some act which it is expedient to
prevent; the secondary mischief, that is, the
alarm and the danger, extends no farther than
to such persons as are under temptation to
commit it : in which case, in as far as it tends
0 restrain them from committing such acts,
it is of a beneficial nature,

XV,

Thus much with regard to acts that pro-
duce positive pain, and that immediately,
This case, by reason of its simplicity, seemed
the fittest to take the lead. But acts may
preducemischief in various other ways, which,
together with those already specified, may

* To the former of these branches is opposed
nomuchofthefoteeofmyc%nnuhmau,' a8 is
said to in the way of reformation: to
the latter, so such as is said to operste in the
way of example, See ch. xv. [Cases unmeet],
par, 2, note.
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:l:dbe_eommed' ised by the following abridged
ysis.

Mischief may admit of a division in any
one of three points of view: 1. According
to its own nature. 2. According to its cause,
8. According to the person, or other party,
who is the object of it.t With regard to its
nature, it may be either simple or complez:}
when simple, it may either be positive or
negative: positive, consisting of actual pain:
negative, consisting of the loss of pleasure.
Whether simple or complex, and whether
positive or negative, it may be either certain
or ingent. ' When it is negative, it con-
gista of the loss of some benefit or advan-
tage: this benefit may be material in bothor
either of two ways: 1. By affording actual
pleasure: or, 2. By averting pain or dan-
ger, which is the chance of pain; that is,
by affording security. In as far, then, as the
benefit which a mischief tends to avert is
productive of security, the tendency of such
mischief is to produce insecurity. 2. With
regard to its cause, mischief may be produced
either by one single action, or not without
the concurrence of other actions: if not with-
out the concurrence of other actions, these
others may be the actions either of the same
person, or of other persons: in either case,
they may be either acts of the same kind as
that in question, or of other kinds. 3. Lastly,
with regard to the party who is the object of
the mischief, or, in other words, who is in &
way to be affected by it, such party may be
either an assignable| individual, or assem-
blage of individvals, or else a multitude of
unassignable individuals. When the object
is an assignable individusl, this individual
may either be the person himself, who is the
author of the mischief, or some other person,
When the individuals, who are the objects
of it, are an unassignable multitude, this
multitude may be either the whole political
community or state, or some subordinate
division of it. Now, when the object of the
mischief is the author himself, it may be
styled self-regarding: when any other party
is the object, eztra-regarding: when such
other party is an individual, it may be styled
private: when a subordinate branch of the
community, semi-public: when the whole
community, peblic. Here, for the present,
we must stop. To pursue the subject through
its inferior distinctions, will be the business

ints of view, acoord-
ing to which mischief might be divided, besides
these: but this does not prevent the division
here given from being an exhaustiveone, A
line may be divided in any one of an infinity of
ways, and yet without leaving in any one of
those cases any . See ch, xviil. {Di«

vision], par. 1, note.
v. [Pieum'a and Pains], par. L.
%See ch, xviii, [ Division], par. 4, note.
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of the chapter which exhibits the division of
offences.”

The cases which have been siready illus-
trated, are those in which the primary mis-
chief is not necessarily otherwise than a
simple one, and that positive: present, and
therefore certain: producible by a single
action, without any necessity of the concur-
rence of any other action, either on the part
of the same agent, or of others; and having
for its object an assignable individual, or, by
accident, an assemblage of assignable indi-
viduals: extra-regarding, therefore, and pri-
vate. is primary misehief is accompanied
by a secondary; the first branch of which is
sometimes contingent and sometimes certain,
the other never otherwise than contingent:
both extra-regarding and semi-public: in
other respects, pretty much upon a par with
the primary mischief; except that the first
branch, viz. the alarm. though inferior in
magnitude to the primary, is, in point of
extent, and therefore, upon the whole, in
point of magnitude, much superior.

XVIL.

Two instances more will be sufficient to
illustrate the most material of the modifica-
tions above exhibited.

A man drinks a certain quantity of liquor,
and intoxicates himself. The intoxication in
this particular instance does him no sort of
harm: or, what comes to the same thing,
none that is perceptible. But it is probable,
and, indeed, next to certain, that a given
number of acts of the same kind would do
him a very considerable degree of harm; more
or less according to his constitution and other
circumstances ; for this is no more than what
experience manifests every day. It is also
certain, that one act of this sort, by one
means or other, tends considerably to in-
crease the disposition a man may be in to
practise other acts of the same sort ; for this
also is verified by experience. This, there-
fore, is one instance where the mischief pro-
ducible by the act is contingent; in other
words, in which the tendency of the act is
no otherwise mischievous than in virtue of
its producing a chance of mischief, This
chance depends upon the concurrence of other
acts of the same kind; and those such as
must be practised by the same person. The
object of the mischief is that very person
himself who is the author of it, and he only,
unless by aceident, The mischief is, there-
fore, private and self-regarding.

As to its secondary mischief, alarm, it
produces .none: it produces, indeed, a cer-
tain quantity of danger by the influence of
example ; but it iz not often that this danger
will amount to a quantity worth regarding.

* Ch. xviii,
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xviI,

Again., A man omits paying his share to
a public tax. This, we see, is an act of the
negative kind.¥ Is this, then, to be placed
upon the list of mischievous acts? Yes, cer-
tainly. Upon what grounds? Upon the fol-
lowing. To defend the community against
its external as well as its internal adversaries,
are tasks, not to mention others of a less in-
dispensable nature, which cannot be fulfilled
but at a considerable expense, But whence
is the money for defraying this expense to
come? It can be obtained in no other man-
ner than by eontributions to be collected from
individuals: in a word, by taxes. The pro-
duce, then, of these taxes is to be looked
upon as & kind of benefit which it is necessary
the governing part of the community should
receive for the use of the whole. This pro-
duce, before it can be applied to its destina-
tion, requires that there should be certain
persons commissioned to receive and to apply
it. Now, if these persons, had they received
it, would have applied it to its proper desti-
nation, it would have been a benefit: the not
putting them in a way to receive it, is then
amischief. Butitis possible, thatif received,
it might not have been applied to its proper.
destination; or that the services, in consi-
deration of which it was bestowed, might not
have been performed. 1t is possible, that the
under-officer, who collected the produce of
the tax, might not have paid it over to his prin-
cipal: it is possible that the principal might
not have forwarded it on according to its
farther destination; to the judge, for instance,
who is to protect the community against its
clandestine enemies from within, or the sol-
dier, who is to protect it against its open
enemies from without: it is possible that the
judge, or the soldier, bad they received it,
would not, however, been induced by it to
fulfil their respective duties: it is possible
that the judge would not have sat for the
punishment of criminalg, and the decision of
controversies: it is possible that the soldier
would not have drawn his sword in the de-
fence of the community, These, together
with an infinity of other intermediate acts,
which for the sake of brevity I pass over,
form a connected chain of duties, the dis-
charge of which is necessary to the preserva-
tion of the community. They must every
one of them be discharged, ere the benefit to
which they are contributory can be produced.
If they are all discharged, in that case the
benefit subgists, and any act, by tending to
intercept that henefit, may produce a mis-
chief. But if any of them are not, the bene-
fit fails: it fails of itself: it would not have
subsisted, although the act in question (the
act of non-payment) had not been committed.

* See ch vii. [Actions], par. 8.
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The benefit is therefore contingent; and, ac-
cordingly, upon a certain supposition, the act
which consists in the averting of it is not a
mischievous one. But this supposition, in
any tolerably-ordered government, will rarely
indeed be verified. In the very worst-ordered
government that exists, the greatest part of
the duties that are levied are paid over ac-
cording to their destination: and, with regard
to any particular sum that is attempted to
be levied upon any particular person upon any
particular occasion, it is therefore manifest,
that, unless it be certain that it will not be
so disposed of, the act of withholding itisa
mischievous one.

The act of payment, when referable to
any particular sum, especially if it be a small
one, might also have failed of proving bene-
ficial on another ground: and, consequently,
the act of non-payment, of proving mischiev-
ous. It is possible that the same services,
precisely, might have been rendered without
the money as with it. If, then, speaking of
any small limited sum, such as the greatest
which any one person is called upon to pay
at a time, & man were to say, that the non-
payment of it would be attended with mis-
chievous consequences; this would be far
from certain: but what comes to the same
thing as if it were, it is perfectly certain
when applied to the whole. It is certain,
that if all of a sudden the payment of all
taxes was to cease, there would no longer be
any thing effectual done, either for the main-
tenance of justice, or for the defence of the
community against its foreign adversaries:
that therefore the weak would presently be
oppressed and injured in all manner of ways,
by the strong at home, and both together
overwhelmed by oppressors from abroad.
Upon the whole, therefore, it is manifest,
that in this case, though the mischief is re-
mote and contingent, though in its first ap-
pearance it consists of nothing more than the
interception of a benefit, and though the indi-
viduals, in whose favour that benefit would
have been reduced into the explicit form of
pleasure or security, are altogether unassign-
able, yet the mischievous tendency of the act
is not on all these accounts the less indis-
putable. The mischief, in point of intensity
and duration, is indeed unknown: it is uncer-
tan: itis remote. But in point of extent it is
immense: and in point of fecundity, pregnant
to a degree that baffies calculation.

XVIIL

1t may now be time to observe, that it is
only in the case where the mischief is extra-
regarding, and has an assignable person or
persons for its object, that so much of the
secondary branch of it as consists in alarm
can have place. When the individuals it
affects are uncertain, and altogether out of
sight, no alarm can be produced: as there is
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nobody whose sufferings you can see, there is
nobody whose sufferings you can be alarmed
at. No alarm, for instance, is produced by
non-payment to a tax. If, at any distant
and uncertain period of time, such offence
should chance to be productive of any kind
of alarm, it would appear to proceed, as in.
deed immediately it would proceed, from a
very different cause. It might be immediately
referable, for example, to the act of a legis~
lator, who should deem it necessary to lay
on a new tax, in order to make up for the
deficiency occasioned in the produce of the
old one: or it might be referable to the
act of an enemy, who, under favour of a de-
ficiency thus created in the fund allotted for
defence, might invade the country, and exact
from it much heavier contributions than those
which had been thus withholden from the
sovereign.*

As to any alarm which such an offence
might raise among the few who might chance
to regard the matter with the eyes of states-
men, it is of too slight and uncertain a nature
to be worth taking into the account.

§ 2. How Intentionality, §c. may influence the
Mischief of an Act.
XIX,

‘We have seen the nature of the secondary
mischief, which is apt to be reflected, ag it
were, from the primary, in the cases where
the individuals who are the objects of the
mischief are assignable. It is now time to
examine into the circumstances upon which
the production of such secondary mischief
depends. These circumstances are no others
than the four articles which have formed the
subjects of the four last preceding chapters.
viz. 1. The intentionality. 2. The conscious-
ness. 3, The motive. 4. The disposition.
It is to be observed all along, that it is only
the danger that is immediately governed by
the real state of the mind in respect to those
articles: it is by the apparent state of it that

* The inveatigation might, by a process ren-
dered obvious gyaanalogy %e ey:,&tended to the
of an act of & beneficial nature.

uences
m instances, a third order of

n nences
msﬂybereekonedmhavetakenphce.w the
influence of the through the medium of the
g:m‘ve faculty of elﬁaﬁent,hasmmewaﬁ'ect
is active faculty. this way, 1. Evil may
flow out of evil:—instance; the exertions of

industry put a stop to by the extinction of in.
ducement, resulting from a continued chain of
acts of robbery or extortion. 2. Good out of

evil: —instance; hahits of depredation put a
8top to by a steady course of punishment. 3.
Evil out of good:—instance; habits of indus-

try puta to by an excessive course of gra-

tuitous bo:t:g 4. Good out of good : — instance ;

a constant and incremaing course of ‘industry,

excited and up by the rewsrds afforded by

;freguhr and market for the fruits
it,
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the alarm is governed. It is governed by
the real only in as far as the apparent hap-
pens, as in most cases it may be expected to
do, to quadrate with the real. The different
influences of the articles of intentionality
and consciousness may be represented in the
several cases following.
XX.

Case 1. Where the act is so completely
unintentional, as to be altogether involuntary.
In this case it is attended with no secondary
mischief at all.

A bricklayer is at work upon a house: a
pessenger is walking in the street below. A
fellow-workman comes and gives the brick-
layer a violent push, in conseguence of which
he falls upon the passenger, and hurts him.
It is plain there is nothing in this event that
can give other people, who may bappen to
be in the street, the least reason to appre-
hend any thing in future on the part of the
man who fell, whatever there may be with
regard to the man who pushed him.

XXL

Case 2. Where the act, though not unin-
tentional, is unadvised, insomuch that the
mischievous part of the consequences is un-
intentional, but the unadvisedness is attend-
ed with keedlessness. In this case the act is
attended with some small degree of secon-
dary mischief, in proportion to the degree of
heedlessness.

A groom being on horseback, and riding
through a frequented street, turns a corner
at full pace, and rides over a passenger, who
happens to be going by. It i3 plain, by this
behaviour of the groom, some degree of alarm
may be produced, less or greater, according
to the degree of heedlessness betrayed by
him: according to the quickness of his pace,
the fulness of the street, and so forth. He
has done mischief, it may be said, by his
carelessness, slready: who knows but that
on other occasions fhe like cause may pro-
duce the like effect?

XX

Case 3. Where the act is misadvised with
respect to a circumstance which, had it ex-
isted, would fully have excluded or (what
comes to the same thing) outweighed the
primary mischief: and there is no rashness
in the case. In this case the act is attended
with no secondary mischief at all.

It is needless to multiply examples any
farther.

XXHr.

Case 4. Where the act is misadvised with
respect to a circumstance which would have
excluded or counterbalanced the primary mis-
chief in part, but not entirely : and still there
isno ss. In thiscase the act is attended
with some degree of secondary mischief, in
proportion to that part of the primary which
remains unexcluded or uncounterbalanced.
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XXIV.

Case 5. Where the act is misadvised with
respect to a circumstance which, had it ex-
isted, would have excluded or counterbalanced
the primary mischief entirely, orin part. and
there is a degree of rashness in the supposal.
In this case the act is also attended with a
farther degree of secondary mischief, in pro-
portion to the degree of rashness.

XXV.

Case 6. Where the consequences are com-
pletely intentional, and there is no missup-
posal in the case. In this case the second-
ary mischief is at the highest.

XXVIL

Thus much with regard to imtentionality
and consciousness, We now come to con~
sider in what manner the secondary mischief
is affected by the nature of the motive.

Where an act is pernicious in its primary
consequences, the secondary mischief is not
obliterated by the goodness of the motive;
though the motive be of the best kind. For,
notwithstanding the goodness of the motive,
an act, of which the primary consequences
are pernicious, is produced by it in the in-
stance in question, by the supposition, It
may, therefore, in other instances: although
this is not so likely to happen from a good
motive as from a bad one.*

XXVIL

An act which, though pernicious in its
primary consequences, is rendered in other
respects beneficial upon the whole, by virtue
of its secondary consequences, is not changed
back again, and rendered pernicious upon the
whole by the badness of the motive: although
the motive be of the worst kind.{

* An act of homicide, for instance, is not ren-
dered innocent, much less beneficial, merely by
its proceeding from a principle of religion, of
honour (that is, of love of reputation), or even of
benevolence. When Ravaillac assassinated Hen-

IV, it was from a principle of religion. But

is did not so much as abate from the mischief
of the act: it even rendered the act still more
mischievous, for a reason that we shall see pre-
sently, than if it had originated from a principle
of revenge. When the conspirators against the
late king of Portugal attemmw assassinate
him, it is said to have been ':dprinciple of
honour. But this, whether it abated or no, will
certainly not be thought to have outweighed, the
mischief of the act. Had a son of Ravaillac’s,
as in the case before supposed,® merely on the
score of filial affection, and not in consequence
of any participation in his crime, put him to
death in order to rescue him from the severer
hands of justice, the motive, although it should
not be thought to afford any of & mis-
chievous disposition, and should, even in case
of punishment, have made such rescuer an ob-
ject of pity, would hardly have made the act of
rescue a beneficial one.

+ The prosecution of offences, for instance,

3 Ch, xi. | Dispositions], par. 14.
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XXVIL

But when not only the primary conse-
quences of an act are pernicious, but, in
other respects, the secondary likewise, the
secondary mischief may be aggravated by the
nature of the motive: so much of that mis-
chief, to wit, as respects the future behaviour
of the same person.

XXIX.

It is not from the worst kind of motive,
however, that the secondary mischief of an
act receives its greatest aggravation.

XXX.

The aggravation which the secondary mis-
chief of an act, in as far as it respects the
future behaviour of the same person, receives
from the nature of a motive in an individual
case, is as the tendency of the motive to
produce, on the part of the same person, acts
of the like bad tendency with that of the act
in question,

XXXI.

The tendency of a motive to produce acts
of the like kind, on the part of any given
person, is as the strength and constancy of
its influence on that person, as applied to the
production of such effects.

XXXIL

The tendency of a species of motive to
give birth to acts of any kind, among perzons
in general, is as the strength, constancy, and
extensiveness* of its influence, as applied to
the production of such effects.

XXXIIL

Now the motives, whereof the influence is
at once most powerful, most constant, and
most extensive, are the motives of physical
desire, the love of wealth, the love of ease,
the love of life, and the fear of pain: all of

roceeds most commonly from one or other, or
Eoth together, of two motives, the one of which
is of the self-regarding, the other of the dissocial
kind: viz, pecuniary interest, and ill-will: from
pecuniary interest, for instance, whenever the
obtaining ;ecuniary amends for ciamage suffered
is one end of the prosecution. It is common
enough indeed to hear men speak of prosecu.
tions undertaken from public spirit; which is a
branch, as we have seen,2® of the principle of
benevolence. Far be it from me to deny but
that such a principle may very frequently be an
ingredient in the sum of motives, by which men
are enﬁaged in a proeeed;:‘f of ‘this nature,
But whenever such a proceeding is engaged in
from the sole influence of public spirit, uncom-
bined with the least tincture of self-interest or
ill-will, it must be acknowledged to be a pro-
ceeding of the heroic kind. Now acts of heroism
are, in the very essence of them, but rare: for
if fixey were comon, they wouhi not be acts of
i But prosecutions for crimes are very

reqoent, and less i icular cj
uent, al unless in very particular cir.
c:;%atat:,ces in%eetéd, they are never otherwise
than beneficial.

* Ch, iv. [Value.]

& See ch. x. [ Motives], par, 25.
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them self-regarding motives. The motive of
displessure, whatever it may be in point of
strength and extensiveness, i not near so
constant in its influence (the case of mere
antipathy excepted) as any of the other three.
A pernicious act, therefore, when committed
through vengeance, or otherwise through dis-
pleasure, is not nearly so mischievous as the
same pernicious act, when committed by
force of any one of those other motives. {
XXXIV.

As to the motive of religion, whatever it
may sometimes prove tobein point of strength
and constancy, it is not in point of extent so
universel, especially in its application to acts
of a mischievous nature, as any of the three
preceding motives. It may, however, be as
universal in a particular state, or in a par-
ticular district of a particular state. It is
liable indeed to be very irregular in its ope-
rations. It is apt, however, to be frequently
as powerful as the motive of vengeance, or
indeed any other motive whatsoever, It will
sometimes even be more powerful than any
other motive. It is at any rate much more
constant.f A pernicious act, therefore, when

+ It is for this reason that a threat, or other
personal outrage, when committed on a stranger,
n pursuance of a scheme of robbery, is pro.
ductive of more mischief in society, and accord-
ingly x:é perhaps, every where more severely
punished, than an outrage of the same kind
offered to an acquaintance, in prosecution of &
scheme of vengeance. No man is always ina
rage. But, at all times, every man, more or less,
loves money. Accordingly, alt.f)ough 8 man
by his guarrelsomeness should for once have
been engaged in a bad action, he may never-
theless remain a long while, or even his whole
lifetime, without engaging in another bad action
of the same kind: for he may very well remain
his whole lifetime without engaging in 80 violens
a quarrel: nor at any rate wi'llf;l he quarrel with
more than one, or a few people at a time. But
if a man, by his love of money, has once been
engaged in a bad action, such as a scheme of
robbery, he may at any time, by the influence
of the same motive, be engaged in acts of the
same degree of enormity. Fortake men through-
ouﬁ.ifa man loves money to a certain de;
to-day, it is probable that he will love it, at
in equal degree, to-morrow. And if & man is
dinsposad to acquire it in that way, he will find
inducement to rob, wheresoever and whensoever
there are people to be robbed,

+ If a man ha to take it into his head to
assassinate with his own hands, or with the
sword of justice, those whom he calls heretics,
that is, people who think, or perhaps only speak,
differently upon a subject which neither party
understands, he will be as much inclined to do
this at one time as ‘:;l mﬁcr. Fanaticism never

: it is never glutted: it is never stopped
mthwphy s for it makes a merit of -
ling on philantrophy: it is never stopped by
conscience; for it has pressed conscience into
its service. Avarice, lust, and vengeance, have
piety, benevolence, immmr; fanaticism has no-
thing to oppose it.



76

committed through the motive of religion,
is more mischievous than when committed
through the motive of ill-will.

XXXV.

Lastly, The secondary mischief, to wit,
80 much of it as hath respect to the future
behaviour of the same person, is aggravated
or lessened by the apparent depravity or be-
neficence of his disposition: and that in the
proportion of such apparent depravity or be-
neficence.

XXXVI.

The consequences we have hitherto heen
speaking of are the natural consequences of
which the act, and the other articles we
have been considering, are the causes: con-
sequences that result from the behaviour of
the individual, who is the offending agent,
without the interference of political autho-
rity. We now come to speak of punishment :
which, in the sense in which it is here con-
sidered, is an arfificial consequence, annexed
by political authority to an offensive act, in
one instance; in the view of putting a stop
to the production of events similar to the
obnoxious part of its natural consequences,
in other instances.

CHAPTER XIIL*

OF CIRCUMSTANCES INFLUENCING THE DEGREE
OF ALARM.

L The Situation of the Offender.

THERE are some offences which all the
world can commit: there are others, the com-
mission of which depends upon a particular
situation ; that is to say, it is this particular
situation which gives the individual the op-
portunity of offending.

What is the effect of this circumstance
upon alarm? It tends generally to diminish
it, by restricting its sphere.

A theft produces a general alarm: an act
of peculation by a guardian against his ward
produces hardly any.

Some alarm is inspired by an act of ex-
tortion on the part of an officer of police:
a contribution levied by robbers upon the
highway would inspire much more. Why is
this? 1t is because it is well known, that
the most determined extortioner in office has
some bridle and some restraint. He requires
opportunities and pretexts for abusing his
power ; whilst the highway robbers menace
all the world at all times, and are not at all
restrained by public opinion.

This circumstance operates in the same

* The chapter here numbered xiii. is inserted
from Dumont’s Traités de islation, Vol. IT.
chapters vii. ix. x. xi. xii, and xiii., in order to
complete the exhibition of Bentham's principles
as published in his lifetime, = En.
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manner upon other classes of offences, such
as seduetion, adultery, &c. The first woman
who is met cannot be seduced in the same
manner as she may be robbed. Such an en-
terprise requires a continued acquaintance, a
certain association of rank and fortune; in a
word, the advantages of a particular position.

Of two murders, the one committed in
order to succeed to an estate, the other in
a course of robbery: the first exhibits the
most atrocious character, but the second
excites the most alarm. The man who be-
lieves himself secure from the evil designs
of his heirs, experiences no sensible alarm
from the first event; but what security can
he have against robbers? Add to this, that
the miscreant who would commit murder
that he might succeed to an inheritance, will
not transform himself into a murderer on the
highway. He would risk much for an estate,
which he would not risk for a few shillings.

This observation extends to all offences
implying violation of trust, and abuse of con-
fidence or power, public or private. Such
offences cause so much the less alarm, inas-
much as the sitnation of the offender is the
more particular; that there are a smaller
number of persons in a similar situation ; and
hence, that the sphere of the offence is more
restricted.

An important exception is found in those
cases in which the individual is clothed with
great powers; when he can extend the
sphere of his actions over a great number of
persons. Though his situation be particular,
it increases the alarm, instead of restricting
it. When the object of a judge is to pillage,
to murder, to tyrannize ; when the object of
a military officer is to steal, to vex, to shed
blood ; the alarm which they excite is propor-
tioned to the extent of their powers, and may
surpass that of the most atrocious robberies.

In these elevated situations it is not neces-
sary to be criminal : a simple fault, free from
evil intention, may cause a lively alarm. Is
an innocent person sentenced to death by an
upright but ignorant judge? As soon as the
fault is known, public confidence is wounded,
the shock makes itself felt, and the alarm pro-
duced rises to a high degree.

Happily, this species of alarm may be at
once arrested by displacing the incapable sub-
ject of it.

I1. The Ease or Difficulty of preventing the

Crime.

The mind at once is led to compare the
means of attack and defence ; and accordingly,
as the crime is considered more or less easy
of commission, the alarm is more or less
lively. This is one of the reasons which
raise the mischief of an act of robbery so far
above the mischief of a simple theft. Force
can accomplisb many things which would be
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beyond the reach of cunning. With respect
0 robbery, that which attacks the dwelling-
house is more alarming than that which
takes place upon the highway: that which
is committed at night, than that which is exe-
cuted in open day : that which is combined
with incendiarism, than that which is limited
to the ordinary methods.

On the other hand, the greater the appa-
rent ease of opposing a crime, the less alarm-
ing it appears. The alarm will not be so lively
when the offence cannot be completed with-
out the consent of the party suffering. It is
easy to apply this principle to fraudulent ac-
quisition, seduction, duels, self-regarding of-
fences, and particularly to suicide.

The rigour of the laws against domestic
theft has been founded, without doubt, upon
the difficulty of opposing this offence. But
the aggravation which results from this cir-
cumstance_is not equal to the effect of an-
other circumstance which tends to diminish
the alarm; namely, the peculiarity of the situ-
ation which furnishes the opportunity for the
theft. The domestic thief, oncediscovered,
is no longer dangerous. He requires my
consent, in order to rob me : I must introduce
him into my house, and give him my confi-
dence. With so much facility for securing
myself, he can only inspire me with a very
feeble alarm.*

INL. The greater or less Facility with which
the Offender can be concealed.

The alarm is greater, when, by the nature
or the circumstances of the crime, it is more
difficult to discover or to recognise its author,
If the delinguent remain unknown, the suc-
cess of his erime isan encouragement to him
and to others: no limits can be discovered
to those ecrimes which remain unknown,
whilst the party injured loses all hope of
indemnification.

There are some crimes which admit of
precautions particularly adapted for conceal-
ment : such as the disguising of the person ;
the choice of night for the period of action;
the sending of anonymous threatening letters
for the purpose of extorting undue conees-
sions.

There are also separate crimes, to which
recourse may be had, in order to render the
discovery of other offences more difficult,
An individual may be confined or conveyed
away, or destroyed, in order that the criminal
may free himself from the danger to be ap-
prehended from his testimony.

In those cases where, from the nature of
the crime, the criminal is necessarily known,
the alarm is considerably diminished. Hence

* The principal reason against the severity of

ishment in this case is, that it renders mas.

ters disinclined to prosecute the offence, and con-
sequently favours umpunity.
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personal injuries, resulting from a momentary
transport of passion excited by the presence
of an adversary, inspire less alarm than a
theft which affects concealment ; although the
evil of the first class may be greater, or may
chance to be so0, in the first case.

IV. The Character of the Offender.

The character of an offender is judged of
from the nature of his offence, and especially
from the extent of its mischief : from the evil
of the first class ; which is the part most ap-
parent in it. But his character may be also
Judged of from circumstances; from the par-
ticulars of his conduct whilst committing the
crime itself. Thus, the character of a man
will appear more or less dangerous, according
as the tutelary motives appear to have more
or less influence over him, when compared
with the force of the seductive motives.

Character ought on two accounts to be re-
garded, in the choice of, and the quantity of a
punishment : first, because it either increases
or diminishes the alarm ; secondly, because it
furnishes an indication of the sensibility of
the subject. It is not necessary to employ
such strong measures to repress a weak, but
naturally good character, as are required for
an opposite temperament.

Let us examine the grounds of aggravation
which may be drawn from this source.

1. The less the party injured was in a
condition to defend himself, the more strong-
1y the sentiment of natural compassion ought
to act. The laws of honour come to the
support of this instinct of pity, and make it
an imperious duty to succour the weak, and
to spare him who is no longer able to resist.
First indication of a dangerous character —
Weakness oppressed.

2. If weakness alone ought to awaken com-
passion, the appearance of a suffering indi-
vidual ought to act in this direction with a
double force. The simple refusal of relief to
the distressed, raises a presumption little fa-
vourable to the character of an individual:
but what must his character be, who seizes
the moment of calamity for the purpose of
increasing the anxiety of an afflicted mind;
the moment of disgrace, in order to renderit
more bitter by a new affront; the moment
of indigence, for the purpose of entirely
stripping its victims ? Second indication of &
dangerous character — Distress aggravated.

3. It is ap essential branch of moral policy,
that those who have been accustomed to re-
flection, and who may be presumed to possess
wisdom and experience, should be treated
with respect by those who have not acquired
the same habits, or possessed the same ad-
vantages of education. This species of su-
periority is generally received by the more
elevated ranks from those below them; by
old persons from younger persons of the same
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rank ; and by certain professions set apart for
the public instruction. There exists among
the mass of the people certain sentiments of
deference and respect, in relation to these
distinctions ; and this respeet, greatly useful
in repressing without effort the seductive
passions, is one of the best foundations for
manners and laws. Third indication of a
dangerous character — Respect towards su-
periors disregarded.”

4. When the motives which have led to
the commussion of an offence have been
comparatively light and frivolous, the senti-
ments of honour and benevolence must have
had but little force. If the man who is
urged by an imperious desire of vengeance
totransgress the laws of humanity is esteemed
dangerous, what should be thought of him
who gives way to acts of ferocity, from a
simple motive of curiosity, of imitation, or
of amusement? Fourth indication of a dan-
gerous character — Gratuitous cruelty

5. Time is particularly favourable to the
development of the tutelary motives. During
the first assault of passion, as under a thun-
der-stroke, the sentiments of virtue may yield
for a moment: but if the heart is not per-
verted, reflection will soon restore them to
their first force, and establish their triumph.
If a sufficiently long time elapse between the
conception of a crime and its accomplish-
roent, it is an unequivocal proof of matured
and consolidated wickedness. Fifth indication
of a dangerous character — Premeditation.

6. The number of accomplices is another
mark of depravity: concert supposes refiec-
tion. /The union of many persons against a
single innocent person also displays a cruel
cowardice. Sixth indication of a dangerous
character — Conspiracy.

To these causes of aggravation may be
added two other causes, not so easily classed :

Jalsehood, and violation of confidence.

Falsehood stamps a character with a deep
and degrading stain, which even the most
brilliant qualities cannot efface. Public opi-
nion is right in this respect. Truth is one
of the first wants of man; it is one of the
elements of our existence; necessary as the
light of the day to us. At every moment of
our lives, we are obliged to build our judg-
ments, and to direct our conduct, upon the
Jmowledge of facts, of which there are only

* It was from not having known the utility,
not to say the necessity, of this subordination,
that the French fell, during the revolution, into
that excess of folly which delivered them up to
unheard-of evils, and which has carried desola-
tion to the four quarters of the world: it was
because they had no s’\lx%eriora in France, that
there was no security. The principle of equality
mecludes within itself that of anarchy: it is the
total of the small masses of particular influence
whichsustains thegrand barrierof thelawsagsinst
the torrent of the passions,
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a few that can pasg under our own observa-
tion. Hence there follows the most abso«
lute necessity for our trusting to the reports
of others. If falsehood is mingled with these
reports, our judgments become erroneous,
our progress faulty, our hopes deceived: we
live in a state of unquiet distrust, and know
not where to seek for security. In a word,
falsehood includes the principle of every evil,
since it would bring in its train the dissolu-
tion of human society.

The importance of truth is so great, that
the least violation of its laws, even in trifling
matters, always draws after it a certain dan-
ger: the slightest wandering is an attack upon
the respect due toit: the first transgression
facilitates the second, by familiarizing the
odious idea of a lie. If the evjl of falsehood
is 80 great in things which are unimportant
in themselves, what will it be in those greater
occasions when it serves as an instrument of
crime ?

Falsenood is sometimes an essential cir«
cumstance in a crime; sometimes simply an
accessory. It is necessarily comprised in
perjury, in fraudulent acquisition, and all its
modifications. In other offences, it is only
collateral and accidental. It is only by rela-
tion to these last, that it can furnish a sepa-
rate cause of aggravation.

Violation of confidence refers to a particular
position ; to a power confided, which imposes
on the delinquent an obligation which he has
violated. It may sometimes be considered as
the principal offence, sometimes only as an
accessory offence. It is not necessary here to
consider the details.

‘We may here make one general observation
with respect to all these sources of aggrava-.
tion. Although they all furnish unfavourable
indications as to the character of the offender,
this is not a reason for proportionably aug-
menting his punishment. It is sufficient if a
certain modification be given to it, which shall
have some analogy with this accessory offence,
and which shall serve to waken in the minds
of the citizens a salutary antipathy against
this aggravating circumstance. This will be-
come more clear, when we treat of the methods
of rendering punishments characteristic.t

+ An interesting question in morals and legis-
lation arises here .—

If an individual perform actions which the
public opinion condemns, and which, according
to the principles of utility, it ought not to con
demn, can an unfavourable indication be drawn
from hence with respect to the character of that
individual ?

I reply, that a good man, though he sub-
mit in general to the tribunal of public opinion,
may reserve to himself the right of private judg-
ment in particular cases, when the judgment of
this tribunal appears to him to his reason
and his happiness, or when it exacts from him
apainful sacrifice, without any real utility to any
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We proceed, however, to the extenuations
which may be drawn from this same source,
and which bave the effect of more or less
diminishing the demand for punishment. I
call those circumstances which tend to di-
minish alarm, Extenuations, because they
furnish a favourable indication with regard
to the character of the individual, They may
be reduced to nine : —

1. Absence of evil intention,

2. Self-preservation.

3. Previous provocation.

4. Preservation of dear connections.

5. Overstepping the bounds of necessary

defence.

6. Submission to threats.

7. Submission to authority.

8. Intoxication,

9. Infancy.

One point common fo these circumstances,
except the two last, is, that the offence has
not had its source in the will of the offender.
The first cause is the act of anotner; a
foreign will, or some physical accident. Apart
from this event, he would have remained as
innocent to the end of his life, as he had
been till then; and even should he not be
punished, his future conduct would be as
good as if he had not committed the offence
in question.

Each of these circumstances requires details
and explanations. I confine myself here to
observing, that 1t will be necessary to leave
great latitude to the judge for appreciating
these different sources of extenuation, their
validity and extent.

With respect to a provocation received,
for example, this provocation should have
been recently given, in order to merit indul-
gence: it ought to have beenreceived in the
course of the same quarrel. But what con-
stitutes the same quarrel? what ought to
be considered a recent injury? It is neces-
sary to trace these lines of demarcation.
« Let not the sun go down upon your wrath,”
1s the precept of the Scriptures. Sleep ought
to calm the transport of the passions, the

n. Take aJew to Lisbon, for example: he
mmnhtes, he violates the laws, he braves an
opinion which has in its favour all the force of
e ular sanction: is he, therefore, the most
wicked of men? Do you believe him capable of
every cxime? Will he be a slanderer, a thief, a
rjurer, if he could hope not to be discovered ?
o: a Jew in Portugal is not more addicted to
these crimes than others, A monk allows him-
self in secret to violate some of the absurd and
inful observances of his convent: does it fol-
w, that he would be a deceitful and dangerous
man, ready to violate his word upon a point in
which probity was concerned ? Such a conclusion
would be very ill founded, Good sense, en-
lightened by interest, is sufficient to detect a
general error, and does not on that account lead
w0 the contempt of essential laws,
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fever. of the senses, and prepare the mind for
the influence of the tutelary motives. This
natural period might serve, in the case of
homicide, to separate that which is preme-
ditated, from that which is not.

In the case of intoxication, it is necessary
to examine whether the intention to commit
the offence did not exist beforehand : whether
the intoxication has not been feigned: whe-
ther it had not for its object to embolden the
individual in the commission of the crime.
A relapse ought perhaps to destroy the ex-
cuse which might be drawn from this source.
He who knows, by experience, that wine
renders him dangerous, does not deserve any
indulgence for those excesses into which it
may lead him.

The English law does not admit intoxica«
tion as a ground of excuse. This would be,
it is said, to excuse one crime by another.
This morality appears hard and unthinking:
it 1s derived from the principle of asceticism.

‘Whilst, as to infancy, this does not refer
to that age at which the offender does not
know that he is responsible for what he does,
and where punishments would be ineffica-
cious. To what good purpose punish judi-
cially, for the crime of incendiarism, aninfant
of four years old?

Within what limits ought this source of
extenuation to be confined? It seems that
a reasonable limit is the period when a man
is considered to have arrived at such matu-
rity as no longer to require a guardian; and
he becomes his own master, Before this
period, it is not expected that he has suffi-
cient reason for the management of his own
affairs.

It is not said that, with respect to every
crime committed before mature age, the or-
dinary punishment ought necessarily to be
diminished. This diminution ought to de-
pend upon the whole circumstances. But
what is intended to be said is, that this period
being passed, punishment ought no longer to
be diminished on this account.

On account of minority in age, infamous
punishments are principally remitted. He
who has no hope of reviving honour, is with
difficulty again incited to virtue.

When I speak of majority, I do not mean
the Roman majority, fixed at twenty-five
years; because there is injustice and folly in
restraining the liberty of the man for so long
a time, and keeping him in the bonds of
infaney sfter the full development of his fa-
culties. The period which I have in view
is the English period of twenty-one years.
Before this age, Pompey had conquered pro-
vinces; and Pliny the younger had sustained
with honour the interests of his fellow-citi-
zens at the bar. Great Britain was governed
by a minister, who managed the complicated
system of her finances with eclit, before the
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age at which, in the other parts of Europe,
he would have been allowed to sell an acre
of land.

Case in which there is no Alarm.

The alarm is absolutely null in the case
in which the only persons exposed to the
ganger, if there are any, are unsusceptible of

ear.

This circumstance explains the insensibility
of many nations with respect to infanticide ;
that is to say, homicide committed upon a
new-born child, with the consent of its father
and mother. I say their consent ; for without
this, the alarm would be nearly the same as
if it respected an adult. The less infants are
susceptible of fear for themselves, the more
the tenderness of parents is apt to be alarmed
for them,

I pretend not to justify these natioms.
They are so much the more barbarous, inas-
much as they have given to the father the right
of disposing of the new born babe, without
the consent of the mother, who, after all the
dangers of maternity, finds herself deprived
of its reward, and reduced, by this unworthy
slavery, to the same condition with those in~
ferior creatures whose fecundity is a burthen
to us. Infanticide, such as I have defined
it to be, cannot be punished as a principal
offence, since it produces no evil of the first
or second class; but it ought to be punished
as a step towards other crimes, furnishing
an indication against the characters of its
authors. The sentiments of respect for hu-
manity cannot be too strongly fortified; nor
ean {00 great a repugnance be inspired against
every thing which leads to habits of cruelty.
Infanticide ought therefore to be punished,
by attaching to it some disgrace. The fear
of shame is commonly its cause: it requires,
therefore, a greater stigma to repressit. But,
at the same time, the occasions for punish-
ment should be rendered rare, by requiring
elear proof of its commission.

The laws against this offence, upon pre-
tence of humanity, have been most manifest
violations of it. Compare the crime and the
punishment. What is the crime? The death
of an infant, which has ceased to exist before
it has known existence; an event which
eannot excite the slightest uneasiness in the
imagination of the most fearful, and which
can leave no regrets but with those who,
from a feeling of shame and of pity, have
refused to prolong its days, commenced under
such unhappy auspices. And what is the
punishment? A barbarous punishment, an
ignominious death, inflicted upon an unhappy
mother, whose crime itself proves her exces-
sive sensibility: on a woman led astray by
despair, who has injured herself alone, by
refusing to yield to the sweetest instinct of
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nature. She is devoted to infamy, because
she too deeply dreaded shame; and the ex-
istence of her friends, who survive her, is
poisoned by opprobrium and ignominy! But
if the legislator himself has been the first
cause of the evil; if he can be considered as
the true murderer of these innocent creatures,
how much more odious would this rigour
appear! It is, however, he alone, who by
acting harshly against her frailty has excited
this direful combat in the heart of a mother,
between tenderness and shame.

Of the Cases in which the Danger is greater
than the Alarm.

Although alarm in general corresponds
with danger, there are some cases in which
this proportion is not exact: the danger may
be greater than the alarm,

This happens in those mixed offences
which include a private evil, and a danger
which is proper to them in their character of
public offences.

It might happen in ¢ state, that a prince
should be robbed by unfaithful officers, and
the public oppressed by the vexations of his
subordinates. The accomplices in these dis-
orders might compose a threatening phalanx,
allowing nothing to approach the throne but
mercenary eulogiums; insomuch that truth
should become the greatest of all crimes.
Timidity, under the mask of prudence, would
soon form the national character. If, during
this universal abasement of courage, a vir-
tuous citizen should venture to denounce the
offenders, and should become the victim of
his zeal, his loss would excite but little
alarm: his magnanimity would only be con-
sidered as an act of folly ; and each one, pro-
mising to himself that he would not act like
him, would behold, without emotion, & mis-
fortune which he would see that he had the
means of avoiding. But the alarm, in thus
subsiding, would make way for a more con-
siderable mischief: this mischief consists in
the danger of impunity for all public offences,
in the cessation of all voluntary services to
Jjustice, in the profound indifference of indi-
viduals to every thing which does not pers
sonally affect them.

It is said, that in certain of the Italian
states, those who have given evidence ngainst
thieves and robbers have been exposed to
the vengeance of their accomplices, and ob-
liged to seek in flight that security which the
laws could not give them ; it being more dan-
gerous for individuals to lend their services
to justice, than to arm themselves against
it: a witness running more danger than an
assagsin, The alarm which results from this
state of things is weak; because no one need
expose himself to this mischief, but the dan-
ger is increased in the same proportion.
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CHAPTER XIV.

REASONS FOR CONSIDERING CERTAIN ACTIONS
AS CRIMES.*

WE have made an analysis of evil. This
analysis shows, that there are certain actions
from which there results more evil than good :
it is actions of this kind, or, at least, those
which have been reputed such, that legisia-
tors have prohibited. A prohibited action is
what is called a crime: to make these pro-
hibitions respected, it has been necessary to
institute punishments.

But is it proper to consider certain actions
as crimes > or, 1n other terms, is it proper to
subject them to legal punishments ?

What a question! Is not all the world
agreed upon it? Is it necessary to prove a
recognised truth, a truth so well established
in the minds of men?

All the world may be agreed; but upon
what is this agreement founded? Ask each
one his reasons, You will find a strange
diversity of sentiments and principles: you
will find it not only among the people, but
among the philosophers. Is it lost time to
seek for an uniform base of agreement upon
80 essential an object ?

The agreement which exists is only founded
upon prejudices; and those prejudices vary
according to times and places, according to
opinions and customs. 1 have always been
told that such an action was a crime, and 1
think that it is a crime. Such is the guide
of the people, and even of the legislator. But
if custom has considered innocent actions as
erimes; if it have considered small offences
as great ones, and great offences as small
ones; if it vary every where, it is clear that
it ought to be subjected to a rule, and not
be taken as the rule itself. We appeal, then,
here to the principle of utility: it confirms the
decisions of prejudice wherever they are just;
it annuls them wherever they are pernicious,

1 suppose myself a stranger to all our pre-
sent denominations of vice or virtue: Iam
called to consider human actions only with
relation to their good or evil effects. I open
two accounts; I place on the side of pure
profit all pleasures; I place on the side of
Joss all pains: T faithfully weigh the interests
of all parties; the man whom prejudice brands
as vicious; he who is accounted virtuous,
are, for the moment, equal before we. I wish
to judge the prejudice itself, and to weigh
in this new balance all actions, with the in-
tention of forming a catalogue of those which
ought to be permitted, and of those which
ought to be prohibited.

® This chapter is inserted from Dumont’s
“ T'raités de Legislation,” Vol. I. ch. ii., in order
to complete the exhibition of Bentham’s prin.
ciples as published in his lifetime, —Em.
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The operation, which at first appears so
complicated, becomes easy, by means of the
distinction which we have made between the
evil of the first, the second, and the third
order.

Have I to examine an act attacking the
security of an individual? I compare all the
pleasure, or, in other terms, all the profit
which arises from this act to its author, with
all the evil, or all the loss, which results from
it to the party injured. I see at once that
the evil of the first order surpasses the good
of the first order. But I do not stop there.
This action is followed by danger and alarm
to society : the evil which was confined at
first to asingle person, spreads itself overallmn
the shape of fear. The pleasure resulting from
the action is only for one: the pain is for a
thousand, for ten thousand, for all. The dis-
proportion, already prodigious, appears almost
mfinite, if I pass on to the evil of the third
order, by considering, that if the act in ques-
tion were not repressed, there would result
from it an universal and durable discourage-
ment, a cessation of labour, and at last the
dissolution of society.

1 shall consider the strongest desires, those
the satisfaction of which is accompanied with
the greatest pleasures; and it will be seen
that their satisfaction, when it is obtained at
the expense of security, is much more fruitful
of evil than of good.

1. Let us first take enmity: it is the most
fruitful cause of attacks upon honour and the
person. I have conceived, it matters not on
what account, enmity against you. Passion
leads me astray : I insult you, I degrade you,
I wound you. The spectacle of your suffering
gives me, at least for a time, a feeling of
pleasure. But even for this time, can it be
believed that the pleasure I feel is equal to
the pain you suffer? If even each atom of
your pain could be painted in my mind, is it
probable that each atom of pleasure which
corresponds to it, would appear to me to have
the same intensity? and yet there are only
some scattered atoms of your sufferings which
present themselves to my distracted and
troubled imagination: as to you, not one of
them can be lost; as to me, the greater part
is always dissipated in pure loss, But this
pleasure, such as it is, is not slow in letting
its natural impurity break out. Humanity,
a principle which nothing perhaps can stifle
in the most atrocious minds, awakens a se-
cret remorse in mine: fears of all kinds; fear
of vengeance, either on your part, or on the
part of those connected with you; fear of
the public voice; religious fears, if there re-
main any spark of religion in me: all these
fears will soon arise to trouble my security
and corrupt my triumph. The passion has
faded; the pleasure is destroyed; internal
reproach succeeds it. But on your side the
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suffering still endures, and may have a long
duration. It is thus with slight wounds that
time can heal: what will it be in those cases
in which, from the nature of the injury, the
wound 1is incurable, when the limbs have
been cut off, the features disfigured, or the
faculties destroyed? Weigh these evils, their
intensity, their duration, their consequences;
measure all their dimensions, and see how in
all senses the pleasure is inferior to the pain.

Let us pass on to the effects of the second
order. The news of your misfortune spreads
over all minds the poison of fear. Every
man who has an enemy, or who may have
an enemy, thinks with dread on every thing
which can inspire the passion of hatred:
among feeble beings, who have so many things
for which to envy one another, about which
to dispute ; whom a thousand little rivalries
place without ceasing, in opposition to one
another; the spirit of revenge announces a
train of endless evils.

Hence, every act of cruelty produced by a
passion, of which the principle is in all hearts,
and by which every body may suffer, causes
an alarm, which will continue until the pu-
nishment of the guilty bas removed the
danger to the side of injustice and enmity.
This is a suffering common to all; and we
ought not to forget another pain, which re-
sults from it, that pain of sympathy which is
felt by generous minds on beholding crimes
of this nature.

2. If we, secondly, examine those actions
which may arise from that imperious motive,
from that desire to which nature has con-
fided the perpetuity of the species, and so
large a portion of man’s happiness; we shall
see, that when it injures personal security,
or the domestic condition, the good which
results from its satisfaction bears no com-
parison with the evil to which it gives rise.

1 speak here only of that attack which
manifestly compromises the security of the
person——Rape. It is not proper, by a gross
and puerile joke, to deny the existence of
this crime, and to diminish the horror of it.
Notwithstanding all that may be said in this
respect, even those women who are most
prodigal of their favours, would not like that
a brutal fury should ravish them. But here
the magnitude of the alarm renders useless
all discussion respecting the primitive evil:
whatever may be the case with the actual
crime, the possibility of its perpetration will
always be an object of dread. The more
universal the desire which gives birth to this
crime, the greater its alarm and its force. In
those times when the laws had not sufficient
power to repress it, or manners were not
sufficiently regulated to disgrace it, it gave
rise to revenges, of which history has pre-
served some recollection. Whole nations
have interested themselves in the quarrel,
and batred has been transmitted from fathers
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to their sons. It seems that the severe con-
finement of the Greek women, unknown in
the time of Homer, owed its origin to a
period of trouble and revolution, in which
the feebleness of the laws had multiplied
disorders of this kind, and disseminated a
general terror.

3. With regard to the motive of cupidity.
If we compare the pleasure of acquiring by
usurpation, with the pain of losing, the one
will not be found an equivalent for the other.
But there are cases in which, if it were pos-
sible to restrain their effects to evils of the
first otder, the good would have an incontes-
tible preponderance over the evil. In con-
sidering such crimes in this point of view
only, no good reason can be assigned for the
rigour of the laws. Every thing turns upon
the evils of the second order: it is these
which give to the action the character of a
crime; it is these which render punishment
necessary. Suppose, for example, the phy-
sical desire has for its object the satisfying of
hunger ; that a poor man, pressed with want,
steals a loaf in the house of a rich man, whicl
perhaps may save lis life: can the good which
he has done to himself, and the evil he has
done to the rich man, be considered equal ?
The same observation may be applied to less
striking examples. Suppose thataman pillages
the public funds: he enriches himself, and
impoverishes nobody: the wrong he does to
individuals reduces itself to impalpable por-
tions. It is not, therefore, on account of the
evil of the first order that it is necessary to
consider these actions as crimes: it is on ac-
count of the evils of the second order.

If the pleasures attached to the satisfac-
tion of desires, so powerful as enmity, lust,
and hunger, in opposition to the will of the
parties interested, is far from equalling the
evils which arise from such satisfaction, the
disproportion will appear much greater with
regard to less active and powerful motives.

The desire of self-preservation is the only
one which still demands a separate conside-
ration.

Suppose this desire regards an evil which
the laws themselves would impose upon an
individual, it is necessary that this should be
for some very pressing reason, such as the
necessity of putting in execution the punish-
mentsdirected by the tribunals; punishments,
without which there would be no security,
no government. Now, if the desire to escape
from this punishment is satisfied, the law is
found 1n this respect struck with impotence.
The evil which results from this satisfaction
is, then, that which results from the impo-
tence of the laws, or (which amounts to the
same thing) the non-existence of all law. But
the evil which results from the non-existence
of laws is in effect the assemblage of the
different evils which laws are established to
prevent; that is to say, of all the evils that
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men are liable to experience from men, A
single triumph of this kind on the part of an
individual over the laws, is not sufficient to
strike the whole system with impotence.
Nevertheless, every example of this kingd is
a symptom of weakness, a step towards de-
struction. There results from it an evil of
the second order : an alarm, a danger at least ;
and if the laws connive at this evasion, they
are in contradiction with their proper ends: for
the purpose of avoiding a small evil, they ad-
mit another much more than its equivalent.

There remains the case in which an indi-
vidual repels an evil to which the laws do not
wish to expose him. But since they do not
wish that he should submit to this evil, they
wish that he should not submit to it. To
avert this evil is in itself a good. It is pos-
stble that, in endeavouring to preserve him-
self, the individual may cause an evil more
than equivalent to this good. The evil which
be has caused in his self-defence, is it confined
to what was necessary for this object, or has
it exceeded it ? What relation does the evil
done bear to the evil averted ? Is it equal ?
Is it greater? Is it less? Would the evil
averted have been susceptible of indemnifi-
cation, if, instead of being prevented by such
costly proceedings, the party had temporarily
submitted to it? These are so many ques-
tions of fact, which the law ought to take
into consideration in establishing regulations
in detail, with regard to self-defence. Itisa
subject which belongs to the penal code; in
the examination of the means of justification
or extenuation with regard to offences. It
is enough to observe here, that in all cases,
whatever may be the evil of the first order, all
the evil that an individual can do in self-de-
fence, does not produce any alarm, any danger.
If the individual be not attacked, and his se-
eurity compromised, other persons bave no-
thing to fear from him.

CHAPTER XV.

§ 1. General View of Cases unmeet for
Punishment.

L

Tue general object which all laws have, or
ought to have, in common, is to augment the
total happiness of the community; and there-
fore, in the first place, to exclude, as far as
may be, every thing that tends to subtract
from that happiness: in other words, to ex-
clude mischief.

bia
But all punishment is mischief: all pu-
nishment in itself is evil. Upon the principle
of utility, if it ought at all to be admitted, it
ought only to be admitted in as far as it pro-
mises to exclude some greater evil.”

* What follows, relative to the subject of
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It is plain, therefore, that in the following
cases, punishment ought not to be inflicted.

1. Where it is groundiess ; where there is
no mischief for it to prevent; the act not
being mischievous upen the whole.

2. Where it must be inefficacious ; where
it cannot act so as to prevent the mischief.

3. Where it is unprofitable, or too expen-
stve ; where the mischief it would produce
would be greater than what it would pre-
vent,

gunishment, ought regularly to be preceded by a
istinct chapter on the ends of punishment. But
having little to say on that particular branch of
the subject, which has not been said before, it
seemed better, in a work, which will at any rate
be but too volumnious, to omit this title, re-
serving it for another, hereafter to be published,
entitled, Rationale of Punishment.r To the
same work I must refer the analysis of the seve-
ral possible modes of punishment, a particular
and minute examination of the nature of each.
and of its advantages and disadvantages, and
various other disquisitions, which did not seem
absolutely necessary to be inserted here. A very
few words, however, concerning the ends of pu-
nishment, can scarcely be dispensed with.

The immediate principal end of punishment
is to controul action. Tf?xs action is either that
of the offender, or of others: that of the offen-
der it controuls by its influence, either on his
will, in which case it is said to operate in the
way of reformation; or on his physical power,
in which case it is said to operate by disable-
ment: that of others it can influence no other-
wise than by its influence over thewr wills; in
which case 1t is said to operate in the way of
example. A kind of collateral end, which it has
a natural tendency to answer, is that of afford-
ing a pleasure or satisfaction to the party in-
jured, where there is one, and, in general, to

ties whose ill-will, whether on a self.regard-
Ing account, or on the account of s mpathy or
antipathy, has been excited by the oftence, This

purpose, as far as it can be answered gratis, is a
beneficial one. But no punishment ought to be
allotted merely to this purpose, because (settin
aside its effects in the way of controul) no su

leasure is ever produced by purushment as can

equivalent to the pain. The gunishmem:,

however, which is allotted to the other purpose,
ought, as far as it can be done without expense,
to be accommodated to this. Satisfaction thus
administered to a party injured, i the shape of
a dissocial pleasure,> may be styled a vindictive
satisfaction or compensation: as a compensation,
administered in the shape of a self-regarding
profit, or stock of Eleasure, may be styled a lu-
crative one, . L tit.'vi. [Compensation, ]
Example is the most important end of all, in
proportion as the number of the persons under
temptation to offend is to one.

* This is the work which, from the Author’s
papers, has since been published by Mr. Du.
mont, in French, in company with The Rationale
of Reward added to it, for the iurpose of mu-
tual illustration. Both of these have since been
published in English from the Author’s MSS.,
and are reprinted in this edition,

b See ch, x. [ Motives,]
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4. Where it is needless ; where the mischief
may be prevented, or cease of itself, without
it; that is, at a cheaper rate,

§ 2. Cases in which Punishment is groundless.
v.

These are, 1. Where there has never been
any mischief; where no mischief has been
produced to any body by the act in question.
Of this number are those in which the act was
such as might, on some occasions, be mis-
chievous or disagreeable, but the person whose
interest it concerns gave his consent to the
performance of it.™ This consent, provided it
be free, and fairly obtained,* is the best proof
that can be produced, that, to the person
who gives it, no mischief, at least no imme-
diate mischief, upon the whole, is done.
For no man can be so good a judge as the
man himself, what it is gives him pleasure
or displeasure.

v.
2. Where the mischief was outweighed :
although a mischief was produced by that
act, yet the same act was necessary to the
production of a benefit which was of greater
valuet than the mischief. This may be the
case with any thing that is done in the way
of precaution against instant calamity, as also
with any thing that is done in the exercise
of the several sorts of powers necessary to be
established in every community, to wit, do-
mestic, judicial, military, and supreme.*
Vi
3. Where there is a certainty of an adequate
compensation; and that in all cases where
the offence can be committed. This supposes
two things: 1. That the offence is such as
admits of an adequate compensation: 2. That
such a compensation is sure to be forthcom.
ing. Of these suppositions, the latter will be
found to be a merely ideal one: a supposi-
tion that cannot, in the universality here
given to it, be verified by fact. It cannot,
therefore, in practice, be numbered amongst
the grounds of absolute impunity. It may,
however, be admitted as a ground for an
abatement of that punishment, which other
considerations, standing by themselves, would
seem to dictate. I

* See B. L tit. [Justifications. }

+ See supra, ch. iv, {Value.]

% This, for example, seems to have been one
ground, at least, of the favour shown by perhaps
all systems of laws, to such offenders as stand
upon a footing of responsibility: shown, not di-
vectly indeed to the persons themselves; but to
such offences as none but responsible persons
are likely to have the opportunity of enaging in.
In particular, this seems to be the reason why
embezzlement, in certain. cases, has not com.
monly been punished upon the footing of theft:
nor mercantile frands upon that of common

sharping,»
* See tit, [Simple Merc. Defraudment. }
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§ 3. Cuses in which Punishment must be
wefficacious.
VIL

These are, 1. Where the penal provision is
not established until after the act is done.
Such are the cases, 1. Of an ex-post facto law,
where the legislator himself appoints not a
punishment till after the act is done. 2. Of
a sentence beyond the law ; where the judge,
of his own authority, appoints a punishment
which the legislator had not appointed.

VIIL

2. Where the penal provision, though esta-
blished, is not conveyed to the notice of the
person on whom it seems intended that it
should operate. Such is the case where the
law has omitted to employ any of the expe-
dients which are necessary, to make sure
that every person whatsoever, who is within
the reach of the law, be apprized of all the
cases whatsoever, in which (being in the
station of life he is in) he can be subjected
to the penalties of the law.||

IX.

3. Where the penal provision, though it
were conveyed to a man’s notice, could pro-
duce no effect on him, with respect to the
preventing him from engaging in any act of
the sort in question. Such is the case, 1. In
extreme wnfancy; where a man has not yet
attained that state or disposition of mind in
which the prospect of evils so distant as those
which are held forth by the law, has the effect
of influencing his conduct. 2. In insanity,
where the person, if he has attained to that
disposition, has since been deprived of it
through the influence of some permanent
though unseen cause. 3. In intorication;
where he has heen deprived of it by the tran-
sient influence of a visible cause: such as
the use of wine, or opium, or other drugs,
that act in this manner on the nervous system:
which condition is indeed neither more nor
less than a temporary insanity produced by an
assignable cause.§

Notwithstanding what is here said, ¢
infancy and intoxication (as we shall see
hereafter) cannot be looked upon in practice as
affording sufficient grounds for absolute impu.
nity. But this exception in point of practice
is no objection to the propriety of the rule in
point of theory. The mnd the exception is
neither more nor less the difficulty there is
of ascertaining the matter of fact: viz. whether
at the requisite point of time the party was ac-
tually in the state i:leﬁllmﬁm; that is, whether
a given case comes y under the rule. Sup-
Fose the matter of fact capable of being
y ascertained, without danger or mis the
impropriety of punishment would be as indubit-
able in these cases as in any other.*
The reason that is commonly ssigned for the

‘g See B, IT. Appendix, tit. iii. [Pmmulgation.]
e cases
o

= See B, L. tit. iv. { Exemptions], and tit. vii.
[ Extenuations. ]
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X.

4. Where the penal provision (although,
being conveyed to the party’s notice, it might
very well prevent his engaging in acts of the
sort in question, provided he knew that it
related to those acts) could not have this
effect with regard to the individual act he is
about to engage in: to wit, because he knows
not that it is of the number of those to which
the penal provision relates. This may happen,
1. In the case of unintentionality; where he
intends not to engage, and thereby knows
not that be is about to engage, in the act in
which eventually he is about to engage.”
2. In the case of unconsciousness; where,
although he may know that he is about to
engage in the act itself, yet, from not knowing
all the material circumstances attending it,
he knows not of the tendency it has to pro-
duce that mischief, in contemplation of which
it has been made penal in most instances.
3. In the case of mis-supposal; where, al-
though he may know of the tendency the act
has to produce that degree of mischief, he sup-
poses it, though mistakenly, to be attended
with some circumstance, or set of circumstan-
ces, which, if it had been attended with, it
would either not have been productive of that
mischief, or have been productive of sucha
greater degree of good, as has determined the
legislator in such a case not to make it penal.t

XL

5. Where, though the penal clause might
exercise a full and prevailing influence, were
it to act alone, yet by the predominant in-
fluence of some opposite cause upon the will,
it must necessarily be ineffectual : because the
evil which he sets himself about to undergo,
in the case of his not engaging in the act, is
s0 great, that the evil denounced by the penal
clause, in case of his engaging init, cannot
appear greater. This may happen, 1. In the
case of physical danger ; where the evil is
such as appears likely to be brought about
by the unassisted powers of nature. 2. In
the case of a threatened mischief; where it
is such as appears likely to be brought about
through the intentional and conscious agency
of man.}

establishing an exemption from pumshment in
favour of infants, insane persons, and persons
under intoxication, is either false in fact, or con-
fusedly expressed. The phrase is, that the will
of these persons concurs not with the act; that
they have no vicious will; or. that they have not
the free use of their will. But suppose all this
to be true; what is it to the purpose? No-
thing: except in as far as it implies the reason
given in the text,

* See ch. viii. E[ntentiomlity.]

ISee ch. ix, [Consciousness. ] .

% The influences of the moral and religious
sanctions, or, in other words, of the motives of
dove of reputation and religion, are other causes,
the force of which may, upon particular occa-
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6. Where, though the penal clause may
exert a full and prevailing influence over the
will of the party, yet his physical faculties
(owing to the predominant influence of some
physical cause) are not in a condition to follow
the determination of the will : insomuch that
the act is absolutely involuntary. Such is
the case of physical compulsion or restraint,
by whatever means brought about; where
the man’s hand, for instance, is pushed against
some object which his will disposes him not
to touch; or tied down from touching some
object which his will disposes him to touch.

§ 4. Cases where Punishment is unprofitable.
XIII.

These are, 1. Where, on the one hand, the
nature of the offence; on the other hand, that
of the punishment, are, in the ordinary state
of things, such, that when compared together,
the evil of the latter will turn out to be greater
than that of the former.

XIV.

Now the evil of the punishment divides
itself into four branches, by which so many
different sets of persons are affected. 1. The
evil of coercion or restraint; or the pain
which it gives a man not to be able to do the
act, whatever it be, which by the apprehension
of the punishment he is deterred from doing.
This 1s felt by those by whom the law is 0b-
served. 2. The evil of apprehension; or the
pain which a man, who has exposed himself
to punishment, feels at the thoughts of "un-
dergoing it. This is felt by those by whom
the law has been broken, and who feel them-
selves in danger of its being executed upon
them. 3. The evil of sufferance:| or the
pain which a man feels, in virtue of the
punishment itself, from the time when he
begins to undergo it. This is felt by those
by whom the law is broken, and upon whom
it comes actually to be executed. 4. The
pain of sympathy, and the other derivative
evils resulting to the persons who are in con-
nection with the several classes of original
sufferers just mentioned.§ Now of these four
lots of evil, the first will be greater or less,

sions, cometobe ﬁreater than that of any punish-
1*11}(antil v;‘hicinm 1'.he’l egislator is able, lor at ﬁeast
whi e will think proper, to apply. ese,
therefore, it will be })roper for hi?xl: to have his
eyeu But the force of these influences is
variable and different in different times and
places: the force of the foreaﬁoing influences is
constant and the same, at all times and every
where. These, therefore, it can never be E:o-
per to look upon as safe grounds for establish.
ing absolute impunity : owing (ss in the above-
mentioned cases of infancy and intoxication) to
the impracticability of ascertaining the matter
of fact.

See ch. v. [Pleasures and Pains.]

See ch, xii. [Consequences], par. 4.
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according to the nature of the act from which
the party is restrained: the second and third
according to the nature of the punishment
which stands annexed to that offence.

Xv.

On the other hand, as to the evil of the
offence, this will also, of course, be greater
or less, according to the nature of each offence.
The proportion between the one evil and the
other will therefore be different in the case
of each particular offence. The cases, there-
fore, where punishment is unprofitable on this
ground, can by no other means be discovered,
than by an examination of each particular
offence ; which is what will be the business
of the body of the work.

XVIL

2. Where, although in the ordinary state
of things, the evil resulting from the punish-
ment is not greater than the benefit which
is likely to result from the force with which
it operates, during the same space of time,
towards the excluding the evil of the offence,
yet it may have been rendered so by the in-
fluence of some occasional circumstances. In
the number of these circumstances may be,
1. The multitude of delinquents at a parti-
cular juncture ; being such as would increase,
beyond the ordinary measure, the quantum of
the second and third lots, and thereby also
of a part of the fourth lot, in the evil of the
punishment. 2. The extraordinary value of
the services of some one delinquent; in the
case where the effect of the punishment would
be to deprive the community of the benefit
of those services. 3. The displeasure of the
pedple ; that is, of an indefinite number of
the members of the seme community, in
cases where (owing to the influence of some
occasional incident) they happen to conceive
that the offence or the offender ought not to
be punished at all, or at least ought not to
be punished in the way in question. 4. The
displeasure of foreign powers ; that is, of the
governing body, or & considerable number of
the members of some foreign community or
communities, with which the community in
question is connected.

§ 5. Cases where Punishment is needless.
XVIL

These are, 1. Where the purpose of putting
an end to the practice may be attained as
effectually at a cheaper rate: by instruction,
for instance, as well as by terror: by inform-
ing the understanding, as well as by exercising
an immediate influence on the will, This
seems to be the case with respect to all those
offences which consist in the disseminating
pernicious principles in matters of duty ; of
whatever kind the duty be; whether poli-
tical, or morsl, or religious. And this, whether
such principles be disseminated under, or even
without, 3 sincere persuasion of their being
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beneficial. 1 say, even without: for though
in such a case 1t is not instruction that can
prevent the writer from endeavouring to in-
culcate his principles, yet it may the readers
from adopting them ; without which, his en-
deavouring to inculcate them will do no harm.
In such @ case, the sovereign will commonly
have little need to take an active part: if it
be the interest of one individual to inculcate
principles that are pernicious, it will as surely
be the interest of other individuals to expose
them., But if the sovereign must needs take
a part in the controversy, the pen is the
proper weapon to combat error with, not the
sword.

CHAPTER XVL

OF THE PROPORTION BETWEEN PUNISHMENTS
AND OFFENCES.

L
WE have seen that the general object of all
laws is to prevent mischief; that is to say,
when it is worth while; but that, where
there are no other means of doing this than
punishment, there are four cases in which it
is not worth while.

1L

When it is worth while, there are four
subordinate designs or objects, which, in the
course of his endeavours to compass, as far as
may be, that one general object, a legislator,
whose views are governed by the principle of
utility, comes naturally to propose to himself.

1.

1. His first, most extensive, and most eli-
gible object, is to prevent, in as far as it is
possible, and worth while, all sorts of offences
whatsoever :* in other words, so to manage,
that no offence whatsoever may he committed.

1v.

2. But if a man must needs commit an
offence of some kind or other, the next object
is to induce him to commit an offence less mis-
chievous, rather than one more mischievous :
in other words, to choose always the least
mischievous of two offences that will either
of them suit his purpose.

v.

3. When a man has resolved upon a par-
ticular offence, the next object is to dispose
him to do no more mischief than is necessary
to his purpose: in other words, to do as little
mischief as is consistent with the benefit he
has in view.

VI.

4. The last object is, whatever the mis-
chief be which it is proposed to prevent, to
prevent it at as cheap a rate as possible.

* By offences 1T mean, at present, acts which
appear ;ohim to have a tendency to produce
mischief.
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vIL

Subservient to these four objects, or pur-
poses, must be the rules or canons by which
the proportion of punishments™ to offences is
to be governed.

VIIL

Rule 1. — 1. The first object, it has been
seen, is to prevent, in as far as it is worth
while, all sorts of offences: therefore,

The value of the punishment must not be
less in any case than what s sufficient to out-
weigh that of the profitt of the offence.t

If it be, the offence (unless some other
considerations, independent of the punish-
ment, should intervene and operate effica-
ciously in the character of tutelary motives |})
will be sure to be committed notwithstand-
ing : § the whole lot of punishment will be

* [Punishments.] The same rules (it is to be
observed) may be applied, with little variation,
to rewards. as well as punishment: in short, to
motives 1n general, which, according as they are
of the pleasurable or painful kind, are of the
nature of reward or punishment : and, accord-
ing as the act they are applied to produce 1s of
the positive or negative kind, are sty})ed impelling
or restraining. See ch. x. [ Motives], par. 43.

+ [ Profit.] By the profit of an offence, is to
be understood, not merely the pecunijary pro-
fit, but the pleasure or advantage, of whatever
kind it be, which a man reaps, or expects to
reap, from the gratification of the desire which
prompted him to engage in the offence.?

It is the profit (that is, the expectation of the
profit) of the offence that constitutes the im-
pelling motive, or, where there are several, the
sum of the impelling motives, by which a man
is prompted to engage in the offence. It is
the punishment, thatis, the expectation of the
punishment, that constitutes the restraining mo-
tive, which, either by itself, or in conjunction
with others, is to act upon him in a contrary di-
rection, 80 as to induce him to abstain from en-
gaging in the offence. Accidental circumstances
apart, the strength of the temptation is as the
force of the seducing, that is, of the impelling
motive or motives. To say then, as authors
of great merit and great name have said, that
the punishment ought not to increase with the
strength of the temptation, is as much as to say
in mechanics, that the moving force or momen-
tum of the power need not increase in propor-
tion to the momentum of the durthen.

I Beccaria, dei diletti, § 6, id. trad. par. Mo-
rellet, § 23. .

See ch, xi. [ Dispositions], par. 29,
1t is a well-known adage, though it is to be
ho not a true one, that every man has his
;‘)rnce. It is commonly meant of a man’s virtue.
his saying, though in a very different sense,
was strictly verified by some of the Anglo-Saxon
laws: by which a fixed price was set, not upon
a man’s virtue indeed, rl,mt upon his life: that
of the sovereign himself among the rest, For
200 shillings you might have killed a nt:b
for six times as mucg, a nobleman: for six-and-
thirty times as much you might have killed the

a See ch. x. [Motives{, §1.
b Wilkin’s Leg. Anglo-Sax, p, 71, 72, See
Hume, Vol. I. App. L p, 219.
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thrown away: it will be altogether ineffica-
cious.”

IX.

The above rule has been often objected to,
on account of its seeming harshness: but
this can only have happened for want of its
being properly understood. The strength of
the temptation, ceteris paribus, is as the
profit of the offence: the quantum eof the
punishment must rise with the profit of the
offence: cateris paribus, it must therefore
rise with the strength of the temptation.
This there is no disputing. Trueitis, that the
stronger the temptation, the less conclusive
is the indication which the act of delinquency
affords of the depravity of the offender’s dis-
position.t So far, then, as the absence of any
aggravation, arising from extraordinary de-
pravity of disposition, may operate, or at the
utmost, so far as the presence of a ground of
extenuation, resulting from the innocence or
beneficence of the offender’s disposition, can
operate, the strength of the temptation may
operate in abatement of the demand for pu-
nishment. But it can never operate so far as
to indicate the propriety of making the pu-
nishment ineffectual, which it is sure to be
when brought below the level of the appa-
rent profit of the offence.

The partial benevolence which should pre-
vail for the reduction of it below this level,
would counteract as well those purposes which
such a motive would actually have in view,
as those more extensive purposes which bene-
volence ought to have in view: it would be
cruelty not only to the public, but to the very
personsin whose behalf it pleads: initseffects,
1 mean, however opposite in its intention,
Cruelty to the public, that is, cruelty to the

king. A king in those days was worth exactly
7200 shillings. I, then, the heir to the throne,
for example, grew weary of waiting for it, he
had a secure and legal way of t.iffy;'ing his im-

atience: he had but toiill e king with one

and, and pay himself with the other, and all
was right. An Earl Godwin, or a Duke Streon,
could have bought the lives of a whole dynasty.
Tt is plain, that If ever a king in those days died
in his bed, he must have had something else,
besides this law, to thank for it. 'This being
the production of a remote and barbarous age,
the absurdity of it is presentlg recognised : but,
upon examination, it would be found, that the
freshest laws of the most civilized nations are
continually falling into the same error.c This,
in short, is the case wheresoever the punishment
is fixed while the profit of delinquency is inde-
finite: or, to more precisely, where the
punishment is limited to such a mark, that the
profit of delinquency may reach beyond it.

* See ch. xv. [[I(;,ases unmeet}, § 1.

+ See ch. xi. [ Dispositions], par. 42.

< See in particular the English Statuic Laws
thmuﬁhout, Bonaparte’s Penal Code, and the
recently enacted or not enacted Spanish Penal
Code. — Notc by the Author, July 1822,
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innocent, by suffering them, for want of an
adequate protection, to lie exposed to the mis-
chief of the offence: cruelty even to the offen-
der himself, by punishing him to no purpose,
and without the chance of compassing that
beneficial end, by which alone the introduction
of the evil of punishment is to be justified.

X.

Rule 2. But whether a given offence shall
»e prevented in a given degree by a given

quantity of punishment, is never any thing
better than a chance; for the purchasing of
which, whatever pumshment is employed, is
so much expendedin advance. However, for
the sake of giving it the better chance of out-
weighing the profit of the offence,

The greater the mischief of the offence, the
greater is the expense, which it may be worth
while to be at, in the way of punishment.*

XI.

Rule 8. The next object is, to induce a man
to choose always the least mischievous of two
offences : therefore,

Where two offences come in competition, the
punishment for the greater offence must be suf-
ficient to induce a man to prefer the less.t

X11.

Rule 4. When a man has resolved upon a
particular offence, the next object is, toinduce
him to do no more mischief than what is ne-
cessary for his purpose: therefore

The punishment should be adjusted in such
manner toeach particular offence, that for every
part of the mischief there may be a motwe to
restrain the offender from giving birth to it.1

* For example, if it can ever be worth while to
be at the expense of so horrible a punishment
as that of burning alive, it will be more so in
the view of preventing such a crime as that of
murder or incendiarism, than in the view of pre-
venting the uttering of a piece of bad money.
See B. L. tit. [ Defraudment touching the Coin]
and [Incendiarism. ]

+ Espr. des Loix, L. vi. ¢. 16.

1 If any one have any doubt of this, let him
conceive the offence to be divided into as many
separate offences as there are distinguishable
parcels of mischief that result from it. Let it
consist, for example, in a man’s giving you ten
blows, or stealing from you ten shillings, If,
then, for giving you ten blows, heis punishe(i
»o more than for giving you five, the giving-you
five of these ten blows is an offence for which
there is no punishment at all: which being un-
derstood, as often as a man gives you five blows,
he will be sure to give you five more, since he
may have the pleasure of giving you these five for
nothing. In like manner, if for stealing from
¥ou ten shillings, he is punished no more than

or stealing five, the stealing of the remainin,
five of those ten shillings is an offence for whic
there is no punishment at all. This rule is vio-
lated in almost every page of every body of laws
I have ever seen.

The profit, it is to be observed, though fre-
quently, is not eonstanﬂg;repropartioned to the
mischief : for example, where a thief, along with
the things he covets, steals others which are of
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X1,

Rule 5. The last object is, whatever nris-
chief is guarded against, to guard against it at
as cheap a rate as possible: therefore

The punishment ought in no case to be more
than what is necessary to bring it into confor-
mity with the rules here given.

XIV,

Rule 6. It is further to be observed, that
owing to the different manners and degrees
in which persons under different circumstances
are affected by the same exciting cause, a pu-
nishment which is the same in name will not.
always either really produce, or even so much
as appear to others to produce, in two differ~
ent persons the same degree of pain: therefore,

That the quantity actually inflicted on eacle
individual offender may correspond to the quan-
tity intended for similar offenders in general,
the several circumstances influencing sensibility
ought always to be taken into account.|

xv,
Of the above rules of proportion, the four
first, we may perceive, serve to mark out the
limits on the side of diminution; the limits
below which a punishment ought not to be di-
minished : the fifth, the limits on the side of
increase; the limits above which it ought not
to be increased. The five first are calculated
to serve as guides to the legislator: the sixth
is calculated, in some measure, indeed, for the
same purpose; but principally for guiding the
judge in his endeavours to conform, on both
sides, to the intentions of the legislator.

XVI.

Let us look back a little. The first rale,
in order to render it more conveniently appli-
cable to practice, may need, perhaps, to be a
little more particularly unfolded. Itis to be
observed, then, that for the sake of accuracy
it was necessary, instead of the word quantity,
to make use of the less perspicuous term value,
For the word quantity will not properly in~
clude the circumstances either of certainty or
proximity: circumstances whieh, in estimating
the value of a lot of pain or pleasure, must
always be taken into the account.§ Now, on
the one hand, a lot of punishment is a lot of
pain; on the other hand, the profit of an
offence is a lot of pleasure, or what is equiva-
lent to it. But the profit of the offence is
commonly more ¢ertain than the punishment,
or, what comes to the same thing, appears so
at least to the offender. It is, at any rate,
commonly more immedsate. It follows, there-
fore, that, in order to maintain its superiority
over the profit of the offence, the punishment
must have its valué made up in some other
way, in proportion to that whereby it falls
short in the two points of certainty and proxi-

no use to him. This may happen through wan-
tonness, indolence, precipitation, &c. &c¢.

|| See ch. vi. {Sensibility, ]

§ See ch, iv, [Value.]
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mity. Now, there is no other way in which
it can receive any addition to its valxe, but
by receiving an addition in point of megnitude.
‘Wherever, then, the value of the punishment
falls short, either in point of certawmty, or of
proximity, of that of the profit of the offence,
it must receive a proportionable addition in
point of magnitude.*
XVIL

Yet farther. To make sure of giving the
value of the punishment the superiority over
that of the offence, it may be necessary, in
some cases, to take into the account the pro-
fit not only of the individual offence to which
the pumishment is to be annexed, but also of
such other offences of the same sort as the
offender is likely to have already committed
without detection. This random mode of
calculation, severe as it is, it will be impos-
sible to avoid having recourse to, in certain
cases: in such, to wit, in which the profit is
pecuniary, the chance of detection very small,
and the obnoxious act of such a nature as in-
dicates a habit: for example, in the case of
frauds against the com. If it be not recurred
to, the practice of committing the offence
will be sure to be, upon the balance of the
account, a gainful practice. That being the
case, the legislator will be absolutely sure of
not being able to suppress it, and the whole
punishment that is bestowed upon it will be
thrown away. In a word (to keep to the
same cxpressions we set out with) that whole
quantity of punishment will be nefficacious.

XVIIL.

Rule 7. These tlungs being considered,
the three following rules may be laid down
by way of supplement and explanation to
Rule 1.

To enable the value of the punishment to
outweigh that of the profit of the offence, it
must be increased, in point of magnitude,
proportwon as it falls short in point of certainty.

XIX,

Rule 8. Punishment must be further in-
creased in pont of magnitude, in proportion
as it falls short in point of proxtmuty.

XX.

Rule 9. Where the act is conclusively indi-
cative of a habit. such an inciease must be
given to the punishment as may enable it to
outweigh the profit not only of the indwidual
offence, but of such other like offences as are
likely to have been committed with impunity by
the same offender.

XXIL

There may be a few other circumstances
or considerations which may influence, in
some small degree, the demand for punish-
ment: but as the propriety of these is either
not so demonstrable, or not so constant, or

* It is for this reason, for example, that simple
compensation is never looked upoa as sufficient
punishinent for theft or rohbery.
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the application of them not so determinate,
as that of the foregoing, it may be doubted
whether they be worth putting on a level
with the others.

XXIL

Rule 10. Whken a punishment, whick in
point of quality is particularly well calculated
to answer its intentwon, cannot exist in less
than a certain quantity, it may sometimes be
of use, for the sake of employing it, to stretch
a little beyond that quantity which, on other
accounts, would be strictly necessary.

XXIIL

Rule 11. In particular, this may sometimes
be the case, where the pumishment proposed is
of such a nature as to be particularly well
calculated to answer the purpose of a moral
lesson.t

XXIV.

Rule 12. The tendency of the above con-
siderations is to dictate an augmentation in
the punishment: the following rule operates
in the way of diminution. There are cer-
tain cases (it has been seen)} in which, by
the influence of accidental circumstances,
punishment may be rendered unprofitable in
the whole: in the same cases it may chance
to be rendered unprofitable as to a part only.
Accordingly,

In adjusting the quantum of punishment, the
circumstanres, by which all punishment may be
rendered unprafitable, ought to be attended to.

XXV.

Rule 13. It is to be observed, that the more
various and minute any set of provisions are,
the greater the chance is that any given
article in them will not be borne in mind:
without which, no benefit can ensue from it.
Distinctions, which are more complex than
what the conceptions of those whose conduct
it is designed to influence can take in, will
even be worse than useless. The whole sys-
tem will present a confused appearance: and
thus the effect, not only of the proportions
established by the articles in question, but of
whatever is connected with them, will be

+ A punishment may be said to be calculated
to answer the purpose of a moral lesson, when,
bg‘ reason of the ignominy it stamps upon the
offerce, it is calculated to inspire the public
with sentiments of aversion towards those per-
nicious habits and dispositions with which the
offence appears to be connected ; and thereby to
inculcate the opposite beneficial habits and dis-
positions.

1t is this, for example, if any thing, that must
Justify the application of so severe a punishment
as the infamy of a public exhibition, hereinafter
proposed, for him who lifts up his hand against
a woman, or against his father. See B. L tit.
[Simp. Corporal Injuries. ]

It is partly on this principle, I suppose, that
military legislators have justified to themselves
the inflicting death on the soldier who lifts up
his hand against his superior officer.

+ See ch, xv. [Cases unmeet], § 4.
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destroyed.* To draw a precise line of direc-
tion in such case seems impossible. How-
ever, by way of memento, it may be of some
use to subjoin the following rule.

Among provisions designed to perfect the
proportion between punishments and offences,
if any occur, whech, by their own particular
good effects, would not make up for the harm

they would do by udding to the intricacy of

the Code, they should be omitted.t
XXVI.

1t may be remembered, that the political
sanction, being that to which the sort of
punishment belongs, which in this chapter is
all along in view, is but one of four sanctions,
which may all of them contribute their share
towards producing the same cifects. It may
be expected, thercfore, that m adjusting the
quantity of political punishment, allowance
should be made for the assistance it muy meet
with from those other controuling powers.
True it is, that fiom each of these several
sources a very powerful assistance may some-
times be derived. But the case is, that (set-
ting aside the moral sanction, in the case
where the force of it is expiessly adopted in-
to and modificd by the political)] the foree
of those other powers is never deteunmnate
enough to be depended upon. 1t can never
be reduced, like political pumshment, mto
exact lots, nor meted out 1 namber, quan-
tity, and value. The legistator is theicfore
obliged to provide the full complement of
punishment, as if he were sure of not recelv-
ing any assistance whatever from any of those
quarters. If he does, so much the better:
but lest he should not, 1t 1s necessary he
should, at all cvents, make that provision
whiach depends upon himsclf,

XXVII,

It may be of use, in this place, to recapi-
talate the several circumstances, which, in
establishing the proportion betwixt punish-
ments and offences, are to be attended to.
These seem to be as follows: —

L On the part of the Offence.

1. The profit of the offence;

2, The mischief of the offence ;

3. The profit and mischief of other greater
or lesser offences, of diffeient sorts,
which the offender may have to choose
out of;

* See B. IL tit. {Purposes.] Append. tit.
[ Composition. }
otwithst