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AN

INTRODUCTORY VIEW

OF THE

RATIONALE OF EVIDENCE.

CHAPTER L
TITLE-PAGE JUSTIFIED.

§ 1. Persons for whose use — Non-Lawyers as
well as Lawyers.

TuE extent —the almost boundless expanse
of the subject, — the variely of the matters
touched upon, — the nevelty of the points of
view in which many — perhaps most of them
— not to say all of them. wiil be found pre-
sented,—the unavoidably consequent novelty
of not a few of the terms which it Lad been
found necessary to employ, —all these things
considered, it seemed to the author, that a
general, and, how slightly soever, yet all-em-
bracing outline. abstracted, and, like “ a pa-
norama e.tplanalion," detached from the work
at large, for the purpose of preparing the eye
for the contents of the more fully-delineated
scene, might not be without its use.

Should thisbeamong theinstancesin which
the Greek adage concerning books is destined
to find its exemplification, the lighter bur-
then may at any rate do service, by saving
the hand which takes it up, fiom the heavier
load which is yet to come.

The field of evidence is no other than the
field of knowledge. On that field, the re-
searches, the result of which form the matter
of the present work, extend not, it is true,
beyond the case in which evidence is capable
of being operative to a legal purpose. But
forasmuch as on the whole field of human
knowledge there is scarcely a conceivable
spot from which evidence may not on one ae-
count or another be called for to alegal pur-
pose” —henceit is, that, in effect, the portion

* Examples of cases, in which facts, that to a
first view might not seem of a nature to come
under legal cognizance, have been taken, or may
at any time be taken, for the subjects of legally
delivered evidence: 1.On the occasion of a dispute
concerning the value of things, or of the services
of persons employed in the character of instru-
ments, facts belonging to any branch of art, or
even of science.

2, Facts relative to the authorship of inventions,
the commercial benefit of which has for a time
been legally secured to the inventor by a patent,

» cut off from the field of research by this limi«
tation, will be found to be neither very con-
. siderable, nor altogether determinate.

Proportioned to the extent of that field will
be the number of persons, to whom, in the
character of readers, independently of any
such misfortune as that of feeling themselves
stretched on the rack in the character of liti-
+ gants, it may happen to find in the work, mat-
ter on some account or other not altogether
devoid of interest: and in proportion as this
supposition comes to be realized, a justifica-
tion will be afferded to the words, by which,
in the title-page, non-lawyers are spoken of a8
persons to whose use, ss well as that of law-
yers, it may be found applicable.

§ 2. Rationale— propriety of the appellative,

The justification of the clause,  for the use
of non-lawyers,” having been thus attempted,
the word rationale, in the clause ‘¢ rationale
of evidence,” remains to be justified.

To whomsovver, with other than a profes-
sional eve, it can have happened to take up
a book on the subject of evidence, be the
book what it may, it can scarcely have been
long, before he saw more or less reason to
suspect that in the formation of the mass of
rules of which he found it composed, the
share taken by that faculty, which, wben ap-
plied to other subjects, goes by the name of
reason, must have been small indeed. To-
wards any determinate end, good or bad, un-
less it were the increase of power and profit
| to the framers — scarcely any symptom of
I regard: arbitrary will — disguised, or not
| disguised, by this or that technical figure of
speech, the sole, as well gs the ever active
| efficient cause of everything that has been
i done: — such is the spectacle that will have
: presented itself to his view,

In matters of law—in matters of legislation
at least — reason is an instrument by which
means are employed and directed to the at-

3. By means ot a wager, the existence, actual
ar even prohable, of any supposed matter of fact
whatever, actual or conceivable, may, if desirable,
be taken for the subject of legally delivered evis
dence.
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tainment of an end. Of legislation the proper
end may, it is hoped, without mueh presump-
tion, be stated as being, — not hut there are
those who will deny it, —in every commu.
nity, the creation and prescreation of the
greatest happiness to the greatest anmber —
or, in one word, happiness: a false end, the
creation and preservation of the greatest quan-
tity of happiness to a few, to the prejudice,
and in diminution of the happiness of the
greatest number: — to a few, and those few
naturally aud usually the possessors of the
several powers of government, with their of-
ficial subordinates. and their other associates
and connexions : — and this, in proportion as
the machinery of guvernment is looked iuto,
will almost everywhere be secn to be the end,
principally at least, if not exelusively, aiined
at and pursued.

As to the faculty called w»ill, its act, vol-
tion, has on each occasion, for its causes,
interests, acting in the character of motires,
In what way these springs of action, with as
little assistence as perhaps in any instance
was ever received or looked for from the tfa.
culty of reason, give existence evervhere to
the law of evidence, and more particulurly
to the law of English evidenre, is among
those questions, the answers to which will in
some shape or other, it is suppo~ed, be tound
as occasion serves, presenting themselves to
the reader in his progress through the work.

Knowledye of the proper remedies is seldom
to be obtained witheut knowledge of the mis-
chief ;—for the purpose of remedy, knowledge
of the rflectis seldom suflicient without know-
ledge of the cause.

To the non-lawyer, or as in lawyers’ lan-
guage he is called, the unlearned reuder, not
only in respect of perspicuity, but in respect
of that sort of satisfaction which is atforded
by the observation of practical use, under each
head, a delineation more or less particular, of
the state of the law as it is, would naturally
bave been in no small degree acceptable;* but
with the design of the present sketch, any
such illustration would have been altogether
incompatible. If the contents of two large
quartos could have been compressed into three
or four hundred octavo pages, doubtless so
much the better; but if they could, the differ-
ence would have been so much surplusage.
What has all along been within the bounds of
possibility, at least whether within or not
within the bounds of the author’s ability, has

* TFor the instruction. of the non.lawyer, in-
cluding the Jaw.student, if any such there be,
who being engaged in the study of Liw as it is,
has nerves to endure a sight, or so much as a pro-
spect, so unwelcome as that of luw as it ought to
be—1in other words, who, his prosperity depending
upon the depravity of the system, can endure the
contemplation of anything tending to a cure, I
would venture to recommend the perusal pari pas-
su of Peake’s compendium of the law of evidence.
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been to excite curiosity : what could only here
and there be so much as attempted, has been
in some degree to satisfy it.

Remedy supposes mischief. TRules are sel-
dom laid down, but with a view more or less
distinet toantecedent transgressions : and, not
only upon the rules that will here be seen sug-
gested, but upon the state of the law which
during the framing of them was in view, the
observation may, for the use of the unlearned
reader, afford some light. Accordingly, as of-
ten as upon the view of thi- or that suggestion,
the propriety of it may happen to present it-
self, a< being s0 completely obvious and indis-
putable as to reflect upon it the iniputation of
nugatoriness and uselessness, the danger of
error will not be great, if bis conclusion be—
that thi< dictate ot the plainest commoil-sense
stands, in a great part, if not in the wlhole of
its extent, contravened by the practice of
English judges.

Thus, if in what oucht to be done. a man
reads what las not been done, and m what
oupht wot 1o be done, what Las been done, the
text itself, may, with the assistance of this
short hint, perform the office of a comument.

Should any such question be asked, as how
it can have happened that, in the sght of the
legislatoer, in almost evervtling they did, men
thus called, and thus chosen, kept doing that
which was evil, the answer, true or not true,
will at least be found ~imjile and intelligible.
What they did was ¢v:l, breause to do other-
wise thau evil, both wl and ability were
always wanting: will was wanting, because
interest was wanting : «bLility was wanting, be-
cause will was,

Of this opposition between what might seem
dutyon the one hand, and interest eoupled with
power on ihe other, the causes, as well as the
existence, have heen shown already in another
work: and to everything that, in the course
of the present pages, will be seen indicated in
relation to established practice, these observa-
tions, short as they are, may atford a clue.

Thus, and thus alone, may be accounted
for, —accounted for in crowds, — phenomena
which otherwise would have been plainly un-
accountable,

When thistles only are sown, grapes ought
not to be expected.

As in every other part of the field, so in
this: — of that rule of action, on the state of
which, everything that is valuable to man is
in so0 high a degree dependent, very different
is the representation that would assuredly
have beer most agreeable to the feelings of
the generality of those who live under ii, and
of none in a bigher degree than of him, on
whom the task of giving the picture, which
is here given of it, has devolved. Unfor-
tunately, by certificates of health, neither in
the body natural, nor yet in the body politie,
are disorders to be cured,
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By means of the relation, the all-regulating
relation, constantly and comprehensively kept
in view; viz. the relation of means to end. the
aim has all along been to give to the branch of
legistation here in question the form of an ar¢,
and in respect of comprchensiveness as well
as precision, the form (but if possible without
the repulsiveness) of a science.

CHAPTER IL

RELATION OF LAW TO HAPPINESS — OF PRO-
CEDURE TO THE MAIN BODY OF THE LAW
-— OF EVIDENCE TO PROCEDURE.

§ 1. Relation of Law to Happiness — of Judi-

cature, i. e. Judicial Procedure, to Law.

THE adjective branch of law, or law of pro-
cedure. and therein the luw of evidence, has
everywhere for its object, at least ought to
have, the giving effect throughout to the se-
veral regulations and arrangements of which
the substantive branch or main body of the
law is composed.

As to the main or substantive branch, it
has for its ultimate fruits happiness and un-
bappiness, in infinitely diversified and ever-
changing proportions; but, in the meantime,
for its immediate fruits, it has those fictitious
indeed, but indizpensably emploved. creatures
of injagination and language, viz. rights and
obligations : rights its sweet fruits, pregnant
with whatever is good, whether in the shape
of security or pleasure : obligations its bitter
fruits, evil in themselves, good in so far as
they are the indispensable instruments of all
created good, being necessary as well to the
creation, as to the preservation, of all law-
created rights.

Vain would be the attempt to impose obli-
gations — legal obligutions : — vain, therefore,
the attempt to give effect to rights-—to legal
rights — unless, in a state of constant prepa-
ration to give execution to the will of the
sovereign in this behalf, therc existed a mass
of physical force, superior to all resistance,
which 1n the ordinary state of political society
could be likely m any case to be opposed by
private hands; and to which, accordingly,
whether by reflection, or by habit and imi-
tation, the members of the community at
large were in u state of constant disposition
to pay, if not an active, at least a passive and
unresisting obedience.

This disposable force — the sort of person
or character to whose disposition it stands
committed — is that which stands expressed
by one common abstract denominastion, as
employed in the singular number, viz. the
Jjudge : the judye, including in thai one word
all persons — all the individuals — to whom,
on any given occasion, for the purpose in
question, any portion of that force happens
to be intrusted.

RELATION OF LAW TO HAPPINESS. 7

It is therefore by means, and in respect of
the efficient service of this exalted functionary
rendered immediately to the sovereign in his
quality of legislator, but through him and in
ultimate result to the community at large,
that execution and effect — occasionally exe-
cution, and thus constantly effet — are given
to those expressions — those evidences—those
repositories — those wvehicles — of the sove-
reign’s will, which are spoken of under the
name of laws.

§ 2. Relation of Evidence to Judicature.

Be the law or portion of law what it may,
antecedently to execution — if not in form, at
any rate in effect — if not expressed in words,
declared at any rate by actions — comes deci-
swon ; judicial decision, — in official language
called sometimes judgment, sometimes decree,
sometimes—itself or its difficultly distinguish-
able consequences — by various other names,
such as rule, order, writ, precept, mandute, and
the like.

In everv instance in which, expressly or
virtually, judginent is thus pronounced, two
propositions are expressly or virtually deli
vered ; viz. a proposition concerning the state
of the law, and a propo~ition concerning the
state of certain matters of fuct—of matters of
fact which belong to the case, and 10 which
the law that belongs to the case is considered
as applying itself. On the subject of the state
of the law, the proposition has for its ground,
in the case ot written, 1. e. statute law, the very
words of the law ; of that portion of the law,
which on the occasion in question is in ques-
tion : — in the case of unurittenlaw, a sort of
law, of the essence of which it is, not to bave
any determinate set of words really belonging
to it, the supposed purport of some portion of
written Jaw, which on the occasion in ques-
tion is feigned or imagined for the purpose.

Thus much as to law: —in relation to
matter of fact, the decision has for its ground
the evidence™ by which term is on every oc-
casion understood some other matter of fact,
which on that same occa~ion is presented to
the mind or sense of the judge, for the pur-
pose of producing in his mind a persuasion
assertive of the existence or non-existence of
a matter of fact first mentioned, which is al-
ways some individual matter of fact supposed
to be of that sor¢, which on the occasion in
question the legislator is supposed to have
had in view.

Matters of fact being in such or such a

* Judgment, 1. Ex visu judicis, or from view;
2. From the supposed notoriety of the fact; 3.
From the judge’s privatr knowledge; 4. From
the supposed improbability of the alleged fact
5. Judgment by defizait, or from non-ebservance
of formalities. In all these several cases the
ground of the judgment will be seen to be redu~
cible to the notion of evidence.
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state, —such and such (says the legislator)
shall be the state of right and thence of ob-
figation : — he who is in such or such a situa-
tion comprehended in that state, shall have a
riyht to receive upon demand, such or such a
service at the hands of the judye. Placing
himself in the plaintiff’s side, ** I am in such
& situation,” says 8 man, addressing himself
to the judge—““ I am in such a situation —
it is theretore now your duty to render me
that service.”

Thus, on each occasion on which a suit is
instituted— a judicial demand preferred, —a
service of a nature adapted to the natnre of
the demand — a service always of the positive
cast —is by the plawtiff called for at the
hands of the judge. At the same time, if the
demand be contested — the suit defended, —
a service of an opposite nature—a service of
the negative cast —is called for on the part
of the defendant. — a service which consists
in the non-imposition of those obligations —
those burthensome obligations — obligations
to act, to forbear, to suffer, — the imposition
of which would be necessary to the rendering
to the plaintiff the service, be it what it may,
which is prayed for on his side.

Meantime, to constitute a foundation for
this right, so far as depends upon the matter
of fact, there can be nothing but the evidence :
~—for the reception of which, to the purpose
of rendering, in conformity to the will de-
clared as above by the legislator, either the
positive service prayed on the plaintiff’s side,
or the opposite and negative serviee prayed on
the defendant’s side, according as the plaintiff
is or is not in the situation in which he says
he is, the judicatory cannot but lie equally
open on hoth sides,

In this state of things, if on the ground of
niatter of fact it happen to the plaintiff to
fail —to fail of making out his right to the
service prayed for — he at the same time hav-
ing that right, — it may be in one or other of
three ways, and it cannot be in any ulterior
way :—1. Evidence necessary and sufficient to
the formation of the ground in question is not
Sforthcoming; 2. Forthcoming and standing
alone, i. e. without counter-evidence on the
defendant’s side, it fails of obtaiuing the ne-
cessary credence; 3. On defendant’s side,
counter - evidence — evidence, the belief of
which is incompatible with the belief of that
which 1s adduced on the plaintiff's side, ob-
tains stronger eredence. But by the supposi-
tion, the plaintitf has really a right to the ser-
vice which he demands: — this being the case.
what follows by the same supposition is —
that in the evidence adduced on the part of
the defendant, there is something of tncorrect-
ness, or partially-operating incompleteness —
something, at any rate, which thereby has
produced a deceptious effect on the judgment
of the judge.

[Cau. IIL

CHAPTER IIL

ENDS OF JUSTICE ON THE OCCASION OF
JUDICATURE.”

§ Y. True or proper ends of Judicature.

THE aggregute of the objects thus meant to
be designated, being the standard of reference,
to which, through the whole course of this
work, every other object will be referred —
the test by which everything will be tried —
everything that is approved of, approved; —
everything that is condemned, condemned ; —
it seemed necessary, thus, at the very outset,
to bring together, under one view, a list of
those same objects, placed in such sort, that,
as well each by itself, as their mutual rela.
tions and dependencies being cleaily under-
stood, may on each succeeding occasion be
present, or capable of being readily presented
to the mind.

Of the ends of judicature, were there none
of them but what were capable of being pre-
sented in a positive or «ffirmative shape, the
list might be very short.

I. In ease of wrong supposed to have al-
ready been cominitted : —

1. Applieation of the matter of satisfaction
where due, — and in the shape in which it is
due.

2. Where on the score of punishment ulte-
rior sufferingt is supposed necessary, appli-
cation of such suffering where due, and in the
shape in which it is due.

II. In the case where no wrong is supposed
to have been committed, but, at the hands of
the judge, a service, cousisting generally in
the conferring of some new rightf on the plain-
tiff or demandant, is demanded.

# For shortness, say at pleasure, eicher the ends
of judicature, or the ends of justice. 'Taken by
itself, and without the limitation thus apphed, the
expression ends of justice, besides that the import
of it is mulufarious and indeterminate in the
extrewe, is one for which there will scarcely be
any - particular demand to the purpose of the pre~
sent work, '

Let utility be the leading word, that word tran-
slated immediately into good and evil, and those
again into pain and pleasure, the question will
be all along concerning human feelings, and their
causes. Let justice be theleading word, the ques-
tion will be no other than concerning the meaning
of that word, and for the solution of it, no less a
task than that of hunting out the different occa-
sions on which it has been employed, or would
be necessary.

+ Ulterior suffering. — From the rendering to
one person satisfuction at the expense of another,
suffering, on the part of this other, will, in every
case, be found inseparable.

1 New right.] When upon the sale of a mass
of property, to a share in which he is entitled by
will, for example, or as a creditor to a person in-
solvent—a personreceives, in virtue of the decision
of a judge, the sum of money representative of
the net amount of that share, the rights included
in the property of the money constitute a mass
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3. Collation of right where due, and in the
shape in which it is due.

4. Reddition of judicial service at large®
where due, and m the sbape in which it is due.

Thus short and simple might be the list of

TRUE ENDS OF JUDICATURE.

|

departments of the field of law taRen tog
directly-resulting evilsincident to judicature—
4. e. evils resulting in a direct way from mis-
application of the power of judicature:—

1. Non-application of the matter of safis-

the ends of judicature, were there none but | faction where due.

such as are of the positive cast, such as are
the ahove, to call upon the legisiator for Lis
regard.

Buf for the accomplishment of those posi-
tive ends—for the production of good in those
positive shapes —let any course be taken —

even the best imaginable — evi/ in various :

shapes is still liable to he produced: ——and of

this evil, so many shapes as there may be any
use in distinguishing, so many negatve ends
or objects may be assigned as possessing, on
the occasion of judicature, a demand for at-
tention and pursuit on the part of the judge:
— the gnod, that the production of it may,
as far as possible, be accomplished ; — the
evil, that the production of it may, as far as
possible, be preveuted.

Of these megative ends of judicature, the
description cannot in any other way be given
than by giving a list of the several erufs, by
the prevention or avoidance of which, in so
far as possible, these several ends= are propor-
tionably accomplished. Of these evils, the list
may stand as tollows, viz. —

1. Referable to the penal and the non-penalt

of new rights conferred upon him by the judge.
Till the decinion of the-judge pronouncing what
is thus made due is made known, and (the time al-
lotted for the payment being elapsed)} the money
has remained unpaid, there is no wrong done by
anybody—no right violaied: the right which the
party in question bad till then, was not an already
formed night to any speafic sum of money, but
aright to such sum, as on the ground in question
should come to be adjudicated by the judges in-
cluding an antecedent right to the correspondent
service at the hands of the judge, viz. the service
rendered by the collation of the mass of rights.
included in the right of recovering the money as
above.

* Judicial service at lerge.) Casesare not al-
together wanting, in which, otherwise than by
collation of any ncw right, serviceis rendered by
the decisivn and consequent order of a judge. —
Example: —1. Removal of a mere physical 1m-
diment to the enjoyment of a man’s personal
berty, or any part of his property ;—u wrong-
Placed” gate _a noisome manufactory, &c.——
anything coming under the denomination of a
nuisance.

2. In every case in which satisfaction 1s admi-
nistered, in so far as it is of the vindictive kind,
it is applied by the siruple application of punish-
ment, and without the creation of any new right.

So multifarious, so ill defined, so fugitive, so
intertwined one wirth znother, and as yet so im-
gerfectly distinguished and explained, are the

ctitious entities called rights. that, on such a
subject, in such a place as the present, to afford
anything like complete satisfaction, is plainly
impossible. The anatomy of rights has never
yet found a professor to explain it.

+ Commonly calted ciil, But when employed

2. Application of the matter of satisfaction
(though it be where due) in a shape} not due.

3. Application of the matter of satisfaction
where not due.

4. Non-application of the matter of punish-
ment where due,

5. Application of the matter of punishment
(though it be where due) in a shape not due.

6. Application of the matter of punishment
where not due.

7. Non-collation of right where due.

8. Collation of right in a shape not due.

9. Collation of right where not due.

10. Non-reddition of judicial service (at
large) | where due.

11. Reddition of judicial service in a shape
not due.

12. Reddition of judicial service where not
due.

as an adjunct to the word law, the word civil is
moreover eimployed (o signify non-constitutional,
or non-political, or non-military, or non-eccle-
sigstical law : as also to designate Rome-bred law,
and in Home-brcd 1aw itself, 1t is used as synony=
mous to non~-canon law. A word which is used
promiscuously in so many different senses, all of
them on occasions on which they require«to be
distinguished trom each other, 1s incapable of
answering the purposes of him who wishes to
understand, or of him who wishes to be under.
stood.

% In a shape not due.] Where, being applied
where due, the matter of satistaction 1s applied
in @ shupe not due, the evil includes in it, by
implication, another evil, an evil of an opposite
description, viz. non-application of the object in
question in its due shape. But as in the case of
a pecuniary account., with errors in it on both
sides, — the effect of this reduplication is— not
to increase, but to compensate for and ditninish
the effect of the error which stands.expressed :—~
thus it is in regard to sausfaction ; —and so it is
where punishment is to be apphed, where rights
are to be conferred. or where other judicial sera
vices are to be rendered, as below.

Under shape may be included guantity, gua-
lity, pluce, time : under undue shape, undue in
point of quantity, undue in point of quality, and
so forth,

Suppose the error to be in point of guantity—
in this case, so far as quantity alone is coneerned,

the application of the object in a quantity rot

ue, including in it the nor-application-of it in
the quantity that is due,) the undue suffering
to one party, the undue advantage to the other
party, cannot either of them amount to anything
wore than the difference,

I} Scrvice at large,) 1 e. otherwise than by col.
lation of a right. which, as above, is the most
fiequently exemplified, though not the only Sh:l]:
in which judicial service, not consisting in
application either of satisfaction for wrong, or of
punishment, is rendered.
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If the error be onlyin respect of quality, the
quantity being exactly what is due, the evil
(it may occur) may be but imagmary. The
answer is —if it be the evil of the first order,
and nothing farther, that iz louked for; —
yes ; viz. that which has for its seat the feel-
ings of the parties on either side, or on both
sides: notwithstanding the error, qnantity ——
of suffering on the one side, of enjoyment
on the orher — being by the suppo-ttion the
same as if there bad heen o such error.  But,
however it may be in the ease of satesraction,
in the case of punishment, it a~ by the suppo-
sition there he an error in respect of guelity,
the effects of that error will rendor thew-
selves seneible, by the productionotevil ot the
second order, ¢. e. the people at large will, 1In
some shape or other, viz. daxger or alarm, or
both, be sufferers fromn it. Ot the uaportauce
of quality m pun=hment, and of the distine-
tion between first and second orders us applied
to erid and to good, views have been given in
other plares.™

Referable still to the same two depart-
meunts, follow 1n the list of evils incideut to
Jjudirature, such as may be termed collaterally
resultong — evils rezulting in a collateral way
from the misapplication of the powers of ju-
dicature: —

1. Delay, where, and in <o far as, unneces-
sary or preponderant.t

2, Texution, where, and in so far as, un-
necessary or preponderant.

3. Expense, where, and in so far as, unne-
cessary or preponderant.}

* xee Introduction to Morals. &¢. Ch. XL
p. AY; and Principles of Penat Jaw, Paru Ii.
iionk I Ch. 1T. p. 303,

+ Unnecessaryor prepondcrant.] See.in Scotch
Reform, (Delav and Complication Tables) a de-
tailed explanation and excmpliticaton ot this 1, iud
of judicial evils, a view of their reletions and
bearngs to each other; and of the effect of the
terms unnecessury atid prepuadirent as respecs
tively applied to theni. = Sce hkewise below, the
chapter on Excliesion, § 2.

+ Follows a list of certain evils referable to the
constitutional department. To these, there not
being any need of reference for the purpose, or on
the oceaston of the present work, the text mizht
(it was thought) be exonerated from them with-
out loss: —

1. On the part of judges, insubordination:
including on the part of any judicatory, non-
observance of the ordinances of the legislator, and
on the part of a sulordiancte judicatory, non-
observance of the orders of its super-ordinate.

2. Usurpation of jurisdiition: viz. on the
part of iy judicatory: whether to the prejudice
of the authonty of the legi-lator alone, or to the
prejudice of CKE authority of any' judicatory,
super-ordinate, co-ordinate, or subordinate.

8. Ununitormity in judicrture : vie, whether
as between system and system of procedure, or
under the same or different systems, by difference
as between decision and decision in the same case,
viz. in the same individual case, or in two indi-
vidual cases of exac:ly the same sort,

VIEW OF THE RATIONALE OF EVIDENCE.
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In the word misdecision, we have a general
term, under which any decision, under and by
virtue of which any of the above-mentioned
evils, mentioned as correspondent, and oppo-
site to the direct negatve ends of judicature,
are cousidered as produced.”

Given the ends of justice on the occasion
of judicature, given in the sawe degree of de-
tuil are the duties of the judge.

1f, as it bas been endeavoured to he made,
thi< analysis be found all-comprehensive, every
linaginable breach of duty comiuissible on the
part oi & judge, as such, will be found refe-
rable to oue or more of the heads contained
i at.

§ 2. Fulse, but actual ends of Judicature.

The objects hitherto brought to view, un-
der the name of the ends of judicature, are
those which seeined the proper, or, in one
sense of the word true, the true ends of ju-
d:cature.

Opypwsite to these ends stand those which,
it should seew, may without impiopriety be
termed the wnproper ends, or, in one sense
of the word yulsr, the julse: —in England,
at least, these. ulas! will be found to kave
always bcen —not to say fo be — the actual
ends.

In England, in the early ages of the con-
stitution. reckoning tioms the Norman con-
que~t, the one all-embracing false end may be
stated as having tor it< correspondent inte-
rest, private and personal. the stnister mterest
of the monarch : his sinister interest, in the
several ~hapes in which the siiister interest
of a public man is capable of displaviug itself,
viz. those of wliell the objects are, respec-
tl\'t’]_\, Aoney, puwer, reputation (reputation,

are, these ends are but of
, for argunient sake (hoogh
the tact i~ »o much otherwis=, ) suppese that none
of thiese 042y evils wihich beloag o the non-penal
and.penal departiuents ever have place, these are
but npminal not reudl evils,

* The evils just tcomed collaterally result-
ing, viz. unneeessary or preponderunt delay,
vexation and expense, —is it not hy decision
(it may be asked) that these evils also are pro-
duced ¥—and such decision, 15 it not misdeci-
sion likenise ?

Answer——1nso fur as they are produced under
and by virtue of the established and undisputed
course of the judicial procedure, aud accordingly
without contestution, they are produced without
express decwion, and thence in 80 far without
ntig-decision,

1, in relation to any one of these topics, matter
of dispute happen w take place, — in this case, a
demand for decision, and along with it room for
nuisdecision, does indeed take place. But in this
case, any such dispute is 1n effect a separate suit,
or cause, and if, on the suhject of it, misdecision
takes place, it will be found, it is supposed
clothed in one or more of the twelve forms, an
referabie to one or more of the twelve headsabove
mentioned.

Imporrant as the
the ¢ecoid order: £
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when operating upon an extensive seale, called I
fame,) constantly ease, and occasionally ven-
geance.™

To the sinister interest of tle monarch,
the indolence and hinbecility incident to that
situation, joincd to the necessary industry and
comparative mental vigour of his instrunents
and substitutes, the judaes, substituted by
degrees, and in a principal degree, the sinister
interests of these hiz subordinate~: — the seat
of the sinister interest thus gradually shifting,
the skapes in which 1t aperated still the same.

Among the fulse ends, the above may be
termed the duect ends of judicature. Rela-
tion had to these, the name of eollateral ends
may be given to those which correspond with
the sinister interests of those other members
of the governing hody who, in the character
of sunecursts, or ovcr-paid placemen, or Lolders
of needless places or otherwise, have, for the
henefit of theirsupport, been sutfered without
repngnance to come m for shares in the pro-
fits of high-ceated and irresistible depreda-
tion: — fruits of scientiheally and diligently
cultivated delay, vesation, aud expense.

Amonyg these, 2 place ot pre-eminence is
due to the men of finance, who — from taxes,
whetlier under the name of fares, or under
the name of fees, impo-ed upon justice (i e
from: the sale of thut commodity to all those
who haie wherewithal to pay for it, coupled
with the denial of it to all who have not,)
over and above any part of the produce which,
on any such fal-e prcience as that of official
labour pertuimed, he imay have contrived to
put 1nto his cwn pocket, or that of tns or
that more or less near connexion — derives
that comparative ense which, trom a hun-
dredth part of tlie sawe suttering, intheted
upon an equal mimber ot patients, capable of
making therw eries heard i concert, might
reccive intolerable disturhance.t

In the fabrication of priest-made religion,

* Possible, and, if possible, not inconvenient,
natues of the respective interests taken from their
respective symbols: —interest of the purse, the
sceptre, the trumpdt, the pillow, ond, —11 cnitie
gall can keep itselt 1n—the gallbludder. For the
corresponding pleaswt s, pains, and motives, see
Tablc of Nprings ot Action, Vol. L p. 145.

4+ For the matchless mischief of this species
of tax, see Protest against Law Tuxes. Asto
the monarch (I mean or present tiwe.) setting
amde his &hare in the benelit of the vast conmon
fund, which, even without hands to apply 1t,
operates through the medium of hope and tear,
in so commodious a manner, and so exteusively
efficient a degree, in the character of maticr of
corruption. the pittance which has been left to
his personal share is scarcely worth menuoning.
Strained through a number of intermediate
sponges, it drops into the privy purse, to the
amount of no more than £5008 or £6080 a-year,
under the name of green wux, ¢

 Finance Reports, 17978, or 1806-7.
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even in its most pernicious forms, the predo-
mmance of sinister interest would scarcely
be found more incontestable than it may be
seett 1o be in gudue-made low — seen even in
the picture given of it by Dlackstone —seen
uotwithstanding all his varnishes,

For the sake of emolument and advantage
in other shapes extractible out of the expense,
to manutacture on every occasion, in the
greatest endurable quamity, the inseparably-
interwoven ti=sue of abuscs—viz, unnecessary
delay. vexatrion, and expense — may be seen
throughout to have heen the only real object
of solicitude. Fortunately, in pursuit of the
only real object, it was not possible to pro-
ceed without the appearance, nor even alto-
gether without the reality of justiee; and to
the necessity thus produced may, without
much danger of eiror, be ascribed what little
of justice may be found pereeptible in the
result.

Bearing in mind thus mnch, the reader,
learned or unlearned. will find himself in a
condition to uctount for the several pbeno-
mena of actual law, as they prescnt themelves
to view: if, on the contrary, the burthen be
felt too heavy for endurance, everything he
sees will be an effect withont a cause.

As human nature is coustituted, the pre-
~ervation of the individual and of the species
depending upon the ascencency universally
maintained (bere and there an extraordimary
case exeepted) by sclpireqarding over social
eaterests : s0 1 judicature, as in every other
departwent of govermnent, the preference
ha< of enurse been all along given to the
fulse cneds, 1 their competition with the tree
the false ends, as above desaiibed, Laving all
along been pursued, as far as the eraft or in-
ditference of the wondteh, and the blindness
or paticnce of the people, weuld permit: the
true pursued so far, and so far only, as reality
appeared necessary to the keeping up of ap-
pearance.

Read the history of the Couneil of Trent,
as written by Paul Sarpi. Observe by what
springs of action each resnlt was produced :
believe the actors themselves, by piety —
everything by pure piety: believe the histo-
rian, by everything but piety.

Such as was the share which pir#y had in
the production of that portion of ecelesiastical
law which received its estahlislinent trom the
council of Trent, such, or thereahouts, may
be seen to have been the share which the love
of juctice had in the production of that part
of the rule of action which, instead of the
legislator, has had judyes for its authors ; par-
ticularly that part which 13 composed of the
law of procedure, and in the law of procedure,
that which is composed of the law of evidence.

Of the present sketeh, few, perbaps, are
the pages that may not be seen to add, more
or less, to the proot ot that instructive truth.
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But in the chapter on Exclusion, the section
which speaks of that operation, as performed
on the ground of a supposed danger of de-
ception, will perhaps be found to comprehend
within the smsllest compass, the greatest
quantity of such matter as concurs in giving
probability to that inference.

CHAPTER 1IV.

DUTIES OF TIIF LEGISLATOR IN RELATION
TO LVIDLNCE.

§ .. List of these Dulies.

AFTER what has been said of the re.ation >f
judicature to law, and of evidence to judica-
ture, the duties of the legislator, in relation
to evidence, will, it is supposed, be found
comprisable under the six following heads ——
under each of which follow a few words of
explanation, together with a brief intimation
of the sort of regard paid to these duties in
English practice. For giving expression to
them, the imperative mood bas been sug-
gested by grammatical convenience : —

1. For the support of cvery right conferred,
of every obligation imposed by you, do what-
soever is in your power towards the securing
existence, and thereafier forthcomingness™ to
whatsoever evidence may he necessary : —
saving on each individual oeccasion all due
regard to the collateral ends of judicature,t
as ahove indieated.

2. Avoid putting an exclusion upon evi-
dence on every occasion on which exclusion
of evidence is improper ; —as it will be shown
to be in every case. except those in which it
is called for by a due regard? to the colla-
teral ends of judicature.

* The securing forthcomingu:ss.] Physical
compulsion—application of the matier of punish-
ment—application of the matter of rewar&l_such
are the means by which, whether it be for the
purpose of cuvidence, or for the purpese of justi-
cinbility (including what in technical language is
called execution)—whether it be on the part of
things or persons—iorthcomingness is effected.
But to the subject of procedure.—not to the sub-
Jectof evidence, belong the operations which have
tor their objects the production of these several
effects. Io a work on the law of evidence, these
effects are 1 general supposed to be already ac-
complished : the evidence or the person or thing
in which it has its source, is already forthcoming.
and waits for nothing but the order of the judge.
'The only case in which evidence is here taken up
at any antecedent period, is that which affords
room for the sort of evidence brought to view at
the end of this list, under the appellation of pre-
appoin‘ed evidence.

+ Collateral ends,] viz. prevention, or avoid-
anceof the evils of drlay, vexation, and crpense,
in so far as unnecessary or p:eponderant.

1 Due regard.} The regard here spoken of
as due, consists in neither more or less than the
observance of the simple and most unexception-
able rule —~ produce not u greater evil in prefe-
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3. Putan exclusion® upon evidence on every
occasion on which exclusion is proper ; — as
it will be shown to be, on every occasion on
which it is called for by a due regard to the
collateral ends of ‘udicature.

4. So order matters, as far as may be, that
on each individual occasion, whatsoever evi-
dence comes to have been received, shall not,
in respect of the degree of persuasion pro-
duced by it in the mind of the judge, operate
with an effect greatert than its due effect.

5. Nor lesst than its due effect.

6. So order matters, that saving always the
regard dne to the collateral ends of justie,
each article of evidence skhall, to the mind of
the judge. present itself in its best shape:f —

rence to « less,  For the application of this rule
to the subject of evidence, see the chapter on
Excinsion.

% Exclusion.] Onthe oceasion in question, if
the article of evidence in question be not forth-
coming, forbeurunee to cause it to be forthcoming
is, m a sort of negative way, putting an exclu-
sion upon it: — exclusion in a posifivcsway 15—
where the evidence, although it were tendered,
would not be received.

+ Greater than its duc cffect ; —less than its
duc effect.] Among mankind at large, the ge-
neral propensity is—to give to evidence too much
rather than too little credence. Although de-
ception may 1n either case be alike the conse-
quence, yet to prevent too gredf credence is, in a
manner, except where religion has been con-
cerned, the only object of the two. on which, on
the part of govermment, anv care has been em-

loved. For this purpose, the only course that
has been taken is exclusion: — for fear of decep.
tion, exclusion put upon all such evidence, in the
instance of whneh it has been apprehended t_ha:i
if received. too great credence would be bestowe
apon it, and thereby deception, deception put by
it upon the judge would be the consequence.

Avoidance of deception by evidence being the
end, cxclusion of evidence will here be repre-
sented as in no case proper and conducive: ¢n-
struption, viz. as fron the legislator to the judg
as being 1n every case proper and conducive, an
the only sort of apphication that in the nature of
the case can be conducive to that end.

3} Best shape.] In some mstances, evidence is
not to be had butinits own shape.and, as it were,
ready made; so that all that the judge has to do
with it i» to receive it — Examples:—1. Memo.
randums made tor private use; 2. Lelters, after
or before transmission; 3. Things in general,
in the character of sources of real evidence—a
modification of circumstantial evidence.

In other instances, the judge has to extract it
himselt, or at any rate, tinds nothing to hinder
him from extracting it : in which case, the shape
in which 1t will present itself depends upon him-
self : interrogation being the chief instrument
employed in the extraction of it. According to
the circumstances in whih it is received or ez-
tracfed, great is the variety of shapes of which it
will be found susceptible, .

Before the art of wriring came into use, per-
sonal testimony, delivered or extracted viva voss
in the presence of the judge, presented the only
shape in which personal evidence could make its
appearance. Since that period, pre-appeointed
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meaning, hy its best shape, that in which it is
least likely to be productive of deception —
to operate with an effect greater, or with an
effect less than what is due.

7. By arrangements of a general complexion,
taken beforehand, do what the nature of the
case admits of, not only towards securing in
each instance, as above, the forthcommgness
of such necessary evidence as may bappen to
have been brought by other causes into ex-
istence, but also towards securing eristence
to such necessary lots of evidence.

N. B. Evidence brought into existence by
the operation of the sort of providence thus
indicated, will herein be designated by the
appellation of pre-appointed evidence.

§ 2. Regard paid to these Duties in English
Practice.

Such, in as far as the view here taken of
the subject may be found correct, being the
list of the duties or tasks proper to be per-
formed by the legislator — understand always,
by the sovereign in his character of legislator
—in the field of evidence, a brief intimation
of the sort and degree of regard, which, it is
supposed, will be found to have been paid in
English practice to these duties, may even,
in this early stage of the inquiry, be not alto-
gether without its use.

As to the sovereign, considered in his cha-
racter of legislator, on English ground in
particular, in relation to the whole extent of
this part of the field of action, the most supine
neglect will, on his part, be everywhere but
too discernible : arrangements, on which jus-
fice is so completely dependent, left, almost
without exception, to be made by sinister in-
terest, and interest-begotten prejudice, in the
person of the judge : — of the judge who, in
this as in all other parts of the field of law,
pretending to find already made whatsoever
he makes, makes and mars exactly what he
pleases. If here and there, to this or that ar-
rangement the touch of the legislative sceptre
may be seen applied, it is, in every instance,
by the hand of the judge that the instrument
has been guided, no symptoms of thinking
being anywhere perceptible, on the part of
that which should have been, and is spoken
of as if it were, the all-directing mind.

1. Under the head of forthcomingress, as
above explained, the systemn of arrangements
provided have, in proportion as they have
been looked into, been found in a deplorable
degree scanty, inapposite, inconsistent, and
inadequate. But the system of procedure—
judieial procedure at large — being the system
to which arrangements of this description pro-
perly belong, it can only be in an incidental

evidence {of which immediately) has presented
another sort of evidence, which, as will be seen,
received its shape from the hand of the legislator,
or during his sleep, from the hand of the judge.
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way that any such deficiencies can meet the
eye, in the course of the present work.

2, In regard to the system of exclusion,
pursued to so prodigions an extent, and with
not less prodigious inconsistency, if the ob.
servations that will be brought to view are
found just, it will be seen to be groundless
and pernicious, to an extent little short of
that to which it has been applied.

3. In regard to the applying the exclusion,
on any such ground as that of preponderant
inconvenience, in the shape of delay, vexation,
and expense — thereby embraeing the lesser
evilin preference to the greater — of any such
application of humian prudence, scarcely an
idea will be to be found : — cases of vexation
to & small extent only excepted — cases in
which, tothe greater part of that small extent,
the supposed vexation will be found to he
purely iinaginary, not having any existence
independent of that which is inseparably at-
tached to such infliction, as in the name of
punmshment or satisfaction (obligation of ren-
dering satisfaction,) cannot but be assumed
to be due.

4 & 5. Inregard to the affording assist-
ance and guidance to the judge, in forming
his estimate of the probative force of evidence,
so that in each instance the effect produced
by it in the way of persuasion on the mind,
may be neither greater nor less than what is
its due, this whole guarter of the field will be
found a complete blank. Nothing was done,
or so much as thought of being done, but by
the operation of will : — nothing by assistance
afforded to intelligence. Instead of instruction,
exclusion employed as above.

6. In regard to shape, putting aside the
best, which, as having been originally the only
shape, is the most obvious* as well as the
simplest shape, — by an abuse of the art of
wriling, it has been the art and care of the
English judge to give (as will be seen) to
evidence, in so far as hath lain in his power,
the two most deceptious, and in every respect
the worst shapes t that could be given to it:
in doing which, his own sinister interest has
(it will be seen) in various shapes been pro-
moted, while the interests of the publie, in
respect of truth, morality, and justice, have
thereby been sacrificed: nor in this case, on
the part of the legislator, have the transgres-
sions of the judge been merely the result of
blind confidence reposed in that subordinate ;
— the sinister interests of the leaders in le-
gislation having on this ground interwoven
themselves with, and given effeet to, the si-
Gaster interssts of the judge.

* Most obviom.il) Viz. examination viva vece,
as before juries— before justices of the peace—
before commrittees of the legislature.

+ Worst shapes.] Affidavit evidence, written
de})oaition, taken as in eguity court, ecclesiasti-
ool sourt, and admiralty court practice.
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7. Under the head of pre-appointed evi-
dence, it will be seen how budly individual
prudence has, on this part of the ficld, been
seconded and supported by legislutive provi-
dence.

By general rules, which he has seen and
suffered 1o be deduced from practiee — from
Judicial practice - the legislator breedine and
noutishing in every bosom the expectation of
seeing his enforeing sanetion apphed to con-
tracts of all sorts— to agreemcuts and con-
veyances, — while the judge, hy unpre-an-
nounced and nnforseeable exeeptions, without
reasou, and without end, has been violating
the engagements taken by these sume rules;
the legislator looking on, and, by bis perpetual
connivance, making himself a perpetual ac-
complice in this perpetual breach of faith.”

: CHAPTER V.

PROBATIVE FORCE -— WHENCE MEASURED —
HOW INCREASED — HOW DIMINISHED.

§ 1. Whence measured — Standard quantity.

IN regard to evidence, such a< hath just been
seen, being the legislator’s duties, and amongst
themn. the doing whar depends upon his power,
including in this easc in a more especial man-
ner, his wesdom—towards preventing evidence
from operating, in any case, either with yreater
or with less effect than is 1t< due, hence 1t is
that, — as in the instance of any one article
of evidence it is an object (how difficulily-
soever attainable.) highly desirahle, to know
what degree of probative force is the due of
that one article of evidence. — so (what may
be found not quite so difficult,) as hetween tuo
articles of evidence, exhibired on the opposite
sides of the cause, whirh it iz that ought to be
considered as possessed of the greatest degree
of probative force. This being the case, a pre-
liminary point, alike neces-ary to either pur-
pose, will be seen to be the fixing upou some
describable quantity of probative force capable
of being referred toin the eharacter of a stand-
ard quantity, from whieh, in every case, as well
tnerease as diminution—duninution as increase,
may be capable of being measured.  If, in this
a8 in 80 many other instances, the nature of
the case admits of little precision, — if, in this

® Breach of fmath.] Question—where iy the
breach of faith¥ It is trom judiciul prectice
alone (there being no stafute law on the subject)
that the general rule, contracts willbe enforced,
can have been forimed : and by the same practice
by which this general ru/e is indicated. so are the
exceptions.— Answer. Byitsextremesimplicity
the general rule takes hold of and fixes itself in
every mind :—by their incongruity, unconnect-
edness, inconsistency, variety. and multitude, —
and by the obscurity of the language in which
they are expressed — the exceptions are rendered
— to lawyers difficultly and imperfectly -
cible —to non-lawyers, utterly uncognos;'obﬁ:
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as in so many other instances, ignorance and
weakness are the lot of human nature, — it is
not the less needful to us to make ourselves
as well acquainted as possible with the nature
and degree of that ignoance and weakness.

‘T'o this staudard, then, wiil the reference
be made. as otten ax, by the operation of this
or that circumstance i the character of a
canse, either superiordy oy inferwrity, in the
probative force of this or that aiticle of evi-
dence, is considered a~ being produced.

For this standard of reference. take, for ex-
ample, a portiou of discouarse, orally delivered
in the hearing of one or more persons: —a
portion of discourse, hy which a person, whose
reputation in respect of trustworthmess. as
applied to the parpose in question, is, in ail
points, upon the ordinary medium, or average
level : or rather (what comes to the same
thing, and presents a sort of condition, the
fulfilment of which is much more easily as-
certained, ) whose character is rot Zznown: this
person, let him as<ert or declare himself to
have Deen, at a time and place individually
described, a percipient witness of the exist-
ence of the matter of fuct in question; it be-
ing such, that, of the existence und nature of
it, every person of sound nind is qualified to
obtain adeynately strong and distinet perzep-
tione, form an adequately correct judgment,
and retain an adequately correct and complete
remembreance.

In this standard lot of evidence, as thus
described, two particular circumstauces, m the
character of potential causes of increase or
dimmution of probative force, will require to
be noted ; viz. 1. The sonrce from which the
evidence — the information — springs, and is
delivered; and, 2. The shape in which it is
delivered.

In relation to the souree, again. two parti-
culars may be observed ; viz. 1. The sature
or qualty of it, as delivered in to the judge
or other perzon tor whose use it is destined;
2. The propingmaty or ncarress of it in rela-
tion to the seat of perception ; viz. of those
perceptions, the existence of which isasserted
by it.

§ 2. Sonrces of Increase.

As to increase and superierity, consider
now by what means it is, that, to the stan-
dard degree of probative force, as thus de-
scribed, any addition can be made.

L. In regard to the quality of the source,
one mweans by which probative force is capable
of beingadded to it is by substituting to a de-
claration of this unknown person, a declaration
to the same effect, made by a person selected *
for this purpose, in contemplation, and under

* Selected.] Hence one advantage derivable
from the employment of that species of evidence
(vl,'hxch has been designated pre-appointed evie

ence.
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the persuasion of a superior degree of relative
trustworthiness as existing in his instance.
2. Another obvious, and mueh less question-
able mode is—by adding to the number of the
persons, in whose declarations. in relation to
the supposed matter of fact, an exact coinci-
dence has manifested itself. 3. In respect of
prapinguity with relation to the souree of per-
ception, if the narrating witness, as above de-
seribed, was himself the percipient witness,
to whose senses the perceptions in question

manifested themselves, probative force admits |

not, it is manifest. any wnerease.
Decrease, on the other hand. it will be
found to admit of, and to any imaginable de-

gree; viz.in the case where the matter of tact, .

the perception of which is thus expressed, is,
by the person by whoni it is expressed, stated
as having been perceived —not by himself,
the narrating witness, but by some other per-
son or persons, on whose credit the exist-
ence of the supposed matter of fact is thus
averred,

Thus mueh coneerning the source of the
evidence or information.

As to the shape ;—of the shape in which the
<tandard lot of evidence, as above described,
is supposed to have made its appearance, what
is plain enough is, that 1t 1s not only the na-
tural shape. but the unly natural shape. But
by means of a variety of additaments —in-
struments — operations — states of things —
arrangements,—of which, under the collective
name of securities for trustworthiness—secu-
rities against deceptious incorrectness and in-
completeness in evidence, particular mention
will be made, whatsoever probative force be-
longs to the information in this its natural and
primitive shape will presently be seen to have
received additions, the importance of which
will not be found to be open to dispute.

§ 3. Source of Dimunution.

As to what concerns the source. and in
particular the quality of that source, what is
manifest enough is—that by any circumstance
by which the trustworthiness of the person
in question is diminished, the probative force
of the evidence deduced from that source, or
passing through that channel, will be propor-
tionally rcduced. Of the causes of trust-
worthiness and untrustworthinesst in tes-

* Person or fermm.] Between this supposed
vercipient, and the deposing or narvating wit-
ness, any number of supj percipient and
narrating witnesses mays, it is obvious, have been
interposed. Concerning the diminution thus
effected in the degree of probative force, see
Chapter X1I1. Of Makeshift Evidence.

.+ Untrustworthiness.] These will, in every
instance, be found to consist in some infirmity,
relative and comparative, in the state or condition
of the mental or psycfxolngical faculties, and
qualities, intellectual or moral, of the supposed
petcipient and narrating witnesy or witnesses, —
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timony, a view is given under the head so
denominated.

As to remoteness from the source of narra-
tion — from the supposed seat of perception
— in the character of a quality, by which, in
proportion to the degree of it, a correspondent

| detaleation eannot but be made from the pro-
| bative force of the evidence so circumstanced,
i it has already been brought to view.
|
:

As to the shape ; — of the circumstances,
upon which the inferiority or superiority of
an article of evidence in this particular de-
pends, intimation has just been given. By
any addition made, of any of them, to the
standard species of evidence, the trustworthi-
ness of the article has already been spoken
of as receiving a correspoudent addition and
increase,

But, admitting such to be their virtue and
effect, it will follew that, except in so far as
it may happen that the application of them
stands prohibited by preponderant inconve-
nience, in the shape of delay, vexzation, and
erpense, the whole aggregate of these secu-
ritiex should, in every instance, be employed
to bear upon the evidence. This being sup-
posed, the absence or non-application of any
ot them niay, with reference to the article of
evidence in question, be considered as ope-
rative of & defalcation made from the due and
proper quantity of its probative force, and
thenee as a cause of comparative untrust-
worthiness, if not on the part of the person
in question, at any rate on the part of his
evideuce.

One cause of dimirution of probative force
— one cause of inferiority in point of proba-
tive force, as between evidence and evidence,
remains to be noted.

As yet, for simplicity’s sake, the matter of
fact deposed to, as above, has been tacitly sup-
posed to be the very matter of fact in question,
whatever it be.

But, independently of human testimony,
between matters of fact themselves, such is
found to be the connexion, that by the exist-
ence. no matter how established, of one or
two connected facts, a persuasion, more or
less strong, is produced, of the existence of
the others: — the fact, of the existence of
which the persuasion is thus produced, call
it the principal fact; the fact by which such
persuasion is produced, call it the evidentiary
faet.

Considered as tending to produce a per-

1t is for the purpose of bringing to view the ag-
gregate of these several securities, that'the word
shape is here employed. Any infirmity —any
inferiority — which, on any occasion, may be
perceptible in the-shape of the evidence will,
accordingly have for its cause, if not the inap-
plicability, at least the non-application, of some
one or more of the articles, otP which the list of
those securilies will, as above, be seen to be com-

posed.
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suasion of the existence of any fact viewed
in the character of a prucipal fact as thus
explained, any other fuct, thus operating in
the character of an eccdentiury fact, nay ac-
cordingly be termed. a~ w cutuinon paclanee,
as well as teehnical langnage 1t actually is
termed. an article of errevmsianteal evidence :
andin contradi-tinetien to ~such eireumstantial
evidence, whatsceve: be the particalar mattel
of fact 1 question. any article of evidence,
considered as applying to it immediately, and
not through the medim of amy other atter
of fact. 1> terhuricuily as well us tamiliarly. as
abvove,” teamed an article of direct evideaee.

Of the masire of profwture furee in evi-
denee, the desceription will he tound to be
different m the ca~e ot drrect, which, In1e-
speet of the source from whenee 1t issues, 1
always personal evidence. as compared wit)
curcumstuntial, which, althiough 10 a eertam
extent, and in partieular in the instance of’
deperument, it may, in respeet of its sowree,
be considered as personal —will moreover, to
a con~iderable ¢xtent, m respect of its having
its source in the =tate of thugs as contradis-
tngaished trom persons, be tound to belong
to the catewory of real evidence.

In the case ot doreef personal evidenee,
supposing, on the part of the matter of faet
atlirued, nothig ot jmprohabiliry. cither on
a plysical or o psychiological scare, nor any
weshnevs in the toree ot the persua-ton ex-
pressed in and by his testimony, it~ probative
force has 101 1t~ wea-ure the trustworthimess
ol the afirmant : in the case of e cumstantial
evidenee, the existence ot the evidentiary tact
Deiug, either by the perception obtained of it
hy the perceptive taculty of the ndge himselt,
or by unquestioned exXfraneous testunony,
placed effecrually onr ot dispute, probative
force may be said to depend altogether upon
the closeness of the connexion. between the
principal watter of fact, and the matter of
fact which 1s cousidered as evidentiary of it.

As in the ca~c of dwrect evidence. 1ts pro-
bative force will, as ulready timated, be
found to be 1endered less avd ess, by and in
propurtion to the number of media through
whicl it has pasced. or i~ zupposcd to have
puassed. 20 will 1t e seen o be s the case of
erreumstuntial evidenee,

* Concerning circumstanual (vidence, sce the
chapter so entitled, viz. ch. 12,

+ Closeness af connerion.] Not that this
expression 1s exclusively applicable to the case
of circumstarteld evidence ; since in the case of
direct personul, L. e tesrmonic! evidence, 1t
may be said (it should seem,) without impro-
priety, that the measure of its probative force is
the closeness of the conneon berween the
existence of the matter of fact affirmed by the
individual in question, in the character of the
principal matter of fact, and the fact of its
having been by him affirmed in the character of
an evidentiary fact with relation to that prin.
cipal fact.
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Between each pair of facts, the closeness
of connexion being supposed in each instance
the same, then, if so it be, that matter of fuct
A is not evidentiary of watter of fact C, but
through the mediun of matter of fact B (A
being evidentiary of B, and B of C,; it fol-
lows, that the probative force with which A
is evidentiary ot ', will be but half as great
as that with which Ais evidentimy of B, or
that with wineb B 1s evidentiary of C.

Of the above-mentioned secaritivs for trust-
worthiness, a sumnary view will precently
be given, as well as of what appears to be
ike mode of applying ther: vtk most advan-
tare o this thely purpo-e. But previonsly,
1t has been fuund necessary to speak of the
moue of giving copression 1o the ditferent de-
arces of wineh probative force is susceptible,
aud thiereatter to present a summary view of
the objects alrcady mentioned under the de-
nomination of enuses of trustuorthiness and
wuntrasiworthines,

CHAPTER VL
DEGRETS OF PLRSUASION — TNENCE OF PRO~
BATIVE FOKC1 ~— HOW EXPKESSIBLE,

Ox the occusion, and for the purpose of de-
ceston — aud for that same purpose, on the
occasion of depusetion — the degrees of which
persuasion = susceptible, in what manner
shall they find expression ¥ In answer to this
question, in the arithmetical language of the
doctrine of chances, mathematical science
affurds an establi-hed, and benee an obvious
mode. Untortunately, eorrect as this mode
is——and 1 truth the only corrert node of
which the nature of the case adwits —it will
presently be seen to be altozether inapplicahle
Un the affirmative,
as well as ou the disaffirnative side, in the
watberutical <eale of probabihty, the degrees
rise above, as well as sink below one another,
on a scale to which there are no assignable
limits. But. on whatsoever gronnds formed,
a scale, with at least a fived top belonging to
. it not with a fired bottom, is ahsolutely
neceseary to every legal purpose. In every
case, on one or other side, a degree high
enough to warrant decision on that side is
the one thiug needfal.

In the cace of afiirmanece, for any expres-
ston 1ndicative of any degree ubove that ne-
vessary degree, there cannot be any use: on
the orher hand. tor expressions indicative of
degrees of persuasion below (bat degree, real
andl ~ubstantial uses, it will he seen, may be
found.

In a many-scated judicufory, the different
votes are frequently the result of degrees of
persuasion widely different, Were matters so
arranged, as that these degrees could, each of
them, find an adequate mode of expression,—
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in such case, what might every now and then
happen is — that a decision which, upon the
present plan, is, by a small majority, pro-
pounced in favour of the affirmative side,
would on that plan be pronounced in favour
of the disaffirmative side, and vice versa.

In the case of a judicial decision — what-
suever were the degree of force pitehed upon
a, sufficient, and at the same time necessary,
to give to it its legal effect — from the allow-
ing a man to place the deelared force of his
persuasion at a-degree as much below that
standard as he pleased, no inconvenience conld
possibly ensue. On the other hand, if for
giving to it a degree of force ebvve the stan-
dard, an equal latitude were allowed, nosouner
were passion, in any degree, to enter upon the
scene, than an auctron would commence ; and
to the biddings, forasinuch as there would be
nothing to pay, there would be no end.

When anything that bears the nvame of
power is i question, be the nature of it what
it may, no great danger is incurred by allow-
iug a man to give to it as fiftle effect as he
pleasez : — allow him to give as great an effert
to it as he pleases, the consequences need not
be mentioned.

Even when the judicatory has in it but a
single seat, — even in this case, with a view
to appeal, a scale of this sort might be not
altogether without its use. Not unfrequently,
in the mind of the judge, so confessedly near
to an equilibrium are the contending forces,
that nothing but the necessity of deciding
would have determined him to decide on the
gide chosen by him, rather than ou the other
side.

In any such case, were the real degree of
persuasion suffered to find its adequate ex-
pression, appeal, where proper, would fre-
quently find not ouly better encouragement.
but more substantial ground, than in the es-
tablished mode, in which the only degree of
persuasion allowed to be declared, is that to
which the highest degree of practical effect
is attached.

In the procedure of ancient Rome, judi-
cial practice received a refineinent, which has
found few or none to copy it. The judge, on
whose mind the grounds on both sides ope-
rated with equal weight, insomuch that, con-
sistently with zeracity, he could not say that
the scale of his judgment had turned on either
side, nor, consistently with probity, give the
effect of a vote to either side, found in an
appropriate form the means of preserving in
unsullied purity those virtues, the extirpation
of which has, with sueh conspicuous industry,
and with proportionate success and profit,
beeu laboured at by English judges. Non
liquet : — just grounds of decision being want-
ing to me, I will not decide. No perjury here!
—no torture! Destitute of such necessary
Instruments, how could justice do her work?
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To the witness's box this same mode of
cxpression would not be found less capable
of heing applied, than to the bench: but in
the case of the witness, for simplicity’s sake,
suppose but one witness, and in the breast of
that witness let trustworthiness be entire.
(n the part of the judge, the force of per-
suasion will, on this supposition, be the exaet
copy of that of the witness, and the same
numbers will give the expression of it. But
taking the public mind at its present state of
culture, the debasement of the soil having
been the only object of such labour as hy the
official husbandman has bz2en as yet hestowed
upon it, the refinement, appearing in this case
still gicater than in the other, could do no
otherwise than expect a proportionable re-
sistance.

Of the particular ptan of expression which,
to the purpose in question, would be neces-
sary, the development must be confined to
the body of the work. Lawyers of the Roman
school — lawyers of the English school — it
will there be seen into what awkward shifts
— into what inadequate and uncharacteristic
modes of expression they were driven—driven
by their endenvours to give expression to de-
grees of probability, without haviug recourse
to numbers.

CHAPTER VIL

CAUSIS OF TRUSTWORTHINESS AND UNTRUST-
WORTHINFESS IN TESTIMONY — TIHLNCE OF
LLLIEF AND UNBELIEF.

§ 1. Connexion between Trustworthiness and
.Bf_‘ll'L. f.
To form any substantially grounded estimate
of the probative force of testimonial evidence,
it will be necessary to take a view, on the one
hand, of the causes of correctness and complete-
ness— in other words, of trustworthiness ;* on
the other hand, of deccptious incorrectness

* Trustworthiness.] Trustworthiness and
probative force—between these two expressions
the relation is intimate, but the coincidence is
not contplete: in a considerable part of its extent,
probative force will be found tooutstretch ¢rust-
worthiness.

Prolutive jforce is alike applicable to direct
and to circurnstantial evidence ;—and in the case
of circumstantial evidence, trustworthiness is out
of the question : circumnstantial evidence having
for ity sources things as well as persons: and
when a person is the source of it, the probative
force of it has no dependence whatsoever on his
trustworthiness; circumstantial evidence, and
that of the most instructive kind, being (as will
be seen) afforded, in cases where the highest
degree of untrustworthiness is-a matter of the
fullest assurance.

Nor even in the case of direct personal evi-
dence is the coincidence complete.  Even in this
case, trust-worthiness may be at the highest
pitcfl, and at the same time probative force to
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and incompleteness — in other words, of un-
trustworthiness, in human discourse. Ofthese
causes, the clearer our conception is, the more
distinet and correct will be ourestimate of that
foree: and to these causex, and to the concep-
tion, more or less accurate, which in cach
instance it happeus tous to form in relatiou
to them, — to these sourees it is, that we must
look for the only intelligible and practically
useful account, that canbe given of the founda-
tion of affirmative and disaffirmanve persua-
sion, — of belief and unbelief.

Of trustworthiness, and of untrustworthi-
ness, the causes are to be looked for, parctly
in the state of the mental fucalties, intel-
lectual and moral, of the individual, partly in
the state of the external circumstances, to
the operation of which it happeus to those
faculties to stand exposed.

§ 2. Intellectuel Cuuses.

Of the intellectual faculties, in so far as they
are in a state adapted to the purpose of tes-
tiinonial diseourse, i. e. to the giving relative
correctness and completencss to the state-
ment in the delivery of which they have
borne a part, nothing in particular wiil be to
be said. But by any of those infirmitids, to
which they are respectively sulject, any
statement which they have borne a part in
the delivery of, is liable to be rendered in o
greater or less degree deceptiously incorrect
or incomplete : hence the necessity of obser-
ving the lines of separation hy which they
stand distingnizhed from cach other, and, in

any degree weak: viz. where. on the pari of the
deponent in question, intensity of persuasion
(judging from the expression grven to it by hun)
13 in that same degree weak.

In the case of direct evidence] declared by
two witnesses, both being percipient witnesses,
the degree of trustworthiness being supposed
the same, to render the degree of probutive foree
exactly the same, two ulterior points of coinci-
dence must have place :—). Iutersity of persua-
sion, as evidenced by intensity of averment, must,
as ahove, be the same; and, 2. In regard to coun-
ter-evidence {under which bead will be seen
to be included  improbdability.) there must be
either nonedge@iher case. or the same. i. r. ope-
i igh e degree of probative force in

e %&e of probative force on the
part of theevidence (the whole mass of evidence
being taken togethér,) and intensity of per-
suasion on the part of the judge. the coincidence
seems to be complete: and this, whether the
question be concerning what is, or concerning
what ought to be. T'o say that the probative
force of the evidence is at such or such a degree,
is tosay that, in the bosom of the judge, intensity
of persuasion is at that degree: to say that sucg’
a degree of probative force is properly belong-
ing to the mass of evidence in question, is to sy
that, upon the receipt of that sume mass of evi-
dence, the same degree of intensity of persuasion
is the degree which is fif and proper to have
place in bosom of the judge.
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the character of causes of misreport, noting
the weaknesses of which they are respectively
susceptible.

Suuple perception, altention, judyment, me-
mory, — by these terms may be brought te
view the sources, as by expression the rehicle,
of discourse at large, — and thence of testi-
monial discourse.  As it is to these that we
are 1o look tor the intellectual causes of cer-
rectness and completeress in testimony, in so
far as it 15 in a correct and complete state; so
likewise of its incorrectness or incompleteness,
in so far as it is in an incorrect or incomplete
state.  As to the imeyination, contributing
nothing to correctues-, or. in so far as it is
distinet from menwery, to completeness, so it is
that upon testimony it can scaicely operate in
any other character, than that of a cause of
incorrectuess or incompleteness, more particu-
larly aud ohviously of wncorrectucss.  Acting
under the orders of the wili, and directing
its exertions to a particular end, it becomes
tnvention : taking for its end deception, and
that deception hetg per nicious, the will its
director, operating under the impulse or at-
traction of sinister interest — (that is, as will
he seen, of any wderest or motive acting in
that smister dn ectron)—it becomes mendacity.

Perception, by its fumntness, or indistinct-
ness, — attention, by its absence, or its weak-
ness, —— judgment, by its errors, of wiich the

Suwntress ot the perception, and the absence

or faintness of the ationtion, are among the
eauses, — meomary by its absenre, its faint-
ness, or its iedistinstness, — thus it is, that
these faculties. these fictitious psychological
entitivs, are liable to become each of them
occasionally a cause of the undesiralle effect:
and, as it is by expression aloue that the state
of the narrator's mind is communicated to,
and impressed upon the intcliectual faculties
of the judge, there is searcely a modifieation,
or instance, of incorrcctness or incomplete-
ness, capable of being produced by an infirmity
in any of those scurces, that is not capalle
of being produced by an infirmity in tlis
vehicle.

To develope, and exemplify the modes and
causes of the mischief as above indicated,
and at the same time to endeavour to bring
to view such feeble, aud unhappily hut teo
precarious remedies, as the nature of the ease
admits of, forms in the body of the work tlie
task of a chapter allotted to that purpose.

§ 3. Moral Cuauses in general — viz. the
several Sanctivns.

As to moral causes, —not only incorrect-
ness and incompleteness in testimony, but
(what seems almost to have escaped notice)
correctness and completeness, owe their exist-
ence to good and evil — to pleasure and pan
— inezperience or in prospeet, existing in the
mind in the shape of inferests, and, in so tar
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as yet but in prospect, operating in the shape
of hope and fear, In the character of motives.®

Veracity, therefore, not less than menda-
city, is the result of interest: and, in so far
as depends upon the will, it depends, in each
instance, upon the effect of the contlict be-
tween two opposite groupes of contending
interests, which of them shall be the result.

Collectively taken and ranged into groups,
and deduced each group from a particular
source, and thereupon considered in the cha-
racter of causes of human action in general,
and of discourse, including testimonial dis-
course in particular, these modifications of
pleasure and pain, experienced or expected,
have elsewhere been brought to view under
the name of sanctions.t

So far as they are considered as the result
of causes purely physical, the action of other
rational agents from without not having any
share in the production of them, they are
referable to a sanction which may be termed
the phy-ical, the purely physical, sanction :
— in s0 {ar as they are expected at the hands
of rational agents, they have hecn referred to
one or other of three sanctions:— 1. The
popular or maral sanction ; 2. The political,
including the legal sanction; 3. The religious
or supernatural ~anction. To the popular or
moral sanction it is that they may be referred,
in go fur as the pleasures or pmnsin question
are considered as about to result, or liable
eventoally to result, from the good or ill
offices, and thence from the good or il will,
thence again from the good or ill epinon, of
other human beings: viz. in virtue of what-
soever portion of liberty to this effect may
have been left to them, by the state and con-
dition of the law.

To the legal, or (to take it in its full ex-
tent) the political sanction, they may be
referred, in so far as they are considered as
ahout to result, or liable to result, from the
exercige of the powers of government, whether
in the track of the legislative, the judicial, or
the administrative department. To the re-
ligious or supernatural they may be referred,
in so far as they are considered as about or
liable toresult from the exercise of the powers
of government, by the almighty hand of a
supernatural and invisible being, in the pre-
sent life, or in a life to come.

§ 4. The Physical Sanction.

L In general, it costs less labour to report
a matter of fact, with its circumstances, as
presented by the memory, than, at 8 moment’s
warning, to invent, in a train of a given length,
eircumstances, which, without being true,
shall, to the very end, be takeu for such. So

far as this observation agrees with the nature
* See'Table of Springs of Action, Vol. L p. 195.

+ See Introduction to Morals and Legislation,
VoL I. Ch. III. p. 14
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of the case, so far may the physical sanction
be said to operate in restraint of deceptious
incorrectness and incompleteness.

At the same time, if it be in strict form
and high degree that correctness and com-
pleteness are required, neither is the labour
of the memoryaltogether free from uneasiness:
alabour which is the greater, the more distant
in point of time the matters of fact were, and
at the time of perception the less impressive,
especially if, of the first impression, the re-
collection have not, in the meantime, been
refreshed by intervening interests: and here
again we see the physical sanction operating—
operating, but now in the character of a cause
—mot of correctness and completeness, but
of incorrectness and incompleteness.

In the uncertainty on which side this purely
physical sanction will operate with greatest
force, and in the comparative weakness with
which it operates with a preponderant force
in favour of correctness and completeness,
may be seen the demand which has place for
the operation of the several other sanctions
that have just been mentioned —sarctions
to which, in contradistinction to it, may be
given the common denomination of rationally-
operating ones, inasmuch as in their respective
operations the reason — the judicial facalty——
cammot but have been made to bear a part.

§ 5. Popular or Moral Sanction.

IL In the second place, comes under re-
view—the popular or moral sanction.

As to the directien in which, on the field
of evidence, it operates, the restraint which,
generally speaking, it applies to deceptious
mceorrectness and incompleteness is obvious,
and furnishes the matter of the general rule.

Unhappily, out of this rule, ere it can in
every part have been reduced within the li-
mits of exact truth, exceptions, and to no
inconsiderahle an extent, must be cut out of
it. Follows a brief indication of the groups
in which they will be found arranged: —

1. Cases where, by contending interests or
prejudices, a sort of schism, more or less per-
manent, is produced, in the aggregate furce
of this sanction, form one class of thes¢ ex-
ceptions.

2. Another class is composed of those in
which, by the misapplied influence of the po-
litical sanction, —¢. e. of the constituted au-
thorities, at whose disposal that influence is
placed — instead of being applied to the re-
striction, the force, not only of the political,
but thereby even of the popular sanction, is
applied to the encouragement and increase of
deceptious incorrectness and incompleteness,
and that, as there will be occasion moreover
to mention under the next head, in its most
vicious and pernicious form — mendacity.}

+ Mendacity.] Lestthe general rule, agabove
imfu:al.ed, should stand chargesble with incors
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On one and the same oceasion, and even in
the instance of the same individual, in case
of delinquency on his part, the force of the
popular sanction may be seen acting in op-
posite directions at once, — urging him on in
or towards the path of mendacity on the one
hand — pulling him back trom it on the other.
In this confiict, which, then, will prevail 2
the mendacity-promoting, or the mendacity-
reztraining foree? The act in question being
an immoral act, and by the popular or inoral
sunction reprobated as such, brings shame
upon him who is understood to be guilty of
it: and the individual in question hemng by
the supposition actually gmlty of it, if, on
being interrogated, he speak the truth, and
thereby confesses himself guilty of it, he
thereby subjects himself, with more or less
probability, to punishment, and at the smne
tine with certainty to shame. 1If, on the other
hand, his answers to the interro._ateries are
in any respect that which, to afford bim any
chance of safety, they must be, materially
fulse, no soomer does detection follow (nor
can he ever see that instant, in the next to
which it may not follow) than his lot becumnes,
in this case also, the same. To note the ex-
istence of tlus condict, is all that belongs to
the present purpose: as to the reswlt of it.
obviously enough it will on each individual

occasion depend on the preponderance, as

between the aggregate foree of the motives
operating on the one side, and the aggregate
force of the motives operating on the other
side.

rectness, for want of another detulcarion, —a de-
falcation, the need of which is indicated, —not
as in those cases, by circumstances of a local and
temporary complexion, but by the universally
prevailing and unalterable nature of things, men-
tion could not here be altogether refused to that
class of cases, narrow as the deseription of it is.
on which the substitution of falsehood to truth
being, by the principle of probity (taken in that
largest sense 1n which that of Zumanity is in-
cluded in it) not merely allowed but preseribed,
is by mankind in general, in their character of
administrators of the force of the popular or moral
sanction, exempted in their view from that cen-
sure which attaches upon it in other cases. For
examples, the cases of a madman, or a male-
Jacter, requiring information for purposes of
mischief, will snpersede the need oiP any other.
Neither in the shape of veracity, nor in any other
shape, virfue, — nor in the shape of mendacity,
nor in any other shape, vice, — being of any im.
portance but with reference to utility, —to uni-
wversl utility, —let fulsehood, as in the rare cases
above mentioned, be necessary to the prevention
of mischief, falsehood, instead of a crime, be-
comes a duty. But, upon exaniination, notin-
considerable would the ground be seen to be in
extent, on_which, while in respect of probity,
i. . regard for others—duty towards others—
departure from the line of truth may be matter
of indifference, yet by the rule of prudence, i. e.
by self-regard, it would be seen to be rigour-
ously proscribed.
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Thus much as to direction.  As to force,
to the obvious and but too indisputable in-
sufficiency of this sanction, in cases where
mendacity-promoting interests are in a con-
dition toact with those degrees of force which
are but too commonty exemplified, is refer-
able that demand, of which the existence is
so universally acknowledged, for the more
~teady az well as impressive force of the po-
litical sanction: especially in that regulated
and conspicuous form, in which it is made to
operate in tlie band of the judge.

§ 6. The Political, including the Legal
Sunction.

IIL. In the third place, comes the political
or legal sanction.

Foliows a list of the topics which, in re-
lation to this sanction, and its applicability
and application in restraint of deceptious in-
correctness and incompleteness, will come
under review: —

1. Cases or points, in relation to which, in
restraint of deceptions incorrectness and in-
completeness, in judiclally delivered testi-
mony, this sanction is in its nature capable of
being made to operate with a degree of effi-
cieney superior to that of the popular or moral
sanctiom.

2. ("ases or points, in relation to which, in
restraint of mendacity, the force of the po-
pnlar sanction being divided against itself, as
nbove, the force of the legal sanction is wont
to be made 10 operate with a degree of uni-

Jormity greater thau that which the foree of

the populur sanction operates with, in these
SAme cases.

3. Oceasions on which, it being radieally
inapplicable to this purpose, 1the legal finds
itself obliged to resign its task to the force
of the moral and religlons sanctions.*

4, Oceasions on which, under and by vir-
tuc of English law, its operation is rendered
habitually adverse to truth, habitually subser-
vient to mendacity, and upon an ail-compre-
hiensive scale. actually, and to a great extent
purposely, productive of that most peinicious
and all-infeeting vice,

§ 7. The Reliyious Sanction.

IV, In the fourth and last place, comes
the rcligious sanction.

Under every religion, what is but natural
is—that to every important purpose, whether
it be from legal operation, or from any other

* Examples: — Among psychological matters
of fact, in many instances, motives and thence
dispositions, especially where, in the situation of
the individual in question, motives niore than ong
are assignable, any one of which might have been
sufficient to the production of the effect. In re~
gard to another class of psychological facts, viz,
intentions, the legal sancton is sufficiently well
qualified to take cognizance of thein, and, on all
an=ts «F accasions, actually does.
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source, that the iinportance of the purpose is
derived, the religious sanction should, with
its whole force, be made to operate in re-
straint of mendacity: —in restraint of de-
ceptious incorrectness and incompleteness,
The influence of a master on the minds of his
disciples -—the power of a leader over the
conduct of his follewers — depends upon the
correctness and completeness of the judgment
he is enabled to form, a- to what their con-
duet on every oceasion material to his purpose
eventaally wedf be : and thence, upon the cor-
rectness and completeness of sueb information
as he can obtain, a~ to what their condurt
and mode of being is and has been : — their
mode of being. in every imazmable point, not
exeepting their most secret thoughts, inten-
tions, affections, and opmions.

In the religion of Moses, and in tke religion
of Jesus, the energy, us well as steadiness,
with which the force of the religious sanetion
is apphed to this purpose, are oh<ervable ina
pre-eminent and conspicaous degree.®

CHAPTER VIIL
OF THE SECURITITS FOR TRUSTWORTHINESS
IN EVIDENCE.

§ 1. Qualitics desiralle in Euidence.

1. Quaritiis desirable in an a1 ticle of evi-
dence : — these, for distinetion sake, may be
termed the internal securities for trustwor-
thiness in evidence.

2. Instruments — operations —— states of
things — arrangements, legislative and judi-
cial, whirh have presented themselves as con-
duaive to the investing of .he suhjeet in
question with these desirable quabties: —
these may be termed the external sceurities
for trustworthiness in evidence.

Conrectness and completeness — hy these
two already so often mentioned appellatives,
are presented two qualitics, ohviously desi-
rable, both of them, m every article of evi-
dence — each of them for its own sake, and
without need of having its utility enhanced
by suhserviency to any other quality ; —un-
less, for the expression of that desirable qua-
lity, to which they are both subscervient, some
such term as undecepticusness were provided
and employed. Correctness and completeness
— call them aceordingly qualities of the first
order — primary qualities — qualities intrinsi-

* In the instance of the Hindoo religion, a
very remarkable set of exceptions will be brought
to view : but by the licence granted to mendacity
in these excepted cases, no defalcation, materially
prejudicial to the interests, is made (it will be
seen) from the influence and power of the lead-
ing classes,

Concerning the perversion made of the force
of the religious by the political sanction, by means
of the ceremony called un outh, see the ensuing
chapter,
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cally — on an intrinsic account — on their
own account — desirable.

Of these important and desirable qualities,
a perfectly eorreet conception will scarcely,
however, be formed, nnless their respective
oppusites, incorrectness and incomnpleteness,
be taken into acconnt, and their import li-
mited by an adjunct bearing reference to these
opposities.

This adjunct is deccptions.

In a statcment or narration, delivered by
any person, on any occasion, in relation to
any matter of fact, particulars may have had
place in any number, which, though altoge-
ther truc in themselves, may be equally im-
material in relation to the question, whatever
it be, which happens to be on the carpet, —
So many as there are of these immaterial ox
irrelevant particulars, so many are there, in
respect of which 1t may happen, that neither
incompleteness, i. e. partial omission, nor in-
correctuess, I, e. Misrepresentation, shall, with
reference to the matter in question, be pro-
ductive of any deceptious effects.

By rorrcctuess, therefore, must, on this
oceasion, be wulerstood — not absolufe, but
relative eorrcetness; — by completeness, not
ahsolute, but relative completcness: — in
other words, by ecrrectness, that and that
alone. which Las for 1its opposite, deceptious
fncorrectuess — by completeness, that, and
that alone, which has for its opposite, de-
ceptious incompleteness ; —incompleteness, in
that casc, and in that case alone, where, iu
relation to the matter of fact in question,
deception is amongst the effects which it has
a tendeney to produce.

Taking the above for the qualities desirable
on their own account, the following are the
secandary qualities, which present themselves
a~ desirable, on account of those samue pri-
mary qualities, viz. in the character of means
subservient to the purpose of securing to the
article of evidence in question, the possession
of those saine primary gualities.

To save the critic car from excraciation,
to the ahstract substantive let us substitute
the concrete adjective. By one or other of
the following epitlicts may be expressed, it
is supposed, all the qualitics which, in the
character of secondary yualities, can coutri-
bute to invest an article of evidence with
either of these primary ones: — 1. Veracious ;
2. Particularized; 3. Dustinct; 4. Interro-
gated, 1. e. extiacted, and thence completed,
and if need be correeted, and explained, by in-
terrogation ; 5. Fermanent, i. e. consigned to,
and expressed by those permanent charac-
ters. of which written language affords the
most convenient as well az fammliar examyple ;
6. Unpremeditated, in so far as a design of

falsehpod might receive assistance trom pre-

meditation ; 7. Recollected, in so far as re-
collectedness may be necessary to truth, i, e. to
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relative correcinessand completencss ; 8. Not
assisted by undue suggestion, i.e. by sngges-
tion by which falsehood would be more likely
to be served than truth; 9. Assisted Ly dve
suggestion, i, e. by suggestion by which tinth
would be more likely to be served than false-
hood.

§ 2. Instruments of Security, for securing to
Exidence those Qualties.

The following are the heads, under which
every instrument, capsble of serving in that
character with advantage, will, it 1s supposed,
be found reducible : —

1. Punishment.

2. Shame.

3. Interrogation (including counter-inter-
rogation.)

1. Counter-evidence—admission given to it.

5. Writing — nse made of it for giving per-
manence, &c. to evidence,

6. Pubhicity —to most purposcs, and oun
most oceasions.

7. Privacy—to some purpo:es, and on sotne
occasions.

Under each of these heads, follow a fow
words of explanation : —

§ 3. Punishment.

Of the foree of the political sanction, con-
sidered as applicable in the charaeter of a
source of sccurity aguinst deceptious incor-
rectness and incompleteness in evidence, men-
tion has been made above. Punishment is, to
every eye, the most extensively applicable,
and in general the most efficient, shape, in
which, to this as well as other pnrposes, that
foree can be applied.

Quantity — quality —in this place, under
neither of these predicaments, need anything
be said: on both of them, though without
any special reference to evidence, considera-
tion has already been bestowed in other
places.” Remains as the only topic, for con-
sideration of which any special demand pre-
sents itself in this place, that of the extent
proper to be given to the use of this instru-
ment, in its application to the purpuse here
in view.

Mendacity being but an instrument in the
hand of delinquency — an instrument appli-
cable to the purpose of giving birth, through
delinquency, to mischief in all its shapes, —
co-extensive surely with the mischief produ-
cible by mendacity ought to be the applica-
tion of punishment, in so far as punishment
is, with preponderant advantage, applicable to
the prevention of it.

In the track of judicial procedure in parti-
cular, co-extensive with the application and
applicability of that instrument of mischief,
ought to be the application of this remedy.

* See Introduction to Moralsand Lregislation,
and Rationale of Punishment,
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' §4. Judge and Co. — Fulse Eridence rendered
by them dispunishable, where profitable to
themselves. — Mendacity Licence.

Thus much as to propriety : — for practice,
learned ingenuity has discovered and pursued
a more convenient course.

Under the English, not to speak of other
systems of technical procedure, by means of
the command, so easily, when indirectly, ex-
ercised by power over language, an expedient
was found for rendering mendacity punishable
or unpunishable at pleasure. In the person
of a party litigant, or a4 witness, when it was
to be rendered punishable, the allegation or
statement was called evidence ; and to mark
it as such, & particular ceremony — the cere-
mony of an oath— was made to accompany
the delivery of it. When it was to be ren-
dered despunishuble, it was not to be called
evidence : — it was to be called pleading —
pleadimgs — anything but evedence ; — and the
ceremony was to be carefully kept trom touch-
ing it.

At this time of day, few tasks would na-
turally be more difficult, than that of satisfy-
iug the Engli-h lawyer, that pleadings not
npon oath — that anything, in a word, which
in legal use has been carefully and custonia-
rily distingnished from evidence, can with
propriety be termed evidence. But though,
thanks to his ingenuity, so it is that plead-
ings, — all pleadings at least,— are not evi-
dence in name, yet so it is, that everything
that goes by the name of pleading is evidence
mn effect. Al testimonial evidence is state-
ment — narration — assertion: — everything
that goes by the name of pleadinys is so too.
Of evidence, the use and the sole use, is to
command decision : —by pleadings, decision is
commanded, aud in cases to a vast extent and
in continual recurrence, and with a degree of
certainty altogether denied to evidence.

To the purpose of imposing on the adverse
party the obligation of going on with the suit,
the contents of every instrument included
l under the name of pleadings, how replete

soever with manifest falsehood, are taken for
true, and us such, without the name, have the
effect of evidence. The effect (it may be said)
is but provisional: but definitively, to the
purpose of giving to the suit a termination
favourable to the party by whom the instru-
ment is exhibited, — to the purpose of pro-
ducing a decision — a decision as favourable
to him as could be produced by anything to
which the name of evidence has been left,
—to the purpose of producing the selfsame
decision, which, by evidence, supposing it be-
lieved, would be produced, — it has the effect
—not simply of evidence, but of conrclusive
evidence: — the party who fuils to meet the
instrument in question, by that instrument
which at the ncxt step, on the other side,
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ought, in the appointed course to follow it,
Joses his cause,

Of this eventually conclusive evidence, the
power, it may be suld, cannot he great: since,
by go proper and simple an operation as that
of exhibiting the corresponding counter-in-
strument, the party to whaose prejudice the
conclusion would operate gets rid of it. Sim-
ple enough, — Yes: but instances are hut too
abundant, in which the aperation, simple as
it is, is impracticable — foreknewn to be im-
practieable.  To the performance of the ope-
ration, money is nece~sary: and on that side,
money being by the other side known not to
be forthcoming, what is thereby known is,
that the exhibition of the counter-instrument
js not practicalle. It is,accordingly because
foreknown to be impracticable, that the ope-
ration i< thus called for: for which purpose,
falsehiouod. the most barefaced falsehood, is
admitted to serve, admitted by those judges
to whonm its quality isno secret : —adinited
with exactly the same composure as if it were
known to be the strietest truth.

Thus it is, that. under favour of the men-
daeity thus established, every man who, being
to a degree cpulent. has, or desires to take,
for his adversiry, a man to a certain degree
less opulent, has it in his power, whether on
the plaintiff’s side, or ou the defendant’s side,
to give to his Judicially delivered allegations,
by what name soever denominated — plead-
gy or any other — the etfect of evidence: the
effect not only of evidence, but of conclusive
evidence.

And thus it is, that by the forbearance —
the astute forbearance —to give, to the se-
curity afforded by punishm.nt, the extent
necessary to justice, mendacity is generated
and cherished—injustice through misdecision
" produced : — the evils opposite to the direct
ends of justice, produced, by means of the
evils opposite to the collateral ends of justice.

Among lawyers, and more especially among
English lawyers, so commodiously, and thence
so universally, 13 custum accepted as an ade-
quate substitute for reason —so0 unprece-
dented is it for a man to trouble himself with
any such thought, as in regard to any of the
established tormeunts, out of which his com-
forts are extracted, what in point of utility
and justice may have been the ground for the
establishing of them, — or so much as, whe-
ther they have, or ever had, any such ground
at all, — that at the first mention, a question
to any such effect will be apt to present itself
to themn, as no less novel, than idle and ab-
surd. But coneerning judgment by defuult,
and evergthing that is equivalent to it*—be

* Eguivalent to it.] Examples: —In com-
mon.law practice, judgment as in case of'o non.
suit: in equitg practice, taking of the bill pro
confesso, in what is called contempt; for when,
by the ruin of his fortunes, and consequent in-
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it in a House of Commons, — be it in & House
of Lords, —or be it in any otber place, —.
should any such misfortune happen to him, as
to feel himself under a necessity of finding
something in the character of a reasun to give,
in answer to the question — why it is that

Judgment by default is made to follow upon

detault,—his reason would be this or nothing,
viz. that in this case, on the defaunlting side,
want of merits is inferred; and not only so,
but that it is from the allegations contained in
the instrument last delivered on the other
side — it is from that, and nothing else, that
the inference is deduced.

At the same time, that which, be he who
he may. is well known to him—or at least,
but for his own wilful default, would be known
to him—that which he has alwayvs in his hands
the means of knowing —means beyond com-
parison more ready than any which are pos-
sessed by the vast multitude, who, at the
instance of his tongue, and by the power of
his hand, are so incessantly and remerselessly
punished — punished for not knowing that
which it has so diligently and effectually been
rendered impossible they should know, is —
that, in the case of an average individual, the
chances ayainst the truth of the conclusion,
thus built and acted upon, are many to vne.

To be assured of this, all that a man has
to do, is— on the one side of the account, to
look at the average, or even at the minimun
amount of the costs on both sides, which, on
each side, a party subjects himself to the
eventual burthen of, — or though it were at
those on one side only: — on the other side
of the account, at the annual amount of what
an average individual of the labouring class
{beyond all comparison the most numerous
class) — or even though it were an average
individnal of the aggregate of all classes, the
very highest not excluded—has for the whole
of his possible expenditure. This comparison
made, then it is that any man may see, whe-
ther, by forbearance to yo or with an existing
suit, at any stage, on exther side, whether on
the plaintiff’s side, by forbearing to commence
a suit.—~—any preponderant probability may be
afforded, of what is called a want of merits.

Of two all-pervading roasses of instances,
in which, throughout the whole system of
technical judicature, conclusions having been
built, are continually acted upon by men, to
whom, one and all, the premises on which
those conelusions are built, and thence the
conclusions themselves, are, or without their
own wilful default, would be known to he,
false, — this is the first, for the mention of

ability to pay the appointed price for a chance of
Jjustice, a man has been reduced to the lowest
pitch of humiliation, confempt, the offspring o.
pride, is imputed to him : and it is for his pride
that he is punished : — punished, by being ex-
cluded from that chance.
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which the occasion has here happened to pre-
sent itself.

Under the head of non-observance of for-
malities, a failure, considered as being, or at
least, dealt with as if it were evidence —eri-
dence conclusively probative of unfairness on
the part of a contract, or spuriousness on the
part of an instruauent of contraet — under this
other head, mention of another instance will
come to be made, in the chapter on Pre-ap-
pownded Eridence.

Nullification —to which belong conjngates
and quasi conjugates, much too abundant to
be here collected, —— null, void, bad, quash,
set aside, and so forth — nullification is the
name given to the tactitious engine of ini-
quity, by which the sort of effect here spoken
of is, in both instances, produced. Instru-
ments and operations of judicial procedure —
contracts and instruments of contract — what-
soever bas been the subject to which it has
been applied, lawyer’s profit is what the ma-
chinery will be found to have had exclnsively
for its object — lawyer-craft for its inventor
and constructor —iniguity and misery for its
effects.

By encouragement as well as impunity thus
given to mendacity, if it be on the plantifPs
side, the number of snits is made to receive
that addition, which is broucht to it by thosc
in whicli the dishonesty — the mala fides, as
the phrase is —is on the plaintiff's side: by
the like boon bestowed on the defendant’s
side, the like addition is made to the number
of those to whichk continuance is given hy
dishonesty on the defendant’s side.

Sec more to this purpose under the head
of Oath.

On all these occasions, partner and accon-
plice in the fraud on one side of the cause, in
the oppression on the other, the judge, as
well as his collaborators, extract emolument
out of the niendacity thus produced under
the name of pleadings, — the mendacious evi-
dence thus suborned is all in writing, — and
the mass of writing is a mine of fees.*

§ 5. Shame.

By punishment, one part of the force of the
political sanction is employed; by shame, viz.
that which a man is exposed to by detection,
or even by suspieion, the corresponding part
of the force of the popular or morul sanetion
is employed.

In respect of the exfent to which they are
respectively applicable, compared with pu-
nishment, shame has the advantage. For the

# To quote or refer to the instances in which
rofit-yielding mendacityis thus generated, would
be to quote or refer to tlyw whole contents of the
several law-books, in which, under the name of
books gf practice, for the use and benefit of the
members of the profession, the course of judicial
procedure is delincated.
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application of it, much less evidence being ne-
eessary, mendacity thus experiences restraing
in cases in which it wonld otherwise expe-
rience none.t Whether it shall in a greater
degree be exposed to shame than punishment,
depends, however, ina more direct wayv upen
the individual circumstances, than upon the
spreies of the casc.

Taken by itself, and without punishment,
or legal power in any other shape, for its sup-
port, the in=ufficicucy of shame, to this as
well as other purposes, is, however, but too
mayifest,

In cases where the profit of delinquency
rises to 2 certain height, the inadequacy of
shame needs no words to prove it. Though
i the case of shame les, evidence be neces-
sary than in the case of punishment, yet as
neither in the case of shame, any more than
in the case of punishment, can the principle
of restraint opeiate, hut in proportion to the
apparent probability of the transpiration of
evidence, —thus it 1s, that in this, as in other
instances, on the will of those at whose dis-
posal punishment — legal punishment — is
placed, it depends, in a great degree, to keep
delinquency out of the reach of shame, viz.
by refusing, or =tifing, that Jegal inquiry
without which thie evidence camot be made
to transpire.

Applying, with that exception, to all sorts
of cases, shame, when aloue, does not, how-
ever, apply to all sorts of persoms. Of the
few, a great proportion are too high to be
reached hy it: of the maay, a great propor-
tion are too lur.

By a situation by which, in this case, a man
is placed abuve punishment, he is thns but
too effectnally, as we have just been seeing,
placed, moreover, above shame. Under the
name of perjiry, mendacity is covered, not °
only with punishment, but with infamy: un-
der the names of fiction and practice, it is
covered, not ouly with reward, hrt with ho-
nour, Shame touches not that mendaeity,
the seat of which is either at the bar or on
the bench.

§ 6. Interrogation — including Counter-
Interrogation,

In this may be seen thie operation which,
under some circumstances, is necessary even
to the caistence of the evidence, and in all
cases, eventually, if not absolutely necessary
to its security against deceptious incorrect-

-+ In the courts of natural procedure, recently
established in Denmark, under the name of re-
conciliation courts, shame is, or at any rate,
originally was, the sole cause of restraint, to the
action of which testimonial mendacity was sub-
jected : neither punishment nor oath were there
employed: and the success has been such, us to
have reduced toa small fraction the antecedently
customary number of cauves instituted in the courts
of technical procedure,
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ness, as well as against deceptious incom-
pleteness.

Note, that a mass of testimony, spontane-
ously delivered, being supposed incomplete,
therenpon, if, to interrogation asking whether
it be complete, the answer be in the affirma-
tive, incompleteness becomes incorrectness.

On whom —by whom — shall the operation
be performable

1. On whorn ? — that is, on what person?
—the only properanswer seems tobe. enevery
person, from whony, in the situation of era-
munee, infurmation for any purpose of justice
may withreason be expected ; — let thissitua.
tion, as more particalarly deseribed, be on the
plameyds side of the cause, on the defendant's
side of the cause, orin the witness's box. Ap-
plied to the case of a mald fide eranunee, the
utility, not to say the necessity, of the ope-
ration is manifest: appliel to the case of =
bond fide examinee, its utility will be found to
stand on gronnd no less elear; and in prac-
tice, it has heen less narrowed.

By what hand shall this instrument of
elucidation be applicable? Prejudice apart —
prejudice derived from primeval barbarism
and nnrefleeting practice — the answer seemns
not difficult : —Subject only to the necessarily
controuling hand of the judge, from every
hand from which, in this shape, any useful
suggestion can with reason be expected. Not
to speak of the judge, whetlier principal and
permanent,® or assistent apd vccasional,t —
from the hand of a party by whom the evi-
dence was called for — from the hand of an-
other party on the same side of the cause —
from the hand of the party on the opposite
side, or if on that side there b. divers parties,
from the hand of each one of those parties —
fiom the hand of a witness or co-witness called
on the opposite side — from the professional
assistants or substitutes of the parties m all
these several situations — why not even from
an amicus curie ?

Interrogation undequaque is the adjunct by
which interrogation may he expresscd, when
the light which it is so well suited to afford
is let in from all quarters, from which, to the
purpose here in question, light can reasonably
be expected: and, due allowance made for
special reasons to the contrary in special cases,
tnterrogation undequaque may, it should seem,
be stated as the mode preseribed by reason
and justice.

Meantime, by whomsoever applied, cases
are not altogether wanting, in which, whether
physically or no, this secarity, important as
it is, will be seen to be prudentially inappli-
cable: in the shape of delay, vexation, and
expense, preponderant inconvenience presents

* Viz, the judge so called.
Viz. a juryman.
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a class of occasional exceptions, the propriety
of which is obvious.

Meantime, as to what conecerns vexation
and expense, a cause of this nature may exist
at one time, cease to exist at another: and
the cause ceasing, so may the effect.

Cross-examination is a mode of interroga-
tion fumiliar to every English ear: but under
this same name, operations importantly dif-
ferent in nature end efficacy are confounded
and disguised.

In all cases, it has for its opposite exrami-
nation in chief. Interrogation performed upon
an extraneous witness, at the instance of that
one of the parties by whom his appearance in
the character of a witness was ealled foer — or,
if his appearance was called for on hoth sides,
at the instance of him by whom his actual
deposition was first called for.—interrogation
thus performed, being interrogation in chicf,
¢ oss-ceamination is interrogation at the in-
stance of a party whose station is on the op-
posite side of the cause. Cross-examination
Detng thus deseribed, it will immediately be
seen to be but an incompletely extensive, and
npon refleetion, it is supposed, an inadequate
application of the principle of undequague in-
terrogation, as above explained. In English
practice, English-hred procedure has its eross-
exawnination ;~— Rome-hred, to which belungs
equity procedure, u cross-examination of its
own, and that a very different one, 1lence
ambiguity and confusion, the clearing wp of
which must for the moment wait — wait for
matter which, in the next chapter, will pre-
sent itself under its proper head.

§ 7. Counter-Evidence—Admission given to it.

In relation to any supposed matter of fact,
evidence being delivered on one sideof acause,
counter-evidence is any evidenee delivered in
relation to the same supposed matter of fact
on the other side : if more parties than two
with conflicting interests, on any other side.

Besides the influence exercised by counter-
evidence when delivered, the expectation of
it will naturully operate with more or less
force, through the medium of fear of punish-
ment and shame, as a security against temera-
rious as well as mendacious statement ; thence
against deceptious incorrectness and com-
pleteness on the other side.

Note, that as often as, to any article of evi-
dence, the name and effect of conclusive — a3
in the phrase conclusive evidence —is given,
an exclusion is thereby put, in the lump, upon
all counter-evidence not already received, and
upon the effect of all eounter-evidence received
or not received. With what propriety, will
be seen in an e¢nsuing chapter.,

§ B. Writing.

In its application to tbis purpose as to other
purposes, writing, like most other efficient and
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powerful instruments, is capahle of being made
productive of the most heneficial, and, at the
same time, of the most pernicious effect.

To maximize use—to minimize abuse, —
such here, as elsewhere, ought to be the object
of the legislator.

In what way, from this instrument, evi-
dence may be made, in the most effectual
manner, to receive not only permanence, but
distinetness and recollectedness, will he seen
more particularly as we advance. Moreover
where, by distance, the collection of evidence
in the oral mode is rendeied either physically
or prudentially impracticable, to this instro-
ment it is that it must be indebted, not only
for perfection but for existence.

As to the evil effects of which it is liahle
to be made productive, one comprehensive
lot of them has been already brought to view.
Of the ways in which Euglish judges have
contrived to derive emolument and power
from mendacity, aglimps<e ha< just been given:
in all these cases., the mendacity has had wri-
ting, not only for its zelucle, but for its actual
and probably for its necessary and indi<pen-
sable justrument. Vivd voce lies could not
be tared like written ones.

In this way, the evil, of which the abuse
is most directly and certainly productive, is
that which stands correspondent and opposite
to the collateral ends of justice, viz. the evil
composed of delay, vexation, and expense.

But on either side of the cause, by strip-
ping the party of the power, or even of the
well, to maintain his right, this same instro-
ment, through the medimmn of the collateral
ends of justice, is continnally felt striking and
with fatal effects, against the direct ends.

Of writing is composed — if not the whole,
a part at least of the ticket, which every man
has to purchase, who puts into, or is ferced
into, the lottery of the law. On either side,
he to whom the purchase is physically — i
or is thought o be prudentially — impracti-
cable, loses his right, and the loss has misde-
cision for its immediate cause.

In the following mstances, the evilis that
which stands immediately correspendent and
opposite to the direct ends of justice:—

1. It will be seen how, by keeping the de-
ponent out of the reach of those means of elu-
cidation — prompt and irnmediate elucidation
— which apply to the case of orally-delivered
testimony, writing is capable of being made
an instrument of indistinctness in testimony,
producing that frequently deceptious effect to
any amount.

2, By the time which the use of it neces-
sarily demands, it affords room for mendacity-
serving invention to do its work.

3. Keeping the deponent out of the reach
of all mendacity-restraining eyes, it affords
room and opportunity for the receipt of men-
dacity-serving suggestions from all quarters.
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True it is that, in some degree, these evils
2ceive a compensation from the room which,
«. the same time, is left for reflection to other
persons, who, lest the mendacity, if credited,
should be productive of its intended fruit,
viz. misdecision, stand engaged, by interest or
by duty, to apply their exertions to the expo-
sure of it.

But, of the compensation. it will be seen
that it is scarcely adequate; and, be that as
it may, that it may be had without the in-
convenience.

For a bricf indication of the means where-
by the marimization of the use may he eon-
joined with the minimization of the abuse, the
following hints, loose as they are, must yet,
for the present, serve:—

1. Writing having. for its necessary accom-
paniments, delay, vexation, and expense, —
never employ it but fora determinate purpose,

2. Never employ it, but in so far as it pro-
mi~es to be preventive of preponderant evil
— viz, in the shape of misdecision ; — viz.
either on the oecasion of the suit or cause in
hand, or on the occasion of future contingent
suits or causes: or in the way of recordation
te a statistic purpose, for legislative use.

3. For dustinctness, let it be cast into arti-
cles or paragraphs, short and numbered.

4. For prevention of mendacity-promoting
invention and suggestion, tirst receive the tes-
timony in the erally-delivered mode; then, for
recollectedness, receive it in the seriptitious
mode.

5. To give permancnce to orably-delivered
evidence, by minutation and recordation con-
vert it into scriptitious.

§ 9. Publicity, to most purposes, and on most
occasions.

Publicity and privacy are antagonising qua-
lities: from privecy, in so far as it obtains,
publicity recelves its limits: considered as the
effect of design, pricacy takes the name of
secresy.

As to publicity, — concefvable publicity has
no other bounds than that by which the total
number of human bemngs is circumseribed.

In regard to judicial instruments aud
operations in general, and in regard to evi-
dence and the dilivery of evidence in parti-
cular, both publicity and privacy, over and
above those uses by which they are numbered
among the securities against deceptious in-
correctness and incompleteness in evidence,
have other uses, which are referable to the
ends of justice: — but those other uses, some
of which will presently be brought to view,
have no direct bearing on the present pur-
pose.* .

* In the Wesminster-Hall courts —in those
chief seats of English judicature, — of the smali-
ness of the apartment,—.of the small room it af.
fords, by the large propotion necessarily sccupied

—
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Uses of Publicity in relation to Evidence.

1. Of publicity applied to all those instru-
ments and operations without distinction, one
capital and all-comprehensive use consists in
the operation it has in the way of restraint
upen misdecision, and against injustice in all
its other shapes, on the part of the judge: by
it, in character of a safeguard, the force of the
populur or moral sanction is brought to bear
upen his conduct in a direct way: and more-
over, in a less direct way, viz. by its helping to
furnish eventually-convieting evidence, the
force of the legal sanction ; and in so far as, in
the exercise of his authority, it lies in the
way of the judge to restrain or to promote
deceptious incorrectness and incompleteness
in evidence, in so far does publicity operate
in the character of a secuity for correct: ess
and completeness.

2. By publicity, in proportion to the extenr
of it, the mcudacity and temerity-restram-
ing force of the pepular or moral sanction is
brought to bear direetly upon the evidence.

3. In cases in which, by ignorance of the
demand for it, or by sinister interest, in the
shape of consciousness of delinguency or any
other shape, forthcomingness of evidence is
obstructed —1n such cases, in proportion as
the proceedings receive publicity, the pro-
bahility of obtaining evidence receives iu-
crease.

Means of effecting Publicity in relation tv
Erdence.

In the case of orally-delircred evidence, the
means of publicity depend upon — 1. The size
of the theatre of justice; 2 The accommo-
darion which it affords 10 spectators and au-
ditors; and 3. The facility with which they
obtain adwmittance.

In the case of writien evidence, whether
ready written or minuted down from orally-
delivered discourse, it depends upon the ap-
plication made of the press to this purpose,
and upon the extent to which its productions
50 applied are disseminated.

In the casc of orally-delivered evidence,
in 3o far as depends upon the size and other

by the immediate actors in the drama, and by
such other members of the profession as are in
attendance—of all these causes taken together,
such is the effect, that, with the exception of a
very small proportion of those members of the
public at large, who, had they the means, would
not want motives for attendance, publicity is ex-
¢luded : —excluded. not indeed by lezn! laws, but
by instruments of somcwhat stronger mould, —
by physical ones.

On the occasion of those architectursl improve-
ments which have been sometimes talked of, the
provision made, in relation ta the points brought
to view in the text, will, in the breasts of the di-
rectors, afford in no inconsiderable degree. a fest
and & seasure of the regard entertained for the
ends of justice.
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circumstances belonging to the theatre of
justice, publicity depends altogether upon
government : — upon the mode in which appli-
cation iz made of its powers to this purpose.
In the giving publicity to written evidence
shall government be active, or content itself
with being passive? _dnswer——As far as, on
the part of individuals, adequate interest and
adcquate means are found united, a purely
pussive may be the best part for government :
—so far as, on the part of individuals, it
happens to either of those requisites to be
deficient, in so far it lies with government
to supply the deficicney, regard being always
bad to expensc in the character of a prejun«
derant inconvenience : whether it be so or
not, will depend upon the importance of
the cause.

In so far as, in relation to evidence, pub-
licity is necessary to justice, it is so no less
before than after litigation commenced, and
to this purpose the distinction between we-
tual and potential publicity should be kept in
mind.

This distinction applies in a more especial
manner 1o gfficial evidence ;: documents in-
dicative of the transactions of public offices.
In whatsoever office ultimately-potential pub-
licity is from any part of the proceeding
banished, in so far despotiem is established.
But to ultimately-potential to substitute ac-
tual publicity throughout, would, over and
above special inconvenience by disclosure—
(an inconvenience varying according to the
nature of the business,) be productive of such
inconvenience, as, in the shape of vexation
and expense alone, would of itself be {ound
preponderant,

Of official evidence, more may be seen in
the chapter on Pre-appointed Evidence.

§ 10, Privacy, to some purposes, and on seme
oceasions.

Of the circumstances by which, in regard
to legul evidence, a demand for privacy —
understand always relative and provisional
privacy — may on one account or other be
created, a general intimation may be conveyed
by a few words.

1. Purpuses bearing relation to evidence,
and subservient to the direct ends of judica-
ture :—

1. Prevention of mendacity-serving infor-
mation: —the architectural arrangements of,
as well as the course of proceeding in, the
theatre of justice, so ordered, that the testi-
mony, delivering and just delivered, by one
witness, may be kept secret from another.

2. Prevention of those reticences, and con-
sequent defalcations from the complefeness of
a mass of testimony, which, in some cases, are
apt to be produced by extreme timidity, on
the part of a deponent whose trust-worthi-
ness stands clear of suspicion ; especially pre-
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vention of defaleation from the completeness '
of disclosure, where, in resentment of dis- |
closure, special injury is apprehended from |
the unjust resentment of this or that parti- |
cular individual.

I1. Purposes bearing relation to evidence,
and subservient to the collateral ends of ju-
dicature : —

3. Prevention of dixclosures injurions to
the pecumary reputation of individuals, espe-
cially of suitors.

4. Prevention of disclosures injurious to
the moral reputation of individuals, and the
peace of families.

11 Purposes regarding the ends of judi-
cature, but not threugh the particular me-
dium of evidence: —

L. Securing the peace of the judicatory,
and the person of the judge, against casual
violation, Power to the judge. on any par-
ticular orcasion, but for that time only, to
apply, to the nwumber of the spectators, for
special cause assigned, any such Zmuts as shall
be deemed necesssry to this purpose.

2. Prevention of any disclosures that
threaten to be subservient to non-torthcoming-
ness on the part of persons or things. on whose
part forthcomingness is necessary to justice,
whether to the purpose of justiciability, or to
the purpose of evidence.”

Publicity being among the natural instru-
ments of justice, — secresy, unless under
particular limitation, one of the most mis-
chievousiy efficient instruments of despotism,
—hence an obvious memento, on no occasion
to give to privacy any extent bevond what
the particular nature of the occasion abso-
lutely requires.t

Attached to every great theatre of justice
should be a lttle theatre. Leaving the au-
ditory in the great theatre undisturbed — (not
driven out like cattle, as in a division iu the
House of Commons) — as often as any spe-
cial demand for privacy happens to present
itself, (for example, where, for relief to an
uncffending party or witness from an impend- |
ing barthen, pecuniary circumstances are to
be inquired into,) let the judge, taking with
him such persons, the propriety of whosc pre-
sence is indicated by a compromise betwcen

*® kxample:—Temporary relative privacy, ne-
cessary to conceal, from a delinquent, evidence,
by which be would receive warning to withdraw
himself or his effects out of the reach of justice.

+ In the metropolis, in examinations taken in
criminal cases by police magistrates, privacy is
occasionelly given, and that avowedly, to this or
that part of the inquiry : and this secret mode, —
not being employed otherwise than sparinily,
and for special and visible cause, nor even thus
being other than provisional and capable of being
eventually succeeded by complete publicity co-
extensive with the privacy,——justice seems to have
everything to gain, nothing to lose by the tem.

VIEW OF THE RATIONALE OF EVIDENCE.

perament,
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the antagonizing principles, shift the scene
for the occasion into the little theatre,

CHAPTER 1X,

FALSE SECURITIES FOR TRUSTWORTHINESS IN
EVIDENCE — OATHS AND EXCLUSIONS.

§ 1. Ceremony of an Quth—a False Security
Jor Trustworthiness.
SECURITIES against mendacity brought to
view— seeurities in sueh numbers and variety
— and no mentjon yet of oaths —no mention
of that sacred instrument, which, in the ge-
neral estimation of mankind, occupies the
Inghest place on the list of these securities,
and has so frequently been employed, not only
in preference to, but to the exclusion of, alt

those others.

That by the onmis<ion here spoken of, an
emotion of surprise should be produced, can-
not itself be matter of much surprice. In
tie character of an instrument actually and
generally thus emploved, the title of this
coremony to a place upon the list of these
& curities, admnts not of dispute. But. in the
cumacter of an instrument it to be 50 em-
p'oyed, the more closely it is looked into, the
more plainly, it is supposed, will its unfitness
to be so employed be recognised.

Exbibited in detail, and with & degree of
particularity in any degree corresponding to
the importance of the subject, the conside-
ration hy which the condemnation here in
question was produced, would have given too
long an interruption to the thread of the in-
quiry, and run into a degree of extension
altogether disproportionate. Not requiring
to be taken into consideration on the occa.
sion, or for the purpose, of anything that
follows, the matter belonging to that head is
here omitted.}

Meantime, of the considerations by which
so important a conclusion was prod uced, some
intimation, how slight and general soever,
may in this place be not altogether without
its use.

The following are the propositions by which
they may stand expressed. For the present,
they may be considered as so many positions
set down for proof: —

1. That, in the very essence of this instru-
ment, a rash and grossly incongruous suppo-
sition is involved; viz. that, for the purpose
of eventual punishment, and thence for the
purpose of dominion, applicable to any end in
view at pleasure, the power of tbe Almighty
lies at all times at the disposal — at the ab-
solute disposal, of any the most worthless of
human kind,

2. That, by the religion of Jesus, in <o far
as the precepts ascribed to Jesus are to be

3 It will be found in the tract entitled < Swear
not all,” in vol. V. of this collection,
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admitted as containing the expression of it,
the application of any such instrument to any
such purpose as the one here in question
stands prohibited ; prohibited in the plainest
and most pointed terms:* and that for any
exception which a man may feel himself dis-
posed to cut out of that prohibition, imagina-
tion is the only warrant that can be found.

3. That, by the articles expressive of the
particular tenets of that modification of the
religion of Jesus which is established in Eng-
land, the use of it, though deelared allowable,
is not on auy oceasion enjoined.t

4. That, to any such good purpose as that
in question, its efficiency will, if attentively
examined, be found to amount to nothing:
inasmuch as, in every case in which this sup-
posed security presents itself to view as if
operating with effect, other instruments, of
which, in the cbaracter in question, the effi-
ciency is altogether out of dispute, — two
other instruments, viz. punishment and shame,
may be seen, once or both of them, vperating
on the occasion in question, in that same di-
rection. and to that ~amc¢ eud: — and that,
when these instruments are both of them out
of the question, — have not either of them,
any place, — mendaeity, any application made
of this instrument, notwithstanding, is alto-
gerher withouat restraint : — and if called for
by any caciting wotive, takes place accord-
ingly : — and to this purpose, university oatis
and custom-house oaths are brought to view.

5. That, of it=inutility in the chatacter in
question, a continual and unquestionahble, but
tacit and virtual, recognition is made, in and
by the practice of both hou=es of parlianient :
inasmueh as, hy the House of Commons, cpe-
rations, of incowparably greater iniportance
than any to which the sanction of an oath i~
ever applied, viz. measures of legislation —
in a word, laws of all sorts —are vontinually
established on the ground of evidence ob-
tained without any assistance from this in-
strument.

6. That, while to gocd purposes it is thus
inefficient, to bad purposes, vast and indefinite
in extent, variety, and importance, it hasbeen,
is, and threatens to continue to be, but too
efficient : for that the instrument being in its
nature alike applicable on every imaginable
occasion, — viz. not only on those occasions
oun which the oath has been distinguished by
the name of an assertory oath, but on those
on which it retains the name of a promissory
oath, — whatsoever pernicious effects it is
found pregnant with in the latter of these two
characters, will be attached to it, inseparably
attached to it, in whichsoever of the two it
be employed.

® Matt. v. 34 Swear not at all
Article 30— We judge that the Christian
religion doth not prohibit, but that a man may

Bwear when the magistrate requireth.”
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7. That, in the character kere in guestion,
viz. that of an asserfory oath, it has already
been seen to be a main, an indispensable in-
strument, in the organization of the system
of mendacity licences above mentioned.

8. That, in this same character, it has, in
a variety of ways, the effect of obstructing
the action and weakeuing the efficiency of .
the laws.

9. That, in a sort of ambiguous or mixed
character, composed of that of the assertory,
and that of the promissory oath, it has the
effect of bewildering the conceptions, corrupt-
ing the morals, and enslaving the consciences
of men in the situation of jurymen : contribu-
ting, in eonjunction with other instruments,
to the converting them into puppets in the
hands of judges.

10. That, in the character of a promissory
oath at large, it is employed, and but too
naturally, and with but too much frequency
and success, in giving union, foree, and effect,
to the mischievous enterprises of criminal
and lawless conspirators,

11. That, in this same churacter of a pro-
missory oath, in the mouth of an English
monarch, it is but too well adapted to the
affording pretence and encouragement to mis-
rule by abuse of prerogative : and on this oc-
casion, the application made of it on and by
the corunation oath is brought to view.

12. That, in those sesats of superior educa-
tion, in which the characters of a consider-
able proportion of the future ralers of the
comrmunity are formed, the use that has been
made, and continues to be made, of this
instrument, is such, as to have introduced
distortion into the intellectual, as well as
corruption into the moral part, of the mental
frame : and on this occasion, a fundamental
error in morals and Jegislation -—an error re-
specting the nse and application of punish-
ment — forced by an irresistible pressure into
the mind in that tender and yielding state of
itz growth, is brought to view.

13. That, on any of the occasions, on which,
to the purpose of judicature, it is employed
in the character of an assertory oath, there
exists not any real need of it : — for that its
place may be supplied, and with great advan-
tage, by other and unexceptionable arrange-
ments: of which arrangements an indication
is accordingly brought to view.

§ 2. Exclusion of Evidence — a Fualse Security
against Deception.

In the character of.a security against de-
ception, putting exclusion upon evidence is a
practice, which appears to have as yet been
everywhere in use: and in the boundless field
of evidence, vast in the aggregate, — prodi-
giously diversified in respect of the seat of
the particular spots, — is the extent that
would be found occupied by this mode of
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husbandry, even in those regions, whichso- |
ever they may be, in which the use made of
it has been least extensive.

¢ 80 universally as this sort of arrangement
bas been received in the character of a secu-
rity against deception, is not then its title to
that character,” says somebcdy, ““a good one ?
If exclusion put upon false evidence be not a
secarity against deception by false evidence,
what else can be? In comparison of this,
how precarious is the effect of all those other
securities put together! Can a man have
been deceived by evidence whieh has never
been so much as present to his mind ?”

No, certainly: and so it is, that if no evi-
dence at all were on any occasion admitted,
deception by evidence could not on any occa-
sion be produced.

But deception may be, and is produeed,
deception and thence misdecision, — not only
by evidence, but for want of evidenee: pro-
duced, viz. by false or otherwise fallacious evi-
dence on the other side: or by causing not to
be believed, the existence of a really existing
fact, the existence of which, had the evidence
been admitted, would have been believed,

Moreover, if, on the part of the judge,
deception be pernicious, it is so only in so
far as it is produetive of misdecision : and if
nisdecision itself be pernicious, it is so no
otherwise than in so far as it is productive
of injustice : injustice, viz. of that sort which
stands opposite to the dirert ends of justice,
as above explained.

If misdecision be one cause by which in-
justiee is produced, non-demand is anotber,
When a man is well assured that the evidence,
without whiclh the justice of bis demand can-
not be made appear, will not, if presented, be
admitted, —in such case, be his demand ever
80 just, and the loss of the object of it ever
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s0 fatal to him, he forbears, if he be well ad-
vised, to present it.

By non-demand and misdecision taken to-
gether, that of the practice of putting exclu-
sion upon evidence, the gfféct is much more
frequently to prodice than to prevent injustice,
— 80 1nuch so, that it would be a prodigious
benefit to justice, if exclusion of evidence
were, in so far as it takes this for its ground,
itself for ever, and in every instance, ex-
cluded, — is a persuasion, entertained after
little less than fifty years of consideration, on
grounds of which a stight outline will be given
in the present abstract, the filling it up being
reserved for the body of the work.

“ But trustworthiness — (it may be asked)
why spenk here of trustworthiness? Ry
whom ean any such conception have been
entertained, as that exclusion of evidence
ean operate as a security for the trustwor.
thiness of evidence? as a security for its
title to credence, any more than for iis ac-
tually ohtaining eredence ?”

[Cn. X.

No, certainly : not for the trustworthiness
of the particular lot of evidence to which, in
the instance in question, the exclusion is ap-
plied : for, by the exclusion put upon it, its
untrastworthiness i- always affirmed: — not
for the trustworthiness of that one Jot ; but
however for the trustworthiness of the whole
remaining mass, of which that lot, had it
obtained admittance, would have made a
part: if so it be, that after the exclusion of
whatever articles have been excluded, there
be remaining any others to which admittance
has not been refused.

CHAPTER X.

OF THEE RECEPTION AND EXTRACTION OF EVI.
DENCE, ©iZ, WITH THE HELP OF THE ABOVE
SLCURITIES.

§ L. Oral Interrogation — Minutation or No-
tation— Recordation or Requsiration.

Reception and extraction—under these two
words may be included all the several modes
in which, and operations by which, an article
of evidence can make its way, and present
itself to the faculties of the judge.

1t, on the delivery and reception of the
article of cvidence, not only the person by
whom it is delivered, but the judge by whom,
or under whose direction, it is received, and
everybody else, is, with the exception of the
acts just mentivued, purely passive, — recep-
tion presents itself as heing in that case the
proper term.

If, for the purpose of producing or pro-
moting the delivery, any operation be per-
formed, that operation will be found to be
an act of iaterragation; and. in so far as any
evidentiary discoursze, that follows in the form
of a response, is considered as the fruit or re-
sult produced by the operation. the operation
muy be termed extractwn, and the evidence
thus obtained may be said to be exrtracted.

Of reception as applied to evidence — of an
operation so eminently simple, — little, it is
obvious, can naturally require to be said. On
the subject, of ertraction — a business of no
slight eomplexity and difficulty — no incon-
siderable part of the work will unavoidably
be expended.®

By interrogation in the oral form, by in-
terrogation in the epistolary form, or by any
such mixture of the two as by incidental con-
venience may happen to have been indicated,
— by any of tbese three means — in any of
these three modes, may evidence be extract-
ed. In the body of the work, how to employ
each to the best advantage, will be found a
principal subject of inquiry, in the book of
which this chapter bears the title.

Answers, impromptuary — called forth
without time allowed for mendacity - assist-

* Book IIL
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ing inventien or recollection — questions put
singly—questions deduced from and grounded
on the answers, — from these eircumnstane.s,

which attach themselves as of course to the '
oral mode, the efficacy of that mode of ez-
traction, and, except in particylar eircum-
stances, its superiority over the epistolary
mode, will be deduced: its superiority, viz.
with reference to the direct ends of judica-
ture, over and above its more manifest supe-
riority with relation to the collateral ends of
judicature, — viz. avoidance of delay, reza-
tion, and exrpense.

Of the advantages deducible from this mode
of extraction, a part, which in sume cases will
be in no inconsiderable degree pregnant with
instruction, will in effect be lost, if the judge
by whom, on the matter of fact, the decision
is to be pronounced, be not present on the
occasion; himself a percipient witness of the
deportment of the person from whose lips the
verbal information is extracted : — deport-
ment, that mode of expression and source
of instraction, by which, on the theatre of
amusewent, without any aid from words,
whatever is meant to be communicated is not
unfrequently expressed.

Notes or memerundums in writing, in any
and what cases —on any and wbat conditions
— by any and what persons — shall they be
con~ultable, under examination? Interroga-
tion of a suggestive nature — in any and what
cases — by or from any and what persons —
shall it be allowed? Disrrcoditive interroga-
tion — interrogation, the etfeet of which may
be to reflect discredit on the exanince — to
fix a stain, or cast a shadow of doubt upon
his reputatiou for probity, and therchy dimi-

nish the apparent trustwortliness — the pro-
bative force — of his testiinony, shall it, in
any and what cases, be allowed? In the hod\
of the work, to all these several questions,
answers are endeavoured to be provided.

Be the evidence thus extracted what it
may, it would lose much of its eventual use,
and of any decision grounded on it, the chance
of its being conformable to justice would be
very precarious, — if, in the article of perma-
nence, in the event of its being, in the opinion
of a party on either side, worth the trouhle
and expense, it were not capable of being put
upon the footing of ready-written evidence.

Hence comes the demand fo reyustration
or recordation ; — the two words being consi-
dered as synonymous, and taken in the large
and simple sense thus indicated, — and not
perplexed and narrowed by technical restric-
tions,

Hence again, on the present occasion, the
demand for minutation or notation, — on the
present occasion, the necessarily attendant
operation by which the matter for registration
must he supplicd.

To the judge, for the purpose of occasional
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recollection, - against the judge, in the case
of incidental misconduct, or misdecision, if
; accompanied with h]ame — both ways, to
and for the henefit of the partles on both sides
of the suit in hand, and more especially to
the party on that side which is most in the
right, —in some cases, to the parties eventu.
ally concerned in jfuture contingent suits, in
which it may happen to the same matter of
fact to come, any part of it, into question,
— to parties to whom, but fur the evidence
thus preserved, it might happen to find them-
selves under the necessity of erdeavouring to
establish this same matter of fact, and to that
purpose to engage in a contest which by this
means is prevented, — lastly, to the legu;lator,
in respect of the grounds, on which, in case
of admittance given, as hereinafter proposed

to suspicious evidence, he may, by observa-
tion taken of its mature and result, feel him-
self disposed and authorized to give confir-
mation to any rules, to which in this behalf
he may have thought fit to give a provisional
acceptance, or to substitute other rules iu
their stead ; — in all theese ways, the trans-
formation of oralinto written evidence will be
seen to have, in cases to an indefinite extent,
its use.  Notation, or say minutation, — fol-
lowed by recordation, or say registration, —
are the operations by which this transforma-
tion is effeeted.

In what cases shall these operations be
performed ? — by what person or persons,
and it what mode? Such are the questmns
for which, under this head, answers are, in
the body of the work, endeavoured to be pro-
vided.

§ 2. Extractivn should not be severed from
Decisivn,

Superintending, at the very time of extrac.
tion, the extraction of the evidence which is
to form the ground of the decision, — and
forming the decision which has that evidence
for its ground, — b¥tween these two opera-
tions so intimate is the connexion, that with-
out considerable danger of misdecision they
cannot (reason may have already been seen
to suspect) be severed and allotted to diffe-
rent minds. The one is no less essentially a
judicial function than the other. By any de-
ficiency, in respect either of skill or probity,
on the part of him by whom the grounds for
the decision have been formed, the most con-
summate measure of both these qualifications
in the breast of him by whom, on these same
grounds, the decision is pronounced, may have
no better effect than that of rendering mis-
decision the more sure; and whoever is not
fit to beintrusted with the definitive function,
it seems not easy to coneeive how he should
be fit to be intrusted with that which, in the
way that has just been seen, is prepa aiury
to it
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When the judge, by whom a decision on
the evidence is pronounced, was not present
at the extraction of it, the loss of the in-
formation afforded by deportment creates a
deficiency, the value of which presents, as
already intimated, a consideration, to the force
of which, no preponderant force, it should
seem, can be opposed.

When the judicatory, being a many-seated
a5 & mathematician would say, a poly-he-
rous) judicatory, one judge, who, alone or

with others, had been employed in the husi-
ness of.receipt and extraction, is, in conjunc-
tion with those, if any, and with others in
additional numbers, employed in the furming
the decision, — it may be a question whether,
under this palliative, the mischief of the sc-
verance be diminished or increased. Adding
to a judge, whose means of judging are supe-
rior, a number of others, with equal power,
whose means are inferior, is an arrangement
which, upon the face of it, presents no very
great probability of superior reetitude.”

In the case of appeal, if on the question
of fact appeal be allowed, this disadvantage
must be submitted to: and under whatsoever
forms, and by whatseever names, an appeal
on the question of fact is carried on, what-
soever advantages may be found attached to
it, will have this disadvantage to coutend
with.

Of a severance, npon the very face of it
so unnatural, the not very deep-seated causes
will he pointed out : and it will be seen how
far they are from coinciding or being consis-
tent with any sincere regard for the interests
of truth and justice.

In judicial procedure, everything having

* Under Rome-bred procedure, in the French
edition of it,in the deciding judicatory, the judge
by whom the mass of evidence had been received
and extracted, was called the Juge-Rapporteur:
—_ angso in other poulrlltries illl wh{;’ch Rome-bred

rocedure is principally employed.

P The tumi.nlz'; overto a ci’eur)k’s clerk, examining
each witness in a féte-a-fite, the formation of
those grounds, on which, in all the parade of
publicity, the decision pronounced by the head
of the law is to be determined, is among those
exemplifications of interested negligence, which
were reserved for English judicature,

By the arrangement by which he is thus laid
under the happy impossibility of judging well,
the purse of this or that other great dignitary is,
as usual, swelled.

In other countries, in those judicatories in
which the same mode of extraction, viz. the Ro-
man mode, is pursued, not only is the function-
ary, by whom the evidence is extracted, a judge
of the same class, denomination, and rank,—and
at other times employed in public in the same
occupations as those are, by whom the decision
which is to be pronounced on the ground of the
evidence thus collected is to be formed. — but in
that judge, improbity finds a constantly present
check, imbecility a constantly present support, in
the person of an aftendant scribe.
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for its author the man of law — everything,
on this as on other oecasions, under favour
of the darkness of the age, had everywhere,
of course, for its chief, not to say its sole
object, in as far as circumstances admitted,
the convenience — the advantage in every
shape — of the man of law,

To this cause may be referred, without dif-
ficulty, so many pernicious applications as in
this field may be seen made of the principle
of the division of lubour ; — that genial prin-
ciple, the fertility of which is, in the field of
political economy, so salutary.

DBeneath, as well as on, the bench, in each
offset, into which by division the pelypus —
not ta say the leach — has contrived to multi-
ply himself, behold at the same time a sereen,
by which the light of true information is shut
out, — a discolouring medium, by which false
light is let in, — and a sponge, by which the
substance of the litigants is absorbed.

The judge, decomposing himself into the
evidence-collecting and the deciding judge :—
the agent of the party, into the attorney and
the advocate:— each of these again into a
cluster of sub-offsets, the more numerous,
the more favourable to musrepresentation,
— to its consequence. misdecision, — to the
boundless increase ot factitious and needless
deluy, vexation, aud expense.

Linmediately under the bench, the seribe
has decomposed himselt, or rather las been
decomposed by his master the judge, into a
similar cluster of the like offsets, that in each
of them the master may find an additional
sponge. By the whole tribe together, as uch
as possible done of that by which fees are
collected; as little as possible, —and little
indeed that is! — of that by which the pur-
poses of justie — the true ends of judicature
—are served.}

§ 3. Epistulary Interrogation.

In certain cazes, the employment of the
written, viz. the eptstolary, mode of extract-
ing evidence becomes matter of necessity or
convenience :— what (it will be asked) iz the
description of these cases? For furnishing an
answer expressed ingeneral terms, two classes
of cases may be brought to view: 1. Where,
by the nature of the case, for the formation
of such answers as shall be uecessary to the
correctness and completeness of the mass of
evidence, a greater length of time employed
in recollection and consideration is neceseary,
than is compatible with the operation of ex-
traction, when performed in the oral mode;
2. Where, by the remoteness of the abode
of the examinee from the seat of judieial
inquiry, the employment of the oral mode is

4+ For examples of a sort of matter which
might with advantage be comsigned to remem-
brance, and is not, see Chaper XXIII. Safes
guards, §e.
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rendered either physieally or prudentially im-
practicable.

For the better securing the efficiency of
the interrogative process when carried on in
this mode, two arrangements, in the character
of sub-securities, will be brought to view: for
the sense of responsibility, respounses (as under
natural procedure) in the first persor, not (as
under tecknical proeedure) iu the therd ;— for
distinctness and facility of reference, thence
also for responsibility, paragraphs, himited in
length and numbered.

Of these practival arrangements, the ra-
tionale is particularly developed in detail: and
if sucli as is supposed be the demand for them,
notwithstanding the security afforded by an
instrument so powerful as the practice of in-
terrogation is under whatsoever disadvantages
applied, — much greater must it be in the
case, i1 which the declaration is delivered
without the benefit of any sueh security, as
in the case of a b/l iy equity,—an enswer in
equity,—a paper of special pleading at com-
mon law, —or an affidavit.

§ 4. Modes of Interrogation principally in use.

The jform of the discourse, viz. oral or
seriptitious, —the constitution of the judica-
ture,— and the distinction, such as it 15, be-
tween publicity and privacy :— out of these
three circumstances put together, five dis-
tinguishable, and alike established modes of
exumination Or interrogation may be seen coni-
posed :—1. The oral mode, per partes, coram
Judice et assessorihus publice 5* 2. The episto-
lary mode per purtes i1 3. The oral mode, in
serreto per judicem deleaatum } 4. The oral
wmode, in secreto per judices wtringue dectos

4. The oral mode, per judicem publice§-—OFf ;

these sevesal modes, the comparative subser-
viency to the purposes of justice is in the
body of the work endeavoured to he brought
to view.

Browbeating — 1 mean the species of pro-
fessional or rather official insolence and op-
pression (I say official, for the advocate cannot
offend unreproved, but he bas the judge for
his accomplice) — browbeating presents an
objection, which by practitivners under the
secrel mode bas been urged§ against the fust
of these modes, and with but too much jus-
tice, if, as it seems to be tacitly assumed, the
abuse were an irremediable one. A remedy,
if not absolutely sanative, pallistive at least,
will be found suggested.

* Asin jury trial. 4 As by a bill in cquity.
} As in the court of chancery’s examiner's
ce. in town causes.
il As under the commissions issued by the
court of chancery, for taking evidence in coun-
1Ty canses,

€ A< on examination taken by a justice of
peace.

§ Brown, 1. 479.

Vor, VL

o

RECEPTION AND EXTRACTION OF EVIDENCE,

l

33

§ 5. Oral or Epistolary mode — which to

employ ?

By the oral mode in its best form, or by
the epistolury mode in its best form,—-by
which, in any given case, will, upon the whole,
be rendered service the most profitable to the
purposes of justice? The answer has been
seen already, and has an unavoidable depen-
dence on the individualizing eircumstances
of each individual case. Among the cases——
(extensive the collection of them will be seen
te be) —in which a conflict is apt to teke
place between the direct and the eollateral
ends of judicature, this will be seen to be
one. In many instances, where for rectitude
of decrsion the oral mode might be preferable,
for avoidance of delay, vexation, and expense,
attached to personal attendance, the episto-
larv mode may be the only mode pruden-
tinlly, in others the only mode physically
practicable. In other cases, where, for assist-
ance to the orel, the epistolary mode, or vice
versa, might not be altogether without its use,
the additionsl load of delay, vexation, and ex-
pense, that might be found inseparable from
it, might recommend the sacrifice of it.

The proposed examinee, —in what quar-
ter is lis station in the theatre of justice ?—
on the defendant’s side, on the plaintiff's side,
or in the witness’s box? Correspondent to
these differenres in position, different an-
swers may be found best adapted, upon the
whuole, to the purposes of justice.

Epistolarily extracted, — shall it, in any,
and what caces, be deemed sufficient, without
orally-extracted evidence? In the first instance
and provisionally, the answer will be seen to
depend, as above, upon the particular circum-
stances of the individual case. But, in ulti-
matsa resort, the conflict hetween affirmance
and disaffirmance still remaining, no decision
that s to he immediately definitive, will, it iz
believed, be found sufficiently grounded, that
has not for its warrant an examination, coran

Judice, ef partibus, face to face.®

§ 6. Cross-eramination — Anglicé, and
Romano- Anglicé.

Under the general head of interrogation,
eross- cramnation has been mentioned as a
term pregnant with confusion: for an attempt
to dispel that confusion, matters are now ripe.

Cross - examination being performed, as
above, in the only genuine and rational — in
the English-bred mode, -—the questions put
on one side have in part, for their ground, the
answers given to the questions put on the
other : —performed in the Rome-bred mode,

* Thus, after an answer put in upon oath to
a Lill in equity, the contest is Liable to conclude
(though by a separate cause) with jury-trial, on
an indictment for perjury. Add to this the more
frequent case of an issue, c
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the questiong are all framed, by a person, from
whom all questions on the other side, conse-
quently all errors of which they can be pro-
duetive, are kept avowedly and anxiously
concealed.

In Rome-bred procedure, the process of ex-
traction, for how wany days or weeks conti-
nued, being kept involved in impenetrable
darkness. what the nature and effeet of cross-
examination thus pecformed i~, may be a se-
cret, — not ouly to the non-lawycer, but even
among lawyers, to any except those whogse
particular branch of exaperience has initiated
them into the mysteries of that antique and
adscititious system of proeedure.

§ 7. Confrontation and Repetition Romanicé.

In Rome-bred procedure, two courses or
stages of proceeding, — the one coafrontation,
the other re-eramination, Romano-Gallicé re-
colement, — Romano-Seoteweé repetition,—Ro.
mano - Anglo - Ecclesiasticé, also repetition,s
— both of them, in name at least, and in the
character of distinet processcs, and causes of
proceeding, in substance alike unknown in
English-bred procedure, occupy each of them
a conspicuous place.

If sc it he, that o a question of fact, in all
places, and at all times, not to speak of all
causes, the means and modes of forining a just
ground for decision cannot but be much the
same, — how comes it, that two operations,
to which, under the governments of civilized
countries in general, modern as well as ancient,
so much importance has been attached, should
be ina manner unknown to Englich juactice *

On the continent, both confrontation, and
the examination called recolement and repeti-
tion, are confined to penal cases of the Ligher
order. By confrontation, the system of dark
seelusion being, for this purpose, and pro tanto,
subjected to a partial and momentary relaxa-
tion, supposed co-delinquents, with or with-
out the addition of unsuspected witnesses,
are brought together, and set to ply each other
with mutual interrogarions :——scene, the dark-
ness of the judicial closet, — under the inspec-
tion of the judge — with or without hi= seribe,
— at any rate, with no other check upon him
than what may be supposed to be applied by
the prescnce of that more or less dependent
subordinate.  Establishing the identity of the
supposed delinquent, and promoting the dis-
elosure of all relevant matters of fact, are
the objects which confrontation is stated as
having in view.

Securing correctness and completeness
against misrecollection on the part of the
examinee, — securing his treedom against se-
duction, wkether in the form of intimidation
or enticement, considered as capable of being
administered to him by the judge, — securing

* Brown, L 174,
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the authenticity of the minutes sgainst mis-
representation at the hands of the judge, —
such are the purposes, to which the system of
regulations relative to these objects appears,
how nnsuccesstully sovver, to bave been di-
rected.

Between these two operations, thus upoun
the face of them so dissimilar, so close how-
ever is the analogy rmagined and aseribed to
them, that, under the Romano-Gallic pro-
cedure. cases are laid down, in which con-

Jroatation is to find in 7epetitron a declaredly

adequate substitute.

In the rase ot confrontation, the scantiness
of its upplication, —- as if there were any sort
of case in which light from all quarters were
less condueive to rectitude of decision than
another, — in the case of repetition as well as
confrontation, their conjuuct insufliciency to
every useful purpose, in ecomparison of the
security afforded by publicity and open doors,
will be held up to view.

Under the English mode, without the name
and form, jury-trial, whether preceded or not
by the preliminary examinations performed by
a magistrate, gives in part the effect, and by
aslight extension of the right of interroga-
tion might be made to give the whole, of the
effect of confrontation. Tn regard to repeti-
tion, preceded by that same preliminary exa-
wination, it gives actually part of the good
effect, and might easily be made to give the
whole of the good effeet, so vainly aimed at
by repetition when performed in the close
mode.t

CHAPTER XI.

COLLECTION OF EVIDENCE — ENGLISH
PRACTICE.

§ 1. Natural Procedure, — Fut Modes — Par-
hamentary und Jury Trial, §e.
* Video meliora proboque, detericra sequor.’

The best they know and praise, — the worst pursane,
Never was trite adage more fully exempli-
fied, never more completely verified — veri-
fied in those high situations in which it is
lea~t excusable.

Of the system hest adapted to the colleet-
ing of evidence, though the several leading
features, with their respeetive uses and ex-
cellences, may never yet have been distinctly
and completely brought to view, of this best
sy«tem, — the only one that ever could really
have had for its olpect the discovering of
truth, and administering of uncorrupt justice,
there ix no sceret: no secret can there ever
have been, to any of those by whom, to the
extent of their power, the two worst modes
that could he found have all aloug, as will be
secu, becn employed in preference.

+ Viz by wmdegnaque interrogation, if sub-
stituted to tire mcomplete mode in use.
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This consciousness will be placed in broad
daylight, before this chapter is at its close,

‘On this occasion, for giving ideas of per-
fection carried into practice, two modes of
extraction require to be presented to view
on the same line; viz. the mode pursued n
purliamentary committecs, and the mode pur-
sued in jury-trial: — presented, not now it is
true, as standing as yet, either of them, on
the very summit of the ~cale of perfection,
or at least jury-trial, — but as capable, wlen
put together, of enabling the mind to form
an idea of it:— the parliamentary mode as
being ncavest to perfection, — the Jury mode
as being the most familiar to the public mind.

Ou this same occasiomn, be it ubserved, the
compesition of the judeatory is a rubject that
should be kept comnpletely out of view. How
important soever, —in itsclf, and with re-
ference to the ultinate result of the inquiry,
—yet, with reference to the subject here in
question, viz. the modz of receipt and extrac-
tion, it is a matter consparatively foreign and
irrelevant.

At the time wlhen the system of yury-tiial
was first formed, vot culy was pridag alvo-
gether unknown, but even writing, the great
source of complication, was, except in the
instance of here and there an inrtrument of
primary importance, publie and private to-
gether, scarcely in use. The ignorant sim-
plicity of the age, while it insured a propor-
tionable degree of simplicity to all subjects
of discussion, insured at the same time a cor-
respondent degree of simplicity, precipitancy,
and imperfection, to the course pursued in
examining into the grounds and meerits of all
subjects of dispute. Slight was the degree
of vomplication, or even of estimated difficulty
and importance, that sufficed to give, to a
legral knot, the character of a Gordian one : —
and in that case, for the cutting of it, in some
instances an assertion of the party, conceived
in the most general terms, with the ceremony
of an vath for sanctionment, and a generat
attestation of character for corroboration, —.
in others, a mutual attemapt to murder, called
un appenl to heaven, was received in prefer-
ence to, and to the exclusion of, all other
evidence.

In jury-trial, the grand features or excel-
lence ure — interrogation by parties oun both
sides — examination vivd vece — consequent
exclusion, tv a considerable degree, of the fa-
eulties of mendacious inventivn and sugyestion
— these, together with the publicity given
to that part of the system of procedure. Of
these, — in contradistinetion to epistolary
statement, and written depositions, consisting
of statements minuted down in the shape of
answers to preconcerted snd written interro-
gatories,—vivé voce deposition was the neces-
sary result of the rudeness and ignorance of
the age: while, in contradistinction to inter-
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rogation by the judge alone, — interrogation
performed by persons interested on both sides,
a2 well as by the judge, — this, and the pub-
licity of the Inquiry, was, with or without any
adequate or clear conception of use and sub-
servicney to truth and justice, the natural,
if not the necessary, result or aecompaniment
of what there was of populurity in the con-
stitution of the judicatory: — a jury being &
sort of sefect committec, gradually and silently
suhstituted to the whole body of the free-
holders, — 1o the whole mass of that portion
of the people whose feelings and interests
were alone, in thuse days, considered as
having any clann to notice.

1n the mode of extraction then and thus
pursued, the great defeet was and is — the
want of time for occasional recollection, and
eventually necessary ulterior investigation,”
and consequently the non-employment of
wruing, in the character of an instrument for
exlabiting, correcting, completing, and pre-
serving, the result of those instructive ope-
rations,

In the system of parliamentary procedure
— parliamentary-committee-procedure —this
deficiency, fatal to the purpuse of inquiries,
applied to such suhjects, and directed to such
objects, as it could not but have been, — has
long since, and continues to be, effectually
supplied. This modern mode of procedure,
not baving taken its commencement till the
art of writing had come pretty generally into
use, — till, in the character of instruments of
investigation and dispute, the productions of
that mind-exalting art had become abundant
and generslly diffused, — and (as will be seen
a little further on) no sinister wnterest having
place, powerful enough te overrule, in this,
as in the otber case it has done, the dictates
of truth and justice, — the consequence has
been that degree of comparative perfection,
the fruits of which bave been so copiously
reaped, winle, for want of motives and ccea-
sions for holding it up to view, the thing it-
self has been so little noticed.

1n the mode of collecting evidence pursued
in the courts of summary procedure in gene-
articular in the summarily pro-
v thisdeficiency, that, in cases attended
with a certain degree of complication,—cases of
account, for example—jury-trial has been found
to be absolutely unfit for use: - instances to a

eat extent, and of capital importance, abso-
utely incapable of being applied to the purposes
for which it continues to be in outward show em-
ployed, and declared to bein use. In these cases,
no decizion being really produced by it, the party
wlio is in the right, is made to suffer the whole
of the burthen, without the lElu:sssibility of reap-
ing any benefit from it. Thus is the serpent
substituted for the fish, and in the hands of Judge
and Co. employed as an instrument of deceit and
depredation, in a manner that has been particu.
larized and proved in another place. See Scutck
Rcform.
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eeeding judicatories of justices of the peace, as
well as in the small-debt courts called courts
of cansrience, there exists nothing to hinder
the combination of those several features of
perfection : — nor, under favour of the auspi-
cious absence of all technical bars, does any
reason present itself for supposing, that in
such desirable combinations they are not ac-
tually and generally employed. But as in
these comparatively simple cases, any compa-
ratively considerable demand for recollection,
investigation and reference to, and selection
from, written documents, will not frequently
present itself, so, in both these instances, con-
cerning the mode of procedure tbus pursued,
so little is the notice that has been gencrally
taken, and so slender is the utmost account
that is anywhere to be found of it in print,
— that, on the preseut occasion, what men-
tion is made of them has principally for its
object the showing, that, while so richly de-
serving as they are, not only to be brought
to view — but held up exclusively for imita-
tion, they have not on the present occasion
been overlooked.

§ 2. Unfit employed, to the exclusion of the
above fit modes.

In relation to the modes of collecting evi-
dence, employed, to the exclusion of the jury-
trial mode, by English judges, if ever the
time should come, in which, to the good peo-
ple of England, justice and injustice should
cease to be matters of indifference, the follow-
ing propositions will not perhaps be deemed
altogether undeserving of their notice.

1. That the only forms in which, in so far
as they have found themselves at liberty,
English judges bave received those commu-
nications, to which, with the effect, they have
given the name of evidence, are depositions
and affidavits.

Deposztwns, being composed of testimony
collected in the Rome-bred mode, viz. in
secret, under the sanction of an oath, by the
nominee of a judge, or by the nominees of the
parties on both sides, in answer to strings of
questions, prepared on behalf of the parties,
and thus reduced to a written form, to which
the deponents are made respectively to annex
their signatures and gffidavits of ready-written
statements delivered under the same sanction,
but without being subjected to interrogation.

2. That these modes are both of them re-
pugnant to every one of the true ends of ju-
dicature, conducive to deception, and thence
to misdecision — conducive to needless delay,
vexation, and expense.

3. That of the unfitness of these modes of
proceeding, those by whom they were intro-
duced, — those by whom they are continued,
——and those by whom they have been up-
holden, — have all been, and without excep-
tion are, fully and undeniably conscious :—
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and that in the whole profession, unless among
the profescors of Rome-bred law any excep-
tion should be to be found, there exists not
so much as the pretence of doubt.

4. That the modes of judicial proceeding
thus known to be repugnant to truth and j Jus-
tice, have always been, and continue to be in
a pre-eminent degree, subservient to the pri-
vate and sinister interest of those by whom
they were introduced, — of those by whom
they continue to be practised, —and of those
by whom they continue to be upholden.

§ 3. Deposition, Romano-Anglic! — its
Inaptitude.

In comparison of the jury-trial mode, more
partiewlarly if, when occasion requires, im-
proved by minutation aud recordation, and by
opportnnity of amendment, — the following
may he stated as the features of inaptitude ob-
servable in the Rome-bred deposition mode.

1. Deception favoured; viz. by exclusion
of portions of the testimony, extractible from
one and the same exaninee :—

1. The adverse party not being apprised of
the answers that will be given by the exa-
mince to the questions put to him by the party
by whom his testimony is called for, nor so
much as what those questions themselves will
be, —no effectual counter-interrogation — no
cross-ecamination in the ordinary sense of the
word — has place: so that, from this defect,
were it the only one, deceptious incomplete-
ness and incorrectness, and consequent decep-
tion and miisdecision, may be stated as the
natural and ever probable result.

I1. Deception favoured; viz. by weakening
the restraint put upon mendacity and teme-
rity by the sense of responsibility : —

2. If, as in the open mode, and in ordinary
conversation, the deponent were, from first
to last, made to speak in his own person, —
if the words exhibited as Ais had been the
very words that had beenin the first instance
employed by himself for giving expression to
his own recollections or pretended recollec-
tions, — if, in a word, the discourse, to which
he is made to annex his signature as being Ais,
were his own, — were originally and without
variation his own,—the sense of responsibility,
which to the form of speech in question at-
taches itself in a degree so much more acute
than to any other, would in some degree ope-
rate as a check upon mendacity and temerity,
—as a security against deceptious incorrect-
ness and incompleteness.

As if to deprive truth and justice of the
benefit of this security, the discourse, which
in answer to the questions that had been pro-
pounded, had been delivered by the deponent
himself| is in this mode set aside, — another
discourse, framed, not to say invented, by the
examiner, is substituted, — and it is to this
discourse, thus framed by antother person, that
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the deponent is made to annex that signa-
ture, by which he certifies it to be his.*

111, Deception favoured; — viz. by exclu.
sion put upon the entire testimony of wit-
nesses in any number.

3. In the open mode, by the evidence pro-
duced in the first instance, and aftcewards by
the publicity given to the whole case, it will
frequently happen — and especially in cases,
in the nature of which it is 1o afford a copious
fund of evidence, among which those of the
greatest importance are apt to find them-
selves — that ulterior sourees of evidenee will
be indicaled, and on a subsequeut occasion,
the evidence from these sources obtained.
Of the close mode, the exclusion of all casual
and supplemental evidence not only is the
natural and frequent result, but has been a
professed objeet.t

IV. Deception favoured; — viz. by clouds
of irtelevant or needless matter introduced.

4. In the open mode, viz. in the way of vivd
voce examination performed in public—per-
formed by advocates, in the presence of ma-
naging agents on both sides, with or without
that of parties, — it will frequently happen,
that by a short statement made by a witness
antecedently examined, ulterior evidence,
which to an untiwited amount would other-
wise have been adduced, being plainly ren-
dered unnecessary, is saved. In the close
mode, all sueh casual lights being shut out,
the consequence is— that lest any possible

* When the art of writing was in a manner
confined to priests and lawyers, and among non-
lawyers ignorance was so gross and general, as,
on an occasion thus solemm and thus tormidable,
scarcely to admit of any approach to correct and
inscructive statement, without tutorage, —it was
natural enough, that the individual from whom
theinformation came, and who, in writing at least,
was not able to givehis own account of 1t, should,
ingtead of being himself the speaker, be spoken
of, viz. by the man in authority, by whom in this
learned form the information was delivered.

Not but that, in this way, instead of the more
trustworthy shape of immediate testimony, the
information presented itself, to the eyes and ears
of several persons at least, in the less trustworthy
shape of heursay evidence, -— hearsay evidence,
repeated in writing by a person, himself umap-
parent and unknown. But in those days, dis-
tinctions thus refined would attract little notice.

+ The reason on which this exclusion is
grounded, is such as, of itself, affords an indica-
tion of the state of moral depravation, to which
such a system of judicature is calculated to give
birth and continnance. The assuniption is, —
that if the facts which & man wanted to have
sroveq were known, for the proof of them, evi-

ence in an unlimited quantity might always, or
generully, be obtainable,
, Of the true evidence in existence, the gnantity
13 in every case a limited quantity: and by the
exclusion of an undeterminate and unknown
portion of it, what additional probability of cor-
rectness and completeness could a man hope to
give to the aggregate mass of evidence ?
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advantage should be lost, whatsoever evidence
presents & possibility of proving serviceable
to the party, is by each party irrevocably and
irreducibly cxtracted. Moreover, questions
and answers being in this mode all committed
to writing, — and the string of questions that
shall be put to the witness pre-appointed, —
hence needless delay, vexation, and expense.

V. Delay, vexation, and expense produced,
— cause, lawyer's sinister interest,

5. Of all the functionaries, public as well
as privale, employed in the collection of evi-
dence in this close and written mode, there is
not perhaps onc who has not aun interest in
giving unnecessary increase to the expense of
it, and consequently to the delay subservient,
and the vexation concomitant, to that ex-
pense : —nor any one who does not find it
more or less in his power to promote that
sinister interest.

V1. Delay, &c. produced : — cause, finan-
cier’s sinister interest.

6. The man of firance, seeing a source from
which money is cxtractible, and without that
distorbance to his own case, which is the na-
tural result, where the persons on whom the
burthen rests are in a condition to combine
their exertions for the purpose of opposition
and remonstrance, — the man of finance, ob-
serving in that denial of justice with which
the great majority of the people are thus af-
flicted, a sure, yet little-noticed, means of
enabling the class, to which he and the ciccle
in which be moves belong, to keep in a state
ofirremediable oppression the inferior classes,
— makes the most of the opportunity thus
afforded of distressing the distressed, and
instead of affording relief against licensed
oppression and depredation, which he sees
exercised by others, streiches forth his band
to aggravate it.

In the vpen mode, sound not heing taxable
as writing is, the afflicted escape thus from
hisinexorable hand. They aie saved from his
inhumanity by hiz impotence.

§ 4. Affidavit Evidence — its Inaptitude.

Comparison made with the open and oral
interrogation mode, — comparison even made
with the close interrogation mode, as above,
— the following may be stated as the features
of inaptitude, that have place in the uninter-
rogated — the affidavit mode.]

1. Not being aceompanied by any evidence
extracted from the same source, either b
counter-interrogation, or so much as by pri-
mary interrogation, it lies thereby under a
preponderant probability of being incorreet
as well as incomplete, and thereby deceptious,

¥ Deposition is delivery of aflidavit evidence :
— what shall delivery of oral evidence be called ?
Testification 2 from to testify ? —or might not
testification be employed as a generic term, in-
cluding vizu voce testification and deposition,
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— even where nothing of malz fides — of in-
tention or wish to give rise to deception —has
place.

2. From the same raunse, in case of male
fides, the probability of mendacity in the tex-
ture of such evidence, and of deception as the
fruit of it, eanmot but receive great and in-
dizputable increase.

In this respect, bad as the rlose interroga-
tion mode has been seen to be, this uninter-
rogated mode is seen to be still worse. In
that mode. truth is deprived of the benefit of
such questions as would not have been put,
had it not happened to them to be suggested
by answers to antecedent questions : —in this
mode, not so much as one question can be pat.

3. By a mala fide deponent, time, in any
quantity which depends upon his own will, is
in this mode applied to the purpose of men-
dacious invention : — ¢ime, without any stint

at all. in the case of such affidavits, as being |

delivered in the first instance, and having
found no other affidavits to which they are
called upon to make answer, may be termed
initiative affidavits — time always relatively
ample, for making answer, and organizing safe
mendacity aud evasion, in the case where,
being thus preceded by affidavits on the other
side, they may be termed responsive affidavits.

4. By the mali fide deponent, the like

facility is possessed. for receiving and com- !
municating mendacity-serving inforination and |
suggestion: and that as well from professional |

advisers, as from such other persons, whose
wishes and exertions are, by personal interest,
by sympathy, or by antipathy, engaged on the
same side.

5. In the case of deposition evidence, it has
been seen how far the statement, to which
the deponent is made to annex his signature,
is from exhibiting a true and genuine impres-
sion of his wind. In the case of gffidarit evi-
dence, it is still farther from exhibiting any
such desirable result.

In the case of the deposition, questions put
to the deponent being the instruments con-
stantly employed for the extraction of evi-

dence, so it is, that (unless in the casc of that |

sort of suggestion, the utterance of which
would on the part of the cxamining function-
ary be an act of transgression and malpractice)
before any svords are found for the deponent,
it is left to him to find words for himself: and
thereupon it is, that, when the substituted
words, which are presented to him for his
adoption, have heen committed to writing,
should the deviation be such as to present to
his mind the idea of 2 matenal misrepresenta-
tion, the recollection of his own words — the
recollected »ound of his own voice — helps te
point his attention to the error, and affords an
additional chance for the correction of it.

In the case of an affiducié, even this cheek,
inadequate as it is, is wanting. The attorsey

gets up the story, — dresses it m such colours
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as appear most advantageouns for his client’s
interest (not forgetting his own)— represents
to him what turn given to the phrase will be
best snited to the purpose, — and shonld the
complexion of it be in a greater or less de-
gree more favourable than the correct truth
would have been, it is then left to the dis-
cernment of the client — the unpractised and
naturally awe-struck and bewildered client—
to discover all along what necessary demand
there may be for correction, — and to his pro-
bity and activity, working against the bias of
his interest, to apply it.

6. Inthe effidavit mode, matter and expres.
sion both heing, as above, altogether at the
choiee of the deponent, with his professional
adviser and assistant, the consequence is-—
that in the case of mala fides, every advantage
is enjoyed, which is derivable from the fa-
culty of producing by means of vaguc geuera-
lities, out of the reach of being, as iit the open
and interrogated mode, reduced by apt inter-
rogation to particularity, — of producing, viz.
in the texture of the several declarations and
allegations, whatsoever modes and degrees of
indistinetness, obscurity, and ambiguity, are

i found most convenient: —this, in each dis-

tinguishable part taken scparately: —and
moreover, by studied disorder and confusion
in the arrangement of the parts, every service-
able addition to indistinctne-s, obscurity, am-
biguity, evasiveness, and deceptiousness, in
the composition of the whole.*

7. In the close Rome-bred mode, the case
where, as above, the questions, which the
exampining judge is required to put, being on
each side prepared by a professional seribe,

* To no inconsiderable extent, after all that
can be done to narrow the application 6f it, true
it is, that admission to evidence in this shape
cannot (it will on reflection appear manifest) be
refused : for example, on ex purie applications;
and on applications to which, supposing the facts
to be as stated, there cannot be any reasonable
ground for apprehending objection on the other
side. But a rule Whi(ﬁ! presents itself as be-
ing capable of being without danger establisbed
in the character of an_inviclable one, is, — that
no such evidenee shall in any case be received,
without being eventually subjectible to counter-
interrogation : —and that sooner or later, in the
oral form.

Under the existing practice, no such counter-
interrogation bein%‘ in any case admitted, the
cousequence is,— that against mendacity in and
by afhdavit evidence, there exists not any other
remedy than a prosecution for perjury. But,
even in this case, the party prosecuted is not al-
lowed to be interrogated ; — the testimony of an-
other person opposed to his is not of itself deemed
sufficient to warrant conviction; —and where
conviction doc+ take place, punishment with law-
yer's profit takes place of that prevention, which
without expense of pumshment might in the
ozher case have been the resnit. Igere, then,
under the mask of tenderess, is needless rigour,
—and that rigeur ineflictunl : — here, as clse=
where, such are the tender mercies of the man of
law.
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and (0 it has happened) distinguished from
one another by numbers, some sort and degree
of separateness and distinetness has by this
means been in that instance given to the
responses, of which the mass of evidence ex-
tracted from each such examinee is composed:
— some sort of preservative, more or less effi-
cient, provided against confusion, designed or
undesigned.

In the case of the mass of evidence, de-
livered in and by the affidavit of each depo-
nent, the same principle of distinctness, or at
teast of distinguishablencss, miglht be em-
ployed witb equal ease. But. with the excep-

ion of the bond fide suitor, or — where the
cause happens to be such as affords them on
both sides —suitors, — none of the persons,
professional or ofticial, on whom the quality
of the composition depends, having anything
to gain by the distinctness ol it — many of
them always by the indistinctness, —no won-
der that this mode has obtained (the wonder
would have been had it not obtained) the
favour so exclusively bestowed upon it.

8. In the depousifion mode (understand all
along under English Rome-bred procedure,)
—in the case wlere theindividual, on whom
the operation of collecting lds testimony is
proposed to be performed, 1s a party, and that
a party defendant — (not where he is o party
plamtgﬁ, for in that case pretence and occa-
sion iz made for an additional snit) — a party.
and not an extraneous witness, — his submis-
gion to the operation is, with perfect pro-
priety, made, as it could not but be made,
matter of obliyation : and the coercive arm of
the law i3 employed to give »ffect to it.

In the affidurit mode, neither is the indi-
vidual, from whom testimony in this shape
is derived, compelled to answer questions —
(if he were, his testimony, it will be seen,
would not be delivered in the shape in which
by the supposition it is here delivered,) —
nor is any individual, either in the character
of a party, or in the character of un extraneous
witness, comnpeliable, in any case, to deliver
any testimony in this shape.

The consequence is— that while, by the
interest he has inihe cause, a party stands on
either side engaged to deliver his testimony,
in go far as admigsion will be given to it, a
witress who is not a party, stands in this re-
spect altogether free.

Mark here the inconsistency and caprice.
Where the shape in which the testimony, if
delivered, must and will he delivered, is the
interrogated shape, the good shape, — there
the testimony of an extrancous witness is com-
pelled, while, on the ground either of fear of
deception, or fear of vexation, the testitnony
of a purty, so far from being compelled, is

excluded: at the same time, where, as here, |

the shapc given to the testiluou_v is the unn-
terrogated, the bad shape, — here, though no
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person’s testimony is compelled, every per-
son's is admitted. 8o the shape in which he
presents his testimony be this shape, no per-
son is excluded—every person is admitted, no
questions asked. A further consequence is
— that, naturally and necessarily, like an
clection vote, an affidavit is an object of soli-
citation: nor in this shape is testimony cver
delivered, without bearing, on the face of it,
presumption more or less strong, of partiality
in favour of the party under whose banner it
presents itself. And, in addition to the ad-
vantage which, as hath been seen elsewhere,
is given hy a mass of expense, tolerable to one
alone of two litigants, here may be seen an-
other advantage given to the overbearing de-
predator, or to the oppressor by irresistible
power and influence. Not having tur 1ts ex-
cuse the plea of legal obligation, an affidavit,
made in favour of one side, is, as towards the
other, an act of hostility, and as such a cause
of apprebended vengeance,

0. When it is in any less untrustworthy
and deceptious shape that the evidence is
received, great (great as in due time will be
seen) is the anxiety manifested, — on the one
band, uuder the appreliension of giving birth
to deception, by testimony consonant to the
wishes of the examminee — on the other hand,
under fear of giving birth to vexation, by tes-
timony repugnant to his wishes.

Thus serupulous iz the anxiety displayed,
where the shape, in which the testimony pre-
sents itself, is that which posscsses the highest
claim to confidence. On the other hand, no
sooner does it change to that which, in the
degree that has just been seen, is untrust.
worthy and favourable to the purpose of de~
ception, than all those scruples vanish. Not
by interest in any shape, not by improbity in
any shape, not even by recorded perjury, isa
man excluded from delivering bis testimony
—if this, the most deceptious of all shapes,
be the shape in which it is clothed: —nor,
on the other hand, when, by a hostile affi-
davit, called upon to defend himself against
or submit to, the threatened burthen —even
though it be a penal one — will the severity
of any vexation, to which it may be the effect
of compliance to subject him, serve as a plea
to save him from it.

10. Upon evidence in a shape thus com-
pletely unfit to be admitted in any contested
eause, is decizsion grounded, where the ques.
tion is (for such are the questions entertained
and decided npon) whether one and the same
matter of fact shall, or shall not, be inquired
into, by means of evldente deh\ered in its
best shape—m the jury-trial shape: and
again” -i.ttcr 2 decmon grounded on cvidence

And again.} vie after conviction on an in-
fovmatmn, ar an indictment. under the name of
affidavits 1 ugerrazulion, or in extenunation, an-
teeedently to judgient or sentence,




40

eollected in that dest of shapes, — cven then,
on the ground of evidence received in this
worst of shapes, is the decision which should
have been grounded on that well-shaped evi-
dence avowedly modified, —and thereupon,
frequently, on this worst of possible grounds
(that of naked and unsanctioned asscrtion
excepted) - frequently, on the score of a
fresh, though no otherwise proved offence,—
is delinguency pronounced, and additional
punishment inflicted.

§ 5. English Judges — conscious of the Un-
fitness of their own Pructice.

Ag to the question — whether, of the only
shapes in which they have suffered, or will
suffer, the evidence to come before them, the
unfitness, as here brought to view, can cver
have heen a secret to those arbiters of human
destiny, — the answer might, without other
documents, and without danger of error, be
left to the plainest dictates of common sense.

In the situation of those judges whose seat
is i the ecclesiastical aud admiralty courts,
it might, for anything that appears, be pos-
sible to pretend ignorance of the unfitness of
the evidence, in the only form in which they
receive it : — by this bye portion of the hier-
archy, such ignorance might possibly he pre-
tended, without receiving contradiction and
eonfutation from their own lips or their own
practice.

In the situation of those whose seat is in a
court ealling itself a court of eyuaty, this is
nol possible: of this impossilility, a sufficient
intimation is conveyed by the single word
essue, in the phrase, to direct an issuc.

The chancellor directs un issue — to be tried:
—— that is, directs a question of fact to be
tried by evidence collected in the open mode,
in the way of jurv-trial: in about one cause
out of fifty, this mode of eollecting the evi-
dence is employed, — cmployed in that one
cause, and for what reason ¥ For the same rea-
son which, 1if trne, passes the most just and
decided eondemnation on the course (what
that course is, has just been seen) which is
pursued — so inexorably pursued — in the
other forty-nine.

Where was ever that cause, for the tryving
of which that Rome-bred mode was a fit
mode ? Not anywhere. Why then is not an
tssue directed in every case ? The grievance
— would it not at this price be removed?
On the contrary, it would be aggravated. Au
additional load of factitious and needless de-
Iay, vexation, and expense — (for there would
be no substitution — it would he alladdition ;)
with an additional load of recorded lies ta

befoul the case — (stories about a pretended |

wager, and so forth) — to heap confusion
upon confusion, and to maltiply by forty-nine
the insults at present offered to morality and
Justice.
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Moreover, not only in the Lord High Chan-
cellor’s Equity court does the chancellor, but
in the Exchequer do the judges of that honour-
able court, when so it pleases them. direct an
issue—but in this case to be tried before one
of themselves: for this is an amphibious judi-
catory ;—it has an equityside init, and & com-
mon-law side ; each judge is composed of two
discordant halves; each half is persuaded
-— constantly persuaded, (and was ever per-
suasion more just?) of the unfitness of the
course pursued by the other: the judgments
pronounced, or about to be pronounced, by
the common-law half, the equity half (pulveris
non exiqui jactu) is ever ready to stop or to
overrule: the mode of collecting evidence
employed by the equity half being, to its own
perfect conviction, not culeulated for the dis-
covery of truth - calculated for nothing but
the oppressing the subject with an intolerable
load ot factitions delay, vexation, and expense
—it stops upon occasion, its own snail’s pace
(moyennunt finance) and for a time turns over
the business to the common-law half, addivg
always to, instead of ever subtracting from,
the load of manufactured delay, vexation, and
expense.

All this while, what to a chancellor, para-
doxical as it may seem, is not impossible, is
— the admitting into lis presence, and inter-
rogating with his own lips, the individual —
he he party, be he witness — from whom the
infurmation is required :—nor to this purpose,
strange again as it may seem, Js it necessary
that twelve unlearned men should be sitting
by, shut up in a hox called a jury-boz. The
assertion is positive : — and for the truth of
it, the appeal js made — not to common sense
—not to any such pretendedly despised and
secretly feared and hated arbiter —but to pre-
cedent : —to that almighty and ever adored
viceroy over common scnse and common ho-
nesty in a lawyer’s breast: — Yes — to pre-
cedent : for, besides that, of old time, even
chancellors were neither deaf nor blind to
suitors, a comparatively recent instance, —
in which, sceing no other mode of settling
the business, a chancellor, in a fit of delirium
or self-forgetfulness, betrayed the cause of
equity, and with his own noble and learned
lips put a questionto a party or a witness, —
is actually to De met with in the books.

So much for the close and badly iuterro-
guted mode: a word or two at present as to
the use of the affidavit mode, —the altoyether
uninterrogated mode — the use made of it,
and at the sametime the opinion entertained
of it.

Throughout the whole expanse of technical
procedure — those spots excepted, on which,
irr a period of inscrutable darkness, causes at
present inscrutable gave to jury-trial a hold
too firin to be loosened, and those on which

: antidue Driesterafil succeeded in planting the
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Rome-bred mode; throughout the whole of
this vast wilderness, —in the common-law
courts— in the equity courts — in the eccle-
siastical courts —in the edmiralty courts,® —

# In the Prize and Admiralty judicatory of the
American United States, the Rome-bred mode
of collecting evidence was at the first sitting of
the first congress abrogated, and the jury-trial
mode — say rather the nutural procedure mode
. for it is without a jury,—substituted to it
{Acts of the American States, 1. 120, 121, 134,
anno 1795.)

Here, again, in proof of possibility, will fuct
be admnitted ? If in Englan({] this is 1mpossible,
in America how comes it to be fact? For expla-
nation may the following observations serve? —
In America, there is no fee-gathering judicatory :
— No prize-court judge, with an income of from
£6,524 a-year,? to as much moreas by extension
of war it can be made to produce, extracted out
of human suffering, in 65 days sitting. out of the
365, through that one channel, —besides what,
in 19 other days,b is drawn by the right honour-
able pluralist, through other similar channels,
while justice is delayed in this:—

No over-paid and double feed-attorney forced
by the judge into the confidence of unwilling
clients, exacting fees on both sides,c and, under
the name of king’s proctor, drawing from that
same impure source £10,722 a-year with its in-
definite increase d :—

No over-paid placeman and pluralist, under the
name of King's Advocate, extracting from it a
mass of emolunient, the undisclosed amount of
which may in some measure be guessed at by the
magnitude of that which is attached to that other
office, which is so much inferior to it in dig-
nity :(—

No sinecurist, under the name of marshal,
drawing from £4,210 (the amount in 1797,) to
whatsoever greater suni it may hive amounted
to liy this time— (27th Report of the Finance
Committee of 1797-8. p. 257.)—

No hedchamber-haunting sinecnrist, drawing
from the same blood-staines source from £20,357
{the amount as per account before anno 1810,) to
spend or hoard, plus £26,017 to dispose of in
sub-clerkships or sub-sinccures:.—the suitors
being kept out of their money, while £7,800 a-
year, in part of the £20,357 a-year, was squeezed
out of it. (First Report of the House of Com-
mons’ Sinecure Committee, p. 45. Date of the
order for printing, 20th June 1810.)

Men, to whom it belongs to determine between
war and peace, engage(f in support of war by
masses of emolument, the gift and receipt of
which have all the character of bribery, except
the punishment and the shame ;— bounties given
by them to one another and to themselves;—
bounties so vast in the amount — bribes so vast
in the receipt ;—and still is it to be a question,
whence it is that, unless to recommence imme-
diately, wars never cease ? But

2 The amount, as per third Report of the
House of Commons Committee on Pablic Ex-
penditure, p. 297. Date of order for printing,
29th June 18908,

b Employed in the Consistory Court. This ac-
count of the days of sitting was extracted from
the official books of the year 1810,

¢ Commons Debate, No. 18

¢ Third Report, as above, p. 303,
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this worst of all shapes is the only shape in
which, for any purpose, on any occasien, for
the determination of any question of fact,
testimony will be received by any English
judge.

Be it in a separate cause — be it on the ocea-
sion of an incidental application made in the
course of & cause which receives its main and
ultimate decision on the ground of other evi-
dence,—(what matters it ?)— not to speak of
causes termed criminal, —1it is on the ground
of evidence received in no other shape than

Butpeace,—to make peace—does it not require
two parties¥ Undoubtedly ;: what may therefore.
or may 7nof be in their power, is—to put an en
to the war : — what at all times is in their power
s — to put an end to the sinister interest.

Of the emolument thus reaped trom that con-
tinuance of war, and increased by every extension
given to it, suppose a part, though it were but a
tenth part, or & twentieth part, received from the
band of this or that foreign power, which at the
time happened to have an interest in the conti-
nuance of that scourge, — Russia or Sweden for
example, — suppose any such incident to tran-
spire — what an outery ! And were the law suf-
fered to take its effect {which in that case, at the
charge of such great characters, in such high situ-
ations, in all probability it would not,) how penal
the consequence ! But the value of money, or the
force with which it operates in the character of
a sinister motive — in the character of a cause of
niischief— is it diminished by the absence of
whatever danger would, in another case, be at-
tached to the receipt of it ?

Giving commencement or continuance to war
is not the only effect produced or producible, in
relation to that scourge, by the preference given
to procedure in an unfit shape, and evidence in
an unfit shape, over procedure and evidence in a
fit shape. Another effect 18 — giving increase to
the miseries of war, by delivering into the hands
of the eneiny, to an unlimited amount, vessels
and their cargoes, for want of that protection of
which, by the factitious uncertainty. delay, vexa-
tion, and expense, manufactured by this unfit
mode of carrying on procedure and collecting
evidence, they are deprived. By several examples
of proctor’s bills, ang the observations for which
they afforded matter, this effect has been brought
to view in Cobbett’s Political Register for 5th
August 1809. Where the enemy's privateer or
other ship of war is to a certain degree small, it
becomes clear, that in consequence of the uncer-
tainty of success in the suit necessary for con-
demnation, coupled with the certainty of the
expense, the capturing of it would be an ope-
ration, not reconcilable to the rules of human
prudence. And so in the case of an enemy’s
vessel of the mercantile class. Thus it is, that
our own shores are so frequently lined with the
enemy’s vessels of war, and the enemy’s shores
with his own vessels of the mereantile class, na-
vigating, in effect, under the (fmnecu'on of the
noble and right honourable and honourable and
learned gentlemen above mentioned.

Thus it is, that in the Prize-court, the enemy
receives the same sort of protection’and encou-
ragement, as in Equify and the Lords (not to
speak of common law) the mmulé fide suitor: —
and from the operation or the same causes.
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this, that questions, and that to a value to
which there are no limits, receive their deci-
sion, — questions to a number exceeding (but
it belongs only to parliamentary inquiry to
say in what proportion) the number of those
that receive their decision on the ground of
evidence collected either in the only good, or
in the other bad shape.

In a bankruptcy cause — in that sort of
cause, in which hundreds of thousands, not to
say millions, are to receive distribution from
the noble and learned hand, if the application
wear the form of a petition, affidarit evidence,
and no other, is the ground, on which all
questions of fact belonging to it are decided.
Is it that of this shape, any more than of the
secretly-received deposition shape, the unfit-
ness is a secret to the “great character” by
whom it is ¢mployed? No: for here. too,
where truth has been thought worth coming
at, 1ssues have been directed.®

On any of these occasions, while a well- |

connected string of perjuries is in reading, if
so it should happen, that a person by whom
it could be proved to be what it is beng in

* Written in January 1812, Snce that time,
this subject appears to have reccived considerable
elucidation, from a conversation, of which the
following s the report, given in the Morning
Chronicle of the 30th of July 1812: —

* House of Lovds, July 29, 1612,

“ Respecting the inclosure aflidavit bill, the
Lord Chancellor observed, that it required far-
ther consideration. 1f its obiect were merely to
register afidavits to facilitate the proof of hand-
writing relative to inclosure bills, there could be
little objection to it but if it were intended that
these affidavits were to serve as proofs of the
facts stated in them, their Lordships would no
doubt pause & good while, before they sanctioned
a proceeding by which they would give up the
most effectual test of truth as to the allegations
in a private bill, — the examination of witnesses
vivd voce upon oath; there being no doubt that
were it not for that examination upon oath before
their Lordships’ cominittees, private bills might
frequently operate the greatest injustice towards
individuals.”

Extracts from the “ Report from the committee™
(of the House of Commous) appointed to in-
quire into the *‘ causes that retard the decision
of suits in the High Court of Chancery.” Date
of the order for printing, 18th June 1813 : —

Page 35. — “ Account of the Receipts of the
Lord Chancellor, continued from the 5th April
1810 to the 5th April 1811 : — At the bankrupt
office, £4,946 : 14: 8.° At the bankrupt office;
that is, for hearing and determining causes upon
evidence never presented in any other than the
atfidavit shape, of which the effects are above
described.

Morning Chronicic, December 8, 1812, —
¢ House of Lords, December 7.—Lord Redes-
dale observed.. . .. that witl! respect to the bank-
rnPt cases which came before the Lord (‘han.
cellor, many of them were of more importance to
the country, especially in a commercial point of
view, than any that were decided in any otler |
COurtq" 1
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court at the time, under the very eye of the
judge, he were to offer himself, or be offered
to be examined, would he be heard? Not he
indeed : —any more than, in a libel cause, in
the character of a party defendant, a man who
after feeing, in the character of an advocate,
a bottle companion of the judge, and finding
his cause betrayed, should, instead of feeing
other such defenders, in a8 number to which
there are no limits, presume, in contempt of
judge-made law, to open his own mouth in
his own defence.

§ 6. Source of the unfit Modes — Sinister
Interest.

As to the interest —the private and si-
nister interest —by which the feet of these
rulers have thus perseveringly been confined
to paths so plainly opposite 1o those ot truth
and justice, the different shapes, in which in
their situation it may be seen to operate, have
already been sketched out: —sketched out,
in the httle work, to which there has been
such frequent occasion to nake reference.t
In the whole sphere of action of an English
judge, caun that particle of space be found, in
which his interest is not in a state of oppo-
sition to his duty ?—— a particle, in which that
opposition may not be seen to triumph ? —
Emolument, power, ease : — intevest of the
purse, interest of the sceptre, interest of the
pillow: all these together form bat a part of
the whole nnmber of shapes, in which, by
the sacrifice thus made of the interests of the
many, in the character of suitors, — (those
included, who, having need to become, are,
at the sane time, by the expenses debarred
from the possibility of becoming suitors) are
sacrificed to those of the exalted and pam-
pered few. Of the emolument thus gained
by the wilful substitution of evidence in the
two worst shapes to the same evidence in the
best shape, an account may be collected from
the particulars brought to view by the seve-
ral committees on finance : always remember-
ing that, in point of effect, between what a
man has in pocket, and what he has in pa-
tronage, there exists not any essential differ-
ence.}

By what is received in the shape of power
—power of pursuing without restraint the
dictates of sympathy, antipathy, or caprice —
by advantage in this shape, though not sus-
ceptible of being expressed in pounds, shil-
lings, and pence, the impression made on the
mind is not the less sensible, nor the less
operative.

In the shape of ease — that negative, in-
deed, but not the less efficient, principle of
action, so powerful, yet so little heeded —
in the shape of ease, the profit gained by the
substitution of deceptions to instructive evi-

+ Scotch Resorm, + Ibid, Letter 1.
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denee, is too great and too varions, to admit
of any tolerably adequate description, within
the limits prescribed by the design of the pre-
sent sketch, Strained through learned and
ever obsequious lips, the information, though
always more or less false and delusive, comes
purified from everything that could render it
offensive, perfnmed at the same time by clouds
of appropriate incense : — everything that is
squalid, rough, and vulgar, being, at the same
time, and by the same means, kept from ob-
truding itself upon learned and reverend eyes.
Of the wretches ont of whose torments the
comforts of the wearer of purple end fine
linen are extracted, the torments are kept
from presenting themselves to his reverend
eves, the cries and junst reproaches from
wounding his reverend ears: in a word, every-
thing that is at once pleasing and delusive is
let in—everything that is dicpleasing and
inetructive shut out, and kept at a distance.
Of the miseries of which he is the well paid
author, he escapes from the reproach, becausc
though in s situation ignorance, — non-
observance, — anything short of the fullest
knowledge — is Tnpossible, yet, not being
sure to see them, he stands elear from the
imputation of having given birth to them —
elear and spotless in the awe-struck eves of
the ever -admiring and ever-deluded multi-
tude.

The favourite shape — the deposition shape
— which, in so far as they have found them-
selves at liberty. English judges, borrowing
it from tbe Roman scheol, have taken upon
them to give to evidence —is it veally ina
correspondent degree tavourable to the dis-
covery and display of truth® Coufine it not,
then, within the narrow sphere of equity —
extend the benefit of it to the whole country
—apply it to inquiries carried on for a legis-
lative purpose — introduce it into the House
of Cemmons.

Conceive now, in that source and seat of
inquisitorial scrutiny, evidence wanted for the
detection of a peculating or enemy-pensioned
minister :—coneeive thereupon, instead of the
there so happily and unavoidably established
efficient mode, that mnde of inquiry employed,
which, as it were in derision, is called equufy
~—conceive, under the name of a bill, a volume
of notorious lies delivered in, with three or
four months time for a first enswer, and, af-
ter exceptions taken of course, two or three
months for a second — then amendments made
to the bill, with more such delay~, and more
succeeding answers, — then a cross bill filed
on the other side, and a second such cause
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investigated in tlie hermetically-sealed closet
of a sort of under-judge called a Master—with
days of attendance, separated from each other
by days or weeks —length of attendance each
day, nominally an hour, really half or a quar-
ter of the tine—a clerk furnishing examina-
tion and decision, the Master auspices — the
judge paid for three attendances, and bestow-
ing one — (for the statute which transports
men for obtaining money on false pretences
does not extend to judges) —the party whose
interest and purpose is served by delay, at-
tending or not attending, according as by at-
tendance or non-attendance that interest and
that purpose are best served, — then, in the
course of a few more years thus employed,
out of a dozen or two of parties, one carried
off by death, and then another, — and upon
each death another hill to be filed, and the
same or a similar course of retardation to he
run,

Conceive this to be the course — the only
course—appoiuted (practised it could not be)
for coming at the truth in the Honse of Com-
mons:—conceive this, and let any experienced
equity draughtsman say how long before the
first answer had been completed, the House
would have found itself made into a barrack
for the troops of Bonaparte.*

All this while, the mode best suited to the
commng at truth through evidence, does it
really change its nature, according ns the per-
son who is, or pretends to be, in search of it
sits with a pown or without a gown, in one
part of Westiniuster Hall or in another? If
s0, then, but theu only. so it is. that the mode
by which, if pursued in a committec-room, the
whole conntry would be involved in prompt
and universal ruin,—that this one of the only
two modes of inquiry employed by English
judges, when they have had their choice, may
really be well adapted, and by its employers
may really have been thought to be well
adapted, to the purposes for which it is pro-
fessed to be employed — the purposes desig-
nated by the sacred names of equity and jus-
tice.t

® The fatal billet by which the Duke of York
was fixt — fixt in the course of an hour or two,
by a sudden order from the House of Commons,
—_say that a bill in equity could have been and
had been tiled for the discovery of it? To this
hour the cause would have remained uncon-
cluded, and, on the part of the defendant, years
before any mandate for the production of it had
reached s hands, nothing but insanity could
have saved it from the all-protecting and all-tran-
quillizing fiames. .

+ Contfined, as in respect of persons it is, to
dcfendunts in equity, and at the same time, in

thus mounted on the shoulders of the first — the €,

then volumes heaped upon volumes of depo- | TESpeCt of the mode ofﬂenupC}auon, tto wliigln:ﬁ-

sitions — then, after years thus employed, a | —the form given to the instrument calle

di s . , CrE s O equity procedure an answer, was not on this oc-
ecree obtained, by which nothing is decided | .gion thought worth crecting into a separate and

—then the whole matter, and everything that | independent mode.

has been made to grow out of if, sent to be ;



CHAPTER XIIL
OF CIRCUMSTANTIAL EVIDENCE,

§ 1. Extent and Use of this Inquiry.

To present an all-comprehensive, or so much
as any considerably-extensive view of eireum-
stantial evidence, even when narrowed by the
sort of Limitation applied to it by the words
to a legal purpose, 1s an undertaking which,
at first view, may be apt to appear imprac-
ticable. 1t may, moreover, be not altogether
unapt to appear useless—void of practical use.

The matter of fact which, with relation to
the other matter of fact in guestion, consi-
dered in the character of a principal fact, is
proposed by you as evidentiary of it, is it so
in reality? 1t will present itself as sueh of
itself, —1it may be said : — your instruction is
therefore of no use, Does it fail of present-
ing itsclf in that character? Neither in this
case can your presenting it as such be of any
considerable use.

1. As to all-comprehensiveness — as to the
giving to the view in question this degree of
completeness, the task, if it be within the
range of human power, is not, at any rate,
at present at least, within the power of the
individual by whom this attempt is made:
the advance capable of being made towards
it may, however, upon examination, be found
less inconsiderable, perbaps, than what upon
& first glance might have been expected.

2. As to utility — of a review of this sort,
the utility, if any it have, will show itself in
the one or other of two opposite ways:—1, If
the matter of fact in question be true, in
causing, or contributing to cause it. to be be-
Keved; 2. If not true, in preventing, or con-
tributing to prevent it, from being believed.

Tu both ways, the subject has presented it-
self as heing open to observations, capable of
being conducive to the desirable effect :—

1. In the case where the matter of fact is
true, instances will be adduced of facts in the
character of prencipal facts, to which will
respectively be found applicable cvidentiary
acts, in claszes so ample in extent, and of
which the probative force seems to have been
subjected to so little scrutiny, that any ob-
servations, by which any assistance may be
afforded towards the making a eorrect esti-
mate of it, can scarcely be ill-bestowed.

In soine of these instances, eirenmstantial
evidence of the most instructive nuture has
been found involved in that system of er-
clusion, of which the folly, and raslness, and
iniquity, will be held up to view: and if, in
these instances as in so many others, the ex-
clusion should be found indefensible, the more
important and instructive the lights of which
justice is thus deprived are seen to be, the
stronger the ground that will thus have been
made for amendment in this line.
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2. So, on the other hand, in the case where
the matter of fact in question is unirue, in-
stances will be adduced of classes of princi-
pal facts, to which will respectively be found
applicable classes of evidentiary facts, of a
disaffirmatively probative, or say disprobative
tendency : — facts of such a nature, that, for
want of due atteuntion to them, supposed
facts, which, as above, are untrue, are (it will
be seen) liable, at any time, to be believed;
— thereby gaining a credence which is not
their due. If, by the indication of any such
disprobative fact, so it should happen that, in
any number of instances, deception and con-
sequent misdecision should come to be pre-
vented, the greater the number of these in-
stances, the greater in this case will be the
utility of the observations by which mischief,
in this shape, will thus have been averted.

§ 2. Fuacts principal, evidentiery, probative,
disaffirmative, infirmative.

Considered with a view to these opposite
effects, facts operating in the character of
articles of eircumstantial evidence, may be di-
vided into two classes. To those, the effect
or tendency of which is to gain credence for
the principal fact in question, may be preserved
the appellation of positive or probative eviden-
tiary facts ; or say simply, evidentiary facts as
above. Astoa tact of the other class, it sup-
poses the existeuce of some other fact in the
character of a probative cvidentiary fact ; and
the effect or tendency of it is — to weaken the
probative force, on the magnitude of which
the intensity of the persnasion produced by it
depends : —call it thercfore, with reference to
such probative force, an infirmative fact.

Between the principal fact and the assumed
evidentiary fact, is the connexion an imme-
diate one? To form it, can no other fact or
facts be found, the intervention of which, as
of so many links between the two extreme
links of o chain, is necessary? If yes, then
50 many as can be distinguished of these in-
termediate links, so many are the probative
fucts, of each of which the probative force
is liable to be opposed and weakened by a
separate set of infirmative —of disprobative
facts.

In this case, the probative force of circum-
stantial evidence is diminished, in the same
way as that of direct testimony will presently
be seen to be, by the interposition of one or
more supposed intermediate reporters beween
the supposed quondam perewpient and the now
deponent witness, as in the case of learsay
evidence.

§ 8. Principal fact, Delinquency ; — eviden-
tiary facts, inculpative and disculpative.
By one single word, viz. delinquency, is

bronglit to view a class of facts so ample, as

to cover by its extent, one of the great de-
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partments, viz. the penal, into which the
whole field of law and legislation is divided.

Taking this for the principal fact, viz. de-
linquency in any shape — otfence — transgres-
sion (viz. against the law) in any shape —
we ree at a glance how extensive, ani, at
the same iime, how jmportant, an ohject of
rescarch is afforded by the aggrregate of any
snch discoverable and expressible matters of
fact, as ean be seen to bear to it respectively
the relation of probative, and disprobative or
say infirnnatice, facts, — or, toemptoy the nar-
rower and more opposite denominations, by
which in this case they may he characterized,
-— inculpative and disculpative ;—such” as are
inculpative having for their tendency, the
causing the defendunt to be comsidered as
guilty, such as are disculpative, as not yuelty,
in relation to the <ame forbidden act, consi-
dered in the character of the principal fact,
of whatsoever mature in other respects it
may happen to it to be.

Of the chief species of facts which have
been in use to be contemplated in the cha-
racter of criminative facts, a list bas on this
oceasion been collectied, containing somewhat
ahout a score:t and along with each such
criminative fact, will be given a list of snch
other facts, as presented themselves as bear-
ing relation to it in the character of infirma-
tive facts.

The very idea here expresced by the term
infirmative including disculpative facts, being
in the character of & general idea comnmensu-
rate in its extent with that of an inculpative
fact, is as yet a novel one, —uo wonder if, for
want of sending their wminds in quest of facts
of this description, law-writers of the highest
name should have given as conclusive of de-
linquency, facts which, when the infirmative
facts that bear upon the case are brought to
view, will be seen to be far indeed from war-
ranting any such conclusion.

Instances will moreover be produced, in
which, upon the mere ground of this or that
single fact, considered in the light of an in-

* In the case where the delinquency is consi-
dered as rising to criminality {not that between
this superior part, and the inferior part or parts
of the scale, any precise line has ever been at-
terapted to be drawn,) inculpative facts might be
termed criminative ; — disculpative, with less
felicity, disincriminative, not discriminative,
that being already appropriated to a very dif-
ferent. purpose.

+ Under this head, the Austrign criminal code,
established during the reign of Maria Theresa,
was found to afford considerable assistance. Un-
derstand, so far as concerns criminative facts;
for as to infirmative facts, here as clsewhere all
was blank.

By several English ¢rials, and in particular by
that of (}ag)tain Donnellan for murder by poison,
and that of Joha Hill, better known by the name
of Juck the Painter, the list has been augmented,
and illustrative exemplifications afforded.
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culpative fact, the legislator, acting in such
his character, has required conviction to take
place, in a case, in which the existence of
one or more species of facts, operating in the
character of infirmative, and thence of discul-
pative facts, has nothing in it but what is
conformable to every day’s experience.

§ 4. Conversion of Inculpative Acts into
scparate Offences.

As, for the prevention of mischief, in what-
ever shape it is capable of assuming, the le-
gislator, proceeding with due caution, may
find sufficient warrant for putting upon the
list of prohibited acts, any sort of act that
presents itself as baving, in a preponderant
degree, that tendency, — and this absolutely,
and without reference or regard to any other
sort of act;——so may he for putting upon
that same list any sort of act, under the no-
tion of its being an inculpative circumstance,
evidentiary of delinquency in this or that sub-
stantive and indcpendent shape. Nor is it
to he denied but that this, if any, is of the
number of ways in which the field of punish-
ment may be, and has been, made to receive
s0 many beneficial extensions, and the pro-
gress of delinquency so many additional im-
pediments and checks.}

But, to preserve an arrangement of this
sort from rendering itself injurious to conve-
nience and repugnant to justice, two precau-~
tionary conditions are necessary to be fulfilled:
1. That, if not by the very nature of the case,
at any rate by positive institution, in so far
a+ depends upon the legislator, the existence
of the prohibition be effectually presented to
the mind of every individual on whom it is
imposed; 2. That the matter of fact, on
which, with reference to the individual placed
in the circumstances in question, the charac-
ter of a conclusively inculpative fact is thus
hestowed, be not one the existence of which,
by blameless ignorance, or any other cause,
it may have been put out of his power to
prevent. Of ueither of these conditions will
the fulfilment be found altogether so consis-
tent as could be wished. Particulars will
find their place in the body of the work,

§ 5. Principal, any physical fact, — disproba-
tive fuct, physical improbability : — or im-
probability physical — its operation in the
charaeter of counter-cvidence.

Wide as is the extent of the principal fact
above mentioned, viz. delinquency —an ex-
tent which knows no other limits than those
of the entire field of penal law, — still wider
in extent is that principal fact, which is liable
to find opposed to it, in the character of a
disprobatwe fact, the circumstance of impro-
bability.

+ See Principles of Penal Law, Part {I1. Ch

x¥.
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Not to speak of the whole field of legal
judicature — the field which in every part of
its extent lies open to the application of the
disprobative fact now upen the carpet, termi-
nates there and there only, where existence,
or if absvlute precision be desired, where
humanly perceptible existence terminates.

When the degree of improbability is meant
to be repre~ented as a very high one, in that
case, for the sake of impressiveness, to the
word improbability, the word unpossibility s,
in a loose way of speaking, apt to be substi-
tuted : impussibility, the predication of which
would, in relation to anv conceivable matter,
if performed seriously, and meant to be taken
strictly. be found to involve, on the part of
him by whom the word is thus employed, an
assumption of omniscience.

‘When attentively examined, even the terin
tmprobability will be found not to have for
its representative any rea/ and distinct quality
actually inherent in, and belonging to, the
facts themselves, but a fictitious quality, at-
tributed to them for the convenience of dis-
course : — a quality, having nothing of reality
connected with it, but the persuasion — (the
act of the judicial faculty) — the persuasion
as it has place in the mind of him, by whom,
for the more conveniert expression of it, or
for the more effectual spreading of the like
persnasion, the fictitious quality in guestion
18 thus attributed to, and spoken of as if it
were a quality of, the fact itself.

Of this persuasion, if the cause be looked
for, it will be found to consist in neither more
nor less than the opinion entertained by the
individual in question — either on the ground
of his own retlection, or on the ground of the
opinione or the supposed opinions of others,
— that the supposed fact in question would,
on the supposition of its being real, be ina
state of disconformity to what is looked upon
as the established mode of being, and course
of nature.

In the midst of this darkness, in the hope
of infusing into it some faint lights, and for
the purpose of affording, in the present state
of comparative inexperience and correspon.
dent ignorance (on the part of the age in
general, and of the individual in particular,)
what, in the language of Sir Humphry Davy,
may be called a resting-place for the fancy.
— an attempt is here made, to find ground
of distinction, and correspondent form of ex-
pression, for three modes or gradations of this
disconformity : disconformity in toto ;*— dis-

® Eramples : — Under the name of a wifch,a
woman mounting aloft in the air, without any
other help than that of a broomstick: —a man
who has forced himself into a quart bottle.

Yaws of nature violated: — 1. The universal
law of attraction violated, without adequate as-
sistance from any of those minor forces, such as
magnetism, gaseous repulsion, or elasticity, &c.
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conformity in respect of degree or quality ;1 —
and disconformity in species: } disconfor-
mity in toto, importing some mode of being,
which, supposing it realized, would be a viola-
tion of some one or other of the laws of nature :
those metaphorical and fictitious laws, of
which an exposition, supposed to be 1 some
respeets new, though not in any respect in
opposition to generally received conceptions
and opinions, will in the body of the work
be attenupted.

Be the fact what it may, between its exist-
ence and non-existence (fime and place given)
there is no medium: and thence it is that,
ascribed to facts themselves, probability and
improbability, with their ipfinity of degrees,
are mere tigments of the imagination: of the
imagination, not to say of the tongue. But,
of persuasive force, and persuasion its effect,
— negative as well as positive, disaffirmative
as well as affirmative, the number of degrees
is truly infinite : — the number of degrees of
this cause and this cffeet, —aud thereby of
probability aud its contrary, —iu the only
sense in whicl these terms are the represen-
tatives of anything that is truc.

Thus it is that probabulity and improbability
are neither of them anything more than re-
lative : neither of them being anything but
with relation to the person in whose mind
they serve to represent the mode and degree
of persuasion which therein bas place, in re-
lation to the fact to which they are respec-
tively applied. Thenee it is, that, though the
same fact is never, at the same time and in
the same place, in itself both true and false,
instances are, however, in continual vecur-
renee, in which the same fact is both probable
and improballe : probable to Titius, impro-
bable to Sempronius. Thus it is, that, even
to the best informed mind, so many facts are
improbably, and taken for fulse, — so many
falsely imagined facts probable, and taken for
true.

Probability is conformity, improbability
disconformity, to the supposed general and
ordinary course of nature:—z.e. to the con-
ceptions entertained eoncerning that course
by him by whom the opinion expressed by
these words repectively is pronounced.

Thus it is, that, in proportion to the igno-
rance of the individual, or the age, —i. e. to
its non-aequaintance with the general and or-

which by antagonizing with it, give to the objects
which surround us, the situation and condition
made known to us by experience; 2. In the case
of the human species, the laws of the animal
economy.

+ Ezxumples: — Men (say) above nine feet in
height, under the name of givnts ; 2, Men (say)
above 260 years of age.

I Examples: — 1. Serpents with wings, under
the name of dragons; 2. Men with wings, under
the name of engels ; — mermaids, — men with
fishes’ tails instead of legr and thighs,
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dinary course of nature — is the facility —in
proportion to the knowledge, the difficulty,
— with which facts are regarded as probable
and true.

From the rase in which, a matter of fact
being in questicn, the existence of it is re-
garded as being, in one or cther of the above
ways, discouformable to the established course
of nature, aud on that account more or less
improbable, — it may be matter of practical
use and-importance to distinguish the case of
a self-contradictery proposition, or contradic-
tion in terms: a easc in which, though to ap-
pearance the existence alone of some matter
of fact iz asserted, and thaf matter of fact upon
the face of it an improbable one, in reality no
couceivable matter of fact is discoverable, of
which the existence and nothing but the ex-
istence is affirmed ; — but one and the same
ratter of fact, — perhaps improbable, per-
haps so far from improbable as to be proved by
continual and univeral experience, is, under
favour of a diversity in the form of expres-
sion —in the assemblage of words employed
jn the two cases — asserted, —in the same
breath asserted,—to exist and not to exist.

The verbal impossibility (for in this sense,
though in this sense alone, is the assertion of
impossibility compatible with a due and duly-
acknowledged sense of human weakness) —
the verbal impossihility of the truthof a state-
ment of this self-contradictory complexion —
neither prevents it from being said to be, nor
even from really being, the subject of a sort
of credence. Be it what it inay, hope and fear
suffice to account for its beiug said to be so.

§ 6. Principal, any psyrhological fart; — dis-
probative fact, — psychologyical vnpossilabity.

In the case of disconformity, the established
cause in question may he — cither that course
of events and state of things which is purely
physical, or that state of things and course of
events, of which the scene lies in the human
mind. Improbability is accordingly distin-
guishable into phusical and psychological.
The course of psyehologicesl existence being,
in so prominent a degree, less uniform than
that of purely material nature (in insanity,
the uniformity being liable to vanish alto-
gether,) hence it is. that, in the character of
an article of disprobative circumstantial evi-
dence, the force of psychological improbability
— though so continually, and irreproachably,
and unavoidably,in conjunction with other evi-
dences, or even singly, taken for the ground
of the most important practical conclusions,
—is, generally speaking, in comparison of
physical improbability, but feeble.

When the principal supposed fact consists
of delinquency in any shape, —in this case,
character or reputation, station in life, degree
of atrocity aseribed to the supposed offence,
have been commonly considered as presenting
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so many instances or causes of psychological
improbability, and thence so many articles of
circumstantial evidenee, applicable in disproof
of the supposed fact; viz. in so far as, on the
part of theindividualin question, delinqueney,
in the shape in question, is considered as in-
cluded in 1t. Of these several articles of cir-
cnnistantial evidence, the disprobative force
is taken for the subject of examination in the
body of the work.

§ 7. In a train, principal, any prior act; —
probative, any posterior.

In a scries of acts. following one another
in pursuit of a more or less customarily en-
tertained and vegularly pursued design, — by
the undisputed existence of a consequent ar-
ticle, in a series of this sort, what probability
is atforded of the performance of the first
article of the whole series? —and so in re-
gard to the several iutermediate articles?—
Priora quatenus signala posterioribus? or,
Posteriora quatenus signa priorum?

In a case of this sort, the degree of pro-
bative force with which the existence of the
antccedent atticle is probabilized by that of
the consequent, will depend (it is evident)
upon the regularity with which, according to
the experienced and sufficiently notified course
of human practice, the several articles in the
series have succeeded one another ; or rather,
to speak more pointedly, according to the re-
gularity with which an article, of the speries
or description of the individual consequent
article in question, bas heen preceded by an
article of the species of the antecedent article
in question.

On this occasion, the series of actions by
which the most impressive, as well a8 impor-
tant, illustration may (it should seem) be
afforded, is that of which the course of judi-
cial procedure is composed. Let the conse-
quent in question be the last, or among the
last, of the constantly necessary articles, if
such there be, in such a series,* in eitber of
these cases, the probative force, —with which
the existence of the antecedent, in the cha-
racter of the principal fact, is probabilized by
that of the consequent, in the character of an
evidentiary fact, — will toany eye, in any the
shightest degree conversant with the course
of legal procedure, be apt to present itself as
little less strong than that with which the
existence of past infancy is probabilized by
present old age.

But, as from one place to another there are
frequently different roads, so also between
the first and the last stage of a course of ju-

* Consequent, for example, in common-law
language, the judgment ; in e&uity.law language,
the decrec: — antecedent, (the first, or among
the first)—in common-law language, the wrif
or the deelaration ; in equity-law language, the
bidl,
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dicial procedure. And by this circumstance
(it is ensy to see,) ihat the degree of proba-
tive force with which the existence of an or-
dinarily antecedent fact is probabilized by the
existence of an ordinarily consequent fact, will
be liable to he in a greater or less degree
diminished, according to the nature of the
case.

§ 8. In a train, principal. any posterior act;
probative, any prior.

E conversd in a series of the same sort, or
in the same individual serics by the existence
of an antecedent, what probability is afforded
of the existence of a consequent article? In
this case, the probative force and correspon-
dent probability will present itself immedi-
ately as sunk to a much lower degree in the
scale. Be the course of action what it may,
— lawful or unlawful, — by consummate acts
tnchoate are rendered much more probable
than by inchoate, consummate.

In every series of this sort, suppose the
articles as they occur entered upon a register,
and that register kept with the regularity of
which a document of this sort is susceptible,
and which the importance of it demands, the
indications afforded by it to this purpose
would, on being presented in numbers, afford
to judicial decision a still more substantial
basis, than, in the case of maritime insurance,
is afforded by the list of arrivals, compared
with the list of policies.

In the English law report - books, case~
exemplificative of this reversed series are to
be found in no inconsiderable number: but,
of any instance of recourse made to any such
numeral and mathematical ground of decision,
no expectation would be very abundantly sa-
tisfied, nor (it should seem) very naturalty
entertained.

In a case of this sort, on what ground then
is it that the decision has been formed ?

The question is easily propused, — the an-
swer not altogether so easily returned.

$ 9. Principal fact, spuriousness, or unfair-
ness; — probatwe fuct, non-observance of
Sormalities.

On the part of any written instrument, pur-
porting to be designed to give expression to a
contract (taken in the largest sense of the
word contract,) to an agreement, a convey-
ance, or a last will, — principal fact, either
unauthenticity or unfairness; evidentiary fact
— fact regarded as conclusively probative of
unauthenticity or unfairness — non-observance
of formalities. TIn point of reason and justice,
on thisground, and no other, stand the host of
nullifications, so plentifully poured down upon,
and with so little or such ill-directed thought
applied to those bonds of society by learned
hands ;—how weak that ground,—howstrong
the force of the considerations, which in the
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character of infirmative facts, rise up in oppd
sition to the inference deduced from it, — ag
questions whick will be brought to view unde
another head.”

Laying aside a species of indication thws
unconclusive, on the part of a written docu-
ment of any kind,—what other facts does the
nature of the case afford, capable of operating
in the character of evidentiary facts, dispro-
Dative of its authenticity ? and in particular,
in the case of an instrument purporting upon
the face of it to be, or exhibited as being, of
an ancient date? To afford assistance towards
the finding answers in every case to these
questions, isin the body of the work the busi-
ness of one or two parts of a short book.}

Non-observance of formalities being thus
spoken of in the cbaracter of a circumstance
taken as evidentiary of unfgirness on the part
of a contract, or of spuriousness on the part
of an instrument purporting to exhihit the ex-
pression of a euntract,—continual error would
be apt to be the result, if for the prevention
of it, apt warning — distinct and timely warn-
ing — were not atforded.

What is here meant is —that where, on the
alleged ground of non-observanee of this or
that formality, the instrument has heen pro-
nounced (as the language is) null and void,—
the judicial service being thereupon refused,
the rendering of which is, on the part ot the
judge, necessary vo the giving to the mstru-
ment the lecal effect which it is seen to aim
at, — an opinion, aseribing cither unfairness
to the rontract, or spuriousness to the instru-
ment, was either the reason or the pretence;
—was either professed and entertained ac-
cordingly, or if not actually entertained, at
least, upon oeceasion, professed to be enter-
tained. But that, in every instance in which
such opinion has been thus professed — im-
plicdly at least professed, it has been really
entertained, is itself an epinion the assertion
of which, if sincere, will not be found consis-
tent with the plainest common sense: inas-
much as in such an opinion would in many
instances be included, the belief of a self-con-
tradictory proposition; such as, that one and
the same contract was throughout fuir and
unfair—one and the same instrument through-
out genuine and spurious.}

In saying, that non-observance of this or
that formality is, by this or that judge, re-
garded or treated as evidence, and that con-
clusive of unfairness or spuriousness on the
part of the instrument in question, all there-
fore that is here meant to be expressed is —

* See Chapter XIV. Pre-appointed Evi-
dence: Ch. XIX. XX, and XX1. Exclusion, &c.
+ Book of Authentications and De-authentica-
tions, infra Ch. XXIV.
+ Erample: — One and the same testament,
void as to estate called real estate — valid as to
estate called personal estate.
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that, if on his refusal to give cffect to it, he
were to be pressed for a justification — for
such an one as, with reference to the euds of
justice, should be arational, and to an unlaw-
learned and uncorrupted mind an intelligibic
one, — of this sort is the hest or only justifi-
cation, which he would find himself able to
give : in the giving of which justification, sin-
cerity on his part might in sume stances be
morally possible, hut in other iustances would
be morally hwpossible.

1 speak bere of the judge orjudges by whom,
in the firet instance, decisions ot the nature
here in question huve on such grounds been
pronounced. But (says a well-known Irench
proverb)} Ce r'est que le premicer pas qui coute:
and in no other line of action, perhaps, has
the truth of the ohservution received such
ample exewplification a~1n judicature. Where,
under the name of deterence to suthority, or
under any other name, the adoption of opi-
niens, without examination and upon trust,
ix made matter of mcrit, any ouc opinion is
just as easily adopted as any other - the high-
est wisdom takes a pride 1 sinkimatselt to
the level of the lowest {olly: and now it is
that self- contiadictoiy prepositions obtain
credence, and rhat not merely with us htile
difficulty, but even with less ditlicalty (it will
be seen than 1s experience d by proposttions
less direetly and palpably repugnant 1o reason
and comnion =ense.

Coneetning the justice of the reasoning, by
which rnruu ress or spurtousness is iuterred
from noa-ob-ervance of jermaht.es, more will
come to he said uuder the head ot Pre-ap-
poiated Evidence.*

But aceording to the intimation, the ovea-
sion for whieh bas heen so frequent, the truth
of the matter 15 — and by cvery eve that has
nerves to endure the spectacle will be scen
to be —that at any rvate iu the carher azes
of judicature, the ends above deseribed un-
der the appeliation of 1he false ends, have, to
Enelish judges, been the main, not to say the
soie objects of pursuit: — the trre ends, av
best but secondary ones: —that for their as-
sistance in that main pursuit, instruments of
iruquity. in great variety aud abundance, were
invented and put to use:t—und that of these

* S.c ( hap. XIV. Section 6.
+ Exceptions:— 1. Court of Claims:—Jundica-
tory having coguizance of clainis made by indi-
viduals on the public. Eaample: — For claims
made by the American lovahsts on the score of
their losses by the war which ended in the inde-
pendence of ‘the Umited States, 'The suit bere
15 unilateral: sole party, the clainunt, i c. the
laintift': the function of deferndant being placed
in the same hands as that of judge,—consol.dated
with that of jrdge.

2. Audit Conrts: — Judicatories established
for exacting repayment, or proof of discharge,
from receivers of pubhic money. Suit, bere again
unilateral: function of pluintyff, in the same

Yor. VI
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instruments, the one here in question, viz.
nullificntion, was one of the most extensively
operative, as well as of the most efficient and
safe,

§ 10. In litigation, principal fact want of
merits ; probutive fuct, discontinuance of
procedure —its fallactousness.

In every ordinarily and cowmpletely consti-
tuted and turnished judicatory.l every suit
or cause has at least two sides, viz. the plain-
nff's and the defendanr’s: and if o it be that
the mumber of sides in it is greater thun two,
the cau-e, being in this case a complex one,
iz capable of being resolved into a determi-
pate number of simple causes, each having
its two sides and no more.

In the langnage of notural procedure, on
the plaintiff s side, discontinuance is non-suit
—on the defendaut’s, novn-defence : —in the
language of English teeluncal procedure, the
plare of these two ternms is filled by a multi-
farious vocabulary not whelly different, for
whirh whoever has patience enough may see
the books.

Under the technical system, be the side
which it may, discontinuvance on that side is
regai ded, or professed to be regarded, as proof
and that conclusive — of want of merits,
that i-, liere, as before, that course is taken
which, -- to render 1t recoucilable, if 1econ-
cilable it were with justiee,— would require
a conclusion tothat etfect fohave been formed.

Of the eonclusion in this c.se. the 1ash-
ness, it it were an hounest one — . e. it such
were the apinion really entertained — would
be much wmore cgregious than in the instance
last wentioned ; viz. in which, on the ground
of falure 1u the ohservance of this or that
tormality, a contraet is copvicted of unfarrness,
or un instrument of conrract of spurionsness.
Population ot Lngiand, say ten millions : nun-
ber of persons capable of carrying on a suit
or causc to a conctusion, in the least expen-
sive Westminster-Hall court, on the Jeast ex-
pensive plau, not so great as half a nnllion.
Accordingly, to the defendant, twenty to one
but pecumiary power of continuance may be
wanting from the very first: and, as above,
frequently will it be so to the plaintiff. As
be canuot be such but by his own act, it will
not be so at the fust: but by accident it may
be reudered <o at any sueceeding stage.

Principal fact here, want of werits: pre-
tended probative fact, dizcontinuance: infir-

hands with that of judge : as under the system
of procedure styled inguisitorial, pursved fre-
quently in penal causes 1n German judicatories.

In both instances, for the purpose of responsi-
bilty, might it not be an improvement, if some
official person were to be charged with the frue-
tions of the suitor, on the side on whic" the -
tion of the suitor is vacant ?

+ Ree note + in previous column.

)



50

mative fact, by the greatly preponderant
probability of which the conclusion is ren-
dered erroneous, and the pretence false, —
want of pecuniary power of continuance,
When a discontinuance. as above, takes
place, would you really wish to know what
it has had for its veal cause ¥ — couscionsness
of want of merits V-—want of pecuniary power?
—or what else? The mode of obtaining from
the suitor this information aud that, without
putting your reasoning powers to rack, can
no more be a secret to you, than if, instead
of being your snitor, he were vour servant
or your ~on. Inan ordinary ecase, curs and
tonrgue alone (or rather ears alone — for of his
own accord, if you would buf Lear hiw, hLe
would be ready envugh to informn you) would
be needful to you: or, in an extraordinary
casge, for epistolary communication, eyes.
But no: — whatsoever is necessary to ren-
der it possible for you to do justice, your great
object is—mnot to krow it, but to arord know-
ing it: such knowledge would be unprofitable:

VIEW OF THE RATIONALE OF EVIDENCE,

such ignoranee has been made profitable : — |

darkness of course is more pleasant to you
than light. Sce further —as you will, if you
cannot avoid seeing —the chapters on the ex-
clusions put on evidence, and in particular,
that on the exclusion put in the case of im-
prisonment for debt.

§ 11. Probative Jorce of eircumstantial evi-
dence, no fit sulject for general rules.

Under the English constitution, in one
knows not exactly what dark age, a spevies of

Judieatory developed itself, in which. in so far -

as the distinction found hunds capahle of deli-
neating it, the matter to he decided upon was
divided into two portions, on one whereof, as
often as it presented itsclf in a state of sepa-
ration from the other portiou, the persons to
decide were a permanently established judge,
or bench of judyes: while on the other, the
persons to decide were, under the name ju-
or8, Or jurymen, a number of persong, origi-
ually indeterminate, in most instances fixed
at twelve, serving in the character of ocea-
sional judges, the authority of each set con-
fined to one individual suit or cause.

To the jurisdiction of the permanent, or
official judge — the only sort of judge called
by that commanding name — was understood
to belong, in so far as the separation happened
to be made, every decision, the terms of which
would be expressive of a gencral rule — of
that sort of proposition which by logicians has
been distinguished by the appellation of a
general one.

To the authority of the above-mentioned
occasional or ephemeral body of judges called
Jurors, was understood to belong the decision
on whatsoever matter came to be subjected
to their eognizance, by and under the autho-
rity of their learned and authoritative diwec-
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tors — the judges that stood distinguished by
the name of judyes.

Having constructed this palludium — es it
has been so often called — of the constitutien,
viz. the jury-box, — the same cotnbination of
undi-cernitle causes left, above and in con-
tact with this palladium, a set of men, whose
obvious interest, and corsequently whose eu-
deavour it has been, to weaken and under-
mine 1t.

From the very first — and. as will be seen,
not altegether without jast cause, — they
took upon themselves — these experienced
and learned judges — to determine what evi-
deace should, and what should not, be pre-
sented to the cognizance of these their unex-
perienced and unlearned assessors : — bat the
evidence once presented to them, by these un-
experienced and unlearned assessors it was,
that the judgment on it was to be formed and
pronouuced.

Once presented to them? Good. But
this or that lot of evidence, suppose it not
presented to them by thesc their directors —
what then became of it? Answer — It was
decided — and with it commonly the fate of
the whole cause determined — by these their
directors themsclves : with what consisteuey,
as well as with what fruit, will be seen as we
advance.

All evidence is either direct or circumstan-
tiwlevidence.  Fromany evidence that comes
under the denomination of derect, it appears
not that, on any oecasion, they have as vet
taken upon themselves to deduce the infer-
euce.  On the contrary. .— <n abundant are
the instance~ in which, speaking of evidenee
in general, the acknowledgment Las heeu
made to juries, that to them, and them alone,
it belongs to say what credit is due to the
evidence, whatsoever it has been, that they
have been perinitted to hear, and thereupon
to deduce the inference from it, — that the
reproach of nsurpation is universally beholden
ready to fall, in the character of an inevitable
punishment, on the hiead of every judge, who
should take upon liim to attempt the depriving
them of thi> funetion — this inestimable right
—without which their cffice would be no bet-
ter than a pernicious sinecare.  In regard to
circumstantial evidence, the question has ne-
ver yet been stated —nor, if it were, does it
seem possible to find any rational answers to
it — why, in this instance any more than in
that other, any attempt should be made to take
the decision out of these popular hands, by
which, in the sort of compound Jjudicatory in
question, without a shadow of objection, and
amidst universal plaudits, every question, in
so far as it turns upon direct evidence, is de-
termined.

Out of these same hands, then, has any at-
tempt been ever made to take the charge of
drawing the inference from circumstantial evie
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dence ?— avowedly, in the lump, that is, in
all cates, and under that name: No: on the
contrary, there being few causes in which <he
nature of the case does not present the two
species of evidence in a state of the most in-
timate union, 0 it is, that the ewrcumstantial
evidence is judzed of by them, as of course,
along with the direst ; —nor, for any such
purpose as that of dividiny the counizansce be-
tween the jury-box and the bench, is eny dis-
tinetion made.

At the same time, so it is, that as often as
evidence of the circumstantial kind has pre-
sented itself, the business ot drawing the in-
ference from 1t has, as often as such has been
his pleasure, been, by the judge, tuken out of
the hands of the jury, and under the name of
matter of few, teken into bis own hands; and
this with such effect, as, iu and by so doing,
to determine the fate of the suit or cause.

Between the cases in which the drawing
the inference from eircumstantial evidence is
proper to be left to the jury, and the casesin
which it is preper for it, thus to be taken out

of their hands by the judge, — has any line ;

been ever attempted to be drawn? Not any.
Propriety out of the question, eonld any

lne be drawn, distinguishing with any to- -

lerable clearness the cases in whneh the ome
course has been taken, from the caes in whicl
the other eourse hus been tuken, in actual
practice? Impossible.  What then is the
result ? That in this, us in so wany other
cases, arbitrary w.ll ——to sav 110 werse —has
been the only guide.

By this so1t of assumption, wkat have been
the effects produced on the administration of
Justice ?

L. In each cause taken by itself. has the
probability of right decision received any
increase ? — does any sufficient reazon appear
for concluding that the inference thus drawn
by the judge, was more rational than 1lat
which, in that same case, would Lave heen
drawn by the jury? On the contrary when
the inferences thus drawn cone to be looked
at, so flagrant will their absurdity and folly
be frequently — not to say, most frequently
— seen to be, as to prectude the ideu that any
inference so absurd and foolish could Lave
been drawn by any understanding, not cor-
rupted by that species of half-absurdity, half-
nonsense, which among luwyers has received
the name of science: and it is undec the
assurance, that under the guidance of common
sense no such inference would be drawn by
the twelve unlearned men whomn he has to
Ceal with, that the judge has thus taken the
buginess upon himself. Under that assurance?
Yes:—and for that very resson : for on the
supposition of an expectation on his part, that
the inference, and from the inference the
decision formed by them, would bave been
the same as that which it was his desire to
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see formed: use there would be none, even
with reference to his own purposes, in thus
taking it out of their hands. — Afischief the

first — Producing misdecision in each parti-

calar cause, on the occasion of which the as-
sumption in question has been made — the
incongruous power exercised.

2. As often as they have heen uttered,
these assumptions, along with the other acts
and diseourses emaning from the same learned
sources, have been liable to be recorded:*
and recorded they have been, in but too many
instances : and in this shape, not inconsider-
able has been the addition made to the chaos
of jurisprudential science.

lil-gronnded with reference to the parti-
cular individual case which respectively gave
birth tothem. these assumptions have, if pos-
sible, been «till worse grounded with reterence
to those other suits or causes, to the decision
of which, when thus recorded, they have heen
applied without reserve. With neither of the
two facts of wlich the circumstantial evi-
dence in question is composed, could they ever
have had any sort of connexion: they have
thus b. en converted, each of them, into a mine
ot false inferences, and erroneous decisions,
— disehiefthe sceand—- Contributing to the
cumpositton of an aggregate mass of delu-
sive and peraicions error, under the name of
scjence,

. By the whole amount of it, the power
thus exevcised bas been a usurpation upon
the acknowledged right of juries. By the
whole amount of it, it has operated in dina-
nution of that security wheh is sought for at
the Lands of juries. By the whole amount of
it, it is a violation of that principal suppert
of the constitution so universally acknow-
ledged to be a fundamental one, — Mschicf
the third — Mischief done to the constitutiou
by violation of the acknowledged rights of
Juries.

Of the circumstances capable of operating
in proof of declinquency, any of them taken
singly n.ay be far from beiug of itself suffi-
cient to warrani a conelusion in affirmance of
any inculpative suspicion. At the sawe time,
put but a namber of them together, the proof
<hall be so satisfactory as not to leave room
for doubt s to any practical purpose Instan.
ces might perhaps even be found, in which,
for the production of sufficient assurance to
a duly cautious mind, so small a number as
two would appear sufficient. In the several
instunces in which conviction has taken place
on the sole ground of circumstantial, without
any assistance from direet evidence, a number
considerably greater than two would, it is
supposed, be found upon examination to have
concurred.

In the cases in which Enghish judges bave

* In the printed books of reports.
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taken upon them to form conclusions respect-
ing matters of fact, on the ground of circum-
stantial evidence, it will be found that in
every instance it has been on the ground of
some one single fact consiitered in the cha-
racter of an evidentiary fact; —upon no more
than one article of circumstantial evidence
that the conclusion has been furwmed.

It is possible, that in the instance of the
individual suit or cause, on the occasion of
which, on the single ground in question, a
decision has heen pronounced, such deeision
was not chargeable with injustice. Why?
Because, though in the formation of that de-
cision, the one circumstance in question was
the only cizcumstance expressly brought to
view and mention,—yet it may have happencd
that the case afforded other evidences, by each
of which a part more or less considerable was
borne in the formation of the deeision so pro-
nounced.

So much for what iz possible;; — ¥hat is
certain is, that in every rule hy which ex-
pression is given in general terins to a con-
ctusion thus formed, all these corroborating
circumstances, if any such there were, will
be excluded. What i< the consequence? That
though, on the oceasion on wluch the rule
was formed, misdecision did not take place,
yet the rule once formed remains and con-
tinues operating in the charaeter of a perenniat
source uf deceptions infevences; —in a word,
of error and injustice.

Of the conclusion drawn from a fact con-
sidered in the character of an artiele of civ-
cumstantial evidence, the effect, if it be by a
jury that the conclusion i~ drawn, never goes
beyond the individual suit or cause which has
given birth to it. Ail the other evidence
which the suit or cause happens to afford,
coming along with it, under their observation,
and contributing to the formation of the con-
clusion, nothing hinders but that, applied as
it is to the individual principal fact which
alone is in quesrion, the conclusion thus
formed may, iu each such suit, be right and
well grounded.

Drawn by a jndge, it most frequently hap-
pens that a conclusion conceived in the same
terms will be productive of error and false
judgment. Why ? Because when drawn by a
hand so situated, it swells itself out, and con-
stitutes iteelf into a general rule —and will
be thereafter applied to caxes in mdefinite
numbers, and rendered productive of the sort
of results just mentioned.

When the conclusion has been drawn by
the jury, of the infirmative facts, by which,
supposing them to have had place, its proba-
tive force would have been weakened or de-
stroyed, none, it may be presumed, have been
proved, none so,inuch as probabilized.

In the several cases in which the general
rule, containing the expression of the con-
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clusion go drawn as above, will come to be
applied by successive judges; whatsoever in-
firmative facts the case admits of, may have
had place inany number: yet of none of them
can the existence be brought to view ; for the
inference, as drawn, is regularly all-compre-
hensive ; nov can any hand but that of a judge
presume to narrow it.

Of the conclusion drawn by a jury, the
mischief, it it be erroneous, and thence mis-
chievous, goes not beyond that individual
case : — Of the same conclusion drawn by a
Judge, the mischievonsness, except in so far
as it may happen to it to receive correction
from an exceptive rule. operating in contra-
diction to the former conclusion, comprizes a
course of error and mischief to the very end
of the system.

When fact A is considered as circumstan-
tiul evidence of fact B, the inference being
mude by a judge or bench of judges, and an
account of 1t finds its way nto a published
law-book, general words being ewmployed in
the account given of it; tbe character in
which it is presented, iz of course that of a
general rule laid down for the avowed pur-
pose of its serving for determination of the
decisions to be pronounced in all subsequent
siniilar cases: that s, in eack individual case
in which for the description of the individual
principal faet, and the individual evidentiary
fact, which 1n sueh individual case. are 1espee-
tively in question. the same general terms are
respectively capable of being employed

Applied 1o any such subseyuent individual
fact, the inference thus made. as described by
the general rule formed as ahove, may have
been representedt either as alrolutely conclu-
sive, or as only prama fucie conclusive, or in
other words, conclusive nisr : — as primé facie
concluzive, and no otherwise, if in the enun-
ciation of it, an indication is made of this or
that species of fact, as being, in the character
of an infirmative fact, capable of annulling
the inference, and thus preventing the prin-
cipal fact in guestion, if not from obtaining
eredence altogether, from obtaining eredence
fromn the sole probative force of that eviden-
tiary faet.

In a theoretical view, and for the purpose
of affording the clearer conception of the sort
of matter of which jurisprudential law is
made, this distinction may have its use. But
in practice it can scarcely be said to be exem-
plified, and has little or no influence. For
among the prerogatives of an English judge,
is that of taking a distinction whenever he
pleases — taking a distinction, and thereby
applying a lmutation, or, what is the same
thing, an exception to the general rule where-
by to the purpose of the individual case in
question, and so to the purpose of each sue-
ceeding individual case as it presents itself,
the substance of the rule is picked out of it,
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and the rule left in the state of an empty
husk.

If, then, the general rule happen to be to
the taste of him to whom in that character it
is presented, he simply pronounces it conclu-
sive, and thereupon conforms to it; if not,
he pronounces it eonclusive primé fucie ouly,
and taking Lis distinction, leaves the rule in-
operative, and for that timne sets it aside.

if the effect of the rule be to establish a
fact in the character of circumstantial or pre-
sumptive evidence of a principal fact, the
distinction will be taken by setting up, in the
character of an infinnative fact, destructive
of the probative force of the evidentiary fact,
another individual faet presented at th « same
time, whether to his senses by testimony, or
to his mind by inagination : — Yes, by ima-
gination, for to warrant a man in dis~enting
fromn the couclusion indicated hy an arucle
of circumstantial evidenee, it is not necessary
that the possible fact by whick the piobative
or disprobative force of the evidentiary fact
is considered as destroyed, should have been
proved.

Whetlher, therefore, the evidence be sim-
ply termed couclusive, or said to be conclusive
a (or in whatever other words the distine-
tion may stund expressed,) it comes in a
manner of eourse to the same thing. By the
reporter of the anterior case, let it have been
simply styled conclusive —the judge, if it be
not his pleasure to conform to the rule, wili
set up against it some fact, actual or hypothe-
tical, in the character of an infirmative fact:
let it have been reported as conclusive primd
facie only, or conclusive aisi, if, in the indi-
vidual cas: before him, it be his pleasure to
constder 1t as sinply conciusive, he will say
as much, refusing to receive, on the mdivi-
dual oceasion in yuestion, in the character of
an infirmative fact, any individoal fact which
happens to have been proved, or brought to
view as capable of having taken place.

Such is the state of things — such the des-
potism produced by taking out of the hands
of jurors the function of deciding on the
question of faet, in so far as the allegation
concerning it is considered as proved. dis-
proved, or not proved, by circumstantial evi-
dence. And in this sample may be seen the
whole substance of that false science of
which the chaos called jurisprudential law is
composed.

Along with direct, had the function of de-
ciding upon circumstantial evidence been left
to jurors inviolate, there would, so far as
concerns the question of fact, have been no
such sham learning — no such despotism; —
no such distinction, as that between evidence
simply and absolutely conclusive and evi-
dence conclusive nist or primd facie, would
have had place. On each occasion, after hear-

ing whatsocver evidence, direct or eircum- .
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stantial, could be produced, in the character
of evidence probative or disprobative of the
fact in question, in the character of the prin-
cipal faci, the existence of sueh principal fact
woald—viz. by the jury—have been affirmed
or disaffinned. 1n a word, no instance would
have had existence, of that sort of general
rule, hy which, as above, it has been rendered
it i hoped pretty apparent, that much mis-
chief bas been done, and that no good ever
bas been, or ever could be done.

§ 12. Inferences of Judye-made Law.

Sample 1. Leyitiinacy from Husband’s Non-
Expatriation.

T'wo rules not altogether unconnected with
each other ; — the one imagined for the pur-
pose of cowparison — the other actually ex-
pressed mn Englhish jundge-made law, may here
serve for illustration: ——

1. Prineipal fact, sexual intercourse; evi-
dentiary fact, parturwion ; — the inference
deemed absolutely conelusive.

This may be set down as one of the few
imaginable nstances in wlich a general rule
pronouncing one species of fact conclusive
with regard to the existence or non-existence
of another species of fact, is ot in danger of
doing nischief ; viz. by leading judges into
decision manifestly ill grounded. But of what
possible use can such a rule be? Where is the
judge, where is the jury, who, but for the
instruction afforded by this rule, would be in
danger of mistake?

Of this kind is every judge-made rule of
circumstantial evidence which is not in its
tendency in a preponderant degree deceptious
and pernicious.

2. Principal fact, the hushband is the father
of the child of a married woman: evidentiary
fact, abode of the husband and wife, during
some part of the period of gestation, in some
part ot the island of Great Britami. Inference
deemed absolutely conclusive ;:—=~o conclusive
that no evidence tending to the contrary per-
suasion shall be received.*

Here we have an example of a rale of eir-
cumstantial evidence, which at one thne at
least was received as an established rute of
Bnglish law. 'True it is, that afrer having
continued in force many hundred years, this
rule was reversed.t But by the same autho-
rity by which the good old rule was reversed,
the reversal itself may be reversed av any
time. At any rate, as an example, it is as
good as ever it was.

The absurdity of the rule is almost too pal-
pable to admit of illustration. During the
whole length of time in question, the husband
may have been bed-ridden in the last stage of
caducity at the northern extremity of Scot-

T Sce Co. Latt. 244 Bl. Com. 1. 445,
+ Com. Ktx, 423, 1076; B. R. H. 379Y.
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land; the wife living in adultery at the south-
ern extremity of Coruwull. Yet the hushand
was the father of the child of the wife, said
the wisdom of these sages.

This law— for such 1t was in effect — this
law, it is almost supeifluous to say, is upon
the face of it an insult to common honesty,
as well as common sense. The object of it,
if it had any, could not have been any other
than the encouragement of adultery, by cast-
ing upon the injured hu-band the burtheu of
maintaining the spurious issne.  On this sup-
position, it was a Jaw made by the common-
lawyers, to make business for themselves and
another set of lawyers—— the civilians, the
practisers ifi the spiritual courts.

But in its origin, supposc it to have had
any the least shuw of rea~on, it must have
been in some such way as follows : — Ou the
oceasion or cause whick gave birth to this
general rule, =o it was, that though, during
the time in question, the ordinary ubodes of
the husband and the wife werc at a consider-
able distanee from each other, yet, for any-
thing that appearved to the contrary, access
and intercourse might have taken place.

For justifying tie decision whicl, on the
oceasion of the individual suit or cause in
question, it was determiuned to pronounce,
a general rule was, as usual, deemed neces-
sary to be stated as already in existence —
in reality, to be made.

Coupled with the reasoning on which it
may thus have been grounded, it may luve
heen expressed in words to somne such effeet
as follows :—* When, in the ease of hushand
and wife, access has not been impossible, it
is better {0 presumne it to have had place, than
by means of any direct testimony to attenipt
to scrutinize into the question, since, 1f the
parties have lived in a certain space, within
a certain distance of each other, no man can
say that no intercourse can by possibility have
taken place. But where shall the limits of
this space be found? The island, within
which tbe jurdisdiction ¢f Westminster Hall

Lias its geographical field, is surrounded by the |

sea: let this island be the space; the sea will

then be the limits drawn by nature : suppose !

the sea divided into four portions, aml speak
of the four seas, season the rule with Latin,
say quatuor maria, and who is there that shall
gainsay it.”

Here, then, we have the general rule, and
now for the application : —

In cause A, as above, reason more or less
there may have been for supposing it possible
that between the parties in question, inter-
course did take place. Comes now cause B,
on the occasion of which it becomes mani-
fest, that within the time in question no such
intercourse did actually take place: none per-
haps could by any possibility have taken plare.
No matter: a rule has been made.—a rule of
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i law concerning evidence, by which this ques-
tion has been determined. ** We are ready
to prove,” say the counsel for the husband,
« that the basband was never, during any
time at which the child could have been
begotten, within fifty miles of the wife,”” —
“ Nay,” say the counsel on the other side,
- this is what you cannot be permitted to
prove, for the law in its wisdom has decided
the matter agamnst yeu; you and we were
within quafuor maria all the time, and there-
fore you are the father of the child.”

Between the mdividual prineipal facl in
question in cause B, and the individual fact
or mass of facts tahen trom canse A and ap-
plied to cause B to be employed in it, in the
character of an evidentiary fact probative of
the said pnneipal fact there is not by the
supposition any sort of connexion whatsoever.

Lvidentiary fact A took place at the be-
ginning of sixteentl century—prineipal fact B
rot 1ill the eighteenth centary. No matter:
borrowed from cause A, fact A is taken, and
in the character of an evidentiary fact applied
10 the faet in question, in the character of a
principd fact, on the occasion of rause B; and
of thiz evidentiary fact, the probative force
i~ decmed conclusive. Inthe cause which was
decided, anno 1510, it was not proved that
John stiles could not have bad access to his
wife, Mary Stiles, so as to be the father of
Licr son Williamn : therefore, in the cause that
now comes to be decided, anno 1790, it ought
to be considered as proved that Nicholas
Nokes is the father of Nathaniel, the son of
his wite Elizabeth Nokes. Such is the logic,
as often as, for determining a question of fact
on the ground of circumstantial evidence,
recourse is liad to a general rule.

Had admission been given to the cvidence
belonging to the cause, the impossibility of
any such venesés would have been proved by
circunstances in abundance ; but to save the
troubie of hearing evidence, or for some other
1 purpose, the law has laid down a rule, in vir-
' tue of which, as often as it is applied for
i determining whether, in the case in question,
| the fact which is in question did or did not
! take place, the cvidence to be admitted and
considered is not any evidence which this in-
dividual canse actually affords ; but the ima-
gined evidence which is supposed to have been
afforded in and by this or that other cause
which had nothing to do with it.

Upon the ground of some imagined evi-
dence, supposed to have been delivered, re-
lative to some one fact, in a case which has
nothing to do with it, is the case in guestion
determined, to the exrclusion of all such evi-
dence as properly belongs to it. Such has
been the wisdom of those sages, as often as,
for fear of that deception to which simple
men in the situation of jurors are exposed,
it has pleased them to take the business ot
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determining a question of fact out of those | precognitd : — in the tenor of the estalilished
inexperienced hands: — ¢ Judging from evi- | instrument of accusation, the indictment, as

dence, simple meun as you are, you would be
misled by it ; — to save you from error, we,”
~ay these sages, ¢ will take the question into
our own hands, and decide it for you without
cvidence.™

Sample 2. Malice from Homicide — Mur-
der from Malice.

To any man, without any such wish, has it
been your misfortune to have been the cause
of death? To save to the jury the trouble
of inquiring under what circumstances, and
the danger of being deceived by evidenee, the
judge, if sueh be his pleasure, will find 1ou
guidty of murder, and <o order watters that
vou shall be hanged torat. If on your part
there has been malice, your doom is predeter-
mined: murder ha~ heen your erome — death
will he vour punislinent. Would the jury,
Lad the inference been left 1o them, have
found in your bosom any such thing as ma-
lice? This is of the nuwsher of those things
which they wre not to bhe trusted with. —
This or that judge, who has heen dead these
two or three bundred years, kuows more of
the watter than they; —and by moplving
malice in 3 our ho.om. be who knows nothing
ahout you or your case, lie it is who has saved
them the trouble of thinking whether any
such thing as malice, whatever he meant by
the word, bad in your case any existence.

But what is meant by it The same thing
that is meant by so many other words, such
as felony, felonious wtent, and so forth: on
the part of those sages, a disposition, they
cannot tell, or care not to tell why, to cause
vou to be hanged: — to be hangeu as well as
all such other persons to whom it shall hap-
pen to be in your case; —in plain English,
in whose instanece, it 1ay happen to any suc.
cessor of these sages to be disposed to have
them hanged. Sauch is the safety of the sub-
ject, under the dominion of what, in contra-
distinetion to statute. is called common law,

And thus most conveniently open to des-
potism is the field, where, in the text of the
Jaw, real or supposed, therc is an expression
which should bave been indicative of the
matter of fact, ur of a portion of rhe matter
of fact, of such a texture as to indicate, so
extreme is its generality, nobody can exactly
say what. Such is the case with the word
malice in the essential plirase, of malice aforc-
thought : —in the original Latin ex maliti

* All this while, Common Sense has been burst-
ing with impatience. * The man and wife themn-
selves have probably some knowledge how the
case was. Why not ask them ? why prefer vague
eonjecture ?** “ No (says Common Law:) thut
would be against our rules: — what in your eyes

is the best evidence, in our eves is no evidence at
all.” But this belongs to the topic of Exclusions, |

of which further in its piace.

i
i

it is calle.d.

In every mouth but a lawyer's, malice
means neither more nor less than a particular
moditication of ilwwl ; in a lawyer's, on the
present occasion and for the present purpose,
for no better reason than becanse malice is,
by substitution of an English to a Latin ter.
mination, derived from malitia, and malifa is
derived from malus— by which in Latin is
denoted everything that is thought or pre-
tended 10 be thought bad—it is made to de-
note anyvthing, for whiel, in the character of
a bad thing, he feels himself disposed to put
a man to death,

Of malice, according to the indictment, the
supposed existence was necessary.  Bnt in
proof of this essential matter of fact, acrord-
ing to the doctrine of seme reverend and
learned person who wanted to destroy a man,
of whom, in the eves of a jury, it would, it
was feared, not appear fit that he should be
destroyed. it was not necessary that any pro-
hainlity should be presented by evidence.
Presuming is shorter than proviug : — power
more pleasaut than impotence: and so, be-
cause it had not been proved to the jury, it
was presumed by the judge.

*» Killing :in the words of Gilbert) is so
bad a thing, —so ill-natured and bloody an
action, t that it is to be presumed to be mali-
clons;” that is, all klling is to be presumed
to be murder, and punished, on the supposi-
tion of its being murder.— punished a& murder,
In this case, the physical inatter of fact is by
the suppesition out of the question, as well
as the share which the defendant had in the
preduction of it : in this same case, who does
not see that of the existence of the psycho-
Ingical matter of fact. the state of the mind,
the supposition is not less uniform?  But to
save trouble, and to save the risk of an un-
acceptable verdict, especially when innocence
happens to be manifest, this, instead of being
proved to, and found by, the jury, is, on the
mere ground of the physical fact, to be pre-
sumed by the judge.

Al tlis while, in a case in which it is his
pleasure to reduce the punishment, and for
that purpose call the offence mansloughter,
the physical fact has heen exartly the same—
the share which by s physical organs the
defendant has had in the preduction of it
exactly the same —and yct the psychological
fact is not thus presumed from it.

Thus, then, stands the matter :— When iy
is his pleasure the defendant should be de-
stroyed, the judge draws the inference, and
calls the offence murder : when it is his plea-
sure the man should not be destroyed, he
leaves the inference undrawn, and calls the

+ On Evidence, p. 234.
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offence manslaughter. But in his zeal to de-
stroy somebody, who, though the jury would
bave thought otherwise, it must be presumed
deserved to be destroyed, Gilbert, who on
this occasion is the representative and mouth-
piece of the learned tribe, forgets that there
was any such distinct thing as manslaughter,
and that, according to the account thus given
of the matter by himself, murder and man-
slanghter are exactly the same thing.

Note here, that as above. when malice
means anything in particular, i. ¢. in the sense
in which it is used in every other mouth than
a lawyer's, it means -l —ill-will towards
him who is the intended object of it, and is
intended to be made the sufferer by it. Note
at the same time. that in a case which is but
too frequently exemplified, as towards the
person who has been not only the eventual,
but the intended sufferer, there has not
existed in the breast of the author of the
death any such emotion or atfection as that
of ill-will, 'T'his is where the ohject wiich
the crirue has for 1ts purpuse to procure i-
the gratitication looked for in any shape or
from any other source than the contemplation
of the suffering produced in the breast of the
party injured. Such is the case where death
is produced by assault, wade in prosecution of
a plan of foreible depredation: for example,
in a house” or on the highway.

Such is, in even a more particular degree,
the case, where the mmder has bhad for its
object the acquisition of the matier of wealth
in any shape — in the way of snccession, as
in the instance of the parricide committed at
Reading in 1752, on the person of her father,
by Mary Blandy. In the hreast of that not
altogether ill-educated female, the wuvarie-
tenderness of her father had not failed alto-
gether to keep alive, even to the last, somne
sparks, however faint, of a correspondent
affection; but by the violence of her passion
for ber lover, by whose instigation she com-
mitted the crime, the gentler affection had
been subdued. In peither of these cases was
the crime-producing interest, the intercst of
the gall-bladder in one of them, it was the in-
terest of the purse; in the other, the interest
of the sexual appetite.

Now these cases in which, law jargon
apart, there existed not the least spark of
any such affection as malice, are precisely the
cases in which the mischiet of murder rises to
the highest point of the scale. Why? Because
these are both of them of the number of the
cases in which, in respect of probability, the
danger of beeoming sufferers by the sinister
operation of the interest in question in the
character of a motive, is in the apprehension
of persons in general apt to rise to the highest

* For example, the murders at Wapping in
1812
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pitch. In both cases, of the asgregate mis-
chief of the offence, that part whnch has been
distinguished under the name of the mischief
of the second order, —i. e. the general part of
the mischief, and whieh, in respect of extent,
measured by the number of the persons ex-
posed to it, 1s to that of the mischief of the
first order, 1. e. the particular part of the mis-
chief, comparatively speaking, as infinity to
one;-—is far greater in those cases where, or-
dinarily, and properly speaking, there is no
malice, than when, in the same sense, in the
breast of the offender, the offence has had
malice for its sole cawuse.

Putting together these Lwo cases, viz. this
relative to murder and malice. the other re-
lative to legitimacy on the part of the child
of a married woman — the one belonging to
the penal, the other to the non-penal divisicn
of the field of law— each ot them in its de-
partment a case of considerable importance ;
~ome eonception may he forined of the process
by which the rule of action is {ormed, when
the hands by which it is formed arc those of
a jJudge, or bench ot judges, acting as such;
and of the shape in winch it is produced, in
so far as a nonentity is susceptible of shape.

In neither ease any surh conception mani-
fested, as that law is or ought to be an in-
strument employed towards a determinate
end — or at least, that if 1t be, the greatest
happiness of the greatest number i= that end.
1f it had anv such end. then and then ulone
would come the inquiry, what were the ope-
rations employed in the character of means
with reference to that end, and in what
respeets, they were respectively conducive
or non-conducive to it.  But in the present
instance, no such end being pereeptible, all
inquiries ju relation to means are manifestly
inapplicable.

Such as arc these two samples, together
with the others which occur here and there
in the eourse of this work, such it may, with-
out danger of the imputation of injustice, be
said is judge-made law throughour. In each
ca~e, by some view suggested by that parti-
cular case {never by any such general view as
that of picking out grosser from less gross
specimens of absurdity) has the selection been
made. In addition to its absurdity, it would
be found throughout (not from heginning to
end, for it has neither) a tissue of inconsis-
tencies; and in this respect, as Ovid wonld
have said, it is consistent.

Such is the nature, such the result of law,
i. ¢. the imaginary thing to which is given
the force of law, penal or non-penal, when
tumbled out by judicature, substituting itself
to legislation, or overruling legislation: the
mode employed, that mode in which the un-
alterable nature of things places the work, in
whatsoever hands, under the impossibility of
being done well.  Matter of law wade after
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the fact, after the fashion of ex-post facto lmwe,
—made under the quibbling pretence of he-
ing declared. Matter of fact decided upon by
abuse of words ; — decided upon without eyi-
dence, or by this or that scrap of evidence
eaught up bhindfold from some anterior case,
known or unknown, and applied to facts of
which those, whose testimony it was, could
liave bad no knowledge. Legistator’s power
exercised withoat authority ;— judicial power
exercised in the teeth of principle ; — the
sceptre filched from the king in parliament,
and the balance wrested from the hands of
Jjuries.

Thus much as to substance: as to lan-
guage, in jurisprudence and legislation, things
are no more capable of being by anybody
shown to be what they are in and by that
part of the English language which has been
poisoned by the mouths or the pens of Lng-
lish lawvers, tlian in chemistry they could
ever be by Sir Humphrey Davy, if he were
confined to the language employed by those
who in former timwes occupied the place of
chemists, the united brotherhood of impos-
tors and dupes called alchemists.

CHAPTER XIIL
OF MAKE-SHIFT EVIDENCE.

§ 1. Unoriginal Make-shift Evidence.

Or the several modifications of evidence
which are here brought 1o vizw in conjune-
tion, under the common appellation of make-
shyrt evidence, tie common characteristic is
— the circumstance o} their heing 1n a greater
or less degree untried hy those tests which
bave already been brought to view under the
name of securities,— securities against decep-
tious incorreciness and incompleteness :—un-
fried by those securities in general ; — but,
m particular, by interrogation, considered as
combined with those co-seeurities, and fur-
nished with those sub-securities on which, in
a greater or less degree, its efficiency may
have been already seen to depend.

In some cases, the person by whose lips or
whose hand the discourse assertive of the
watters of fuct in question is presented to
the ear or to the eye of the judge, is not the
individual to whose perceptive faculty these
supposed matters of fact are so mach as sup-
»osed to have presented themselves.

In these cases, by the very nature of the
case, 80 long as the evidence continues in this
case, the grand security afforded by interro-
gation is incapable of being applied to it.

Of this cluss of cases, kearsay evidence pre-
sents the only primeval, and at the same time
the most simple and familiar example; espe-
cially when, as in the most simple and obvious

eazes which that appellation is qualified to ex« |

press, oral is as well the form actually assumed
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hy the actual discourse of the deposing wit-
ness, as the form supposed to bave been
assutned by the supposed discourse of the
supposed percipient witness.

A modification, in modern times, not much
less familiar, and perhaps still more simple,
is that which may be presented to view by
the appellation transcriptious evidence. But
though in this case, as well as in the other
there are at least two sources of information
which, by and in proportion to their nuwmber
(each being exposed to its own causes of de-
ceptious incorrectness and incompleteness,
and neither affording, hy any additional in-
formation, any increase to the probative force
of the other,) render the probability of de-
ceptious incorrectuess and incompleteness at
least twice as great as if there were but one.
At the same time, what is little less obvious
is, that in the case of transcriptious evidence,
the increase given to the probability of in-
correctness and incompleteness, is in general
beyond comparison less than in the case of
hearsay evidence.

In the case of hearsay evidence, the infor-
mation, supposing 3t orally delivered by a
percipient witness, finds an additional intel-
lect, which has to occupy itself, not only
about the tenor, but about the purport of it,
and in which it has, as it were, to be remoulded
and recast : —and in which, as well as in that
of the supposed percipient witness, it finds it-
self exposcd to all those causes of deceptious
inrorrectness and incompleteness, which, un-
der the appellation of intellectual canses, have
already been brought to view.

To the case of transeriptious evidence,
scarcely in any degree have these causes any
application : — with the feaor alone, as exhi-
bited by the visible signs, has the copyist,
unless by accident, any concern ; — with the
purport, except in case of doubt, for the pur-
pose of determining his conception in relation
to the tenor — he has none.

In the cace of hearsay evidence, commonly
the iudividuahty of the supposed percipient
witness, and at any rate the yorm in which
the discourse expressive of his snpposed per-
ceptions is supposed to have been conceived,
are given and determinate; since if it were
not, no regard would be bestowed upon it :
in the case of transcriptious evidence, con-
sidered simply as such, these particulars may
be still to seek. A consequence is — that any
of those circuwnstances by which, in respect of
trustworthiness and probative force, evidence
is raised above, as well as any of those by
which jt is sunk below, the ordinary level,
may indifferently be found in it.

§ 2. Ertrajudicially written, Make-shift
Evidence.

In the class of cares bere in question, there
cxis*s not, in the vature of the case, any-
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thing by which the discourse which presents
itself to the judges, or, to speak more pre-
cisely, the person whose discourse it is, is
rendered inrapable of being subjected to the
action of those purifying tests; but only, it
has happened thai he haz not been subjected

to any of those tests: — the case being, that |
| ness, wears upon the face of it a suspicious

at the time of the formation, i. e. the writing
of this disvourse (it being by the cuppositiona
portion of written discourse, ) there existed not
any external hand in a situation to subject him
in respeet of it to the action of those tests.

The signs in which the information in ques-
tion stands expressed, were formed (such at
least is the supposition) nof for the purpo-e
of being employed to the judicial purpose to
which it happens to them 1o be emploved. —
or at any rate, not to the purpose of thie par-
tirular suit, bul to some other purposc: in
whatsoever state, with a view to that other
purpose, they were brought into existence,
in that sawne state having becu found, and
having, on the oceasion in question, been
deemed applicable 1n the character of cvi-
dence to the service of justice, in that same
state they are pressed, as it were, into that
service.

The following are the modifications of ex-
tra-judicially written evidence : —.

1. Casually-written scripts (including me-
morandums and miscellaneous letters.)

2. Evidence preappointed ex parte (inclu-
ding mereantile account hooks and letters.)

3. These, together with evidence which,
having been regulurly received or extracted
alid in causd on the occasion and for the
purpose of another cause or suit, —may be
termed adsciritious, or borrowed evidence.

First modification of extra-judicially writ-
ten evidence — casually written evidence.

Without much violence, either under the
head of a memorandum or that of a letter, may
everything that is written be compriscd.

Designed for the use of the writer and no
other person, it is a memorandum : commu-
nicated to any other person, or designed to be
read by any other person. it becomes in effect
a letter or epistle : published or desigmed for
general publication, a literary work, which is
in effect a letter addressed to the world at
large.

1t may happen, that the operation of the
head has been the work of one person, the
operation of the band that of another; as in
the case of dictation to a scribe. Anomalies
of this kind will eome under noticc in another
place.

Second modification of extra-judicially
written evidence — er parfe preappointed
evidence.

To the bead of make-shift evidence, pre-
appointed ex parte, may be referred any such
statemcent as, though in the nature of it it
can scarcely but have been intended te have
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eventually, in the character of evidence, at
least as between some parties, a legal opera-
tion, yet, in respect of the sinister interest,
under the influence of which it is brought into
existence, joined to the circumstance of its
not being subjected to the tutelary action of
the securities for correctness and complete-

aspect, and cannet without manifest impro-
priety be considcred as standing, in point of
probative foree, on a level with ordinary ju-
dicial evidence. Of this wpecies of evidence,
ihie sub-mnodification most in use is composed

. of mercantile beoks ot account, together with

such letters as belong to mercantile corre-
spondence.

Agreeing in respeet of design and prepara-
tinn—agreeing therctore i thea nature (were
it not for th ¢iicumstance expressed by the
adjuict 1 parte) — with the extensiye and
Lighly diversified clas< of evidence, which
unaer the denomination ot preapy amnted evi-
lenee witl cowe next 1o he cousdered. they
will he scen ratber to contrast iLun assunilate
with it, when compared with ir, in respect of
probative force: in the scale of prohative
foree, the stauon of preappuointed evidence at
large bemg alove, that of cevidence preap-
pointed ex parte, below the level of ordinary
evidence. Why? Becausr, in the ease of pre-
appointed evidence at large, the statement
standx eclear of the sinister action of self-
regarding interest, or if exposed to the action
of that powerful cause of deceprious incorrect-
ness and u.cumpletenc-s has for its security
against these imperfertions the eventual]y
controulimy action of the several anmgomzmg
interests on whick the evidence i» in a way
to operate,

Third and last medification of extra-judi-
cially written evidence — adscutitious evi-
dence. Judicial with reference to the cases
from which it is borrowed, évidence of this
de~eription, is extra-judicial with reference
only to the cases in and for which, on the
occasion in question, it is berrowed. Parties
the same or different : — judicatory the same
or of a different country: —if it be of a dif-
ferent country, of a country dependent or
independent of our own — amicable with re-
lation to it, or Lostile.  In the judicatory, if
different. the mode of receiving or extracting
the evadence the same. or different — by any of
these varieties may the nature and prol;atlve
force of adseititious evidence he diversified.

In point of trustworthiness and probanve
force, the case in which adseititious evidence
comes nearest to evidence received and ex-
tractedin the very causein question, is—where
not only the judicatory but the parties were
the same. But eveu here, though the diver-
sity be least, the coincidence is not complete.
Opportunity of interrogation—say even unde-
quague interrogation — the same ; parties to
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avail themselves of it, even these the same:
still, if the purpose were in any respect dif-
ferent, the rourse taken in and by the inter-
rogation may neveriheless be, in a more or
less material degree, different from what it is
necessary it should be, cere it can exhibit such
a picture of the transaction in guestion as,
with reference to the parpo~e now in hand,
shall be a correct and complete one: by this
difference, shipht as it way be. supposing fresh
interrogation neither phy~ically nor proden-
tially impracticable, a demand, and that a
sufficient one, for that nperation, may accord-
ingly be produced.

How should it not? 1If, even in the very
rause in haud, aiter the interrogations which
liave been propounded, and the answers which
have heen extracted in conscquence, there be
reason to think, that by fresh interrogation
a matter ot fact, capable of demonstrating
the propriety of reversing or moditying the
existing deeision, may be brought to Light, it
can scarcely be said that such interrogation
ought 1ot to be admitted: — and it in that
case justice may require the admission of it,
& fortiori muy it in any case of adscititious
evidence.

The more trustwortby the shapeis in whieh
the adseititious evillence has been received or
extracted, — the less; the less trustworrhy
the shape,~—the grcater will he any abatement
that may be to be considered as being made.
in the trustworthiness and probative torce of
this relatively extra-judieial, -vhen compared
with ordinary judicial evidence.

From the mumber of the rhanges capable
of beivg rung upon the several sourees of di-
versification ahove mentioned. an idea may
be formed of the amplitude of the seale that
would be ne essary to comprehend all the
several gradations of which, in the several
Cifferent cases, its trustworthiness and pro-
bative force might be found susceptible.

§ 3. Modificetions of unoriginal Evidence.

In the case of unoréyinai evidence, when
the imperfection of the evidence has for its
cause the want of originality, or (say) un-
immediateness. — setting aside the case of

characteristic fraud (of which presently,) in. |

which the wlole body of it together is sub-

stituted, by or under the direction, or for the !
sake, or in favour of the party by whom it is

produced and exhibited to the judge,—media
of transmission may, in ary number, have in-
tervened between the original statement made
by the percipient (for in this case, by the
supposition, the case really presents a per-
ciptent) and deposing witness. So many as
there have been of these media, so many dif-
ferent sources (it is obvious) there have been
of actual, and — blameable or no— st any rate
of more or less probably deceptious incorrect-
nees and incompleteness
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Intervening media, say in any number more
than one: in that case by supposing, in the
instance of one or more of these intermediate
chanmnels, the dizcourse to have been ex-
pressed in the oral form, and again, in one or
more, in the already written form, —sub-mo-
dificaticns, in an indefinite multutude, none
of them incapable of being realized, may be
conceived and denominated. To give deserip-
tions of, and denomination for them, in so
far as such an operation presented a prospect
of being of use with a view to practice —
either to judicial or to legislative practice—
is of the number of the tasks, the performance
of which will in the body of the work be
feund attemnpted.™

§ 4. Points ¢f Tafirmity common to Make-shift
Erudence.

Agreeing in this characteristic property,
viz. that of their being ali of them destitnte
of the benefit of the salutary seruliny #o often
mentioned, the species ot evidence included
under these two general heads will moreover
be seen to agree in two other properties,
whicll find in tlat infirmity their common
cause ; with peculiar degree of facility they
give admission to two distinguishable causes
of deceptious incorreetness and incomplete-
ness, viz. unintentional error, and fraudulent
contrivance.

As to tbis contrivance, the capacity of
being taken for the instrument of it being
inherent in the very essence of unscrutiniz-
able evidence, it may, with relation toall evi-
denee, for the designation af which the term
make-shift evidence has herein been employed,
— unoriginal evidence, and extrajudicially
written evidence included, — be termed the
characterstic fraud.

In all these several cases, the characteristic
fraud will be found comprisable under one
and the same description: for some sinister
purpose, whether immediately bis own or that
of another person, confiding 1 the nature of
the species of evidence by which the infor-
mation in question, to how great a degree
soever deccptiously incorrect and incomplete,
will, by the non-application of the requisite
judicial securitiez, stand exempted from the
actions of those tests of truth, a man frames
on that ground a body or article of deceptious
information, adapted to the nature of the oc-
casion, as well as to that of the dishonest
purpose.

e
g

§ 5. Facienda by the Legislator in reyard fo

Make-shife Evidence.

In relation to all these modifications of de-
fectively-constituted evidence, of the course
that has presented itself as proper to be taken
by the legislator, intimation has i general

* Book V1.
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terms been already given:-—so far as pruden-
tially as well as physically practicable to add
or substitute to the defectively-tramed evi-
dence, evidence drawn from the same original
source or supposed sonrce, but, by the appli-
cation of the requisite securities, so moulded
as no lonver to labour under the same defects.

So far as practicability in either of these
its modes is wanting, —insomuch that, from
the original souirce in question, evidence in
any less defective state is not to be obtained,
—to do the next best thing in his power —
leaving the judge in possession of the evi-
dence, such as it is, — let the legislator do
what depends upon his own exertions towards
guarding the judge from that deception the
danger of which is let in by it : — laying aside
for a moment his power, let him employ his
wisdem, whatsoever it be, in the endeavour
to hold up to view, in the form of instructions,
a light to lighten the understanding, and at
the same time to serve as a safeguard to the
probity of the judge.

As on the several other occasions, so on
this, a set of INnsTrueTioNs adapted to this
parpoese will be found in their appropriate
place in the body of the work.*

Of the cause of such unblameable, or at any
rate non-fraudulent incorrectness aud incom-
pleteness, of which the defectively- consti-
tuted evidence is m these its seyeral shapes
respectively susceptible, —to give the requi-
site intiination, as well as to bring to view
and lay open the characterictic fraud iu the
several shapes which, in the case of these
several modifications of make-shift evidence,
it will have to assumie, will be sure to form
a principal part of the business of these in-
structions.

§ 6. English Practice in regard to Make-shyft
Evidence.

As on the several other occasions, so on
this, to confront with, and throw light upon
the picture thus given, of what presents it-
self as the proper practice, adapted to the
miture of the case, sketches will here and

there be given, of what, under English law_

more particularly, appears to have been, in
relation to this head, the actuel practice.

From one and the same original source,
evidence admitted in less trustworthy shapes
not admitted in the most trust worthy shapes;
— admission given to broken hints, refused
to explanations ; —ignes-fatui let in, while
sunbeams are exclnded ; —gnats strained at,
while camels are swallowed : —such, under
this head, is the scene — such is the system
of practice which there will be occasion to
bring to view.

Of the exclusions put as above, the impro-
priety must wait for its exposure till the time

* See Book X, and also Appendix A.
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comes for the chapter allowed to that sub-
ject. Against the instances of admission con-
sidered by themselves, nothing might perhaps
here be to be said; but when these admis-
sions are coupled and confronted with the
exclusions put upor evideunce iu its best shape
fromn the same source, the inconsistency and
impropriety of the practice wmay perhaps be
thoaglit already proved. if it should he found
to agree with the description given of it.

CHAPTER XIV.
OF PREAPPOINTED EVIDENCE.

§ ). Its Nuture and Origin.

By the term preappointed evidence, may be
understood any evidence whatsoever, consi-
dered i so far as provision is made for the
creation or preservation of it, antecedently to
the existence of any right or obligation for
the support of which it may happen to serve,
or to the manifestation of any individual oc-
casion for the production of it.

Recordation or registration are names by
which may be designated, any act which has
for its ohject the creation or prescrvation of
preappointed evidence.

Rughts being beneficial things — sources of
good to those whose rights they are —sources
of every benefit which it is in the power of
man to grant or to secure, — thenee it is, that
of such evidenee on which, as on their indis-
pensable foundation, all rights rest, the crea-
tion and preservation ale operations in every
instance prescribed by the same imperious
considerations as those hy which men’s atteu-
tion is directed to the obtainment and pre-
servation of those rights thewselves,

In so far as the subject-matter of the right,
or rather of the aggregate cluster of rights,
by which the property of a thing is composed,
is of a moveable nature, espeeially if it be of
the number of those things which are not put
touse but in proportion as they are destroyed,*
the collection of circumstances of which that
most variably and mysteriously constituted,
howsoever familiar relation called possession,
is coinposed, presentsin itself, generally speak-
ing, evidence sufficient for the preservation
as well as establishmment. of these rights.

Differently circumistanced the case in this
respect is, where the right has, for its sub-
Jject-matter, either an immoveable portion of
the planetary mass, on some part or other of
which all human beings find their place — or
this or that particular kind of service wkich,
in virtue of some particular relation, one hu-
man being finds himeelf under the obligation
of rendering to another :—in both these cases,

¢ Ezamples — Meat and drink, &ec., and in
general such other things as are most indispen-
sably necessary to the continuance of man’s exis~
tence.
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to ascertain, and upon all occasions to make
known, the existence of the right in ques-
tion, requires the aid of some permanent sign,
or assemblage of signs, in the shape and chau-
racter of erdence.

When as yet the art of writing was un-
knoewn, or not sufficiently in use to e pene-
rally applicable to this purpose, fecble and
inadequate were the contrivances, — the in-
strument, or operations, — devised and em-
ployed for this purpose: bat when 1his in-
valuable art was cnce invented, serving in
the character of preappointed evidence, as it
was among the most important uses in which
it could be emploved, so it was among the
first in which it actually was employed.

A person, and at first view, even the only
person, on whoin the care of providing and
preserving the evidence necessary to the sup-
port of a mght naturally devolves, is of course
the person to whom the right belongs; — but
by the concurrent operation of a variety of
circumstances. other persons, it will he seen,
are brought upon the stage in great variety,
by whom the task of malking this provision
is necessarily either shared with the person so
situated, or even taken altogether out of his
hands: to him, if considered by himsclf, the
operation being rendered cither physically or
(what comes 1n effect to the same thing) pru-
dentially impracticable:—1. By immaturity of
age be may Le rendered as yet incapable of
uny such charge; 2. At the time when the
provision reqnires to be madc. he may even
be not as yet in existenee;* 3. In the right
in question, persous, in avy number, may Lave
a joint and equally valuable interest, the valuc
of which would, however, in the instance of
any one of them, be outweighed and destroyed
by the burthen of the task, were he the only
person charged with it.{

Another circumstance there is, which would
of itself be sufficicnt to prevent the charge of
providing evidence of a right, from resting
exclusively on the possessor of that same right.
whosoever he may be. The person on whom
rests principally the charge, as of giving effect
to the right itself, so rccordingly of giving
correspondent effect to whatscever evidence
may happen to be provided for the support
of that same right, is—mnot the possessor of
the right—not any such feeble operator, but
the sovereign bimself — the person or persons
by whose hands, to this and the several other
public purposes, the whole power of the state
is exercised—the sovereign by authority of the
whole community__and by authority from him,
though in all ordinary cases without need of
recurrence to any special decision ou his part,
bis subordinate the judge.

But on these two persons, in due subordi.

b" Ezrample — All rights that are acquired by
irth,
4+ Example — Corporate rights,
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nation the one to the other, it depends.—not
only to what rights, but, for the support of
those rights, to what evidence they will lend
this sanction-—and, as well on the occasion cf
these rights, as on the cceasion of that evi-
dence, on what conditiops it shall be lent.

§ 2. Uses of Preappointed Evidence, anti-

bLtuprons, and statistic.

Of the uses to which, in the form and cha-
racter of preappointed evidence, evidence may
be put — of the services which, in that form
and character, it may be made to render, — it
may not be amiss to present in this place a
comprehensive view.

Uses and corresponding services of the first
order ; — Uses and services of the second or-
der. To effects, good and bad, resulting from
haman agency, clothed or unclothed with au-
thority, the principle of division thus brought
to view has been employed elsewhere,} uor,
if useful there, will it be less so here.

Uses and services of the first order, —these
by which the parties — the known and aszign-
able parties — to the individnal transaction
in question, or other individual transactions
specially conuected with it, are served.

Uses of the second order, —those by means
of which, on future contingent occasions, in
respect of future contingent transactions, fol-
lowing cue another in & series without end,
it may bappen to the at present unknown
and unassignable parties to these same future
transactions respectively, to be served and
benefited.

Uses and services of the first order may
again be distinguished mnto Ltigious and anfe-
Litiyious: litiglous, rendered on the occasion
of an existipg suit or cause; viz. hy contri-
Luting to give effect to the rights and obli-
gations which come in question in and on the
occasion of that cause : — anti-litigious, —
seryices whick, though unseen, and even mn
a certain sense uufelr, are but the more use-
ful, rendered as they are, by nipping in the
bud the suits, which, but for the evidence
thus expressed and perpetuated, might have
&prung ap: giving, without ulterior expense,
full effect to those rights and obligations to
which, in case of actual litigation, effect can
neither be given nor sought for, but out of
the fire of that farnace.

Uses and service~ of the second order,—{o
this bead may be referred those which may be
termed stafistic : services performed by fur-
nishing to the legislator whatsoever informa-
tion he may stand in need of, for the purpose
of judging, from time to time, whetber, on
those parts of the field oflegislation to which
the information in question is applicable, any-
thing vet remains to be done of those things,
which for the improvement of man’s condition

+ Introduetion to Morals and Legislation,
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in the eommunity in question, the nature of
things admits of.

Ir other words, it is by helping to form, on
the ground of experience, a basis for legisla-
tive arrangements, including as well those
which at the time in_question happen to be
actually in force, as any which may happen
hereafter to be establizhed.

Such are the parties concerned, and such
the distinctions respceting them, in so for as
the faculty considered is the seusitive faculty
— the faculty in and by means of which man
enjoys and suffers,

It the sorts of persons to whom, in respect
of the actuve part of their frame, the informa-
tion applies, be considercd, and the persons in
consequence of whose agency, posilive or ne-
gative, the enjoyment or suffering in yuestion,
as above mentioned, may take place, — they
will be fouud to be two sorts of official per-
sons, viz. judyes and legislators: the judge as
being he by whom, in case of litigation, eifect
will be given or refused to the rights und ab-
ligations of which the evidence in question
constitutes, or hias been alleged to constitate,
the basis: —he to whom, on the other hand,
should the anti-litigious tendency of this mass
of information ripen into effect, the labour of
hearing and determining will be saved: —
the legislator, as being the official person, to
whose intellectual facultics such services wail
be rendered, as the body of evidence of which
the article in questien forms part and parcel,
is qualitied for 1endering, in virtue of 1tsubuye-
mentioned statistic uses; and to whose active
faculties the commuuity will be indebted for
whatever benefit it may bappen, in virtue of
its sensitive faculties, to receive from such ar-
rangements, present and future, of which the
evidence in question may contribute to form
the basis as above.

RECAPITULATION,

Uses and corresponding services applying
to the sensitive faculties, viz. of the members
of the community considered in the aggre-
gate, uses and services of the first order, and
ditto of the second order — Uses and serviees
of the first order, ltigious, rendered on the
occasion of litigation ; — anti-litiyious, ren-
dered by the prevention of litigation.

Uses and corre~ponding services applying
to the active faculties, viz. of persons in of-
ficial situations, acting as trustees for them-
selves and the rest of the community, — uses
and services to the judge — judicial uses: —
Uses to the legislator — statistic uses.

Such are the uses to which evidence, con-
gidered as produced in the form and charac-
ter of preappointed evidence, is capable of
being put; such the service capable of being
derived from it.

§ 8. Legislator’s Duties in relation to 1it.
Be the evidence in question—the preap-
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pointed evidence — what it may, to provide
for the ezistence of it,.—to provide for ity
subservieney in the highest practicable de-
gree, to the purpose with reference to which
it may be of use, under one or other of these
two heads the whole duty of the legislator
may, it is supposed, be ranged.

Under the last-mentioned of these heads
may be considered as included, the obviously
proper and unexceptionable eondition, that in
each instance, the advantage derivable from
the evidence shall be such as {0 affurd a rea-
souable promise of being found preponderant
over the expense and vexation attendant on
the creation and preservation of it.

Subject to this condition, what may be con-
sidered, perhaps, as forming the subject of «
separate head of duty, is, the looking out fur
all occasions on which the creatien and pre-
servation of preappointed evidence proinises
to be in this sense productive of a net ba-
lance on the side of advantage : —

1. Suhject-matters of preappointed evi-
dence.

2. In relation to each such subject-matter,
means applicable to the purpnse of rendering
the evidence subservient to the several uses
to which it is applicable. To one or other of
these two heads may be found referable what-
soever ulterior indications will here be to be
aiven of the matters of detail, which in the
body of the work will he found under this
same head of preappointed evidence.

$4. Subjert-mutters of preappointed Evidence.
1. Legally operative facts ; 2. Contracts;*

* Und.r the denomination of a contract, to
some eyes a will (a last will) may perhaps pot ap.
pear comprisable; to others, not even a convey-
ance. But unless this word contract be accepted
for the desugnation of a legully operating dis-
posilion, no less exceptionable sinzle worded
appellative, one may venture to say, being to le
tound, we shall be reduced to the employing en
every occasion the complex and unwicldy, as well
a3 novel appellative just mentioned.

On this gnhject, the indistinctness of existing
langnage — the natural and almost necessary res
sult of contusedness of conception—.opposes to the
cormmunication of all mstructive truth, & perpe-
tually recurring and most distressing obstacle,

In the lanzuage of the English school as de-
livered by Blackstone —of the English school,
dernived, in this quarter of the field, in part but
notaltogether from that of the Roman—under the
term contract, are included, in all cases, agree-
ments, and in soine, but not in all cases, convey-
ances, Appled to a house, for example — sale
is a conveyance, not a contract. Applied to a
horse, it is a contract, not a conveyance,

But considering that for the designation of all
legally operative dispositions relative to pro-
perty (ri§ht to human service in all shapes,
being included under the denomination of pro-
perty,) some single-worded ?pellative is, in re-
spect of clear conception and clear description,
indispensably necessary; and considering that
under the term CONTRACT, conveyance is in

-
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8. Transactions of offices belonging to the ju-
dicial department; 4. Transactions of offices
belonging to the administrative department;
5, Laws and transactions of otfices belonging
to the legislative department; 6. Registra-
tion applied to transcripts; 7. Registration
applied to evidence of autborship. To one
or other of these subordinate heads may be
referred whatsoever ohservations there may
be oceasion to bring forward in relation to the
subject-matters vt preappointed evidence.

In the deseription of the operations to be
performed, viz. by the creation and preserva-
tion of preappointed evidence — there will be
found a material difference, according as the
subject-matter of it is evamescent or perma-
nent : — evanescent, m which case are all
buman actions, as well as all other events ;
permanent, in which case are all written in-
struments —all instruments to which any por-
tions of wiitten discourse, or any other visible
marks employed for the communication of
1dcas, are consigned.

In the case of events, or other eranescent
modes of being, all that the nature of the
case allows to be done in the way of preap-
pointed evidence, is — to create and preserve
the indications of their existence, including
their material circumnstances: in the case of a
permanent instrument as above, there exists,
in the character of a subject-natter capable
of recordation, in the first place, the fact of
its being broughr into existence ; in the next
place, the tenor or purport ofits contents.

Correspondent to this difference in the ra-
ture of the sulject-matter will be seen to be
the differences observable in the operations
that will require to be performed on, orin
relation to it.

§ 5. Legally operotive Facts, considcred as |

subject-matters of preapponted Evidence.

1. Legally operative —to which may be
added, or statistically uscful — facts, To one
or other of two heads ——viz. penealogiral facts
and miscellaneous facts, be their diversity
what it may, they will all of thew be found
referable.

To the head of genealogical facts may be
referred, deaths, births, and marriages.

As to marriage, besides it being, m so far
s by the act of celebration it is placed, like
death and birth, upon a footing with genea.
logical facts, — by this act a species of con-
tract s entered into —and that the most
important of all contracts: considered in this
point of view, it will find its place under the
head of contracts, as below.

some cases as above comprehended, and that un-
der the term conveyance wills are also included ;
it has been thought fit here to venture upon the
application of it in such sense as to include alon
with agreements, instruments of conveyance o
all sorts, and among them wills.
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Of legally operative or statistically useful
facts of a miscellanecus nature, a sample of
considerable amplitude and variety will be
found in the note.*

* Of the matters of fact to the recordation of
which, for judicial purposes, as above deseribed,
the care of the legislator may with more or less
nse und adventage be directed, the following may
serve as a pretty ample specimen : —

I. Facts of a nature to be regularly recurring ;
facts belonging each of thein to a species, indi-
viduals of which are sure to be conuinually taking
place:

. Genealogical facts: 1. Deaths; 2, Births;

3. Marriages,

Arrivals at majority.
Declarations of insanity,
Declarationy of dissolution of marriage,
by any other cause than death.
Entrance into apprenticeship.
Dissolution of apprenticeship, by any
other cause than death or expiration.
7. Entrance into partnership.
8. Dissolution of partnership, by whatever
cause,
9. Entrance into official situation.
10. Exit from offictal situation, from whatever
cause,

I1. Facts having relation to Contracts.

1. Entrance into contracts: the fact of the
entrance into, making of, or joining in
the contract in cach case.

2. Dissolution or moedifications applied to
contracts <o entered into or made.

N, B. — The futof the entrance into a con-
tract of this or that sort, is, like these other facts,
an.ong the subject-natters of original recordation
or registration, The contract itself, as expressed
by a written instrument, is the su’bject of tran-
scriptious regustration.?

JII. Facts of casual or incidental recurrence.
These will generally be of a disastrous nature:
and the main use capable of being derived from
the registration of theny, is by learning what can
be learned of their causes, thereby either to re-
duce the number of casualties themselves, or the
amount of nischief of which they are productive.
Examples:

1. Deaths, in the preduction of which there
appears ground for suspecting that cul-

able agency may have had a share.

2. Wrong; of which, whether to persons or
things, the consequences are by perma-
nence, ar extent, or otherwise, rendered
of a serious nature ; —such as cases of
mutilation, destruction, or forcible de~
terioration of houses and other works,
public or private,

3, Calamities; such as inundation, confla-

tion, contagious disease, famnine, or
earth,

—

S¢ RN

a In England, ont of twenty marriages regis.
tered, not ko much as one perhaps that affords a
marriage-settlement to register : nor is that sub.
Jected to registration but in two or three counties,
‘Where there is no marriage-settiement, the terms
of the contract are settled by the law : say rather,
should be; for where are they to be found ? what
and where aye the terms of which they are coms
nased B
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Births, marriages, and deaths, such (need
it be said,) bad the interest of justice been
the objects, would have been the facts con-
signed to remembrance: unhappily, instead of
these, the sinister mnterests of a church party
militant and triwnphant, baving heen the ob-
jects, the consequence has been, that tobirths,
marriages, and deaths, have been substisuted
church-of-England baptism, chureh-of-Lng-
land marriages, church-of-England burials. Of
the great national family, meinbers in count.
less numbers excluded from the henefit of
such remembrance, as if those and those alone,
whose lot had subjected them to the preju-
dices of a prevailing domineering party, were
fit to be born, to marry, or to die.”

§ 6. Contracts, and Instrumenis of Coniract—
Formalities, their use.

Institution of apposite formalities ; — pro-
vision made for the observance of these for-
malities: to one or other of these two heads
will (it is supposed) be found referable what-
soever expedients may tave been employed,
or may be found capable of being employed
with advantage, to the purpose of rendering
preappointed evidence, in its application 10
contracts, subservient in the utmost possible
degree to its appropriate uses.

It may here be asked, what are the objects
to which the observances thus exacted re-
quire to be directed ?

To this it may be answered — 1. Securing
the intended effect to such contracts as are
not unfair: and thence to such instruments
of contract as (the contracts themselves not
being unfair) are genuine: genuine, that is,
neither in the whole nor in any part spurions,
2. Preventing the formation or the effect of—
at any rate, the intended effect of — such con-
tracts as are unfair.  Preventing the ferma-
tion, or at any rate the intended undue effect
of such instruments of contract as are in the
whole or in any part spurious.

Meantime, how far, and for what reason is
it desirable, that the formation or intended
effect of an unfair contract, — that the for-
mation or intended effect of a spurious in-
strument of contract — shonld be prevented?
Answer—according to the principle of utiliry,
so far and so far only as the giving to it such
its intended effect would to a preponderant
amount be productive of mischievous conse-
quences — for this reason, and for this reason
only, that to such preponderant amount it
would be productive of such consequences.

Under all systems of law, in so far as the
principle of utility has been taken for the
guide, unfairness on the part of the contract
itself — spuriousness on the part of an alleged
instrument of contract — have been regarded
as conclusive evidence of such preponderant

* This absurdity has been put an end to by the
registration acts 6 & 7 W, IV, c. 85 aud b4,
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mischievousness, Regarded, and assuredly by
no means without reason: always understood,
that if, in any case, and in any particular,
either in the instance of an unfair contract,
or in the instance of a spurious instrument of
contract, in the event of its being carried into
effect, the balance would, upon the whole —
the aggregate interest of the whole commu-
nity being taken into the acconut-—be on the
sidle—not of mischief, but of advantage ; this
being supposed, no sufficient reason for re-
fusing to give effect fo it would have place:
on the countrary, the reason for giving cffect
to it wonld, by the supposition, predoininate
or stand alone.

As to mischievousness, it is, however, only
in so far as nnfairness and spuriousness are
considered as sufficient evideuces of it, that,
in the case of a contract, the consideration of
it belongs to the present purpose.  forma-
Littes in some shape or other being scarcely
g0 much as in wea altogcther separable from
the idea of a eontract, hence it is, that the
consideration of contracts, considered as sub-
Ject-matters of recordation, involves in it of
necessity the consideration of formalities: and
it is only to the prevemtion of unfaiiness and
spuriousness, and thence, and thus far only,
to the prevention of nischievous effects, con-
sidered as liable to take their rise in contracts,
that fuormalities, in so fur us in the institution
of them the principle of utility has been taken
for the guide, have been directed.

A contract tay be termed unfuir, in so far
at it is the result of force or traud: to the
head of force may be referred not only physi-
cal force, but mental or (say) pweholoyical
foree, viz. inthnidation: to the head of fruuds,
not ounly fraudulent discourse or deportment,
but fraudulent reticence,

To point out hy what obstacles, in use or
not yet in use, unfarrness and spuriousness
may with lcast inconvenience and greatest
promnise of suecess be opposed, is of the num-
Der of the tusks, the exccution of which will
be found attempted in the body of the work,

§ 7. Contracts continwed——~Turmalities, Means
of enforcing Obscrrance.
Formalities of any given description being
appowted, for securing observance to them,
two appropriate species of instruwments, na-
tural and technical, present themselves. The
instrument which in this case may be charac-
terized by the epithet natural, is suspicion:
that suspicion of unfairness or spuriousness
which the non-observance of any such forma-
lities, the ohservance of which presented itself
as prescribed, or, though it were but recom-
mended by the sanction of public authority,
would, supposing them adequately notified, so
naturally, not to say so necessarily, excite.
For designating the natural instrument for
securing observance to the formalities at-
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tached to contracts, we have the word sus-
picion: for the technical instrument, one other
word suffices, viz. nullification.

As to nullification, if it were possible se-
riously to consider the use made of this device
as having ever had justice for its object, it
would be on the ground already indicated,
viz. that of a persuasion inferring unfairness,
or spuriousness, from the non-observance of
this or that one of a set of formalities that
bad been imposed. But, as to any such per-
suasion, be it or be it not entertained Ly men
at large, it is certain that cases are not want-
ing in which it cannot have been entertained
by those men of law, by whose power or in-
fluence on the alleged ground of the non-ob-
servance of this or that formiality the contraet
in question has been rescinded. Why? Be-
cause, for the non-ohservance of that formality
(in regard to which, etfectual care had been
taken to keep it from the knowledge perhaps
of all mankind — at any rate, of the vast ma-
jJority of those who were doomed to suffer-
ance in the event of their not knowing it,)
the self-sane instrument, the same last will,
must, upon this supposition, be deemed to
have been cither unfair or spurious, and at
the same time neither unfair nor spurious :—
neither unfair nor spurious as to the bequest
of a horse ; unfair or spurious as to a bequest
of the field in which it feeds.

All this while, in this same case of a last |

will, under the notion of fuvour, the obser.
vauce of these formalities Las, in the instances
where the testator 1s a person of this or that
description, been dispensed with: asif it were
a favour done to a man to enable an impostor
to dispose of his property in his name! —
as if the exception could be beuneficial, unless
the rule were mischievous!®*

* Applied whether to instruments of contract,
or to instruments and operations of judicial pro-
cedure (for, in both these wide extending depart-
ments of the field of law, this engine of miquity
is played off with the most pernicious wantonness, )
the princtple and practice of nullification may be
seen invelving in 1ts texture two abominations,
viz, gx post facte law and vicarious punishment,
each of them in the utmost possible degree hos-
tile to the ends of justice, For non-observance
of an article of imaginary law, which not having
been so much asimagined by the pseudo legisla~
tor (I mean the judge who in this way takes upon
him the exercise of legislative power,) could still
less have been present to the mind of the subject
Who is thus dealt with. In the first place, suffer-
ing, having the effect of punishment, is produced
where no possibility of avoiding it had been al.
lowed; — in the next place, the person on whom
it is inflicted is not the law adviser, whose fault,
had there been any, the non-observance would
have been, — but the client so advised.

Had the principle of nullification been any.
thing bejter than a disguised instrument of cor-
ruption and depredation in the hands that worked
with it, two conditions would uniformly have been
lttac{lred to Vt}ae application of it: I, 5bserva.nce

OL. -
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Useless or unjust in every case — either the
one or the other—such is the only alternative
useless, when there exists adequate reason for
imputing unfairness or spuriousness; repug-
nant to justice, where no such reason is to be
found.

In every such act of nullification, an act of
perfidy and treacheryisinvolved. That which
men in general are suffered to understand,—
that which no man ean avoid understanding,
viz. that in virtue of a general rule or habit,
a contract, on the supposition of its not con-
taining matter particularly objectionable, will
eventually, at the hands of the judge, receive
the force of law,—that which is kept all along
hidden in the breast of the judge, 1s—that on
this or that one of a string of pretences of
which there is no end, and of which the party
cannot by any possibility have any knowledge,
until, to bis dismay and destruction, it is
brought forth out of that its hiding-place, bya
decree framed for the purpose, by and for the
profit of the judge, the faith thus plighted by
the sovereign will be broken at pleasure.

To make men suffer for not knowing, and
to keep them from the possibility of know-
ing, are operations that have all along gone
hand in hand —— that have all along been pur-
sued with equal solicitude and success— by
the mannfacturers of unwritten, alias judge-
made law. Of whatsoever goes by the name
of unwritten law, it is the essence to be un-
cognoscible.

In a sort of paper, of which, under the ge-
neral name of promulgation-paper, mention
has been made in another work, instruments
of contract would find, each of them, in &
margin of letter-press, either in terminis or
in the way of reference—either at length, or
in abridgment, as circamstances might admit
and require — a designation of every portion
of the maiter of law that would be found to
bear upon a contract of the sort of those, to
the reception of which the sort of paper in
question stood allotted.

Thusmuch for notification. Unfortunately,
as it is with everything else, so it is with a
law : — before it can be made know, it must
have been brought into existence.}

in the power of the individual on whom the bur
then o}) the formality i8 imposed; 2. Obligation
of observance, and penal consequence of non-
observance, adequately notified : — Existence of

adequate power; existence of necessary know-

ge.

+ To exemplify the use of this promulgation.
paper, take, for example, that species of contract
which has place in the case of marriage. In the
character of an instrument provided for the giving
expression to this most important of all contracts,
what is it that the law has furnished? A mass
of vague generalities, from which everything
capable of affording to the parties any useful in-
formation, applicable to the direction of their
condnct in the state into which they are about to
anter, are carefully, and as if }E were religiously
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§ 8. OF Wilis.

Wills, in the largest sense of the word con-
tract — a particular species of contruct —
require, in several respects, a particular con-
sideration.

That, of the allowance so generally, though
not universally, given to dispositions of this
description,” the effects are upon the whole
beneficial to society, iz a position which,
howerer true and important, belongs not pro-
perly to the subject of this woik.

That, in regard to this species of disposi-
tion, the powers of creation and alterarion
should, at least as to a conciderable portion
of his property, be not only imparted to the
proprietor, but continued to bim to the last
moment of his life, is at the same time a po-
sition not altogether forcign to the subject of
this work. Why? Because. according as it ¢5
or s not thus continued, difference in respect
of the formalities will necessarily have place.

By the law of Scutland., what arc there
called death-hed wills (of which sort are the
English wills) are not allowed.t A will is
thereby put upon the footing of an ordinary
deed — of what, in the language of Linglish
law, would be called a deed —a revocable
deed of settlement.

Deprived of the power of making a death-
bed will, a man iz left exposed to ill-usage —
unpunishable ill-usage — at the hands of those
in whose favour a registered deed of settle-
ment has been made; —he is at the same
tinie deprived of the benefit of employing this
power in the purchase of human service 1 a
variety of shapes, on any of which the pre-
servation of life may depend.

excluded : religriously, as if nothing conld be made
sacred to religion without being rendered usel.ss
e justice.

On the promulgation-paper, wich the addition
of a few forms of interrogation, by the answers
to which the legal aptitude or inaptitude of the

rties for the state in question might be esta-

lished, we might find a useful addition at least,
if not a substitute, for the present marriage-
rite, in an account of the duties arising trom
this state, if the Median and Persian laws of a
church, which, though not infallille, is incapable
of being either instructed or deceived, allowed a
substitute.

In this case we have an example, in which, for
the securing of veracity to the evidence so ex-
tracted, nullification might be employed without
impatation or danger of injustice. By the pro-
spcet of nullification, rupposing detection inany
degree probable, mendacity on one side at least
would be deprived of its object and its use. Those
inconveniences would be seen impending, in the
avoidance of which, the contract finds its only
use and end.

* Viz, dispositions so ordered as not to take
effect till after the death of the disposer, and in
the meantime revocable at pleasure.

+ The law of Scotland only gives the heir-at-
law a right to set aside a deed affecting the real
property to his prefudice, if executed on his
deathbed. ~— Ed.
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From these, with or without the addition
of other considerations, a ennclusion is drawn
in favour of the allowance given to death-bed
wills,

On an occasion on which a man may by
infirmity be placed in a state of such absolute
dependence on those by whom the aceess to
his person may, at their pleasure, be uma-
voidably engrossed, the iinportance, andat the
same time diffieulty, of preserving freedom to
the excreise of this power, is not unobvious,
Subservieut to this ohject .will be found (it
i» supposed) the following rule: — Whatso-
ever wrimahitres are appointed for deeds, —
for instruments of contract at large, — let the
departure fromn them be as undiscernible as
possible in the casc of wills: to the end that
when a man is executing a wfl, it may not
be known but that it is somae deed or other
wliick:, were he to survive, would still be ne-
cessary to the ordering of his affairs.

Aceordingly—for example, in respect of the
number of atiesting witnesses required for an
instrument executed in regular form—-let the
number be the same in one case as the other,

On this momentous occasion, amidst a
confoderacy of interested witnesses, circums-
stanees may throw in a man’s way an oppors
tunity for obtaining ome faithful assistant,
without more, or Dby stealth two assistants,
one after another, though not at the same
time. For this reason, on the part of attest-
ing witnesses, let conjunct presence be re-
commended, rather than required,}

To the case of wills, applies, in a more es-
pecial manner, the abhove-mentioned principle,
whiclh recommends the giving to the non-
observance of formalities the efet of aground
of suspicion only, and not of peremaptory nul-
lification.

Ou thi~ principle is grounded the distine-
tion between what may Le termed a regular
will, and what may be termed a will ¢f ne-
cesstiy.

A reqular will will be that, in the framing
and execution of which, all the desirable, and
thence anthentically recommended formali-
ties, have heen observed. A will in which
any of those formalitics has failed of being
vhserved, will, if deemcd fair and genuine,
be deemed such in the character of « wifl of
necessity ; non-cbservance, in so far as it has

4 Under English law. to a deed at large, no
attesting witness is requisite s two is the number
customanly employed.

Inawill, fordispositions made of what is called
personal cstate, 1o witness at all has been ren.
dered necessary ; for dispositions made of whatis
called real estate, three witnesses have been made
necessary.a

N. B. Between personal and real, the distinc-
tion is verbal only 3 since, ineither way, an interest
of the same value in the same subject-matter may
be created and conferred.

T'wo witnesses are now made necessary in both
cases, by the statute of wills, 1 Vic. ch. 26,8 9,
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vlace, being considered as having had for its |
canse, either want of pewer to comply with |
the formalities, or want of knowledge of the {
existence of the provision of law, by which
the observance stands recommcended.

Should the day ever arrive, in which the
peace, security, and comfort of individuals
ard families, will bave been taken for the
ohjects to which, in this part of the field of !
law, the labours of the legislator have been |
directed — should he ever desire that law |
may he employed in uny betier character than |
that of & snare, in which the prey may he
caught by and for the benefit of the fowler, !
then, for the first time, it will have occurred |
to that trustee of the people, that to call in :
wisdom to the aid of power, is neither beneath i
Lis dignity, nor foreign to his duty. i

In addition to the display of the imperative [
dispositions of the law, the margin or back of |
the promulyation-paper designed for wills will |
in that case contain a set of mementos and |
instructions from the legislator to testators, |

For conveying a general conception of the i
nature of the contents, the following examples |
way serve :— ]

1. A view of the different erigences, by |
which a demand for the excrcise of thix power |
will be apt to be created.  These exigences |
will have their rise, partly in the nature and
sitwration of a man’s property; parily in the |
situation and condition of lifc of those who, |
on the occasion in question, may in general |
custom, or particular circumstances, tind a
more or less natural and reasonahle ground,
for the expectation of being admitted to share
in it. This for the guidanee of a first wall.

2. A view of the alterations, the propriety
of which may come to be indicated by the
changes liable to take place in the condition of
iudividuals and families. In the testator’s own
instance, — marriage, for example, or widow-
hood: in the instance of the natural objects
of his care, birth, marriage, or death: in re-
gard to the general mass of his property, con-
siderableincrease or dimimution in the qualities
or the subject-matters of it — change, for ex-
ample, from moveable to immoveable, or vice
versa.

3. In respect of formahties, indicative of
those which, in the character of safeguards
against unfairness and spuriousness, have been
thought fit to be recommended: warning that,
from the omission, or material misapplication
of them in any instance, suspicion will be apt
to arise.

4. For the more effectual security in re-
spect of apt and adequate expression, recom-
mendation to call in some fit person in the
character of a notary: if pecuniary circum-
stances admit, a professional assistant : if not,
under the denomination of an honorary no-
tary, a neighbouring magistrate, clergyman,
or achoolmaster.
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5. Indication, of the natural security for,
and pledge of jairness as well as genuineness
atforded by autography.® Recommendation
to ewploy it, unless prevented by want of
skill, power, or opportunity. Instructions how
to perform it in such manner as to maximize
the difficulty of successful fulsification, and
afford reason for concluding that it has not
been attempted.

6. To the designation of the time recomn-
mundation to add that of the place at which
the instrument is attested, or the places, if
wore than one, at which so many successive
acts of writing have been performed: the
place, viz. the very house, according to a
mnode of designation exhibited for the purpose.
By the designation of the place, a security is
atforded not only against unfairness and spu-
riousness, but, in the cnse of a fair and genuine
will, a clew for the eventual tracing out of
attesting witnesses.

7. Suggestions respecting the choiee of at-
testing witnesses. Instructions respecting the
mode to be employed for the designation of
cach person, with a view to the facility of
his eventual forthcomingness while living, and
when dead, the facility of establishing the
fact of his death.

8. Instructions for questions to be put, and
other suggestions to be made, by the notary,
professional or honorary, with a view to pru-
duntial and provident ti-position, as well as
fahness and genuineness.

9. Obligation on the notary, professionsal or
honorary, to annex his name, in such his cha-
racter, adding to it an adequate designation
of his condition in life, and abode. By this,
salutary responsibility would be fixed ; which
at present, uunless by accident, has no place.
N, B. The use of this formality is not contined
to wndls : it has place ahke, it will be seen, in
the case of deeds.

For any provision respecting orally-delivered
wills, —as the art of writing spreads, there
will be less and less use: but that they will
ever be altogether out of use, is more than
the lezislator could at present, if ever. with
propriety, take upon himself to conclude.t

* In the language of French law, testament
olographe is a will written the whole of it by the
testator’s own hand.

+ In what is called the statute of frauds — (a
denomination not altogether inappropriate) —a
desire is expressed that wills delivered, or sup-
posed to have been delivered, in this evanescent
{orm, should be committed to writing; and to
give effect to what is desired, here as elsewhere,
nullification, the favourite engine, is employed.
In regard to fairness and genuineness—more par-
ticularly genuineness, — what in this case is the
security afforded, what the provision made > Nut
any: no: — whatever title the instrument may
have to these qualities, is left to the joint charge
of fraud and fortune.® Should

= A paper writine. purporting to exhibit, in
tenor
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CHAPTER XV,

PIFFERENCE BETWEEN PREAPPOINTED AND
UNPREAFPOINTED EVIDENCE.

§ 1. The Difference developed.

1IN the case of preappointed evidence, —as
also with a view to preappointed evidence inr
the case of evidence not preappointed but
judicially delivered,—language has obtained,
which having been produced by indistinet or
erroneons conception, has in its turn, as will
always be the case, served as an instroment
for the preservation of the confusion or error
in which it took its rise.

In the endeavour to substitute, on this
part of the field of law, distinct expression
and conception to indistinct — correct to in-
correct, a few lines, or even a few pages, may
not, it is hoped, be altogether misemployed.

Since writing has come into general use,
all evidence to which the epithet preap-
pointed is applicable is scriptitions:* — but

Should it ever be thought proper to take the
business out of such hands, this seems to be
among the occasions on which, by the ministry of
the konorary sort of notary as above described,
acting under directions and instructions from the
legislator, and under the check of a certain de-
gree of publicity in the character of evidence-
educting judge, no inconsiderable service might
thas, it is supposed, be rendered to truth, probity,
and justice.

® Of the species of official person. styled a
remembrancer, the denomination seems to have
reference to a state of things, in which a demand
for remembrance was presented by legally ope-
rative matter,ina quantity greaterthan that which
the obtainable quantity of scriptitious talent was
adequate to the recordation of.

The national official establishment contains an
odicial person thus denonunated, viz. the Re-
membrancer of the Exchequer the official es-
tablishment of the metrn[ﬁis another. In both
instances, the office is of such very remote anti-
guity, that the origin of it seems to have been
lost in the depths of time.

tenor or in substance, certain supposed orally-
delivered death-bed dispositions, supposed to have
been made by a person whose deatﬁotook place
(say) within the time hmited by the law : — this
instrument, with or without a signature recog-
nising it as having been penned by theindividual
whose signature it is, is produced by somebody
— by anybody. At what time, in what place,
at whaose instance, was it thus penned P—in the
presence of apy and what other person or persons
were the particulars delivered by the supposed
testator ? Is this the only instrumeut which in
this same character has been drawn up? By dif-
ferent persons may not different ones have been
drawn up P—by different persons, or even at dif-
ferent times by the same person, according as, in
the cheracter of a bidder, one su{l sed legatee
or another has been looked to as likely to afford
the most advantageons terms ? Somany inlets to
fraud, and mot so much as the slightest fence
attempted to be set up by the wisdom of the law !
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it is not all scriptitious evidence that comes
under the denomination of preappeinted.

The use of preappointed seriptitious evi-
dence is, to be in readiness to be eventually
applied to a judieial purpose: and thereby
(in case of a suit or cause with relation to
which the matter of it may be capable of being
employved in the character of evidence) to
be employed accordingly on the occasion of
such suit or cause: — this is its judicial use;
or, what is mueh better, by presenting before-
hand, to the view of all parties foncerned,
what, in the event of the institution of any
such suit or cause, will be the result of it, —
to prevent the commencement of a series of
operations hoth vexatious and undesirable.

In every case in which, on the occasion of
a suit at law, in the character of judicially
delivered evidence, destined to serve, or help
to serve, as a ground for the judgnient or de-
cision expected to be pronounced, any article
of preappointed evidence is employed: the
mnoment at which this instrument is brought
for the first time into existence, is of course,
and of necessity. anterior to the moment at
whiclr it is thns delivered and exhibited.

Of evidence constructed in this shape, the
use, or at least one great use, depends upon
this anteriority in point of time; that is, to
speak more precicely, the utility of it, is,
ceterls paribus, inversely as the distance be-
tiveen the point of time at which the percep-
tion in guestion took place, and the point of
time at which it happens to it to be thus re-
corded : cateris paribus, the possibility of in-
correctness and incompleteness on the part
of the picture presented of any perception
or set of perceptions by the memory, being
directly as the lensth of time between the
instant of perception, and the instant of the
formation of such picture.

On whatscever oceasion, therefore, an ar-
ticle of preappointed evidence is exhibited
in the character of an article of judicially-
delivered and received evidence, so it is that,
as to what concerns those perceptions which
it is employed to commemorate, the distance
between the instant of perception and the
instant of scription will be less than the dis-
tance between the instant of perception and
the instanft of exhibition, as above.

This being the case, generally speaking, the
time or date of preappointed evidence will
be anterior to the time or date of judieially-
delivered evidenee; that is, in the instance
of every article of preappointed evidence ex-
hibited in the eharacter of judicially-delivered
evidence, its formation will be earlier than its
exhibition in that same character,

But if the date of the instant of judicial de-
livery of an article of evidence, in one suit or
cause, be compared with the date of the in-
stant of scription in the case of an article of
preappointed evidence in another cause —
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and in both instances the instant of percep-
tion be taken for the point up to which you
measure, — what may very well happen is
—that, in the case of the judicially-deli-
vered evidence, the interval shall be shorter
than in the case of the pre-appointed evi-
dence; —in the case of the preappointed
evidence, the interval shall be longer than
in the case of the judicially-delivered evi-
dence.

In regard to seripts, there are some cases
1m which the length of time between the mo-
ment of pereeption and the moment of serip-
tion, may be considered as equal to 0: there
are others in which it is capable of running
out to an indefinite magnitude.

Cases in which it is equal to 0, in which
the moment of perception and the moment of
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scription, or comniemorative recordation, ¢o-

incide, are the following: —

1. Among instruments of contract, all di-
versilateral ones. For, cousidering that the
transaction is not regarded as perfected till
the moment of the act of recognition, in the
inexpressive language of English law, delivery,
this is the moment at which not merely the
expression thus given to the concurrent and
united will of the several parties, but even
the ultimate formation of the perception or
psychological act so denominated, may be con-
sidered as having place.

2. Among instruments of contract, the par-
ticular species of instrument called a Jast will
or testament.

In so far as the hand by which it was writ-
ten happens to have been a hand other than
that of the disposing party, the testator —the
time of recognition presents a point of time
10 less determinate than in the last-mentioned
case. In so far as it is the hand of the tes-
tator himself, supposing it known at what pre«
cise point of time the part in question was
written, the time of recognition would in thig
cage be as determinate as in the other case.
But when, the instruinent being as above au-
tographous throughout, bearing no date, or
being written different parts of it at different
times, bearing dates in numbers smaller than
the number of those times, — thus far, to the
length of the interval in question there are no
determinate limits,

In this respeet, the sort of evidence for the
designation of which the term exr parte pre-
appointed evidence has above been employed,
stands next to preappointed in respect of ex-
actness and constancy of coincidence. Be-
tween these two, the line of separation is not
indeed in every part a very clear one: in par-
ticular, in the case of that branch of ez parte
preappointed evidence which consists of mer-
cantile correspondence. ‘L'o a bill of exchange
or a promissory-note of hand, though both
but unilateral, the appellation of an article
of preappointed evidence can no more be re-
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fused than to a common bond for the pay-
ment of money, which itself is but unilateral :
and between an order for the payment of
moucy, such as is a bill of exchange or a draft
upon a banker, aud an order for the delivery
of goods addressed and sent in the form of
a letter by one mercantile man to another,
the difference is not always a very explicit
one. The person to whom it is addressed,—
docs he or does he not stand bound to com-
pliance ? On this point it is that the question
seemss to turn: and this is a matter concern-
ing which it will not, in every case, be found
easy to speak with any well-grounded -assu-
rance.

In the ease of preappointed evidence, and
that of an obligatory nature, whether mutually
appointed or but ex parte, it is to the obliga~
tory matter that the observation respecting
the exact coincidenee between the moment
of pereeption or conception, and the moment
of expression (in the case of expression in
the seriptitious mode, the moment of serip-
tion, )} is to be confined. In various sorts of
instruments of eontract — in various sorts of
deeds, are commonly contained matters of re-
cital — recitals, as the termis, viz. statements
made of facts of various kinds, the recollec~
tion and consideration of which contributed,
in the character of matter of inducement, to-
wards giving birth to the will or act of power
whieh, by the expression given to it in and
by the discourse composing the matter of the
instrument, is put in exercise. Every one of
those facts must, to some person or persons,
— parties to the instrument, strangers to the
instrument, or of both descriptions — at one
time or other have heen the subject of per-
ception—of perception entertained at a deter-
minate moment: but, between that anterior
moment and the moment of expression, the
nioment of scription, or more correctly, the
moment of recognition, the moment in which
the act of recognition was performed, the dis-
tance may have been of any length not greater
than that of the field of history.

As to scripts at large, generally speaking,
they will not afford any such exact coinci~
dence: whether they do or not, will, at any
rate, be matter of accident.

In the article of trustworthiness, or pro-
bative force, with relation to the matters of
fact which they are respectively employed to
commemorate, we see at present the superi-
ority possessed by pre-appointed scriptitious
evidence when judicially delivered in the cha-
racter of judicial evidence, over judicially-
delivered scriptitions evidence of every other
description, for the fixation and conservation
of which no such salutary instrument has been
emploved.

In the case of a diversilateral contract, and
instrument of contract, there is, in the first
place, the mutuality of declaration, the con-
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currence of persons acting under the influence
of opposite interests in the expression given
to, and the averment made of the same mat-
ter of fact, present in the most intimate man-
ner to the perceptive faculties of each, In
the next place, the coincidence (in point of
time) hetween the moment of perception and
the moment of enunciation, the discourse
enunciated being at the same time committed
to writing—this inoment is that at which that
operation is performed, by which the percep-
tion is placed, perhaps for ever, out of the
reach of oblivion and misrepresentation. In
the case of the unilateral contract and nstru-
ment, the source of superiority is confined to
this last-mentioned circumstance.

§ 2. Inconsistency and Confusion: Anglicé for
want of a right conception of it.

In the language in use among English
lawyers, no such distinction is made as that
between preappointed and other seriptitious
evidence ; — a mass of information brought
into existence without a suit. without a view
to any determinate suit— a mass of infor-
mation brought into existence by a suit, and
for the mere purpose of that suit;-—both
are spoken of witbout distinetion, both are
~onfouy *+d under the common appellation of
written . adence.

An instrument of contract, a deed, is writ-
ten evidence: a mass of writing, in and hy
which expression is given to statements made
by a man on a judicial oceasion, in the cha-
racter of a deposing witness, is written evi-
dence.

Not that, in this last case, it is, in every
one of the shapes in which it is capable of
being presented, and is wont to be presented,
denominated written evidence.

1. Delivcred ex interrogatu, uno flatu;—
in the epistolary form, at a distanrs from the
interrogator, inthe form of an uninterrupted
string of statements, made in reply 10 an
uninterrupted string of interrogations scrip-
titinusly expressed and sent off in a mass; —
delivered, in a word, in the form of the in-
struinent called an answer to a bill in equity,
it is written evidence.

2. Delivered in like manner uno flatu, but
ahsque iuterrogatu ; — delivered, in a word,
in the affidavit shape, it is still written evi-
dence.

3. Delivered in the shape of a succession
of answers orally delivered in reply to 2 suc-
cession of interrogations administered in like
manner by a present interrogator in the cha-
racter of an evidence-collecting judge, these
interrogations having heen, at some indefi-
nitely much anterior point of time, by the
hand of a professional penman, scriptitiously
expressed and formed into one unbroken
mass, and by the hand, or under the eye of
the evidence- collecting judge, the several
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responses committed to writing, and ranged
each of them under the head of the interro-
gatory by whieh it was called forth; — deli-
vered, in a word, in the shape of a mass of
depositions exhibited on the occasion of, and
in the course of a suit in equity, it is again,
it ix still, written evidence.

4. Delivered in the shape of a suceession
of answers orally delivered, in reply to a
succession of interrogations administered in
like manner, by this or that present interro-
gator in any one of a variety of characters,
to which this power is imparted, — party, or
advocate on one side : — party or advocate
on the other side ;—permanent judge, styled
judge: — this or that one of 2 body of ephe-
meral judges styled jurymen; — the inter-
rogatories cxtemporaneously uttered ; — the
responses uttered m like mauner;—collected,
and in a much more perfect state of correct-
ness and completeness than in the last-men-
tioned case; — committed to writing by some
note-taker or note-takers, employing or not
employing the means of promptness of fixa-
tion, and thence of correctness and com-
pleteness afforded by the art of short-hand;
it is not in this case, if the name of it be
taken fron: these lawyers, written evidence;
it is, in contradistinction to written, styled
by them parole evidence, which is as much as
to say, orally delivered evidence.

In cases to a vast extent, if in the form of
what is called written evidence, expression
has been given to aninstrument of contract,
— what is called parole evidence is not ad-
mitted in alteration, or so much as in expla-
nation of it.

In cases to another great extent, a contract
by howsoever great a number of witnesses
proveable, is not so much as allowed to be
valid, except in o far as, for the expression
of it, a written instrument is employed con-
stituting au article of evidence of that sort
which iz ranked under the head of written
evidence.

At the suire time, in this same scientific
language, not only an answer to a bill in
equity, but a mass of equity depositiors, and
even aass of evidence 1n the atfidavit shape,
are so many articles of written evidence. Ac-
eording to the arrangement indicated liy this
nomenclature, —at least where the existence
and particulars of a contract are the matter
of fact in question, — the probative force of
parole evidence. ¢. e. for example, testimony
extemporaneously extracted, in an Open ju-
dicatory, by the contending parties on both
sides, or their advocates, by means of inter-
rogation and counter-interrogation, should
be inferior, not only to an answer in equity,
and & mass of equity depositions, but even
to a mass of evidence in the affidavit shape,
and that to such a degree, as that, where it
is suppozed that evidence in eitler orany one
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of those three shapes is 10 he had, it is not
on any terms fit to be admitted.

In comparison of, or in company with,
what 1n these three forms is called written
evidence, what is called parole evidence is so
untrostworthy, that in lica of, or in company
with, these species of evidence respectively,
it ought not (where these several evidences
have for their subject-matier respectively,
the sort of subject-matter here in question,
viz. the existence or contents of a contract)
to be so much as adiitted : while. on almost
every other occasion, by the universal ac-
knowledgment ot all lawyers, unless the ec-
clesiastical school afford an exception, those
three species of whatis called written evidence
are, in point of probative force, decidedly in-
ferior to the species of evidenee called parole
evidence,

By Gilbert, some time Lord Chief-barou, in
his work on evidence, all evidence being d-
vided into writfen and umwritten, an order of
precedency in the line of trustworthiness is
established; and to all that is wrirten, above
all that is unwritten, the upper hand is a--
gigned,  According to this order of things,

such iz its clearness and eonsisteney, to the ;

testimony of & given person, received in any
of the three comparatively untrustworthy
modes and shapes above mentioned, viz. an-
swer, deposction, and even affidarit, the pre-
cedence, and alony with it the preference, is
given, over the testimony of the same person.
extracted in the most trustworthy of all
mo-les and shapes, interrozation clhiecked by
counter-interrogation, both administered vivda
voce, and employed in the extraction of im-
prompruary answers, These responses—does
it happen to them to be commnitted to writing,
and set down word for word as they came
forth? No matter: written they may be in an
unlearned sense — wrtten they are not in a
lcarned and legal sense: they helong not to
the class of evidence to the designation of

whieh the appellation of written has been con- |

seerated and confined by learned and reverend
hands,

Dissatisfied with ansicers — sensible of the
comparative unfitness of evidence in this
shape, to the purpose of depicturing the trans-
action in que-tion by any representation to
which, with any tolerably well-grounded con-
fidence, the associated attributes of correctness
and completeness can be applied—the Iearned
manufacturer of equily, sitting in the charac-
ter of Lord High Chancellor, directs an issue.

Dissatisfied with depositions — and with at
least equal reason — sitting as the same High
Chancellor, he again directs an dssue.  Dis-
satisfied with affidavit evidence — and with so
much greater reason — sifting in his charac-
ter of judge in matters of bankruptey, and in
that chiaracter receiving petitions and deciding
upon them onno other ground than that of evi-
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dence delivered in this most untrustworthy,
this most palpaply unfit shape, on every dis-
puted oceasion, he once more directs an issue ;
| i. r. directs that the question of fact shall,
under the direction of a judge, be decided
upon by a jury, in the course of a fresh suit,
a suit at common-law, which, conscious of his
inability of coming at that truth on which the
justice of all his acts and doings so indispen-
sably depends, he forces those whose wisfor-
i tune it is to be forced to come to him for what
he calls relief, to commence and diag one an-
other through the delays und justice-killing
forms of.

Feeling every day the inferiority and unfit-
ness of that which, from the grand masters
of this hranch of science, he has learnt to call
the superior evidence ; — dissatistied on this
and that particular, as if there existed an oc-
casion ou which he ought to be satisfied with
this essentially unsatisfactory evidence, at an
expense to the parties, at the thoughts of
which he bimself is continually acknowledg-
ing himself to be terrificd, he calls for that
which, in spite of learned theory, he has found
by constant experience to be i practice and
reality the superior evidence.

In the case of contracts in general, whether
diversilateral or unilateral, the promptitude
or freshness of the aet of commemoration—of
the act by which the existence and particulars
of the contiact are placed out of the reach of
oblivion and misrepresentation; and in the
case of diversilateral contracts, the mutuality
of the recognition — the greund afforded for
| the persuasion thav the correctness and com-
! pleteness of the picture given of the trans-
action by each, bas been acknowledged by the
others — these are the circumstances by which
i the preference given by the<e lawyers to what
they bave ealled written evidence (viz. in the
case when so it is that they have bestowed
upon it this preference) can alone, in so far as
it has heen given by them, be justified : these
are the grounds on wlnch, in so far as reason
has had any share in the preduction of it, it
appears really to have been built by them,

Of what has here been distinguished by the
name of preappointed evidence, these are the
characteristic properties; bat of the various
t species of which is composed the heteroge-
neous wmass of evidence which by them has
been lumnped together and confounded under
the common appellation of written evidence,
these are not the common properties: ex-
pressed at some undistinguished point of time
or other, by the characters of which & mass
of writing is composed,—this is the only pro-
perty appertaining in common to their written
evidence: and this is a property by whick no
species of evidence whatever is capable of
being distinguished, sipee there exists uot any
individual article of evidence whatsoever, in
which it may not happen to it to be found.

i
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CHAPTER XVL
PREAPPOINTED OFFICIAL EVIDENCE.

§ 1. Transactions of offices at large, considered
as subjects of Preappuinted Evidence.
EvEry office, in which wiitten documents of
any kind are kept, s a repository, and with
few or no exceptions, more or less a source
of preappointed evidence. In that character,
service in some shape or other was in such
situations rendered to the ends of govern-
ment, while the art of applying permanent
signs to the giving expression to ideas was
most rare; and since the art of multiplying
those signs in <o indefinite a degree by the
operations of the press has come into use, the
field of preappointed evidence has thus re-
ceived a degree of expansibility to which there

are no bound-.

In this way, whatsoever is produced, is
always so much better than nothing. But in
the doing of it, — for the doing of it as cor-
rectly, completely. and usefully as possible.
four points require to be attended to: —

1. What the wuses are to which such evi-
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for the eventual indication, demonstration, and
thence, in a more or less considerable degree,
the actual prevention of any such transgres-
sions, of which the office itsclf is, by the na-
ture of the business carried on in it, rendered
liable to become the source, or % least the
scene.

2. Trustworthiness of official evidence, how
to estimate. For the purpose of foriving, on
any occasion, an estimate of the trustworthi-
ness of official evidence, the fullowing consi-
derations may perkaps be found not altoge-
ther without use: —

Pre-eminent responsibility — viz. in what
may be termed the beneficial ™ sense of the
word responsibilify — pre-eminent responsi-
bility and presumalle impartiality, i, e. exemp-
tion from the action of smister interest: —
these, with or without the addition of pre-
sumable superordinary moral and intellectual
culture, may be mentioned as being, in a si-
tuation of the sort in question, the principal
efficient causes of pre-eminent testimonial

U trustirorthiness,

dence as may be found derivable from these ;

sources may he capable of heing rendered
subservient; 2. On what principles a just
estimate may be formed of its trustworthiness
and prohatire force; 3. By what means its
trustworthiness may be most effectually per-
fected and secured; 4. By what meaus, in so
far as it 1 useful, and its uses not vutweighed
by preponderant inconvenience, the quantity
of it mnay be most extensively increased.

1. Ures of oflicial evidence. Direct and
collateral ; —under one or other of these two
heads, may be placed, it is supposed what-
ever uses such evidence can be made subser-
vient to.

To the head of its direct uses, may be re-
ferred all such as esther the chief manager or
managers in the office itself that is in ques-
tion, or any persons that have dealings with
it, whether in the character of private indi-
viduals, or iu the character of public func-
tionaries belonging to any other offices, stand-
ing whether in a saperordinate, co-ordinate,
or subordinate capacity, in relation to it, may
in the course of those dealings be enabled to
derive from it.

To the head of cvllateral uses, may be re-
ferred, in the first place, the judicial uses, viz.
any which, on the ocecasion of a canse or suit,
it may be found applicable to in the bands of a
Jjudge, acting as such. In the next place, the
statistic uses,— such uses as it may be found
applicable to in the hands of the legislator,
scting as such; and which, under this same
name, have been slready mentioned.

To the head of its judicial uses, besides
such as are casual and miscellaneons, may be

referred, that of atfording eventual docurnents -

Such being, in the sort of situation in ques-
tion, the canses from the operation of which
testimonial trustworthiness may naturally he
expected to receive increase, neither should
those circumstances, if any such there be,
whicl present themselves as operating in ra-
lation to that guality, in the character of drauw-
barks, be overluoked.

Whilst, in the beneficial sense of the word,
responsibility, as above, in the sort of ele-
vated situation in question, is naturally raised
more or less above the ordinary pitch, in the
burthensome sense by which alone it operates
as a security for such trustworthiness, it is
apt to be depressed beluw the ordinary piteh.
Though in the situation in question a man
has mo. 2to lose, he is less in danger of being
made to lore : magnitude of eventual suffer-
ing is increased, probability is diminishked.

By the extensiveness, by the infiicacy, hy
the scieutific nature of the business — by all
or any of these causes, if' there be delinquency
to any extent, detection, to any such effect as
that of producing general notoriety and con-
sequent disrepute and exposure, may to any
degree be rendered difficult and improbable,

* Beneficial, viz. the sense in which a man
is considered as furnished and endowed with a
correspondent quantity of the matter of good,
and in respect thereof rendered capable of being,
by means of eventual privation, subjected to a
quantity of punishment greater than that to which
a man less favoured by fortune stands exposed.
By the burthensome sense of the same word, may
be understood the sensein which, whetber by the
provision actually made in the way of punish-
ment, or other burthensome obligation, or by the
eventual probability of detection, a man is con-
sidered as being, with reference to this or that
other person, or to persons in general, more likely
to be subjected to any such burthen,
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while in tbat same situation, if it be in a cer-
tan mode and degree elevated, exposure may
take place, and still neitber punishment, nor
0 much as disrepute, follow.

Junction of the official person in question
with a set of colleagues, in the form of a
bench, a board, an asseml.ly, a body corporate.
In this case, the ahove three drawbarks ope-
rating in the same or different degrees of
force, may all of them be found combined.
By the consolidated power and iufluence of
the whole body, each member iz secured from
punishment ; — by multiplicity and privacy,
each i3 even screened {rom shame — shame
not seeing whicl to fix upon.

By the irresponsibility af the superior offi-
cers on the bench, or at the board, jowed to
the abstruscness of the matter and the non-
publicity of the facts, in like manner in the
situation of individual and subordinate offi-
cers under the bench or the board, falsity
being sereened frum detection, thence from

punishment and trom disrepute, the untrnst- |

worthiness incident to the superordinate situa-

tion may thns extend itself to the subordinate |

functionary, who, being supposed to be suffi-
ciently well looked after by his superiors, is
the less looked after by the public eve.

Of the pitch to which, by the operation of
the above-mentioned causes, testimonial un-
trustworthiness, in the case of an official
body, is capable of being serewed up, the
evidentiary instruments of which, under the
technical svstem of procedure, the great judi-
catures are the sources, afford an example no
less melancholy than instructive.

In no instance, perhaps, in the compass of
the same quantity of testinonial discourse,
is mendacity tfound in so large a proportion
as in that sort of composition, which, under
the name of arecord, on the occasion of every
suit at common law, is, or at least ought to
be made up, and that under the direction of
English judges. Undistinguishable from the
flood of mendacity and nonsense in which it
is drowned. what little of truth there is in
it. serves rather toincreuse than diminish the
daceptious quality of the whole mass, Whilst
sinister interest has made up the false tale,
and irresistible power has pronounced it su-
perior to contradiction,™ effrontery has not
scrupled to ascribe to it a degree of infallibi-
lity vying with that which, under the gloom
of more mysterious terms, bas been claimed
by falsehood and nonseunse on other ground,
and in other shapes.

In few, assuredly, if in any instances, can
mendacity have been employed to more per-
vicious purposes, — if s0 it he, that to depre-
dation, to denial of justice, to oppression, to
confederacy with dishonesty on both sides of
the cause — confederacy not the less efficient

* Gilbert on Evidence.
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| for being so successfully disguised — all prac-
tised by dint of irresistible judicial power .
the epithet peracious may without impro-
priety be applied.

By the indignation of that public at whose
expense it has been practized, immorality in
so galling a shape should naturally, it may
have been expected, have been long agodriven
off the stage. But, the only situation froin
whicli any peep behind the curtain is obtain-
able, having naturally and constantly been
filled up by interested supporters, and the
unlearned spectators having been to such a
degree deluded as to have heen made to look
upon the vice as being subservient or even
necessary to justice,—hence it is, that instead
of reproach, the immorality has ever hitherto
been, and need little fear the not continning
1o be, covered with applause.

1t in 1o other sort of official situation the
rane causes of irresponsibility, as opposed to
respon<ibility in the burthencome sense, and
| thenee of testimonial untrustworthiness, are
| to be secen combined and operating with such
! mighty force; yet in many another official
situation, howsoever in degrev the effect may
be inferior, in specie it can scarcely fail to be
the same.

Simister interest absent — thence impartia-
lity pertect, — intellectual qualification com-

petent — the information drawn immediately
{ from the source, i. e. from the very seat of
! perception, and by the united power of the
i several securities for correctness and com-
' pleteness extracted in the best shape, — these
are so many requisites, the concurrence of
which is necessary io the composition of a
certain degree of testimonial trustworthiness
out of office, it will scarcely be less uecessary
in office.

In the case of official evidence, so far as
concerns that occasional use (which hasahove
been distinguished by the name of the judi-
clal,) not merely an ordinary, but rather a
superordinary degree of testimonial trust-
worthiness, is, it must be acknowledged, the
natural state of things. But, though most
frequently, it cannot with any reason be ex-
pected to have place in every instance: and
the error would be a mischievous one, if be-
cause, in ninety-nine instances, the applica-
tion of those securities be not necessary to
justice, in the hundredth, in which it is ne-
cessary, it were to stand prohibited.

The official recordator or deponent, has he
anything to gain by misrepresentation? If
yes, then so it is, tbat for the reason above
brought to view, his statement is less trust-
worthy than that of au individnal not in of-
fice, whose character is unknown. o

So far as concerns official transgression in
every shape, on the part of any official per-
son belonging to the office, — so far, in the
character of evidence, whether for the use of
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the admipistration-in-chief, or for the use of
the judge, an official instrument or eniry
seems less likely to be impartial, and in so
far less trustworthy, than a statement made
by a person at large.

3. Trustworthiness in official evidence —
how to secure . — Included in the faculty of
making the most cflectual provision, in the
best manner, for securing, in an official as in
any other situation, the quality of trustwor-
thiness to cvidence, is that of forming a just
estimate of the degree of trustworthiness
actually apperfaining to any given lot or ar-
tiele of such evidence.

In the following practical rules, an attempt
is made to compass both those objeets — the
one of them through the other: —

Rule 1. In offictu]l as in other evidence,
look out for the causes of infertonty or in-
firmity that apply, as shove, to evidence at
large ; — viz. 1. Whether the matter of faet
attested be not the principal matter of fact
itself, but another considered as evideutiary
of it ; — in other words, the evidence not dr-
rect but etrcumstantial ; 2. If the information
there given be not original, note in this case,
as well the nature and position as the nu-
ber of the medie interposed ;3. 1f origma’,
note if not scrutinized nr nol interrogated;
4. Observe the frustworthines-s of the wit-
ness or witnesses in question, viz. whether
rupposed percipient, directly reporting, or
intermediately reporting, also if suel: trust-
worthiness be diminished, viz. by sinista in-
terest, or by intellectual inaptitude abgolute
or relative.

Rule 2. If among the facts <poken to hy
the document. there be any, by the belief or
dishelief of wiich, the intere<t of him under
whose direction it is written nay i any way
be affected, —in this case, <o far ax depends
upon impartiality, superiericy of trustworthi-
ness has no place, — inferiority rather.

Rule 3. On a judicial oceasion, for avoid-
ance of delay, vexation, and expense, official
ready-written evidence may, though unsanc-
{ioned ard uninterrogated, — or even a suffi-
ciently authenticated transeript of it.—bc in
general received in {hat state: which is as
much as to say, it may he conszidered as pos-
sessing the sort and degree of provisional
trustworthiness cufficient for that purpose.

Rule 4. But if, onany ot the grounds above
mentioned, 1eason appear for suspecting it of
deceptious incorrectness or incompleteness,
the corresponding securities employedin other
causes for perfecting and securing testimonial
trustworthiness, ought not to be withholden
in this case.

Rule 5. On the part of any party inte-
rested, the declaration of & desire to cause
application to be made of those securities to
the article of official cvidence in question,
ought to be considered as sufficient proof of
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the justness as well as of the existence of
such suspicion ; nor, except on the distinetly
alleged ground of preponderant delay, vexa-
tion, and expense. ought it to be in the power
of the judge to refuse it,

Rule 6. Although the trustworthiness of
the individual in question be at the highest
pitch, yet, for the purpose of relatvve com-
pleteness a~ well as correctuess, interrogation
m4) be not the less necessary.

Rale 7. Though in the case of this or that
sort of official document, the information fur-
nished by it be in a greater or less proportion
constantly fulse, yet by such falsity, the uti-
lity ot it in the character of evidence will not
be destroyed, 1f by application of the appro-
priate instruments of extraction, true mnfor-
mation be obrainable by means of it: — just
a~, from the wouth ot a neeressarily menda-
ciously di-posed cxaminee, — for example, in
a criminal cauce, a guilty defendant, — false
information assists often in leading to the
discovery of true.

Rule 8 For the use of the administrator-
in-chiet and the legislator, tor ~ecuring the
correetness and completencss ot the state-
ments 1elative to matters of fact, look out
on cach orcasion for percipient witnesses in
competent and convenient number, and by
them or one of them let their names in that
charactel be written upon the face of the do-
eument: 1t in the ebaracter of supervisors the
names of any other persons, not heing per-
cipient witnesses. be inseribed, let them in
like manner be inseribed by the parties them-
sclves, distinguishing the character in which
such thelr attestation is subjoined.

Rule 9. In the case of a transeript, in a
dererminate place at the hottom of each page,
let the scribe wrnite bins name, with the vear,
month, and day, and the word scrypsit, or
some word of the - ke import, o the eud of
15 and o if to the same y’ge there be more
dates or more seribes than one.

By this meaus, each ecribe will be rendered
responsible for the correetvess of his seript,
and the quantity of service rendered by each
will, upun occasion, be exactly visible.

Itule 10. In cases where. on a particular
oceasion, order for the writing of a seript is
given by this or that officis person in parri-
cular; for fixing the responsibility upon that
per~on, it may be of use that a designation
. of the person by whose oi1der it was writien
4 should moreover be suljoined.

I Rule 1. When, in case of error, corree-
!tion 15 applied, let it be performed in such
. wanver that the statce ot the seript antece-
dently to the correction may still appear: —
viz.in the case of omission, insert the omitted
word in a place over the line, with a mark
underneath: in case of redundancy, mark the
redundsncy by cancelling the word, hut so as
{ not to obliterate it : and w like wnanner, let

£




Ca. XV1.]

substitution be pertormed by the eancelling
ot the one word, and the insertion of the
other, as above.

In this way, without a direct and discover-
able forgery, no alteration will be capable of
being made to an unknown effeet on an mn-
known occasion, by an unknown hand.

If the securing to evidence in general, 1
the most effectnal manner, and in the highest
practicable degree, the desirable properties
of correctness and completeness, be a fit ohject
of the legislator’s care, — =0 in patticular will
it be in the case of official evidence —in the
case of all such evidence of whicli in any lme
of public ofiice official situanon is either the
repository or the source.

For securing correctness and completeness,
or in one word, trustwosthwess, to evidence
in this ins1ance, what then shall be the means
emploved m this case? The same as are em-
ploved in the mstance of othet evidonee,

But orficial evidence, being the evidence of
official men, has, m eifimal men, found the
persons hy whom the task of adjusting the
course to be taken in rclation to it has been
executed: and with them the main object has
paturally been rather to cause 1 to be re-
garded asinvested in the highest degree with
the respectable qualities in question, than to
cause it to be really po-sessced of them.

Accordingly, though in the character of
original informaticn, in addition to what has
been said, and what remains to be said under
this head in relation to evideace at large, any-
thing that could be said in relation to otficial
evidence in particular, might, not without
reason, be regarded as repetition and super-
fluity; vet in the way of memento, at any
rate, if such as las just been intunated be
the natural propensity to turn aside fruin it,
it may not be altogether without its use.

Retween evrdence at large, and official evi-
dence, one material distinetion requiresn this
place to be held up to notice. In the case of
evidence at large, the public functionary for
whose use — and, in this case, for whose use
alone — it requires to be collected, i+ the
judge ; the use made of it by the judge is not
werely the principal use, but the only use to
which, except in the coliateral way above
spoken of, it is applicable.

In the case of oflicial evidence, on the con-
trary, whatever use may come to be made of
it by the judge is but oceasional, accidental,
collateral. T'he person, from ite reference to
whose service it derives its most direet, most
important, and only coustant use, is the chief
ruler of the department or eombination of of-
fices in question.

In this case, and in this situation, the mass
of evidence habitually furnished by any such
office is neither more nor less than the pro-
duce of the system of book-heeping pursued
in that same office.
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This being the case, what are the ends to
which a system of that sort, considered in
the most general point of view, and with
reference to offices in general, ought to be
directed?

TUpon a second glance, this question will
be seen naturally to divide itself into two
branehes :—

1. What is the general description of the
operations themselves, that in the situation
in question are babitually carried on?

2, What are the means proper to be em-
ployed for furnishing at all times a correct
and complete conception of what has been
the nature and character of thoce opera-
tions?

1. Answer —to the first of these two
questions. In cacl: departunent, and each
office of that department, the system of ope-
rations earrwed on ought 1o be such as pro-
mizes to be conducive in the highest degree
to the end or purpose for which the depart-
ment or office was instituted, and from which
1= derived the warrant for the expense charged
on the publie by aud for its maintenance and
support.

2, Answer—rto the second of these two
questions,  In each department, and in each
office, the mode of hook-keeping pursued
should be such as is in the highest degree
subservient to the followwng ends or par-
puUsEs, Viz, —

1. To afford, by permanent documents, for
the use of all persons having need to be made
acquainted with the business carried on in
the office, as clear a conception as possible of
the several operations actually performed in
that same office.

2. To present to view, in as clear and in-
structive a manner as possible, the relation
which, in the way of rubserviency, each such
operation bears to the common end or purpose
of the office, including, on the one hand, the
nature and value of the service rendered hy
it; on the other hand, the labour and expense
by which that service is purchased.

3. As to what concerns the persons whose
laboar is employed in the performance of the
several operations, — to present to view, in
like manner, a conception of the manner and
proportion in which their respective labours,
supposing them applied in the manner and
guantity expected and reguired by the rules
and eonstitution of the office, contribute
to the rendering of that aggregate mass of
service; also. a coneeption of the degree of
punctuality with which such their respective
dutieg are fulfilted: — or, to speak more pre-
cisely, of the quantity by which their respee-
tive labours respectively fall short of the
quantity so expected and required.

1n a word : — 1. The merit and demerit of
the system ; 2. The merit and demerit of the
several persons employed in the execution of
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it. Such, considered in the most general point
of view, are the objects, to the display of
which the system of book-keeping pursued
in each department or office ought to be di-
rected.

Considered upon the general prineiples of
reason, so plainly obvious may these sugges-
tions be apt to appear, that the number of
them may be esteemed superfluous.  Yes, —
if they were as generally conformed io. as
when considered in this peint of view they
appear obvious.

Unfortunately, their obviousness is not !
more conspicuous than, upon an inquiry into
the actual state of things, the negleet of them
will be found.

On every such occasion. eustom, not rea-
= the standard referred to; by conformity
or disconformity to which, the propriety of
every act and operation is judged of and inea-
sured.

Why? Because by every deviation from
custom—by every deviation by which the im-
provement of the business, and the more per-
fect fulfilment of the public end and purpose
of the office is aimed at, the private and per-
sonal interest of & proportion, mare ot less
considerable, of the persons belonging to the
office, is injured : for even if, by the tmprove-
ment or supposed improveinent, no emolument
lawful or unlawful, avowed or unavowed,
would be taken from them or any ot them,
additional labour in souse shape or other cau-
not fail to be imposed.

§ 2. Transactions of Judicial Offices.

Beside that which offices in general afford,
judicial offices afford evidence of a sort pecu-
Liar to themselves.

That which, in a judicial office, is viewed
ah extra under the name of evidence, is or-
dinary, not preappointed evidence. Of that
which in this place ealls for consideration
under the name of judicial official evidence, or
more shortly judicial evidence, that alone is
preappointed, of which the office 15 not only
the repository, but the source

Instruments and entries : to one or other of
these two heads will (it is supposed) be found
referable the several constituent parts of the
aggregate mass of this species of official evi-
dence: — written instruments delivered in,
and minutes or entries made of the several
operations performed: — performed by the
several actors in the judicial drama.

That which an instrument necessarily re-
cords and shows, is its own tenor, the date of
it included : — those things which it deesnot
of itself record, — are, the fuct of its being
delivered in, the date of the delivery, together
with such other operations as may happen to
be performed in relation to it.

From one and the same article of judi-
cial official evidence may result, to so many
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different descriptions of persons, so many
different nses: — 1. To parties and their re-
presentatives, in respect of the suit on hand:
of this sort are the uses which, in the present
instance, fall under the denomination of the
direct uses:—11. To persons at large, in re-
spect of any future contingent suits, to the
purpose of which, the samme facts, or any of
them, may require to be established: these
may be considered as forming one branch of
the collateral uses: — T11. To the legislaror,
in the character of an eventual component
part of that fund of information, the u-e of
which iz to serve as a basis for any such ul-
terior regulations, as from time to time may
in his view promise to be conducive to the
ends of justice: ——and here may be seen an-
other of the enllatersl uses of this species of
evidence, viz. stutistic uses.

L.—1. To form the ground for ulterior ope-
rations on the same or the opposite side ;-
2, To show whether the instrument or ope-
ration itself were proper or no, i.e. has been
conformable to such rules as have been laid
down for the composition or performance of
it; 8. In ecasc of impropriety, to afford a
ground for the application of the matter of
satisfaction or of punishment, or of both, ae-
cording to the exigency of the eave. Under
this head seem cognizable the purposes to
which, in the snit in question, the recorda-
tion of the instrumeut or opcration promises
to be necessary or subservient.

I1. With regard to the future contingent
suits of future eontingent litigants, the best
effeet plainly is the prevention of their exist-
ence; the next hest, the prevention as well
of misdecision on the occasion of them, as of
this or that avoidable portion of deluy and
vexation or expense to which they might
otherwise have given rise.

Under the natural, imder the tutelary sys-
tem of procedure, the radical operation which
at or near the outset, except in any such par-
ticular circumstances as may have rendered
it physicalty or prudentially impracticable,
will fall to be recorded, will of course be the
appearance of both or all the parties, face to
face, in the presence of the judge: thereupon
the decision itself, viz. the final decision, or
the circumstances which, creating a demand
for delay, prevented for that timne such deci-
sion from being pronounced.

Under the technical, under the predatory
gystem — under the system which has had for
its object and effect a too successfully dis-
guised despotism, and under favour of it that
aggregate of overpaid places and sinecures —
that excessive and misapplied mass of emolu-
ment, of which the particulars, the services
and the shapes, have elsewbere been displayed
under this system of regulated pillage, the

* 27th and 28th Finance Reports, 1787-8.
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performance of that eseential operation hav-
ing, in pursuit of tbose sinister objects, been
universally eluded, the ulterior operations
to be recorded have been all such as, for the
profit extracted from and by reaszons of the
delay, vexation, and expensze, pretences have
been found for necessitating — a series to the
intricacy and perplexity of which there is no
end.

111, Statistic uses —{7ses to the legislator,
— Neither have these been altogether over-
looked. A synoptic sketch of them has been
prepared. But uf any suggestions to the le-
gislator, the practical use depends upon the
existence of a legislator—a legislator disposed
to put them to use. And while by the blind-
ness or patience of the uncorrupted portion
of the people, the legislator is suffered to con-
tinue to take for the sole object of his lahours
on this part of the field of luw, the preserva-
tion of those abuses, in the profit of which
be has secured to himself so large a share,
the indication of these nses may with little
practical loss wait for a period much mere
remote than the completion of any such work
as the present.

Meaniime, in a sueceeding chapter of this
Introduetion, a slight exemplification of thein
may be found.”

§ 3. OF Laws considered as constituting the
matter of Preappointed Evidence.

Of Taws, under any such heads as registra-
tion formalitics, genaneness, fairness,—so far
as by fairness is meant freedom from external
violenee, —— nothing need here he said; —no-
thing that could be said would bere be in its
place : but under the head designated by the
words existence, knowledge of the inducements
{o vbservance, knowledye of the particulars to
be observed, thence, in a word, possibility of
observance, anatogy and consistency coueur in
forbidding, even m this abridgment, an alto-
gether unbroken silence.

When, in token of adoption, and for the
purpose of his being subjected to the obliga-
tions created by it, an instrument of contract
is made to receive the signature of a party to
it, unfairness, and not without reason, 1s apt
to be imputed to the transaction, if adequate
means of making himself at all times ac-
quainted with the particulars of the obliga-
tions thus imposed upon him, had not been
put into his bands. But if, in this case, by
means of an act of adoption thus signified by
the respective parties, the particular rules
contained in and expressed by the individual
instrument in question, acguire on this oc-
casion, and now for the first time with re-
ference to these particular parties and their
legally connected representatives and other
relatives, the force of law ; —at that same

* Chap. XXITIL. Safeguards.
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time the general rules of law, under and by
virtue of which, in consequence of the par-
ticular engagement thus entered into, the fate
of the parties will be disposed of, and on which
the whole of that engagement will have to
depend, — must already be in possession of
that same eventually binding force.

Be it an cxpression of private will, be it
an expression of sovereign will, be it a dis-
course of any other kind,—for making himself
more or less acquainted with their contents,
a man has but two ways —to read them with
bis own eyes, to hear them with his own
ears,

For reading or hearing read the particular
rules just mentioned, possibility is nat want-
ing: words have been found for the expres-
sion of them; these words exist, and existing,
want nothing but to be read. For reading or
being read those general rules, on which the
effeet of those particular rules so completely
depends, possibility is wanting : words for the
expression of thew do not exist: words for
the expression of them have beep, and will
continue to be, anxiously kept from existing :
and words that exist not cannot be read.

In any domestic or private situation, in any
other zituation how public soever. of com-
mand, to the man who shoutd expeet to sce
his will conformed to,—to any such man, were
he backward in giving expression to it, much
more if, leaving it purpo~ely unexpressed, he
were 10 make vffective provision for securing
the infliction of suffering, under or without
the nawe of punishment, — on every oceasion
o which such industriously concealed will
faded of being contormed to, to any <uch man,
not merely would wisdom be thcught want-
ing, but sanity itself would be a questionable
possession. :

To the extent of a vast and indefinite per-
tion of the field of law, so far from giving ex-
pression to his will in Enrgland, not to speak
of other countries, the sovereign has not ~o
1nuch as set himself to form a will. But, in-
stead of forming a will, and giving expression
to it, what has he done? Ile has abandoned
this part of his duty roa set of men, t¢ wham,
in the churacter and under the name of judges,
his negligence, or Lis craft bas left the power
ot duing what little is in such hands possible
to be done towards surplying this deficien-
¢y —towards making amends for this failure.
To these substitutes for executing this task
with any tolerable degree of beneficial effect
every requisite iz, and ever must be, want-
ing—adequate knowledge, adequate motives,
adequate power, —everything. The power,
whatsoever it be, which by them is exerciscd,
is power exercised, not as power exerciscd
by the legislator is, over men and things in
classes, but over individuals : over individuals,
and in that form of tyranny whieh, with the
character of tyranny stamped on the face of
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it, has hecome proverbial under the name of
ex post facto law. Those general rules, from
which alone it would have been in men’s
power to receive notice and to take warning,
it being out of the power of these pseudo
legislators to give birth to; every step taken
by them in this course is marked by unlooked
for suffering—suffering in some shape or other
inflicted upon individuals to whomn the means
of escape have been denied:—every step they
take is tollowed, if not by the exclamatious,
by the pangs of the afflicted. whose peace and
comfort are thus offered up in sacrifice to high-
seated and hard-hearted indolence.

In comparison of” what it would be, if this
first duty of the sovereign were not, by this
grossest and most wide-stretching of all ne-
glects, kept in a state of constant violation,
the condition in which society is thus left, is
as yet but a state of anarchy.

Till the collections of published histories
of decisions, and thence of cases liable to call
for decision, badl attained a certain degree of
copiousness and extent, the legislator (true
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it is) was not as yet furnished with the stock '

of materials necessary for such his work,
matters, in a word, were not ripe forat. But
so long as this symptom of immaturity shall

continue, governmment itself caunot ax yet, '

with propriety, be said to be of full age: —
the period of complete eivilization cannot he
said to be as yet arrived.

In the historie- of future ages, that period
will be duted — from what event? From the
extirpation of the last remnant of that most
volutninous and proportionably mischievous
nonentity, whicli, with such perfeet propriety
in one sense, with such dagrant impropriety
in another sense, calls itself unwritten lauw.

$4. Of Debates in Legislative and other Po-
Litical Assemblies in which Law 15 made.

Of the subjects which present a demand
for contemporancous recordation, and which
as yet have not received it at all, or if at all,
no otherwise than from precariously existing
instruments, and in a more or less imperfeet
state, it would be too much on the present
occasion to attempt giving anvthing like a
complete list.

By the all-comprehensiveness of their ex-
tent, two sets of legally operative facts, how-
ever, secm on the present oceasion to present
a claim for consideration, such as, even in a
work having for its subject evidence consi-
dered in itz most general point of view, can-
not consistently remain altogether unsatisfied.
These are —

1. Transactions of those assemblies, of the
manifestation of whose will, law in the state
of statute law is composed.

2. Transactions of those persons and as-
semblies, of the manifestation or supposed
manifestation of whose will, the ideally exist-
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ing, but too really governing. nonentity called
commen law is composed.

In regard to both these important collec-
tious of legally operative facts, three obscr-
vations present themselyes: —

I. That, of these sever:l collections of facts,
as correet and complete o representation as
the nature of the case adinits, cught regularly
to be fiuned and published.

2. That wo such repre-eutation is aetually
made.

3. That representations, more or less iu-
correet and incomplete, are habitually suf-
fered to be framed and published, and are
habitually, . e. frequently, thongh not regu-
larly, framed and published accordingly.

Such heing the inatter of fact, thereupon
come two altozether natural, and in no sinall
degree intere-ting questions . —

L. How bappens 1, that no system of cor-
rect and eompicte, and thence undeceptive,
representation ha- ltherto been established ?

2. How huppens it, that the systen or prac-
tice of incorreet and incomplete, and thence
deceptive, representation lias now for a con-
siderable length of tinie Lad place?

Tor these Lwo questions, separate as they
are in themsclves, one and tle same answer
may serve: thal answer being appheable with
little variation 1o hoth ca-ex.

Under all govermnents, the cxternal ope-
rations of the governors have been carried on
under, have been determined by, the internal
and copjoint operation of twn antagoniziny
interests: —a public interest coincident w iy
the interest of the governed, and a sepatate
and comparatively private mterest of therr
own, acting in opposition to that public one.

The conduct of vach member of the go-
verning body will, on cach occasion, be deter-
wined by that one of the two, on which the
circumstances of the time and the idiosyn-
crasy of the individual, taken together, bave
concurred in bestowing the greatest degree
of operative force.

In general, in the state of things in Eng-
land in respect of government, while the
private and personal interest of thie members
is still far from being brought so near to a
comrcidence with their public interest, that
is, with their duty, as it might be,—in case of
condict, real or apparent, between the two,
except in so far as an exception is made by a
time of great public danger, the private and
separate interest is that which, in the bosom
of each individual, will find itself in greatest
force, and it is by this that his public conduct
will be determined.®

* If, for example, the commencement or con-
tinuance of a war being the question upon the
carpet, if, upon his calculation, 2 hundred a-year
during the continuance of the war, or for ever,
will be the amount of the contribution which
according to his calculation he will have to pay,
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Under a despotic government, this ascen-
dency of separate over common, of private
over public interest, finds nothing to conn-
teraet it: under a mixed government it tinds

!
L
!
i
i

a controverting power, an antagenizing and .
contiouling principle, in the spirit of the |

people, operating with a furee depending |

jointly on the shure possessed by them in the
government, and the dewree ot cultivation
acquired by the public mad

Under tbe Enghsli con-tiontion, in so far
as legiation and the excroise of supreme
power is concerned, the governing budy Las
two branches.

In each of them, exeept in so far a~ by cor-
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usage acting in opposition to manifest general
interest, under the semblance and cloak of a
represcutative body, of the members of which
all are pretended te be, and sowe are really,
deputed by the people they are said to re-
present, the country is governed by an oli-
garchy, in a proportion sufficient, could they
agiee among themeselves, to substitute for the
present constitntion of England, the quondam

. constitution of Venice; — yet, on the other

hand, in point of prudence, things are come
to that pass, that so to order matters, as that,
of the di~courses there held, no representation

vat all shall trauspire is, generally speaking,

rect aud complete representation, reputa- .
iom, and through repatation power, appears .
1%, 50 to order matters as that such repre-

lLikely to be preserved or gained, iv 1= the
interest of cach mewber that from correet and
complete representation his speech and his
vote should (as often, and in so far as it 1s
likely to present itself to the public eve, a-

having been dictated by sinister interest as

above deseribed) stund as effectually protece-
ed and sereencd as possible.

In this view, the most favourable of ull
possible arrangiments s that in which, beiug
buried m utter and iinpenetiable darkne-s,
as under the constitution of Venice, no re-
presentation at all is ever given of his dis-
course. From tbat poiut of pertection, the
arrangement in relation to tius head degene-
rates and falls off by numerons hut difficultly
distingwishable dezrees, till it pas sunk to that
state of things in which. everything being re-
presented exactly as it happened, every man
(for in a political aud deliberating assembly
the only works are words) every man is by
every other man judged of by his works.

At present, though in pont of right, in w0
far as right is capable of being created by

(aud if in 1 is calculation not only the amount of

his own share m the burthen, but the interest
which 1n the way or sympathy be takes in the a-
mount of such part of ihe burthen as will bave
to be borne by his private and particular connex-
jons of all sorts be takea into the account,) if his
expected profit by the war be equal to 0, andno
particular gust of passion intervene, to drive him
from the pursuit of what appears to be s lasting
interest upon the whole, — he will be agamnst the
war, and what influence it may happen to him
to possess, will be exerte on that side. But if,
while to the amount of £100 a-year loss by war is
calculated upon as probable, profit to the amonnt
of £1000 a-vear, accompanied by equal or cor-
respondent probability, presents itself as aboat
to be secured to him by the operation of the same
cause, — the man being an average man, not par-
ticularly known to you, — no consideration can
warrant, nor can anything but mere mental weak-
ness produce in you any such expectation as that
peace will find in him a real advocate, or that whe-
ther he himself be or benot aware of what passes
within him, his conduct will have for its deter-
mining cause, anything but the balance of proiit
and loss above brought to view.

repated either physically, or if not physieally,
prudentially at least, impracticable.
This pomt being given up, what remains

sentations as transpire should be, if not as
far from being actually correct and complete,
yet as far from being expable of being fixed
upon and referred to as buing correct and
cowiplete, as possible.

To the members individually, from this
state of things results this manifest and great
advantage of the discourses respectively de-
livered by them : whatsoever parts are {ound
or experted by thew to be productive of
zeneral disapprobation, may be, howsoever
falsely (falschvod Veing by this means pro-
teeted from complete disproof,) denied and
disowned ; while, on the other hand, what-
soever 1s found or expected to he productive
of a contrary etfect, is capable of being pour-
truyed, not simply in its own proper eolours,
but inn others as highly flattering as ingenuity
can produce.

CHAPTER XVIL

EXTEMPORE RECORDATION, UOW APPLICABLE
TO LEGALLY OPERATIVE FACTS AT LARGE.

§ 1. Demand for Recordation thus applied.

OrLIVION and misrepresentation are the dis-
orders to which the matter of discourse stunds
exposed ; against which the art of writing,
and that alone, is capable of applying & spe-
cifie remnedy.

Tuke any fact whatsoever, —<uppose it to
be of the nuwmber of those to wlhich the law
{ which, for the purpose of the argument, must
itself be supposed to be of the number of
tho=e, of the knowledge of which the ten-
dency is, upon the whole, of the beneficial
cast) has given a capacity of legal operation,
as above described, — misrepresentation and
oblivion are accidents against which, by the
suppositiou, it is desirable that the fact should
be secured, viz. for and during the length of
time, whatsoever it be. during which it is
desirable that such capacity of legal operation
shoulll continue: since it is only in so far as
these accidents are arrested. that the intended



B0

operation of the fact can continue to have
place.

In so far as (in the nature of it) to the sc-
veral parties, or to any of the parties whose
interests are in any way liable to be affected,
and by them known to be liable fo be af-
fected by its legal operation, the fact is, in the
nature of it, an olject of previous expecta-
tion, a natural as well as possible attendant
circumstance is — that by the joint care of
the whole number of persons, or at any rate
of a part of that number, the arrangements,
whatsoever they may be, which, in the state
of society in question, are in use to be taken
for the prevention of those accidents, will be
made,

Thus it is, accordingly, in that case which,
among those which present a demand for pre-
appointed evidence, has already been men-
tioned as the case of principal importance,
viz. the case where the matter of fact thus
requiring to be observed is the existence of &
legal contract, of a certain purport and tenor,
made on a certain occasion, in virtue and
execution of a legal power possessed by a per-
son or persons certain to that effect. What-
soever, on an occasion of that sort, is about
to pass, being, if not by all parties eventually

about to possess, by all parties actualiy pos-

sessing, In eonjuuction with apposite power,

an immediate and determinate interest in the !

result intended, and in consequence forescen
and looked for,—what is natural and usual
is, that the customary and appropriate ar-
rangements adapted to the purpose of fixation
and conservation as above, should accordingly
with joint concurrence be made.

But among the facts which eventually be-
come possessed ot a legally operative virtue,
there exist many in number, and in the ag-
gregate stretching to an unlimited extent, in
respeet of which any such regular and uni-
versally agreed sort of provision as is here in
question, is either 1n the nature of the ease
impracticable, or in point of fact has never
hitherto been made. Here, then, in the field
of duty, may be seen another path presenting
itself to the view of a provident and diligent
legislator.

Upon the degree of success with which the
application of the instrument of fixation in
question has (in the case of a legally opera-
tive fact of any kind) been attended, the re-
sult of the operation of that fact is not less
completely, and still more immediately de-
pendent, than upon the nature of the fact
itself. In so far as the state of the case is
such, that in the provision made for this most
important collateral operation, o it is, that
among the persons jointly but oppositely in-
terested in the seeing it made, it happens to
any one or more not to have actually taken
e part in the making of those arrangements,
in the instance of every such person in whose
instance such circumstance has failed to have
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place, a possible cause of partiality, and thence
of deceptious and injurious incorrectness and
inconipleteness in regard to the representa-
tion given of the matter of fact in question,
cannot, it must be acknowledged, but have
place.

Here, then, is one cause of misrepresenta-
tion and consequent deception, to the opera-
tion of which every systemn of arrangements
that can be devised for extemporancous re-
cordation, cannot but rewain exposed.

But if, for the securing of so important a
result, no meaps at all be employed, the con-
sequence is, that the fact will renain exposed
to every possible cause of misrepresentation,
including the particular cause just mentioned,
viz. not only oblivien, but misrepresentation,
in so far as it is to so high a degree apt to
have place, in cases where design has had no
part in the production of it.

The consequence heirg, that for the ex-
temporaneous recordation of miscellaneous
and casual legally operative facts, any system
of recordation is better than no system at all:
and thercupon what remains for consideration
is— by what sort of shape a system of ar-
rangements, having this object in view, may
be most etlectually adapted to its proper ends.

Even under the existing system of exclu-
sion, the particular cases of cxclusien con-
tained in 1t excepted. no man, how great
soever may be in reality his trustworthiness,
iz either excluded or exempted from offici-
ating, when the time comes, in the character
of a deposing witness, There is no man,
therefore, in whose instance, at the very mo-
ment, or as near as possible to the very mo-
ment of perception. 1t is not manifestly of
use, that in so far as prudentially as well as
physically it may bappen to be practicable, it
will not be, for the purposes of truth and jus-
tice, desirable that this specific against mis-
representation as well as oblivion shall be
employed.

Suppose the security in«question not ap-
plied, the testimony of the individual n
whose person, in the character of a percipient
witness, the capacity has place, of furnishing
direct evidence of the fact, in the character
of deposing witness, continurs, down to the
very instant of deposition, exposed, and with-
out any more safeguard at one time than an-
other, to the influence of whatsoever causes
of seduction, and consequent deceptious in-
correctness and incompleteness, the situation
and interior character of the witness stands
exposed. Suppose this security applied, and
the representation thus given of the fact ex-
empt in any given degree from deceptious in-
correctness and incompleteness, then, andin
this case, from the moment the memorandum
in question has been placed out of his power,
any sinister interest by which he might be
prompted to give any such subsequent repre-
sentation of the matter as should in any
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degree be, in point of correctness and com-
pleteness, inferior to such antecedent repre-
sentation, would find in it a manifestly for-
midable and probably victorious body of
counter-evidence.

§ 2. Principle on which a supply for thes
demand may be grounded.

Happily, on this occasion, the legislator, if
prepossession and bad habit will suffer him to
avail himself of the means which otfer them-
selves to his handz, will find his endeavours

“not il} seconded by the nature of the case.

Of every man by whom, with a view to any

judivial purpose whatever, a mass of evideuce |
is prepared, it iz, or at least is thought hy him i
. pruduced, 1t happens to officiate in the cha

tobe, for hisinterest that such evidence should
obtain ercdence: for without such persuasion
the act thus performed by Lim would be with-
out 8 motive—an effect without a cauve.

The probability whicl: the mass of evidence
in question has of obtaining credence will Le
as the apparent and supposed trurtworthiness
of the person of whose testimony it is com-
posed. Whosoever, therefore, is the sort of
person who, by the persen by or on whose
account the evidence in question is in eon-
templation to he exhilbated, is coumidered as
likely to possess, in the scale of imputed trust-
worthiness, the highest place in the opinion
of the judge. — he is the official person who,
by the intended witnes=in question, sapposing
him to be known for sueh, is most likely to
be employed.

These observations premised, taking there-
fore under review a number of official persons
of different descriptions, such as in the ex-
isting state of soclety in question it happens
to the official establishment to afford, lex the
legiclator, in the instrument designed for the
notification of hi= will in relation to this sub-
jeet, set thews down in an order declared by
bim to be the order of preference. This done,
whosoever, without more vexation and ex.
pense, Das it in his power to obtain this ser-
vice of the official person whose nawme stands
highest upon the list, will not, without some
special reason or motive to the contrary, ad-
dress himselfto any person whose name stands
lower upon that same list.

Far the funetion of casual recorder (for by
that name, it should seewm, it may uot unaptly
be designated,) a justice of the peace, a mew-
ber of the goveruing bouy in any corporate
town, a minister of the established church —
a minister of any disscnting eongregation —a
member of the financial establishment,—in a
word, any person holding an office of any kind
under the crown —— a person exercising any
branch of the medical profession— a person
belonging to the profession of the law, in the
character of etther barrister, attorney, or stu-
dent:—these may serve as examples of classes
of persons, who, in respect of probable trust-
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worthiness, intellectual aptitude, and apti-
tude on a moral account, consideration of
pecuniary responsibility included, might in
the list of the law be proposed for choice,
On this, as on all other ocecasions, substi-
1uting to the principte of nullification the
principte of declaration of suspicion, the le-
gislator uay declare, that if of two persons,
both open to a party’s choice, the one whe
i mamfestly the rmost fit be set aside, the
one least fit employed in his stead, in the
undue preference thus given, a natural and
justifiable cause of suspicion will be obzer~
vahle: whilst m the wind of him, whosoever
he may he, to whom, on the occasion in which
the preappointed evidence thus recorded is

racter of jadge, its probative force will natu-
1ally and properly undergo a proportionable
duninution.

By persons in any nunther, none of whom
have been the objeets of such choice. shoutd
the same functions be undertaken and per-
formed, po inconvenience, no confusion, no
difficulty, wili ensuc. Under the prineiple of
nullification, yes; — difficutties innumerable,
infinite, and each of them iusuperahle : of all
these extemporancous registers, all but one
would be to e pronounced void; one, and
one alonc, good : which shall it Le?

By the law as it stands at present, of these
persons, they being by the supposition all of
them pereipient witnesses — there is not gne,
how little soever trustworthy, who would
not, in the event of litigation, be liable to
be called upon to testify in the character of a
deposing witness: but with this check upon
intentional, as well as support against unin-
tentional incorrectness and deceptious ineom-
pleteness (or in a word against misrepresen-
tation,) be his trustworthiness ever so lowin
the scale, there is not one of them whose
trustworthiness would not by this security
be rai~ed to a higher level than what it would
otherwise occupyv.

No doubt hut that, under this arrangement,
and notwithstanding thi~ arvangement — say
even in conseqnence of this arrangement — so
it might be, that on this or that occasion, for
this or that purposc, in the shape in question,
the sort of preappointed evidence in question
might be fabricated. But what if it were?
Being hy the supposition false, and in point
of intention of a deceptious tendency, the be-
ing an object of suspicion is a lot from which
it would never fiud so much as a possibility of
escape. Auy plan of intended deceit,—where,
then, is the advantage which, from the pro-
posed arrangement in question, it would be
possible™or it to receive? Suppose no such
meane of fixation in existence ; without it, the
fength of time during which a plan of fabri-
cation may carry on its operation free from
suspicion, is the whole time that intervenes

F
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between the moment at which the matter of |
fact has place, and the moment at which, if !
at all, it is taken for the subject-inatter of

Judicial deposition : suppose the plan in ques-

tion estahlished, no sovoner is the siinple fact,

viz. that by the person or persons in question,

in relation to the transaction in question, at

the place and time in question, — a minute |
has been made, than in the breast of all per- |
sons, to whowm it happens to posses: or take

any interest in the affair, suspicion springs

up, and all scrutiny that could be wished for,

with all its foree.

At the same time it may be observed, that
if any such article of fabricated pre-appointed
evidence were not communicated to the par-
ties interested in it, at or near to the time at
which the event to which it purported to re-
late took place. it would scarcely Lave the
least chance of being received as evidence.

§ 3. Precedents from English and French

Law.

In the Englich code, by several statutes of
old date, m some cases of delinquency, the
dizorder being of the chionical cast,* power
is given to a justicc of the peuce to repair 1o
the spot, and taking his observation of what
passes, to commit to writing the di~course
expressive of such observations ; and to this
written expression so given to such dizeourse,
the statute gives the name and effect of e
record. .

Of the principle here in guestion, a =ort of
exemplitication, such a~ it is, may be seen in
those antique, but not altogether ill-imagined
laws. But of the houndless ocean of possihle
legally operative facts, the provision thus made

amounts not, in comparison with the whole of !

that boundless occan, to more than one drop.

Under French law. hefore the revolution,
this same practice, or, as it might he said, this
same prineiple, had received a very wide ex-
tension.t Wheresoever, in the case of any
species of transaction, lawful or unlawful, a
judicatory could be assigned, under the cog-
nizance of which, the nature of the fact con-
sidered, it might be reasonably expected to
come, in general a judge belonging to that
same judicatory—in particular caser an official
person of a different description—had by some
statute or other been designated, whose duty
it had been made to repair to the scene of

* Forcible liutry : — Statutes 15 R. 11 c. 2:
8H. VL c. 0.

Riot: —13 H.IV.ec. 7; 15 R. IL ¢ 2; and
others passed in amendment of these two original
ones.

To this authority, both statutes add powers of
much greater importance : one of them, that of
punishing the alleged offenders in pursuance of
a judgment, from which no agpeal is allowed, —
On this head a few more words presently.

+ Dict. portatif de Jurisprudence. Paris 1763.

VIEW OF THE RATIONALE OF EVIDENCE.

Tit. Proces-Verbal,

[Cu. XVIL

action, and there upon the very spot to make
a sort of statement, or record or report, of
whatsoever material facts presented them-
selves to his senses in the character ¢f a per-
cipient witness,

A record of this kind was termed a procés-
verbal, — verbalisecr was the verh by which
the act of making it was designated. In the
character, as was sufficiently manifest, of a
security agzainst misrepresentation, as well in-
tended and studied, as casual and unintended,
such was the importance attached to the cir-
cumstance of promptitude, that by a general
rule it was provided that every such state-
ment should. from heginning to end, be com-
mitted to writing upon the spot.

Such was the rule; though for enforeing
it the punishment employed was, as usual in
such cases of official delinquency, of the mis-
seated kind. Tbe sort of punishment distin-
guished by the term nullbification : the official
person the offender, the person punished, not
be but this or that individual by whom the
offence could neither be committed, nor could
have been prevented.

In all these instances, as, time and place
being considered, might well be expected,
power has gone much beyond the mark, at
least beyond the mark which, in the ahove
suggestion, has been stated as the proper
one.

In the oldest of the two English instances,
a single justice ot the peace, to the function
of witness percipient, and thence deposing
witness as therein appointed, is made to add
that of judge, sole judge ; and from the judg-
ment so passed by him, no appeal is allowed.

In the next, still the same accomplished
despotism : only, instead of its being given
in an entire state to one, it is divided among
three. f

Under French law, in several of the in-
stances, those of tax-gatherers in the number,
the sort of preapjointed evidence thus framed
wis required to be reccived in the character
of conclusive evidence. In this way, saving
possible contestation between A and B, which
of them should be considered the one true
man, the power of the judge was, though in
a disguised state, and under another name, —
and but the more effectually for being dis-
guised,-—bestowed upon the witness himself.

By application to a court of equity, you
in certain cases have an examination of wit-
neses in perpetuan ret memoriam.

By this ingtrument, in so far as the use of
it extends (for the not giving to it a wider
field of action has been an oversight,) the
purposes of the inventors are served with the
nsual fidelity : those of justice, and whoever
has need of justice, with the usual faithless-

+ Two justices of the peace at least, and the
sherift.



Cu. XVIIL]

ness. In regard io the field of action, its
limits are the same as those of a court of
equity, Whatsoever may be the limits of
a court of equity ? No; not exactly so, not
quite so extensive : — file your bill, and one
of these days, and in your own particular
case, some day or other, you will know, or
vou will not kunow, what they are. Deliu-
quency, at any rate, delinquency is not in-
cluded 1n them in any: say rather — for this
is always safest —is incinded in theun, if at all,
scarccly in any of jts shapes.

Be the pnrpose what it may, to this pur-
pose, says the Puactical Register in Chancery,
a book in its day of high authority, no wit-
nesses shall be examined but the aged or im-
potent. By this time, very likely it may be
i some cases® otherwise ; but in so far as it
is so still, note theresult. A remedy allowed.
and the application of it confined to a state
of things in which, upon the face of it, the
probability is, that the purpose will not be
answered by it.

If he be not impotent (whatever may be
here meant by impotence,) the person must
be aged: — would you know whether your
wished-for witness be sufficiently aged?  If
you have a few hundred pounds more than
you know what to do with, file your biil:
and if you should happen to outlive the suit,
you may perbaps know. Would you wish to
know before your mouey is spent? Apply to
the nearest astrologer: for five shillings he
will give vou as well-grounded an assurance
as it is possible for any learned adviser to
give you, for as many guineas.

Wheresoever quantity is concerned, it is
among the properties of judge-made law —
equity shape, as well as common-law shape —
to be incapable of drawing lines ; i ¢. in other
words, of serving in any person's case in the
character of a guide — of guide to that action
of which it ealls itzelf the rule. This happy
incapacity is interwoven in its very essence:
and in this, which is but one out of several
circumstances, any one of which would suf-
fice for remdering it radically incapable of
answering its intended purpose, may be seen
one of the attrfbutes by whicb it is rendered
%0 lovely in the eyes of its professors, and so
oppressive to all those upon whom applica-
tion is made of it.

CHAPTER XVIIIL

OF DERIVATIVE, INCLUDING TRANRCRIFTIOUS,
RECORDATION, WHERELIN OF REGISTHATION,

§ 1. Derivative Recordation or Registration.
s uses.

A coNTRACT (snppose) is entered into, — an

agreement—a conveyance—a last will made,

— the dispositions of which it is to consist

* 3. P. Williams 77.
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settled, — the words expressive of those
dispositions committed to writing: — the
operation of writing finished, the paper,
parchment, or other substratum, on which
the written characters stand expressed, be-
comes thereby an instrument of contract. This
done, by this same operation, a sort of RE-
corDATION, which may be termed original
recordation, is performed. Grounded on this,
deduced from tbis, any act of recordation or
registration (for the terms are synonymous,
or nearly s0) may, with reference to it, be
termed derwative; — and, in so far as the
words of the original are copied without va~
riation, franscriptious: asto the uses of this
operation, considered in a general point of
view, it will be seen that they bear a ne-
cessary reference to the different descriptions
of persons, in favour of whom, or at the
charge of whom, the operatior, and its pro-
duct, may be attended with effect,

1. To parties and their representatives, it
may be of use, for security against any of
those accidents to which, in private hands,
1t is the destiny of such originals to be ex-
posed. -

2. To third persons, the principal use is as
| against parties and their representatives; the
third per-ons in question standing, or having
it in contemplation to stand, in the relation
of creditors or purchasers to one or more
of the parties.

To an extent more or less considerable,
the ground of pecuniary credit being neces-
sarily composed of the style and mode of
living, and apparent habitual expenditure of
the party to whom credit is given, the use
here is — to preserve creditors from those
frauds and disappointments which have place
when the property to which they trusted is
clandestinely dissipated, or without equiva-
leut transferred to other hands.

Not to speak of those financial uses, which,
in 8o copious a stream, have under all govern-
ments bheen derived from this source,—in
the character of collateral uses, those above
mentioned, under the appellation of statistic,
are too obvious to require in this place any
further notice.

§ 2. To what Instruments applicable.

To what instruments is this process appli-
cable ? Understand always with preponderant
advantage. Answer : To all in general, saving
exceptions grounded on gpecial reasons.

And those reasons, — what are they ? —
Answer: Delay, vexation, and expense. On
this, as on 80 many other occasions, by these
instruetive words the instrument is presented,
by whieh, and by which alone, the line can
ever with propriety be drawn between what
is useful, considered with reference to a par-
ticular purpose, aud what is nseful upon the
1 whale.
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On the one hand, the services capabie of
being rendered to justice by this operation
being understood ; — on the other hand, the
mass of collateral inconvenience, of which
delay, vexation, and expense, are the com-
poncent elements, heing also understood :
which of the two quantities i- to be deemed
preponderant 2 Under the Liead of defay may
be considered, ecither the mere cousumption
and loss of tinme (which, however, in the case
of a perzon depending, as o the bulk of nan-
kind, for subsistence on some profit-seeking
accupation, is equivalent to expense,) or in-
convenience in the same shape, with the ad-
dition of any siich Josses and disadvantageous
incidents (including loss of opportunities of
positive gain,) as may be linble to take place
within the compass of that same pertion of
time.

To the head of vexation, inconvenience in
those same shapes may, with still more direet
and ohvious propriety, be referred, 1f the ef-
fect alone being considered, the elrcumstanee
of time, considered iu the character of the
cause, be laid out of the account. So far as
it comes under this description, the vexation
liable to be tound included among the resulis
of the operation in question, may be termed
vexatwon at large.

Vexation, in a shape in which it may be
distinguished by the appellation of special
vexation, is that which, in the sort of case
in question, is liable to be produced by dis-
closure : disclosure of the pecuniary and other
domestic and private concerns of the partics
interested.

As affording an instance, in which, partly
in respect of deluy, partly in respect of vera-
tion at larye, the imconvenience resulting from
the operation in guestion seems to be ina
pre-ewinent degree likely to he tound pre-
ponderant, three species of contracts may here
be brought to view: — draughts vn bankers,
Lills of exchanye. and circuluting promusso y-
nores.

As affording an instance in whick, in the
shape of speeral ceaation, thesort of disclosure
inscparable fiom the operation is lable to be
producrive of ineonvenience, and that incon-
venience to be, or at least to be thought to
be, preponderant, the case of lust wills may,
in like manuer, be brought to view.

§ 8. The obligation of Registering, how

enforceable ?

Where the performance of this operation
is thought fit to be rendered obligatory — as,
saving exceptions such as the above, in all
cases where, for want of it, creditors or pur-
chasers are liable to be defranded, it surely
ought to be; — by what means shall the tul-
filment of the obligation be provided for 2
and, in particular, shall nullfication be of
the number of these means?
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Here, as el<ewherc. the answer will depend
partly upon the facility given to the operation,
partly upon the certainty of the obligation
being present to the mind — to the minds of
those on whom. ia case of non-fulfilment, the
burthen of the suffering which recults or is
made to result as a consequence fiom such
failure, comes to be imposed.

Sometines improbity, more fiequently in-
dolence, perhaps mdolence or negligence, are
thic obstades which the obligation will have
to contend with,

Linploying punichment to surmount the
ubstacle. common hounesty, under the guidance
of cominon sense, naturally would apply the
remedy to the person of that individual, and
that 1ndrvidual alone, in whose transgression
the wisehief found its cause. Different, tar dif-
ferent, Las been the course taken by English
lawyers. The transgression (it is manitest)
is the transgression of the professional agent,
manarer, aud adviser. leaving him untouched,
nulhiication, instcad of that, casts the pu-
nishment in every case upon =ome individual
or other in the character of a client — npon
him in whose tustanee ignorance and guiltless-
ness are aiways natural, i2noravee, generully
invingible and unavoidable—uapon him, or his
still moie helpless representatives.

Not that even upoun the transgressing law-
adviser the punishment would he just, unless
the directions were o clear, that without
improbity or culpable negligence on his part,
tran-gression could not have place. But, if
the dirceuons be not iatelligible, or not so
wuch as communicated to the professedly
learned ftew, how should they be known to
the ignorant and helpless multitude ?

§ 4. The Function, by whom performable.

If in Emprland, as before the revolution in
France, the professionul agent, manager, and
adviser, wei e, under the name of the notary,
considered npen the footing of a public officer,
his office might of itself with great facility
he rendered, to the purpose of all instruments
inwhich be was coucerncd, asort of register-
office; -~ in that ecase, and for that purpose,
appropriate forms of book-kebping might by
law be prescribed to him, with apt penalties
i1l case of non-observance. Transnitted from
these dispersed and occasionally ambulatory
offices. toa fixed central one, duplicates would
at the same tiine serve to sceure compliance
to the regulations, and minister to the general
statistic purposes.

In proportion as the law of contracts was
rendered determinate, intelligible, and clear,
parties would be enabled, and naturally dis-
posed to exempt themsel ves from the expenses
of calling in, as at present, the assistance of
a professional notary, or the humiliation of
begging that of an honorary one. But ifamong
the instruetions contained in the printed bor-
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der of the promulgation-paper, on whicl the
contract is here supposed to be written, the
non-appearance of the name of a notary on
the face of an instrument were set down as
a cause of suspicion, the customn of taking
the beuefit of such assistance would scarcely,
in that case, be expected to lose anything of
that constancy which belongs to it at present.

And surely, if by fixation and simplifica-
tion of the servive, as above proposed, the
quantum of the remuneration were confimed
within the bounds of thut moderation, of
which, in the nature of the case, it is not
unsusceptible, the expense, considering the
degree of security that nnght be atrached to
it, is such as need not be grudged.

§ 5. Quantity of Matter to be entered in the
Regustry.

Of the matter of each sucl instrument,
what portion shall be subjected to this pro-
cess? Herc again, for the answer, recourse
must be had to the =0 often mentioned triad,
But for that ¢luster of opposny consudera-
slons, — the whole; —— these eonsiderations
taken inio the account, such paits as we
called for with a predommmsnt encrgy by the
respective uses above indicated.

Meantime, in and by this answer, on the
part of an strunrent of the kind inr questicu,
the supposition of the existence of distin-
guishable parts is involved. Unforiunately,
any more than a mathematical point, a chaos
has no parts. To e in respect of, and to the
extent of, such and such of its parts, sub-
jected to registration, an instrument must
in its forin be composed of parts capable of
being distmiguished. denominated, und num-
bered: but, in the compound of mendacity,
surplusage, and mnisrepresented truths, in
which, in an instrument ot contract in the
English style, the small proportion of effi-
cient natter. tokeep it trom being intelligible
to those whose everything depends upon s
being understood, is dis~olved and drowned,
effeciual care has been takenr thut there shall
be no parts.

§ 6, Means of sccuring Transcripts against
EI‘TI,II‘.

To possess so mucl as a single transeript
exempt from the possibility of erior, is a bless.
ing which not many centuries ago would have
been pronounced fabulous. Means of real-
izing this prodigy to any extemt have now,
for some years, been in familiar use. Inthree
perfectly distinet modes has modern inge-
nuity furnished the means of producing this
desirable effeet.*
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If in the article of dispatch the advantage
should in the instance of these ingenious in-
ventions, any or all of them, be tound to fall
short in any degree of what at first view might
have been expected, the advantage in respect
ot authenticity and security surely is of that
sort from which no defaleation can be to be
apprehended from any the severest serutiny.

This is not the place for any such thing as
an exposition in detail of the facilities that
might thus be afforded to the business of deri-
vative registration; — moderate is the share
of reflection that would suffice, it is supposed,
to render it supertluous,

§ 7. Registrar's duty in respect of Regis-

tration.

In so far as the interest of creditors is con-
cerned, the extent given to the application
of this iustrument of sccurity will depend
upon, and be in proportion to, the degree of
probity that has place m that governing body,
on whrch the condimon of the aggregate mass
of the conmnunity, on this and so many other
particulars, depeuds.

Untorrunazely, in thix country it has been
tound composed in no small proportion —and
that (stiange to think) upon trial actudlly a
preponderant one — of men in whose eves the
Jueulty at least, if not the art, of carrying on
the operation of swindling with effect aud
Linpunity, upon a large scale, wus too valu-
able to be purted with.

Under the Englich law of property, for
the joint convemience of the mewmnbers ot the
predatory profession, and of the fraudulently
disposed individuals of the higher orders, so
happily are matters disposed, that, on condi~
tion of giving to his property a certain shape,
— on condition of laying out the profits of
dishonesty in the purchase, for example, of
land.t or even kecping his property in that
shape, — a man finds lmself, to an unlimited
| ainount, empowered by law to cheat bis cre-
{ ditors: — By rich men calling themselves
i Christians, with the countenance and protec-
tion of men of law calling themselves Chris-
tians, jewels of gold and silver are borrowed,
and Christians are legally and regularly spoiled
without redress.

Not many vears azo, the question was fairly
put. Noble lords and honourable gentle-
men——shall they, as well as trading men, con-
tinue in possession of the means of cheating
their creditors? The answer was: Trading
j men, no: — but in the hands of noble lords
and honourable gentlemen, the power of
cheating—the jus fraudandi —was a privilege
t00 vuluable to be parted with.t

* 1. Multiplication by impression tron1 writing.

2. By and during the act of writing, multipli-
cation by pens moved at the same time, by the
same hand ;

3. During the act of writing,.by onc and the
same pen, communicating the inpression at the

same time to different strata of paper, one under
another.

+ By 3 and 4 William 1V, c. 104, freehold and
copybiold lands are now made lable, 1n courts of
equity. to simple contract debts, after specialty
debts are paid.
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By any system of registration, in propor-
tion to the extent given toit, the swindling
licence thus established and confirmed would,
it is manifest, be proportionally trenched upon
and infringed. Under the principles, the tri-
umph of which was on that oceasion displayed,
it may be imagined what sort of reeeption a
plan of gencral registration would have met
with.

CHAPTER XIX.
EXCLUSION OF LVIDCNCE, — GENERAL CON-
SIDERATIONS.

§ 1. Maodes of Exclusion, positive and negative.

Suarrn it be admitted? —shall it be ex-
eluded? Be the supposed article of evidence
what it may, these more especially under the
practice at present established, will naturally
be the first questions that will present them-
sclves in relation to it.

If admitted, then come those other ques-
tions which have formed the sabjects of con-
sideration in the preceding parts of this work.

If excluded, then come two other questions
—two all-comprehensive questions — viz. In
what cases? —and, in the several cases, for
what causes?

Modes of exclusion — what are the differ-
ent modes or means, in or by which the effect
thus denominated is capable of being pro-
duced? Answer: Two: and, from each
vther they may stand distinguished by the
adjuncts, positive and negative : —

1. In the positive mode, the exclusion may
be said to be produced when, though it were
proffered, the evidence would not be suffered
to be delivered.

2. In the negative mode, the effect of ex-
clusion may be said to be produced, in so far
as the mneans neceszary to the obtainment of
it are, either purposely or by negligence, omit-
ted 1o be employed.

As to the cases in which, whether by or
without design, the negative mode of exclu-
sion has place, these may, if not all of them,
at any rate the most prominent among them,
be comprehended under the term non-com-
pulsion,

The case being such, that in the character
of a deposing witness, the services of the
individual in question, if rendered, would or
migh¢ have been conducive to the proof or
disproof of some matter of fact which is in
question, and thereby to the forming, in rela-
tion to such matter of fact, a right persuasion
and comsequent decision on the part of the
judze, and that, in and by the application of
compulsory means, those services woald or
might have been rendered, but for want of
them have not been rendered, — the employ-
ment of such means has by the judge been, or
if applicd for would Lave been purposely foi-
borne.
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Of this description is that which forms at
least the most prominent case of negative ex-
clusion ; and which, at any rate, under the
head of exclusion, there will in the course of
this work be the most fregquent oceasion to
bring to view.

§ 2. Miscluefs liable to result from Exclusion
put on Evidence.

In every case that can be imagined — on
every supposition that can be framed. whether
the exclusion be or be not wpon the whole
conducive to the ends of justice, a distinet
view of the mischiefs of which it is liuble to
be productive, cannot be without its use.

That by exelusion put upon evidence, mis-
chief is not incapable of bene produced, will
not to any person be mnatter of doubt: the
exclusion of all evidence would be the exclu-
sion of all justice.

An article of evidence being given, the
nature of the mischief resalting from the ex-
clusion of it will be found to depend upon
and be varied by the following aircumstan-
ces:

1. In relation to the matter of fact in ques-
tion, the cause or suit, does it or does it not
furnish other evidence of a nature to operate
in favour of the same side ?

2. The side from which the snpport, that
would have been given to it by the evidence
thus taken away—Is it the plaintitf’s side of
the cause, or the defendant’s? .

3. The cause, is it of a penal or a non-
penal nature?

By the changes of whicli these three causes
of variation are susceptible. the variations of
whielr the nature of the mischief is suscep-
tible will stand expressed in the eight follow-
ing cases: —

Case first: —1. The excluded evidence the
only evidence on that side.

2. Side deprived of the support, the plain-
tiff"s or prosecutor’s.

3. Nature of the suit penal. Mischievons
result, a virtual licence to commit crimes and
transgressions of all sorts, in the presence, as
well as upon the persons, of all such indivi-
duals to whom the cause of exclusion ap-
plies.*

* It is thus that. in the West India colonies,
a freeman, on condition of concealing the enor-
mity from other freemen — a concealment to
which in general nothing more than common dis-
cretion was necessary — could enjny the benefit,
such as it was, of committing at pleasure all
manner of epormities, short of murder, on the
bodies of all persons in a state of slavery; that
is, of all those of whom the great magority of the
whole population is composed.  In some places,
by the substitution of a small fine to all other
punishinent, the licence to add or substitute mur-
der to every other injury is completed.

What is at the same time mantfest is, that by
the same exclusion, the same danger is, in ap«
earance at least, extended to freemen likewise,

ut that for the protection of freemen, the effect
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Case second: — 1. Excluded evidence, as
before, the only evidence on that side.

2. Side deprived of the support, the plain-
tfl"s as before. Nature of the suit, now non-
penal. Mischievous result, a virtual licence
to every man to frustrate every other of all
rights, for the giving effect to which the aid
of the judge is necessars : —a licence granted
in violation of the general engagement taken
by the sovereign, in virtue and by means of
the several articles or rulcs of substantive
law, by which these rights were respectively
created and conferred.

Case third: — 1. Exeluded evidence, as be-
fore, the only evidence on that side.

2. Side deprived of the support, now the
defendant’s.

3. Nature of the suit, now again penal.
Mischievous result, a power, —though, when
exercised, not quite so sure in its operation
as in tbe two furimer cases,—a power to
every one who, to the purpose in question, is
disposed to act, or willing and able to en-
gage any other person to act for him in the
character of a mendacious and falsely erimi-
native or inculpative witness, to cause inno-
cent persons in any number 10 he convicted
of. and be punished as for erimes or other
transgressions, of any sort and in any num-
ber, at lis pleasure.

The mi-chievous power not quite so sure
in its operation in this case as in the two
tormer, Why? Because. whereas in those
cases, for the production of the mischievous
cilect, a mere negative state of things suf.
fices, viz. the non-appearanee of a witness; in
this case a positive cause, viz. the operation
of some person in the character of a witness
is mecessary ; —in whieh ecuse, by means of
counter.interrogation.with the benefit of such
othier of the sceurities against deceptious in-
correctness and incompleteness as operate 1n
conjunction with it, detection will always be
more or less liable to be produced, and thus
the intended mischievous effect of the men-
dacity, and of the exclusion put upon the evi-
dence that would have been opposed 1o it,
destroyed.

Case fourth: — 1. Excluded evidence, as
before, the only evidence on that side.

2, Side deprived of the support, now again
the defendants.

3. Nature of the suit, now non-penal. Mis-
chievous result, a power, though under the
same limitation as in the former case, to sub-
ject persons in any number to be unexpect-
edly loaded with undue and burthensome, so
they be not penal ohligatious, to any amount
and extent, including, in the ease of each such

of the evidence-excluding law should, in some

way or other, be upon occasion counteracted and |
done away, is as natural as that, for the protec- |
tion of slaves, it should net be counteracted, but |
left to take its course. i
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person, the loss of everything he has; and
this, so far as concerns such things as are in
their nature transferable, to the profit pro
tanto of any person by whom this mischievous
power is exercised.

Cases 5, 6, 7,and 8: — The same as cases
1. 2, 3, and 4 respectively, except that the
excluded evidence is not the only evidence
on that side.

In all these several cases, the probability
of the mischief which the exclusion tends to
produce is of course less than in the corre-
sponding former cases, diminishing in pro-
portion to the number of witnesses whuose
testimony. not being comprehended in any
principle of exelusion, is accordingly admit.
ted.

On the other hand, in all these several
cases, in whatever proportion the probability
and danger of mischief, in any of those its
forms, is diminished, in that same proportion,
on the supposition that, from the admissior
of the excluded evidence, preponderant dan-
ger of deception, and thence of misdecision,
would have bcen produced. is the amount of
such danger, and thence the utility of any
such exclusion, diminished likewise.

Upon the whole, the result is — that the
eflect, or tendency at least, of exclusion put
upon evidence, is —to give encouragement
and increased probability to eriminality, and
delinqueney, and transgression, and wrong,
n every immaginable shape: and thereby, ex-
cept in so far as any specific and adequate
countervailing benefit can be seen to be pro-
duced by it, to give increase as well as birth

. to human suffering, in almost every imagin-

able shape.

On this subject, that which, in the course
of the succeeding pages, will, it is supposed,
be made sufficiently apparent, is — 1..That,
in the shape of delay, vexation, and expense,
cases may have place, in which, by means of
exclusion of evidence, mischief to a greater
amnount than what is produced by exclusion
put upon that same evidence, may be saved.

2. But that, in the shape of mischief pro-
ducible by misdecision through the medium
of deceptious evidence, no saving in the way
of mischief can in any case be reasonably ex-
pected to be made by exclusion put upon evi-
dence: for that, in every case by exclusion,
misdecision for want of evidence is more
Likely to be produced, than by admission, mis-
decision through deeeption and by means of
evidence.®

* N. B. Another cause, by which mischief in
all these varieties is produced. is composed of the
mass of fuctitions deluy, vexation, and pxpense,
and in particular the expense by means of which,
under judge-made law, for the sake of the protit
extractible out of the expense, justice has, to all
wlto are not able to bear the expense, been des
nied, while to all others it has been so/d. The
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§ 8. Principles respecting the Exclusion of
FEvuvidence.

The mischiefs liable to be produced by the
exclusion of evidence have been brought to
view. These notwithstanding, cases will be
brought to view, for wkick exclasion, it is
believed, will in some imnstances be found to
be proper; viz. as being subservient, upon
the whole, to the proper ends of justice, on
the oceasion of judicature. But if in these
cases proper it be, it is becanse the exclusion,
it will be found, is o necessary result of ecer-
tain measures which will be seen to be indis-
pensably preseribed hy a regard for certam of
those ends, viz. those collsteral euds, which
are so unfortunately liable to be found acting
in the character of antagonists to the direct
ends.

Not that in thesc, any more than in any
other cases, — taken by itself, the exchision
of material evidence is a desirable result, —
a result in wtself subsorvient to any of the
ends of justice; but that, in the cascs here in
question, it is an effect of whiel, thongh in
itself evil, the production iz necessary to the
exclusion of some evil of still superior mag-
nitude.

In itself, and abstraction made of its con-
sequences, exclusion of evidence is as far from
being proper as mfliction of punishment is.
but forasmuch as for the exelasion of still
greater evil, evils under the name of punish-
ment, to so unbappily ample an extent, not
only may be, but must be produced, so for
the like cause, though to a much narrower
extent, cvil by exelusion of evidenee not only
may be, but in some eases ought to be.

On the oceasion of the receipt of evidence,
as on any other occasion, the fullowing rules
will, it is hoped, be found neither altogether
devoid of practical use, nor in any respect
open to dispute : —

I. Produce not a greater evil in pursuit of
the means of excluding a lesser evil.

2, Exclude not a greater good 1z pursuit of
the means of obtaining a lesser good.

3. Produce not any preponderaut evil in
pursuit of the means of obtaining any good.

4. Exclude not a preponderant good in pur-
suit of the means of excluding any evil

difference is — that of the injustice of which rur.
clusion put upon evidence is the instrument,
the burthen falls upou all without distinction, nich
and poor alike ; — whereas, from the burthen the
injustice of which factitious cxpense i the in-
strument, the rich, to the amount of a compara-
tively small part of the whole population, stand
in part exempted, viz, to the amount of the dif-
ference between what is produced by the absolute
densal, and what is pmguced by the sale of jus-
tice.

Of the mature, amount, and causes of such
factitions delay, vexation, and expense, an expla-
nation in some detail may be seen in Scotvh Re-
Sform, particularly Letter 1.
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These rules being taken for a standard and
a guide — for a standard of reference, aud for
a guide to practice —are any cases to be found
(it may be asked,) in which exclusion put
upon this or that article of evidence would
be conducive upon the whole to the ends of
justice? Ansuer: Yes; beyond doubt there
are. Question : What are these cases? An-
swer : All such cases in which, in a quantity
preponderant over that which would be pro-
dueed by such exelusion, a mass of evil, com-
posad of any of the evils in the avoidance of
which the ends of justice respectively econ-
sist, would be produeed by admission given
to that same articte of evidence.

Of which soever of these evils, viz. misde-
c:sion on the one haid.—— delay, vexation, and
expense on the other — i the wlhole. or in
part,—the apprehended disease eonsists j—in
either case, in so for as aduussion given to
evideuce iz the causc of the disease, exclusion
put upon that sanz evidence opeiates, of
course, in the chatarres of a remedy; and in
so far as delay, vexation, aud expense, is tha
disease, it iz the only remedy.

But in relation to those two different spe-
cies of disease, its efficuey exbibits a differ-
ence, whichin respect of 1ts practical import-
anee will be secn to have the highest claim
to notice.

Mi-dvessien s an evil, for the prevention
of which, in tavour of either vide of the cause,
by the appheation of the exclnsion in question
in the ehazacter of a remedy, no chance (it
will he seen) can ever be obtained withous
producing 1 all vases a greater chance, in
seme cases a eertdainty, of pruducing that
same discase, to the prejudice of the opposite
side of that samie case.

uthe other hand, azainst delay, vexation,
and expense, in so fat as produced by the ex-
Inbition of cvidence, exclusion put upon that
same cvidence is a complete and sovereign
remedy.  Against misde vision to the prejudice
of one side. exclusion of evidence eannot be
enployed withow producing a greater proba-
ility of it to the prejudice of the other side:
—agaiust delay, vexation, and expeuse, to the
prejudice of enther side, 1t may be emplayed
—not indeed always without producing a
greater of less prebability of misdecision, but
always, unless by sume extruordimary aecident,
without producing any chance at all of pre-
ponderant, or so much as any additionul evil in
the shape of delay, vexation, and expense,
to the prejudice of either side.

To the distinction that is thus pointed out,
the circumstance that givesimportance is this.
In the pharmacy of the man of law, especially
under English law, it is in the character of
a remedy against misdecision that this species
of purge has been ulmost exelusively em-
ployed; —and in this character prodigious
is the extent in which it will be seen to
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have been employed: — against delay, vexation,
and expense — diseases to which, in su muck
supertor, not to say in an exclusive degree, it
will be seen to be applicable with advautage
— in this charaeter, scarcelv amy q\phuﬁiuu,
it will be seen, has been wa.'e of it.

§4. Causes for which Liciuson s always
f4 fl]]l.’r.

This being premi-ed, for the purpose ef |

the question, — m what cases and tor what

causes s or may the exelusion of evidenwe !

be proper—in what cases aud for what
causes Improper.—a primary distinetion thut
will require to be made, is —that between
such evidenee asis cither irrelevant or super-
Suous on the one Land, and such a~is veither
irrelevant nor superfiuous on the other.

As to irrelevancy : — Of a portion of diw-
conrse tendercd in the character of evidence,
to say that it is urelivant, is as much as to
eay that, with relation to the fact in ques-
1ion, it is ot cvidence 3 —1t does not possess
the character and qualitics of cvidence. But
wia~minch as it not enly i, by the party whoe
tenders it, rought torward mr that character
(ror this it iz by the supposition,) hut until
it have been mare or les> examined into, may,
upou the face of it, be mot altogeiher mapt
to wear in appearance that same character,—

an appellation of sowme sort or other will still .

be necessary to distnguich it fromn any sueh
matter as has no pretension at all to the eha-
racter of cvidence: aud to s purpose, the
word evidence itself is rendered competent,
when the adjanct v relevant 15 added to it.

As to superfluty : —Of a portion of dis-
course tendered in the character ot evidence,
to say that it is superflucus, is us mueh as 1o
say (supposing it admntred,) not indecd that
it is not evidence, but {what comes to the
same thing) that, if added to that mass at
other evidence with relationr to which it 1s
considered as suferfluous. so it is that, under
the existing circumstances, it would nnt be
itself capahle of producing, or contributing
anything to tbe production of, the effect of
evidence. Thus, though evidence may be
superflupus without being irrelevant, it can-
not be irrelevant without being supcrfluvus :
and thus. under the more extensive denomi-
nation of superflucus, irrelevant evidence may
oecasioually be included.

In respect of the nature of the mischief to
which it is their tendency to give birth, the
two qualities, 1rrelwanr-uaud.supprﬂmtJ,btul.d
in some respects upon the same —in other
respects, upon a somewhat ditferent, footing.
Of the several evils correspondent and op-
posite to the several ends of justice, there is
not one to which irrelevancy is not capable
of glvmg existence, On the mind of the
Judge, in the first place, perplexity and hesi-
tation: thence, to the parties, but more par-
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| ticularly to the party in the right, delay,
vexation, and expense: — delay, vexation,
and expense, after the production of the
superfiuous evidence, viz. while the time of
the judge is occupied by the consideration of
it.
Of this mass of evil, though the maximum
i may be very considerable, the minimum may
! he next to nothing: — but a mass, the quan-
i tity ot which will be always more or less
{ con-iderable, i~ that which has been gene-
“rated by and curing the production of the
i inclevant evidence. Thus much as to delay,
vexatior, and expense. DBut in the mind of
the judge, by irrelevancy in the evidence, not
only perplexity and hesitation, but deception,
and thenee nmusdecision, are capable of beiug
produced.

When. without being irrelecant, the evi-
dence is but superfluous, in this case, so far
as concerus the delay, vexation, and expense,
inctdent o the task of production, quantity
for quantiry, it stands upon the sume footing
a5 0 wuch irrelevant evidence : and so, per-
haps, a~ to what concerns vexation on the
part of the judse. Dut as to d.lay resulting
from perplexity, und danger of misdecision
through deception, — of ti e evils halle to be
s preduced by arrelevant, these seem scareely
] Tiuble to be produced by merely superfluous
. evidence,

By accident therc is scarcely any sort of
i evidence to which i, may not happen to be
!ElipETﬂHOUS‘ but a speeies of evidence, of
|
i
i
l

wineh, except i particular circumstances, it

is of the ersence »0 to be, is that particular

moditication of unoriginal make-<hift evidence
* which has above heen bronght te view under
the name of hearsay evideuce.

The following are the particular circum-
stances jnst spoken of, by which that specivs
of informatien, which, generully speaking,
will be superfluous aud vseless, 1~ capable of
Leing reudered serviecable. Oneis-— the non-
existence, or non-cbtainability, pbysical or
prudential, of ull evidence of a wore trust-
worthy complexion fromn the same source:
viz. in ecaze of hearsay cvidence in general,
the non-existence of that original cvidence in
which it had its source: —in the case of
Learsay evidence of a more distant remove
from the original, the non-cxistence of non-
original evidence of a less distant remove.

The other arcidental circumstance by which
hearsay evidence is capable of being taken
out of that state of superfiuousness and use-
lessness which is mwost natural to it, is where
evidence supposed to be derived from the
same original source, and from a station nearer
to that source, having been delivered, the
supposed derivative evidence is called forth,
and made to serve in the character of a test
of correctness and campleteness, and thereby
as 8 securiry against deceptious incoriectuess
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and incompleteness, on the part of that same
anterior, or supposed anterior, evidence.

The account given of the transaction in
question, by him who row in relation to it
appears in the character of a depusing wit-
ness, and who, in relation to this same trans-
action, was at the time, if this his account
be true. a percipient witness,—is it consistent
with all such other aceounts as it has hap-
pened to him to give of that same transaction
at any other times? On the one hand, the
pertineucy of this sort of question— on the
other hand, tbe needfulness of hearsay evi-
denee, as presceuting the only sort of infor-
mation by which an answer can be given to
it, —are points not only anifest to reason,
but recognised in judicial practice.

The other distinct modification of unori-
ginal or derivative evidence, is transcriptious
evidence. Exists there a case in which, to
the purpose of a question concerning the
genuineness of a supposed original written
instrument, it is in the nature ot a supposed
or acknowledged transeript to be capable of
being rendered serviceable ? Answer: Yes;
— for example, where, in relation to the sup-
posed original a suspicion has place, that,
subsequently to the making of the transeript,
it has been falsified. But, in comparison of
the number of instances in which the demand
for hearsay evidence on this ground is wont
to present itself, that of the instances in
which the demand for transcriptivus evidence
on this same ground can be expected to pre-
sent itself, will of course be extremely rare,

Note, that in the case of hearsay evidence,
the supposition of two different narrators,
two different memories, — two distinct but
sinister sources of deceptious incorrectness
and incompleteness,—isnecessarily involved:
—not so in the case of transcriptious evi-
dence.

CHAPTER XX,

EXCLUSION CONTINUED-—CAUSES FOR WHICH
IT IS PROPER OR NOT, ACCORDING 70O CIR-
CUMSTANCES.

§ 1. Avoidance of Delay.

For the purpose of making it the niore dis-
tinctly apparent, in what manmer exclusion
of evidence may be rendered conducive to
the ends of justice upon the whole, by and
in respect of its subserviency to the colla-
teral ends of justice, — viz. avoidance of pre-
ponderantly miechicvous delay, vexation, or
expense, —and this even in the case where the
excluded evidence is neither wrrevelant nor
superfluous, it may be of use to bring to view,
under one or more of these heads, a caze or
two in which this conduciveness and subser-
viency will be manifest.

Case 1. Where exclusion of evidence may
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be rendered conducive upon the whole to the
ends of justice, by the subseiviency of such
exclusion to the avoidance of preponderantly
mischievous delay.

In a country in which, in such abundance,
the legal ties that connect man with man are
spread over the whole surface of the polished
portion of the glohe, no determinate limits
can be set to the length of tume that may have
elapsed, before this or that article of évidence
which, in the suit in question, may be neces-
sary to right decision, can be obtained: —
no determinate limits, not even on the sup-
position, that for receiving and extracting
evidence from parts of the earth not subject
to the authority of the judicatory in question,
thnse operations, which the nature of the case
reqaires as well as indicates, but which are as
set 50 new, or at best so imperfectly known
to English practice, were set on foot, and,
upon an all-comprehensive scale, regularly
employed.

But in this, as in every case, if the length
of delay necessary for the production of the
evidence in question be not allowed, — to re-
fuse such allowance is in edect to put an
exclusion — a negative exclusion at least —
upon the evidence.

Such exclusion — is there a case in which,
in this statc of things, it could be proper ?
Answer: Yes; — for, on the other hand, in
the same individual case, what may also hap-
pen is — that, while an article ot evidence
necessary to justice on onc side of the cause
is waited for, another article, not less neces-
sary to justice on the other side, mnay perish,
and cease for ever to be obtainable.

Not that, if evidence B be in the mean-
time ohtainable, it ought to be suffered to
remain unobtained, for no other reason than
that evidence A cannot as yet he obtained.

But still, in the same individual case, an-
other circumstance, not incapable of having
place, is — that while the decision is thus
delayed for want of an article of evidence,
which a defendant, truly or falsely — and if
falsely. — blameably or unblameably — has al-
leged himself able to procure, — that in this
sawne case, the plaintiff, if found to be fully
entitled to the object of his demand, will be
found to have suffered, for want of it, and
thereby for want of the derision which should
have put him in possession of it, such damage
as will be irreparable.

In this case, as in so many others, the only
choice open to the legislator and the judge,
is a choice of evils: —all that is left to them
is to reduce to its least dimensions that mass
of evil which it is not in their power wholly
to exclude.

In this view, the temperament indicated
by the nature of the case seems to be to this
effect : —1In the first instance, let the judge
bave power to pronounce, in favour of the
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pleintiff, a deeision without waiting for the
distant evidence: — but this decision. let it
be, not ultimate and immutable, but rever-
sible or modifiable, in the event of the pro-
duction of the evidence in question, within
atime, in the first instance limited, and there-
aftemenlargeable, or not enlargeable: — the
plaintiff, before he is put in possession, finding
adequate security for eventual restitution.

By a decizion pronounced uinder thesze cir-
cumstances, without waiting tor an article of
evidence, by which, had it been fortheoming,
a sufficient demand tor a different, or even
opposite decision, might have been produced,
a negative indeed, but not the less effective
exclusion, we sec, is put upon the distant, and
for the present unoltainable, evidence: an
exclusion, viz. to the purpose of the decision
in question :—hut because, for the avoidance
of the evil of which the dclay necessary to
the production of it would have been pro-
duetive, it is excluded to the purpose of that
decision,— it follows not but, that whensoever
it is really forthcoming, it niay thercupon be
admitted, and such fresh decision pronounced
as may be required by the aggregate body of
evidence, composed of the original mass with
the addition of this supplemental article.

On the same principles. though with dif-
ferences in the mage of application corre-
sponding to the change of situation, & tem-
perament directed to thte same ends might
be applied to the case, where the side, on
which the demand exists for the distant evi.
dence, is the plaintiff's side.

In what multitude and variety might not
facilities be afforded to justice — facilities
not less obvious than hitherto unexampled —
should the proper ever take place of the actual
ends of judicature.

All this while, what is not to he denied
is, that if the word cvidence be taken in its
largest sense, no service can ever be rendered
to justice by deciding without evidence. In
respect of the question of fact, for anything
that he does, or can propose to himselt to do,
no reason can the judge ever find, other than
what is composed of evidence. On this ce-
casion, as on every other, if so it be that
what he does is right, inasmuch as while for
avoidance of delay he decides against the side
from which, at the end of the delay, evidence
might be expected, he renders tins decision
ultimately defeasible, — defeasible on the ac-
tual exhibition of the so-expected evidence,
—ifin so doing, what he does is right, it can
only be, because for the so doing he finds
even then a sufficient ground and warrant in
evidence,

But the case is — that here the evidence is
evidence of a particular sort of fact, and in
that sense so far is evidence of a peculiar
sort. The fact here, is not the fact actually
and immediately in question in the cause, but
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another fact, which howsoever connected with
it, is perfectly distinct from it, viz. the ez-
istence of evidence — of evidence to the effect
in question, relative to that same fact. The
evidence on which is grounded the decision
pronounced for want of the expected evidence,
is simply evidence : the evidence on the ground
of which, by another though simultaneous de-
cision, that tirst decision is rendered defeasible
on production of the expected evidence, may
he termed evidence of the second order, or
evidence of evidence.

In Knglish practice, an application for put-
ting aff a causc on the allegation of the absence
of'a material witness, —which ought to be, and
probably always is, coupled with that of his
expected forthcomingness within a length ot
time, more or le=s precisely indicated, —isafre-
quently exemplified instanee of that incidental
and interlocutory sort of eause which is made
to spring up within the principal and parent
cause — and, a< already noted, it is by atfida-
vit evidence—by evidence delivered in ashape
in whieh it is not fit to form a ground for de-
cision in any the slightest contested question,
—that this incidental cause, on which the fate
of the prircipal cause so frequently depends,
and with it the question between opuience
and want, between Iife perhaps and death, is
decided.

And the delay which in these cases, and
for these rcasons, is either denied or granted,
what is it? Of what length is it? Not the
length which justice requites, viz. the shortest
time within which, without preponderant in-
convenience, the forthcomingness of the evi.
dence can he ohtained, but one or other only
of those outragecus lengths, in which alone,
according to circumstances which have no-
thing to do with justice, that commodity is
cut out in the great shops which sell it; viz.
not in lengths of so many days, or of so many
hours, but in lengths of a quarter of a year,
of half a year, or of a year, —never less than
a quarter of a year, according to the distance
of the place in which the question is to be
tried, from the chief seat of the system of mis-
rule called government.”

¢ such is the cffect, or at Ieast one of the effects,
of that master invention of the demon of chivane,
composed of igrms and circuits; that system of
cool atrocity, the maintenance of which might of
1tselt. on the part of all those by whom the-real
effects of it are understood, suffice for a perpetual
refutation of all pretension to any such feeling as
a sincere regard for justice; — that abomination
to which the duped and misguided people are s0
well reconciled —reconciled by the same causes
by which they have been reconciled to sinecures,

.} to deodands, to sweeping fortertures, to corrup-

tion of blood, to imprisonment fordebt, to punish-
ment for opinion —to capital punishment . were
so once to trial by red-hot ploughshares, and
rrial, by duelling,—and, no less than the people of
Mexicoand Qtaheite, would have beent to human
sacrifices, had the blood of human victims been
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§ 2. Avoidunce of Veration at large —
Vexation. its modifications,

To the purpose here in question, vexation,
considered as liable to be produced by the
exhibition of evidence, may be distinguished
into vexation at large, and vexation by dis-
closure : — and under the former of these two
heads may be included every specics of vexa-
tion that is not comprehended under the other.
Follows in the present section what ¢concerns
vexation at large.

1. Judges ; 2. Subordinate judicial officers ;
3. Jurymen, viz. on the oceasions in which
these temporary assessors to the professional
and permanent species of judges are admitted ;
4. Agents of the parties, such as counsel and
attorneys of all classes and denowinations ;
5. Parties to the cause ; 6. Witnesses, viz. ex-
traneous witnesses, including all such eram;-
nees as are not parties; 7. Persons at large.
Under one or other of these denominations may
be comprised the vaiious deseriptions of per-
sons, in whose breasts the search for vezation
at large, considered as liable to be produced |
by the receipt or extraction of evidence, and |
thence capable of being pro tanto saved and |
avoided by the exclusion ot such evidence, re- |
quires to be made.

1. In the situation of the judge, vexation
from the source in question may be considered
in the first place in wself, v e. in <o far as the
seat of it is confined to the bosom of the judge::
in the next place, in its consequences, viz. in
so far as it is liable to be followed by conse-
quences prejudicial to other persons, such as
the parties in the cause in question, or persons
at large in the character of litigauts, actual or
eventual, in other suits or causes.

In the breast of the judge — in proportian
to the quantity of the evidence, even when !
relevant, — but in a greater proportion where |
irrelevant perplexity is liable to be produced : I
-—by perplexity, hesitation and danger of mis- |
conception ; — by hesitation, delay, viz. of de-
cision ; — by danger of misconception, danger
of misdecision. Of vexation derived from
this source, and baving its seat in the breast
of a person in this situation, such are the de-
rivative or consequential mischiefs,

worth as much as their money to the tribes of
priests and lawyers.

At the first institution of circuits, no shorter
length was to be had than seven years: and
under this mode of dealing, so delighted was the
inventor® with the invention, that the only symp-
toms of sensibility exhibited from the beginning
of his work to the end of it, are those which are
called farth by the thoughts of this offspring of
the union of geniug with public virtue.  And of
this invention, what is the date? Not anterior to
the flood, but so hng osterior to it as the days
Henry the Second o England.
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By delay of decision, evil, in a mass pro-
portioned to the length of the delay, is pro-
duced: —in the first place, to the prejudice
of the parties on one or both sides of the suit
or cause in question; in the next place, to
the prejudice of such individuals as are, or are
about to be, parties in other suits or causes:
in each of which the decision experiences a
fresh retardation from every retardation that
comes to have heen experienced by this or
any other antecedent suit or cause.

When the evidence is either irrelevant or
superfluous, this vexation and this delay, and
this danger of misdecision, are so much uncom-
pensated evil: — when the evidence is neither
irrelevant nor superfluous, but material and
hecessary, thix vexation and this delay are
still each of thews, by the whole amount of it,

;50 much evil: which ¢vilhas, by the supposi-

tion, its compensation; but that compensation
may be adequate, i e. preponderant, or not
adequate.®

2. In the case of a subordinate officer of jus-
tice, the conscquential mischief isinits nature
and extent the sawe as in the case of the judge:
between the ene situation and the other, the
prineipal as well as mest preminent difference
heing — that what i done by the subordinate,
is liable to be reversed or modified by his su-
perordinate.,

3. The case of the jofvinan may be apt to
present itself as hemg in this respect not na-
turally different from that of the judge: the
fanctions, excreised by the pariicular species
of judge thus denominated, being, to the ex-
tent of hus authority, the came as those of the
Judge at large, to whom, in customary lan-
gnage, the appellation s exclusively appro-
priated.

But the difference is this — and it is of no
slight moment. In regard to delay by means
of that part of the meclanism of the jury-box,
by which the utwost quentity of evidence,
that auy suit or cause is capable of affording,
is compressed within a limited space of time,
the maximuam of which is the same, whether
the time necessary to the delivery of it be
one hour or one hundred, — that part of the
consequential mischicf which consists of mere
delay is thus reduced to an amount compara-
tively incousiderable.

On the other hand, in regard to misdeci-
sion—an evil of which, in that particular
situation, a mass of evidence, when dispro-
portionately large, is, through the medium of
perplexity, in a particular degree liable to be
productive, — the miechief here in question,
viz. the consequential niischief of the vexa.
tion liable to be produced by the exhibition
of evidence —is here at its maximun: — the
capacity of forming a right decision, thence
the quantity of knowledge derived from ex-

* It is always adequate in the case of the judge.
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perience and degree of skill derived from
habit, thence again, in so far as depends on
the state of the intellectual faculties, proba-
bility of rectitude of decision, — being, in the
case of these unexperienced or little-experi-
enced functionaries, less than in that ot the
more experienced one, while the tince allowed
for the operation ig, in the case of the less
experienced operator, compreszed and limited
as above, instead of being left in that un-
limited state, in which, for his own arcom-
modation, the more experienced and skilful
operator has taken care to keep it.

4. In the situarion of a professional agent
of one of the parties, vexadon considered as
liable to be attendant on the exhibition of
evidence is still susceptible of the same dis-
tinctions and the same consequences: — the
chief difference Deing that which regards the
deseription of the sort of person on whom the
mischief falls.

In the situation of the judge, in so far as.
through the medium of perplexity, vexation
derived from such a source is liable to be
productive of misdecision, the party who is
in the right, and he alone, is the party liable,
or, when the question concerns deoree, the
party in the highest degree hiable to receive
prejudice from it: whereas, in the situation
of the professional agent of the party, that
party whose ageut the professional man in
quustion iz, is the party who, if not as at
first sight it might seemn exclusively, is at any
rate, in by far the highest degree. liable, and
apt to be the sufferer, by such mischief, of
which it happens to it to be productive.

5 By every article of cvidence exhibited,
be it personal oral, be it personal written, be
it real, favourable to the party cxhibiting it
or unfavourable, vexation more or less con-
siderable to the party by whom it is sought
out, procured, and exhibited, is of course
produced : — vexation, viz, in so far as the
labour thus employed 1s his own, Bat, inso
far as that labour is turned over to a profes-
sional agent, such agent receiving as usual,
at the charge of the prineipal, remnuneration
for it, and that in a pecuniary shape, the evil
becomes in the person of the principal com-
muted, being transformed into expense.

Be it vexation, be it expense, evil thus
producible by the exhibition of an article of
evidence can never, inso far as it is confined
to the breast of the party who tenders it,
form a just ground for the exclusion of it:
the evil being, in the estimation of the sole,
or at least the most competent judge, pre-
ponderantly compensated, viz. by the advan-
tage expected hy him to be derived from it.

6. To an individusl in the situation of a
witness, from the exhibition of lis testimony,
a mass of attendant vexation is inseparable,
and that vexation susceptible of almost bound-
less variety and magmitude, not to speak of
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erpense, an evil which belongs to another
head, and is of a nature to be susceptible of
a compensation, which, being in the same
shape as the damage, is capable of being ren-
dered completely adequate to it: consumption
of time is an evil, to the magnitude of which,
regard being had to the infinite variety of
which its casaal consequences are susceptible,
there are no determinate limits; and the na-
ture of which, it not being like pecuniary
dammage suzceptible of eompensation in its
own shape, puts an absolute negative upon
all assurance of adequateness on the part of
whatsoever compensation may come to be
applied to it, — whether in the pecunjary or
in any other shape.

Journeys to and from the theatre of justice
— attendance thereat, und demurrage;— such
are the standing items of vexation, which in
the case of a witness delivering his testimony
in the judieatory in question in the oral mode,
may be considered as included in, or super-
added to that which stands expressed by the
words consumption of time.

These,—though, especially where the geo-
graphieal field of jurisdiction is of small ex-
tent, they may frequently, all of them put to-
gether be of smallimportance, — form so many
constant items: and in England, where so it
happens, that during the length of time in
question, the residence of the individual in
question is not within the limits of the king-
dom, they constitute all together in practice
as in justice a ground sometimes for delay,
sometimes for definitive exclusion, according
to the circumstances of the case. And to
these standing causes or elements of vexation
are liatile to be added casual ones, resulting
{rom the particular sitnation of the individual
witness, nltogether indefinite in number and
importance.

In regard to parties, in so far as, at his
own instalice, or at the instance of an ad~
verse party, the testimony of a party comes
to be received or extracted, he is, by such
rceeipt or extraction, placed in the predica~
ment of a witness.

But, by the unjon of the two characters
in his one person, instead of being increased,
the vexation of which the delivery of his evi-
dence is the cause, is diminished : his labour
in hunting himself out, and correspouding
with himself, cannot be great ; and in respect
of journeys and so forth, as above, the two
masses of vexation are consolidated.

7. As to persons at large, if to any person,
by the receipt or extraction of evidence, how
material soever to the suit or eause, vexation
in any shape should be liable to be produced,
quantity for quantity, evil in this shape, and
threatening to fall upon this extraneous quar-
ter, has, in proportion to its quantity, as just
a claim to be taken into account, as if it fell
in any of the shapes, or in any of the quar-
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ters, above mentioned. But, except in the
shape of vexation, by disclosure — of which
presently under a separate head,—it appears
not how, in any such extraneous guarter, un-
less in this or that state of things too acej-
dental to admit of any common description,
any such vexation should have place.

§3. Veration — in what cases a proper cause
of Exclusion.

On these, as on all other occasions, vexa-
tion, being so much evil, ought of course to
be avoided and excluded, except in so far as,
if admitted, it will find a prepondetant rom-
pensation, ia the shape of some greater evil
excluded, or some more than eqnivalent good
produced. If, by the exclusion of the article
of evidence in question, so it be that the
vexation in question will be prevented, the
evil produeed by such exclusion being not
only less than the evil of the vexation, but
less than any other evil by the production of
which the vexation would be prevented, —
on this supposition the exclusion of the evi-
dence is proper; otherwise, not.

When the evidence is either irrelevant or
superfiuous, then, forasmuch as by the suppo-
sition whatsoever evil would be attendant
on tl» exhibition of the evidence, would
bring with it no good capable of operating
as a compensation for it, the propriety of
putting an exclusion upon the evidence stands
above dispute.

When the evidence is neither irrelevant
nor superfluous, but material and necessary,
in these cases — an exclusion cannot be put
upon it, but that by such exclusion evil is
introduced ; viz. a certainty, or a probability
more or less considerable, ot injustice by mis-
decision, to the prejudice of that side of the
cause, in favour of which the evidence, had
it been admitted, would have operated.

1. In the situation of judge, so far as the
evil of vexation is, on this occasion, confined
to that which has its seat in the feelings of
that one individual, no case can present it-
self, in which, by any vexation capable of
being inflicted on him by the exhibition of
material evidence, any sufficient ground can
be found for the putting an exclusion upon
that same evidence.

If it be with his own consent that he was
placed in that commanding situation, what-
soever be the advanteges, natural and facti-
tious, by which that consent was determined
and produced, in these advantages, all such
vexation lsas found its compensation,* and
that by the sapposition a preponderant one.

But in England, the too narrow circle
exeepted, within which the only system of
procedure compatible with justice —. viz. the
natural system,—has been suffered to continue

* Bee note  next page,
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| unexcluded, the system actually established
{ having had the judges for its authors, bas,
on every occasion, and in every shape, had
the accommmodation of those its authors for
its main object, thence it is that evidence in
its best shape, heing at the same time pro-
ductive of less profit and more vexation to
the judge than in the unfit shapes in which
alone it is received, stands cxcluded in the
manner shown on a former occasion,t in so
far as it has been in their power to exelude
it, in the lump. -

2. The same considerations, in so far as
concerns the impropriety of putting an ex-
clusion upon material evidence, on no other
ground than that of the vexation or trouble
liable to be produced by it to the functionary
whose duty it is to extract or receive it,
apply alike, it will be seen, to the case of
tbe subordinate minister of justice.

3. Under. English and Lnglish-bred law,
the juryman being, as above, a species of
judge, the same considerations should natu~
rally be found applicable to his case. But by
the tissue of ineongruities and inconsistencies
in which, by primeval barbarism, this species
of judicature is enveloped, every application
of human reason to the subject is In & man-
ner § repelled and pat aside.

4. In the case of the professional agent of
the party, the nature of the relation between
him and his employer, i. e. the compensation
which, for whatever vexation the agent as

+ See Chap. XI1.

+ The judge so called is, by the compensation
afforded him for the vexation attached to his
office, placed in a state of opulence. The com-
mon juryman, taken by compulsion from a si-
tuation frequently but little above indigence, is
subjected to vexation the same in kind, and se.
verer in degree, without any compensation. The
special juryman, distinguished from the common
juryman by nothing but a superiority, but thata
very marked one.—a sugenority which places
him above the habit as well as the need of draw-
ing upon his time for his subsistence, — is leftat
liberty to serve or not to serve, and whenit pleases
him to serve, receives a real compensation for an
imaginary damage.

At the same time, to the quantity of vexation
which, in each suit or cause taken.by itself, the
Juryman is capable of being suhje(:tedv to, a Tirnit
is, in the instances of both classes of jurymen,
applied, viz. by the abeve.mentioned mechanical
expedient of confining the mass of evidence to
the quantity capable of being delivered within
the compass of a single sitiing. By this con-
trivance, in an unknown proportion of the whole
number of ¢auses, an unknown proportion of the
quantity of evidence that, under a system adapted
to the ends of justice, would have been delivered,
is squeezed out and excluded : and thus it is, that
by exclusion of evidence, the prisonerin the jnry-
bozx, after vexation has been heaped upon him
with the one hand, is let out from under it with
the other, — but not till afterthe load ttms heaped
upon him has swollen to such bulk as to become
physically insupportable.
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such is subjected to, he receives of course,
excludes all demand for exclusion of evi-
dence on this score.

5. In the case of the witness, the magni-
tude of the vexation, combined with the im-
practicability of making amends for it by an
adequate compensation, has very frequently,
as above mentioned, the etfect of putting not
only a temporary, but a definitive exclusion,
upon the evidence which it would have been
in his power to afford  This exclusion is of
the negative cast abuve mentioned: having
for its cause the non-performance of the ope-
ratiuns necessary to the extraction of the
evidence.

This omission is referable in part to the
iinperfections of the systemn; and in so far,
the exclusion cannot but be pronounced im-
proper : on the other part. to the obstacles
opposed by the nature of the case; and in so
far as on that aceount, proper : those obsta-
cles being either physically or prudentially
jnsurmountable : prudentially, when, if they
were surmounted, the mass of vexation there-
by produced would be so heavy, that the suf-
fering to the proposed witness, by means of
his attendance, would be greater than the suf-
fering to the party, by reason of the non-at-
tendance of such witness, although the loss
of a just demand, or the failure of a just de-
fence, were to be the certain consequence.

As to the imperfections of the system,
howsoever on this as on other occasions they
may be found to have had, for their principal
cause, the operation of an active sinister in-
terest, they would be found at the same time
owing in no inconsiderable degree to the
absence of that active zeal for the service of
justice which a system directed to the ends
of justice would have inspired: —to care-
lessness — to indifference —in a word, to the
love of ease. Observe now the fruit of sinis-
ter interest in this shape.

It is only in so far as the attendance of
the proposed wituessat the judicatory in ques-
tion has place, the spot which at the time
in question would otherwise bave been the
chosen place of his residence, being more or
less remote from it, that the vexation pro-
duced by journeys to and fro, attendance and
demurrage, has place. In the character of a
ground of exclusion, this vexation would be
removable by either of two expedients: —
viz. 1. Examination in the oral mode by a
judicatory ad hoc ; viz. whether of the num-
ber of the permanent judicatories already
established on the spot, or by a special com-
mission issued from the judicatory in question
for this individual purpose:—2. Examina-
tion in the epistvlary mode ; — orif confined
to that class of cases in which the security
afforded for correctness and completeness hy
counter-interrogation is not necessary, the
uninterrogated or spontaneous deposition
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mode, as exemplified in the case of affidavit
evidence, might in that state of things be em-
ploved.

Of all these three modes, there is not one
(it has been seen) but what is perfectly fa-
miliar to English practice, though, by that
practice, with but few exceptions,—excluded
from this state of things in which they would
have necessity for their sanction,—confined to
a state of things in which that sanction does
not apply to it.

From a common-law court, a special com~
mission for taking the examination of a wit-
ness at any part of the globe, is not without
example. But on whatcondition? That the
party, to whose disservice the testimony is
to operate, consent to it. Thence comes one
or other of two evils: either the remedy is
left unapplied, in the case where the party
against whom the evidence is wanted is a
mali fide litigant, conscious of being in the
wrong, and accordingly determined to take
advantage of every incident foreign to the
merits, which can contribute to his success,
—that is, in the case in which tbe demand
for it is most urgent and most frequent ; —
or the judge employs some indirect expedient
for extorting a forced consent, thereby ob-
taining a plea, and making a precedent, for
the extension of that arbitrery power, the
perpetual mcrease of which is among the sure
effects, as it has been among the constant
objects, of judge-made law.

An acknowledgment that must here be
made is — that, on the part of the judge, the
existence of effectual jurisdietion, in relation
to the individual and the purpose in ques-
tion, is not so certain when applied to a man
iir the situation of an extraneous witness, a8
when applied to a man in the situation of
party litigant in the suit or cause. In the
case of a party litigant, the interest, what-
ever it may be, that he has in the suit or
cause, suffices, to a certainty, to give to the
hand of justice a hold, the strength of which
is proportioned to the value of that interest:
while, in the case of an extraneous witness,
there being no such interest, — in this case,
whether to the purpose in guestion the band
of justice have or have not any such hold
upon him, is matter of accident. But in this,
as in every other case, the existence of this
or that state of things in which the remedy
is not applicable, affords not any reason why,
in any instanee in which it is applicable, it
should not be applied.

§ 4. Avoidance of Vezation by Disclosure.

In regard to vexation hy disclosure, one
very simple consideration will suffice to show
how necessary it is that it be admitted, in the
character of a ground capable of being found
sufficient to warrant the putting an exclusion
upon an article of evidence.
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But for this, it would be in the power of
any two persons at any rate—for example, by
means of a wager—not to say in the power of
any one person, to force disclusures, pregnant
with mischief in any degree to the public or
to individuals: — disclosures of which the
subject might be a fact of any sort at their
pleasure : — with the most disastrous effect
—~investigations which publie peace, not less
than private delicacy, would forbid, would
continually be made by the most indelicate
mands,

So far as concerns the public, scarcely a
day passes, but, in one or other of the two
legislative assemblivs, information called tor
on one side of the House is on this ground
refused on the other, and by the mujonty of
the House the refusal sanctioned. That, in
out too many of the instances in which re-
fusal takes place, no preponderant mischief
would byeoncession have been prodnced, the
refusal having self-conscivus misconduct for
its cause, cannot, so long as the conduct of
public men remains short of pertection, admat
of doubt ; since wheresoever misconduct has
any shape and place, all evidence, by which
such misconduet might be brought to licht,
will of course, in so far as the power of re-
{fuzal is in the hands of any person who, in
the character of party to such mi~conduct, or
thatof third personacting under the influcnee
of undue sympathy towards any such party,
be refused : — but what will always be above
doubt is, that there will have hbeen other in-
stances in which the mischief from disclosure
would have been preponderant, and accord-
ingly by official duty the refusal not only per-
mirted, but commanded.

Parties litigant — extranecus witilesses —
individuals at large—and the public at large ;
—such are the different descriptions of per-
sons on this occasion it may be of use to keep
in view,

Vexation by disclosure, — in what caces
shall it, in what shall it not, be considered as

forming an adequate ground for puiting an !

exclusion upon evidence? Towards furnishing
an answer to this question, the following
rules, as far as they go, may perhaps be found
to be not altogether without their use: —
1. Except as hereinafter excepted (viz. by
Rule 6th,) so long as, with relation to the
transgression which is direetly in question, the
article of evidence called for is not either ir-
relevaut or supertinous in such case, although
among the consequences or tendencies of the
evidence or disclosure thus called for should
be that of subjecting or exposing, either the
examinee himself or any other person, to le-
gal punishment, whether on the score of the
transgression in question, or on the score of
any other transgression which is not the di-
reet subject of the inquiry, be that punish-
ment what it may, the vexation produced by
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it ought not to be considered as constituting
a sufficient, or in any degree proper ground,
for putting an exclusion upon such evidence.

Reason. For, in the necessarily implied
opinion of the sovereign, by whom the penal
law creative of the transgression in question
is uplolden, whatsoever vexation is liable to
result from the application of the punishment
in question, in execution of the law in ques.
tion, will receive its compensation: —its
rompensation, and that a prependerant ove ;
viz. in 1espeet of the evil wiach it is the ob-
jeet of the law thus to produce. Party liti-
gant — extraneous witness — and individual
at large ;—to all these several situations, tiis
rule seeni~ to apply with equal justice.

2. Vexation, composed merely ot the hur-
then of satisfaction as for wrong, ought not
to be considered as coustitnung any suflicient
ground for the exclusion of the evidence by
which an individual would be subjected or
exposed tot.

Lcason. 'The same, mutatis mutandis, as
in the preceding case.

3. Vexation, eunsisting merely of the loss
and sensation of regret iucident to the legal
obligation of surrendering or tailing to obtain
a valuable objeet, whicl belongs of rifhe to
anotirer party,——or of rendenng a hurthen-
sume <eryice. which in any other <hape 15 by
law due to such other party, ought not to Le
considered as constituting a sutlicient ground
for exclasion, as above.

Reason. The same, mutatis mutandis, as
above.

4. Whatsocever disclosure, in consideration
of the vexadon which might result from it
to an individual in the situation of principal,
1. e. perron 1mterested on his own account,
ought not to be extracted from the breast of
the individual himself, ought not to be ex-
tracted from the breast of any person to whom
it has happened to receive information of it
by meanz of any sitvation of trust possesscd
by him in the character of trustee in relation
to such prineipal.”

* Note, that to the situation of party litigant,
and that of extraneous witness, the means of com-
pulsion adapted to the extraction of testimony,
are by the nature of things rendered altogether
different. To the situation of extraneous witness,
that is, of a person who has ro such interest 1n
the cause as gives the hand of justice (as above)
2 hold upon him, some extraneous instrument of
compulsion — such, for mstance, as coercive jim-
prisonment, is necessary. On the other hand, in
the situation of party litigant, the interest a man
has in the cause is, in the hand of the judge, an
instrument sufficient for the purpose. From
pertinacious non-responsion after pertinent inter.
rogation, want of merits is the inference which,
on the eccasion of any private inguiry, is drawn
of course by common sense: and the yame on the
oceasion of legal inquiry would have been the
wference drawn by common law, if by common
law, common sense, in conjunction with common
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Reason. For,the disclogure being the same,
the vexation produced by it will not be ma-
terially different, whatscever be the source
from which the disclosure may happen to have
been extracted.

5. But where the principal himself ought
not to stand exempted fiom the obligation of
making the disclosure, neither should any trus-
tee of his be, on his bebalf, so exempted.*

Reason. For, to the principal, the vexation
will not be greater if the breast from which
the diselosure is extracted be that of another
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person, than if it were his own : and if noade-
quate ground for the exclusion can be furmed
by the vexation produced by the disclosure in
the hreast of the individual whose interest in
the matter is of the sell-regarding kind, still
less can it be formed by that sympathetic
species of vexation which on such an account
is unfit to be considered as forming a separate
item, as being liable to be produced, as it
were by contagion, in the breasts of a number
of persons, and thence, in a quantity altoge-
ther indefinite, in the ease of each individual

honesty had been taken for its guides. From
non-responsion, and that which is equivalent to it,
the inference is, on either side, want of merits:
the principal fact probabilized, want of merits:
evidentiary fact, non-responsion, false or evasive
responsion. In penali, on the defendant’s side,
fact probabihized delinquency, viz. 1n the shape
specified in the charge: from talse responsion, or
evasive inference, the same: of this circumstantial
evidence, the probative force is not indeed abso-
lutely conclusive, being liahle to be weakened by
possible infirmative circumstances {see the chap-
ter on Circumstantial Evidence.) 1tis, however,
much more so than many an article of circum-
stantial evidence, which, 1n present practice, is
in use to be acted upon as conclusive.

* For avoudance of meedless hardship by dis-
elosure, the nature of things admits of a variety
of expedients. which, in a system directed really
to the ends of justice, and founded 1n a regard to
human feelings, would be adopted with alacrity;
but which, under a system directed to such op-
posite ends. and under the dominion of such op-
posite affections. will of course be treated with
affected scorn as visionary and ridiculous.

The mischief to be guarded agawnst, suppose
it to have its source 1n the apprchended and un-
pumshable resentment of ths or that individual
1n relation to whom, by some domestic or other
intimate connexion, the party has been placed in
a state of dependence, more or luss strict and
irresistible : — father, guardian (the party being
of full age, or under age,) husband, expected
husban or wife, father or guardian of ditto, pa-
tron, offizial superior, principal customner in the
way of trade, and se forth,

1. By the principle of occasional privacy (as
explained Chapter VIIL § 10. mu(';l might be
done towards the avoidance of rmschief in this
shape. The witness examined by the judge, in
his adjoining privy-chumber — with or without
the presence of persons named for the purpose,
one by the party ou each side, with the approba-
tion of the judge, and bound by a solemn promise
want of secresy.

2. 'The objertionable testimony in question not
to be called for, butin case of necessity, i. ¢. tor
of other sufficient evidence.

3., Power to the judge, to exact or refuse to
exact, to admit or refuse to admit, the objection-
able testimony, accordingto the judgment formed
by him on the question, whether by admission
or exclusion the greater evil would be produced :
such opinion to be su ted by special reasons,
to be thereupon entered in a book, to be kept for
such purpose: a secref regisier, not accessible but
to particular persons and for patticular purposes.

4. Power to the judge, if, In his declared opi-
nion, the importance of the matter in question be
sufficient to warrant such an expedient, to con-

Vor. VL

vene the individual, whose apprehended resent-
ment constitutes the objection — to convene him
for the purpose of reconciling him, by proper re-
presentations, to the inquiry the necessity of which
15 1mposed by the exigences of justice,

Other temiperaments directed to the same ob-
Jjects—amongst them, regulations having in view
the prevention of theabuses to which the powers
in question stand exposed —might here have been
brought to view: but in so contracted a sketch
as the present, tou much space will already be
thought to have been bestowed upon an object so
anomalous and so bopeless.

Operations of so domestic a cast will be imne-
diately seen to be not compatible with the system
of techmcal procedure. nor therefore with that
mode of jury-trial which it involves,

A system of which they formed a part could
be no other than a moditication of the system of
natural proeedure. such as that brought to view
m another work (Scotoh Reform,) under which,
in non-penal cases in general, and perhaps, to a
certain extent, as at presentunder justice-of-peace
law in the ligfl ter and less important penal cases,
without the torms, and consequently without the
delay, vexation, and expense, to which. under the
existing system, may be-added the precipation,
inseparably or otherwise attached to jury-tmal,
the suit or cause imght be tried and receive its
dedision in the first instance froma single judge,
with or without un-lawlearned assessors, two or
sonie such small number, changing like jury-
men, and of the class of jurymen; — jury-trial
10t to be resorted to. but in so far as demanded
by a party in the way of appeal. as at present in
the case of new trial: causes too complicated to
receive a well grounded decision in the conipass
of a single sitting, being as there mentioned. de-
composed and resolved into separate issues triable
by separate juries.

Against discretionary power. when pm{msed to
be given to a judge by law. and limited by the
saie law, meaning always real law,— against
power to the exercise of w{‘ich all eyes would te
directed by 1hevery law by which it would be cor:-
ferred, the eye of public jealousy is apt enough,
frequently more than enough, to put itself upon
the alert.” Towards power almost infinitely more
extensive and exposed to abuse. 8o it have been
assumed and exercised without law, — such as is
all power exercised in the haze of common, alias
unwritten law — especially if the abuse bein a
particular degree inveterate, no such guardian eye
can be prevailed upon to open itself.

Under judge.made law, all judicial power is ar-
bitrary — essentially and irremediably arbitrary.
Where there is no fixed standard, on whom can
aberration Justly be chargeable? W hen there is
nothing te err from, how can aberration ever ha®

lace ?
P G
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in whose breast is produced any particle of | is, which, in case of it< being dehvered, there

vexation of the self-regarding kind.

will be to set against the evil attached to the

6. On the ground of apprehended mischief | disclosure.

to the publie, che judges ought to be not only
authorized, but required, to apply to the de-
manded diselosure, absolutely or provisional.
ly. exclusion or modification, acrording to the
exizency of the case - declaring at the same
time, 1n what paiticular <hupe it i~ that the
aischiet is apprehended ; and if it be to the
prejndice of che husiness of any particular of-
ficial depurtm.nt, making communieation of
the atter to the chief of such department,
giving at the sawne tiine notire to the parties
of the communication so made, and appoint-
ing a day on which, on failure of sufficient
cause shown for non-disclosure, disclosure
shall be exigible,

7. There are certain transgressions, the
nature of which is such, that the evil which
they are liable to produce is produced wholly
or principally by disclosure. 1f on either side,
ou the occasion of a suit or cause, penal or
non-penal, having a diffevent ohject, evidence
be called for, of which, if delivered, the effect
may be to expose any person, party or not
party to the suit or cause, to the suspicion of
having been concerned in a transgression of
this deseription, it ought to be in the optiou
of the judge to exact the delivery of such evi-
dence, to permit it simply without exacting
it, or to prohibit and prevent the delivery of
it; pursuing that one of those courses which

f
|
i
|
[
|

i

in his judgment promises upon the whole to .
be productive of the least balance on the side |

of evil, or the greatest on the side of good.

On any sucli occasion, for striking a balance
such as above mentioned, the following are
the items that seem most material to be kept
in view in the taking of the account: —

Item 1. The nature and magnitude of the
exil. for the avoidance of which —or (what 13
the same thing in other words) of the good,
for the production of whieh the evidence in
question is demanded: the evil, for example,
suhjection to undue punishment — subjection
to an undue burthensome obligation, on the
seore of satisfaction as for wrong ; — subjec-
tion to an undue burthensome obligation on
any other score ; —undue loss of any valuable
possession, or of any vabiable service due at
the charge of this or that individual : — the
good — viz. by the application of punishment
where due — by the administration of satis-
faction as for wrong, at the charge of the
wrong-doer — and so forth, as ahove.

Item 2. The probability of tbe evil appre-
hended, in the event of an exclusion put upon
the proposed article of evidence. The greater
the probability, that without the proposed
article of evidence, the effect proposed from
it will be produced by other means —i. e. the
less the need there is of it, to the purpose of
producing that effect, —the less the advantage

Item 3. The magnitude of the evil pro.
ducible by the disclosure

Item 4. The prohability or improbability,
that if pot by the proposed evidence, the dis-
closure will be brought about by some other
mean=.

To probability substitute certainty., the evil
chargeahle on the delivery of the evidence in
question vanishes.

8. Un the score of an offence of a purely
public nature, unaccompanied with suffering
infhicted on any assignable individual, punish-
ment may with less incenvenience be, in any
given individual instance, rewitted, than sa-
tisfaction as for wrong done to an assignable
individual refused.

Reuson. For if the offence he but rarely
repeated—the more rarely, the less is the need
of punishment for the prevention of it : on the
other land, if frequently — the more fre-
quently repeated, the more frequentiy will the
opportunity ocenr of inflicting punizshment in
respect of 1t, without necd of producing, in
addition to sueh punishment, the casual amd
extraordinary evil here in question — viz, the
vexation producible by disclosure.

§ 5. Evidence that eught not {0 be admitted —
Disclosure of Catholic Confession,

Question. On the occasion, or for the pur-
pose of a suit or cause, penal or non-penal,
ought a priest to be eompcllable or receivable
to reveal any communication made to him as
such in the way of confession, according to
the rites of the Catholic or any other church
or religious persunsion ?

Aanswer, Neither compellable nor receiv-
able.

Reasons. — 1. In any law or mode of pro-
cedure, rendering such information compel.
lable or receivable, would be included the
effect of a penal law, prohibiting, in relation
to the most important cases in general, and
all eriminal cases in particular, the cxercize
of the religious function in guestion: —a
penal law, baving for its penalty the punish-
ment or burthensome obligation, whatsoever
it might be, to which, b. the testimony of the
priest, the individual eonfessing, or any other
individual, would be liable to be subjected.

In whatsoever suit or cause, penal or non-
penal, it were proposed to make a religiopist
of the persuasion in question defendunt, it
would become a matter of course for the plain-
tiff or prosecator, under the direction or by
the instrumentality of his law adviser, to look
out for the priest to whom the proposed de-
fendant was in the habit of resorting for thia
purpose, and to summon him to appear as A
witness,

A regulation to any such effect would there-
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fore be a virtual proscription of the exercize
of the Catholic religion.

2. In compensation for the evil of this
tyranny, no good would in any shape be pro-
duced.

To the public at large, in re-pect of the in-
terest 1t has in giving execativn and effect to
the aggrecate body of the laws —in a word,
1o the ends of justice, so fur fiom being con-
ducive, an obligition to this effect would he
purely adverse. In relation to the most mis-
chievous erimes, for example, the effect of the
institution m question, in sp far as it has any,
is much the more sincerely and uniforinly, not
enly preventive, but compensative. than the
effect aimed at by the laws for the rake of
which, if at all. the proscription of it would
be called for.

I. It is in regard to the contingent future
preventive, in so far as, by means of the inter-
eourse in question, any such impression as
repentan: e and reformation is produced.

2. It may, even in a more determinate way,
have, and doubtless ever and anon las had,
the happy effect of exercising a preventive
influence. Suppose that, by this means, on
the part of a penitent of his, the existence of
this or that particnlar mischievous habir or

propensity has come to the knowledeze of the :

spiritual guide, various are the waysin which,

without exposing the penitent to discovery, |

measures may be employ ed tor the prevention
of the impending mischief,
3. Of this spiritual gnide and comforter, the

proportion as circumstances indicate a pro-
bability of success, be applied, not only to
the prevention of future transgressions, but
-the disposing of the penitent to make repa-
ration for mischief done by misdeeds already
perpetrated.”

* In the case of nuschievous criminahity, the
duty of compensation and the use of the confes.-
sional in promoting the fultilment of it, has,
among Cathiolics, been a known subject of con-
sideration and publication. A treatise, Sur l«
Restitution, by La Plucelle, is a work the title
of which cannot be a]wgetfler unkunown even
among Protestants.

To this purpose, let the actnal effect produced
by Catholicism be ever so small, it can scarcely
be much smaller than the utmost effect aimed at
by English judge-made law; and in particular,
that part of it, which being the product of the
most unexperienced and barbarous ages, is s0
piously held to view as a standard to which the
rule of action in a riper and milder state of so-
ciety ought for ever to be kept conformable, In
8o far as that branch of the law finds the means
of execution, when the criminal has been con-
signed to legal slaughter, what property he has,
instead of remaining for the subsistence of his
innocent family, or being applied to the purpose
of affarding compensation to the injured as well
as innocent victim or victims of his erime, is
seized and made a prey of, nominally to the benefit
of the monarch alone, really to the joint benefit
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Crinres of sectarian fanaticism apart, by this
time nearly, if not altogether, out of date, in
no re-pect or degree can this sort of power be
couducive to the taking anvthing away from
the usefully-preventive, or in any other way
remedial operation of the political or legal
~ancnon.  But if by means of the power of
abzolution, which is considered as artached
1o the exercise of this rehgious function, the
uselully-preventive infiuence of the religious
sanction be, in that class of religionists, upon
the whole rendered less than 0 —a proposi-
tion the truth of which will, by the conside-
ration just brought to view, be at least ren-
dered dubioss — then the diminution is an
inconvenience inseparable from the Cathelic
religion, and not removable but by the exrir-
pation of it.

§ 6. Evidence that vuyht to be exacted,——
Clients’ Commuuication.
Question. A lawver — ought he to be con-
pellable or receivable to di~close a matter of
tact, the disclosure of which would be dis-

" serviceable to a client of his, in respect of a

'
i

suit or cause, non-penal or penal, in which
sueh client is party, plaintiff, or defendant ?
Anrswer. Yes: compellable at any rate; it
not when nncalled for receivable. For what
reason ought he to be exempted ? — from an
obligation to that effect, what is the real evil
capahle of taking place? None whatever:
unless, in a penal case, the subjecting a man

i 1 t he | to punishment where due,— in 2 non-penal
influence will naturally, be it what it may, in |

case, the subjecting a man to the obligation
of rendering the service demianded where due,
or compensation, or hoth, be to be placed to
the account of evil: — placed on this ocea-

sion, while they are not on any others.

The considerstions which forbid the com-
pelling or admitting the Catholic confessor
to disclose misdeeds revealed to him in con-
fession, have just been brought to view: —
neither these nor any other considerations of
a like tendeney, will be icund to have any
application to the lawyer's case.

To the non-transgressor — to the innocent
and honest client — no such exemption can be
of any the smallest use. By the supposi-
tion, not having done anything wrong, nothing
wrong will he have to eonfess.

The criminal —the wrong-doer,— to these
and these alone, the man of law himself ex-
cepted, can an exemption of this sort be of
any use.

To the Catholic priest and confessor, 1

of the monarch and the ever-industrions manu-
facturers of his prerogative.

With this “ vicarious satisfaction,” the mo-
rality of Blackstone has declared itself perfectly
well satisfied. The satisfaction of the learned
panegyrist would probably not have been quite g0
cordial, had the principle of vicarious application
extended itself to lawyers’ salanes and fees,
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is matter of universully understood and ac- [tisin virtue and under favour of thissame
knowledged duty to do what depends upen | maxim, that, fur the benefit of $cif and Co.
him, as above mentioned, towards the lessen- | they have licensed Co. to 1ender to malefac-
ing the number of mischievous acts in general, | tors that sort of support and encouragement
and lessening the amount of the mischief pro- | for the rendering of which, those to whom
duced by such az have been conimitted: and | they have not communicated the licence are,
that towards so salutary an end, more or less, | under the name of accessaries after the fuct,
how much soever less than could be wished, | dealt with by them as felons +

is constantly done, can scarcely be doubted.

By the lawyer, in his character of counsel
or attorney for the criminal or self-conscious
wrong-doer, go far from being ever exercised,
no such salutary influence is ever so mueh as
pretended Lo be exercised, or anything done
towards the exercise of it.

On the coutrary, in relation to a trans-
gression of any description —say for example
a felony — the part taken by a lawyer in the
character of counsel for the defendant, is ex-
actly the part which is taken by an arcessary
after the fact to tnat same felony, with no
other difference than that between ignorance
and danger on the one part, and knowledge,
skill, and security, on the other.

In the situation of judge, the man of law
(1 speak more especially of English practice)
manufactures flaws and loop-holes tor male.
factors and wrong-doers 1o creep out at:* —
in the situation of counsel for the criminal
or wrong-doing defendant, (not to speak of
wrong-doing and unjustly demnanding plain-
tiff, ) he lets out to the malefuctor and wrong-
doer hiy best endeavours, to the purpose of
enabling him to make his advantage of the
assistance and encouragement thuas provided
and held out to him by his confederate on
the bench.

It is a maxim among the brotherhood ——a
maxim not only acted upon but avowed, as
often as under favour of opportanity, acquics.
cence can he hoped for — that right and wrong
are creatures of their creation, and of which
the existence is at all times dependent upon
their pleasure; that, in so tur as practised or
encouraged by a judge, vice hecomes virtue
—in so far as punished or vituperated by
bim, virtue becomes vice.

+¢* Call upon & man — of all men, callupon a
man of law — to break his trust ?”’ cries the man
of law. Yes, surcly: and why? Because the
same considerations of general utility and justice,
which 1n other cases call upon the wnnisters of
Justice to compel the observance of a trust, call
upon him 1o this case to compel the breach of it :
the breach —or 1f instead of the cooler word
breach, the more inipassioned word betraying or
violution be employed w preference, the state of
the case will not be altered.

A frust is but a species of contract. Be the
contract what it may, from: an atrangement of
law authorizing or enjoining the breach ot it, what
is the consequence apprehended? On each indi-
vidual occasion, oue or other of two consequences
it must be, viz, that either the contract wili not be
entered into, or if entered 1nto. it will be broken.
But 1f the effeet of the contract, as often as it has
any, be of a nature mischievous to the commu-
nity, productive of a halance on the side of evil,
—that these consequences, the cne or the other
of them, should on every occasion take place. is
exactly the result, the happening of wlich will be
the wish of evcry inan, m whose scale of import-
ance the welfare of the community in question
the greatest happiness of the greatest number of
1ts members — occupies a higher place, than that
of a wrong-doer and Ius hired accomplice.

An act which in itselt — which in'its own na.
ture — is prejudicial to socety, 1= it 1n the power
of two men, by agrecing to join in the periore
mance of it — ol any 1wo mien, so as one or them
be a lawyer — to render it inuoxious and justitie
able?

What is desirable is. that by honest men of
all descriptions, houest and preponderantly bene
ficial contracts of all descriptions should be ob.
served, pertormed, and carried into effect. Does
it follow, that between dishonest men of all de-
scriptions. and their respective confederates snd
coadjutors, hired from this or that one of the
several houses of call in the neighbouthood of
Temple-Bar, to contracts having tor their object
It is in virtue and under favour of this ::Ethgi"ing S“t;::ﬁi ll?edf%hmeftlacft;’ :‘“‘}} S:f‘["'i‘y

: ., : € acrors, i ree and effect should, as
mnxun,.that, und(%r the name of fictions, falsei far ag depemds upon law and judicature, be’ se-
hoods, in comparison of which the worst of - 51red? In the case of an honest engagement, it
those which in vnlgar language reccive the | is by the obscrvance of it —in the case of a dis-
name of les, are current: liberty-oppressing | Lonest and pemicious engagement, it is hy the
and money-catching falsehoods — falsehoods | breach of it .— that the culmmumty 1s served,
by these same arbiters of human destiny them- | In 2 case of felony —in a case of swindling or
selves committed, rewarded, and more than |Smuggling —in ahcaLe of eriminahty or of trans-

- ) Blackstone | EYession in any other mischievons shape, — it is
encouraged,—compelled; were, as Blac € ! not contended that, between accessary and ac-
himself found himself everywhere obhged 10 | cessary defure the fact, engagements, having for
confess, employed throughout as materials in | ¢ eir object either the effectuation of the distinct
the foundation of the system of procedure in ﬁu e, or the safety of the transaction, should
particular, and in general in the whole fabric | be

ept : — then why as between accessary and
of judge-made law, alias common, alias un- | 6cessary after the fact?
written law.

Mischievous contracts ought not to be formed :
and were it only to the end that in other instancet
they may not be formed,—in thosein which they

* Vlaws, viz, by means of the principie of f
nuHi/l'caii;u, and other devices. { have been formed, they ought not to be ~r-
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§ 7. Avoidance of Erpense.

Cases where exclusion of evidenee may he
required, by the subserviency of such exclu-
sion tu thie avoidance of preponderantly mis-
chievous expense.

Of 1his class of cases, an exemplification,
though under another head, has heen already
given. In easc of compensation, vexation
to A becomes expense (0 B, at whose charge
the compensation 1s affuided. I3t in 1his
case, the eect of the compensation is — to
take away the need, and thence the propriety,
of putting an exclusion upon the evnlence,
even supposing that, bat for the compensa-
tion, the propriety of suel exelusim would
have been ever so elear and incontestuble.

But, by whatsoever cause produced (eom-

Jormed, — they ought not to be suffered to be
periormed.

A trust is a sort or species of confruact: — and
who is the sort of man who, for the furtherance
of his own simister interest, at the expense of
every honest interest, calls for a blind and indis-
criminating observance of this pernicious con-
tract # Who but that very sort of man. who, for
the furtherance of the same sinister interest.—
with the principle of nulliication in his hand —
that instroment of his own manufacture, by a
touch of which not only all private engagements,
but all l:ublic engagements —in a word. all laws,
we broken and bereft of all their edicacy at his
pleavire, — breaks and an nhilates any the most
seneficial engagements without remorse.

With a view t0. and for the snle purposs of the
general good, to the prejudice of that particnlar
-nd simster interest of his own. he wxl} not hear
of the annulment of a contract: .—when, without
so much as the pretence of good. geveral or par.
ticular, on the mere ground of this or that quibble
— this or that pairably absurd or mendacious
assemblage of words in” his mouth, on grounds
confessedly, ot rather professedly, foreign and
irrelevant to the merits—for non-compliance with
this or that condition, never announced, and by
the most sagacious discernment and ingenuity
incapable of being anticipated—for non-perform.
ance of this or that condition, the performance of
which he has taken care shall be 1mpossible, he
destroys whatsoever contract comes 1n his way at
pleasure.

Note also, that the same sinister interest which
for the benefit of his own trade engaged the man
of law 10 secure to himself so convenient an ex-
emption, engaged him, by nieans of the same
uncontrouled power, to secure to himself the mo-
nopoly of it. The medical practitioner, to whose
healing art a malefactor, wounded in the prose-
cution of his enterprise. has had recourse for re-
lief, and who by his lips is called upon to help
to destroy the life which his hand had saved : —
the trust reposed in the exerciser of this pain-
assuaging and life-preserving art — of whose la-
bours good in the purest shape is the unvarying
object, is this purely virtuous and benefeial trust
secured likewise from disclosure ? Not it indeed ;
~— any more than that of the bunker, or the cx r-
ciser of any other honest trade or professicn by
which service without fraud or hypocnsy is in
any shape verformed.
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pensation for vexation, or any other,) in what
cases, if in any, shall expense attached to the
exhibition of evidence — expense in its own
shupe — be considered as constituting a pro
per ground for the exclusion of it ?

Of the general principle from which, in
every case, an answer to this questrion may he
deduced, sufficient explanation, it is supposed,
has been given above.

For conveying a conception, however slight
of the difficulties with which this spot in the
field of procedure is incumbered, a reference,
however short, 1o existing practice, seems
searcely to be dispensed with,

Under English judge-made law, for getting
through these, as well as =0 many otber diffi-
culties, a very simple rule suffices: — right to
justice depends upon opulence. 'The Jaw is a
lottery: have you money enough for a ticket ?
Down wirh your money and take your ehance.
Does money run short with yon? Lie still
and be ruined. It was nat for yon that jus-
tice, or, what is the same thing, that judge-
made law was made,

On the mere tender of a sum ot mouey ade-
guate (i.e. that shall cventually be feemed
adequate’ to the expected expense, be his tes-
timony relevant to the matter in issue or not,
every man is bound to attendance: without
such adequate tender, no man is bound to at-
tendance.

Where needless and uncompensated, the
vexation imposed — where necessary to jus-
tice, and thereby the vexation compensated,
the service not exacted —such, on this part
of the field, are the evils produced by judge-
made law.

From the further end of the kingdom a man
may be called away from his business, and kept
from it days or weeks: for his expense, le
receives a compensation, adequate or inade-
quate : for his loss of time —a loss in which
pecuniary loss, the equivalent of expensze to
an indefinite amount, may have been involved
— 1o compensation does he receive what-
ever,

Watcbing his opportunity, it is in the power
of any man buying at the justice-shop an in-
strumer, called & sulpané, and paying more-
over to the proposed witness any sum of
money of the sufficiency of which he is as-
sured, to inflict injury toan unlimited amount
on any other man in whose suffering he be-
holds a source of sinister enjoyment.

Such iz the mischief to which the band of
venal justice lends itself. by exacting labour in
this shape, where it ought not to be exacted.

On the other hand, let the need of it be
ever so urgent — let the consequences of its
being withholden be ever so ruinous — let the
vexation attached to the rendering of it be
to the proposed witness ever so slight aud in-
considerable, — no money, no evidence.

Money at stake npos *he cause, say £4000
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advance necessary to defray the proposed wit.
ness’s expense, say £3 ;—rather than the rich
man siiould suffer a Joss of £5. upon the poor
man a Joss is unposed of £1000.

Of the mass of miscluef capable of issuing
from this source, under the complication ot
uncertainties under which busivess of this sort
lubours, a portion more or less considerable
must, i1 cannot but be acknowledged, remain
alwavs unavoidable.

But in comparison of that, the source of !

which may be seen in the impeifection< ot the
system, the part which has its source in the
incxorable and incorrigible nature of things
will be found inconsiderable.

By those tinely explanations, the necd of
wlich there has been such perpetual oceasion
to hring to view,.—difficulty in this, as in so
many other shapes, would, hy far the largest
portion of it be cleared up — evil in these, as
iy so many other shapes, by far the largest
portion of it dispelled.  No such explanations
have place—no such explanations ever can
take place. Etfeetual care has been taken
that no such explanations ever shall take
place :——and why ? Lest in these same ~hapes,
evil to uiturs, and thence good in the shape
of profit, power, and ease to Judge and Co.,
shoutd be dispelted.”

* ¢+ Ta enable a man to produce his witnesses
beforea jury.” says Mr. Peake, — (but how i 1t
where there is no Jury ¥ ) — **in cases,”” con-
tinues be. *“ where they wiil not voluntarily appear
in his bebalf," (add — 01 it is apprehended may
not,) ** the law.”" continues ke, ** has provided 2
compulsory remedy by the writ of sub-peni ™
¢ The service of the writ of sub-pend is made,”
he goes on to <ay. © by delivering a copy to the
witness. andshowing him the ariginal, at tne same
time tendering a reasonalle ~um of money for his
expenses, according to his stufion in lifc; and,
if after this he neglect to attend, he will be liable
either to an attachment. to an action at the com-
mon law for damages, or to an action on the
statite of 5 Hen. c. 9. for the penaity of £10:
and the farther recompence given by that statute
at the election of the party injured by his negli-
gence.”

Thus far the learned expositor. Of all these
several optional consequences, or any one of them,
on the occasion in question, in and by the mes-
fage by which 2 man’s attendance is commanded,
is any the Jeast intimation given to him whatever ?
—but instead of it, what he is threatened with is—
the paymentof asuwn. the samein all cases ( £100,)
for which in no known instance was a man ever
called upon: a prophecy so sure to be mendacious,
that by the learned expositor, in his list of reme-
dies, no mention, it may be seen, is made of it
Here then, as usual, may be seen English judges,
in habituul solemnity, declaring themselves * wit-
nesses” to a downright lie, and that capable of
being a most pernicious one.  For suppose that,
at the expense of £100, by withholding this ser.
vice when due,a man saw an assurance of reaping,
in the shape of money, vengeance, or any other
shape, an advantage more than equivalentto that
expense, what the judge by this message gives
him to understand 1s, — that such is the oppor-
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8. How to munonize Evil in all these cases.

Of the course necessary to be taken for this
purpose, an indication has, in general terms,
i been already given —(wee § 3.) The first
I thing to be done, i to reduce to its minimum
the whole mass of the delay, vexation, and
eapense necessary to the production of each
such portion ot the proffered or supposed
obtainable evidence, as shall be pronovuced
neither wrrelevant nov superflucus. This done,
as to any portion the exhibition of which ap-
pears to be unavoidably attended with a mass
of evil in the shape of delay, vexation, and
expense, such as threatens to autweigh any
evil of which, in respect of danger of misde-
cision, for example, the exclusion of that same
portion of evidence would be productive, th.n
itis that, as to any such portion, a determi-
nation is to be taken, whether. upon the
whole, it is by admission or by exclusion that
| the most effectual provision would be made
| for the fulfilment of the ends of justice.
{  Butas to buth these points, what, upon the
+ hare mention of it, can scarcely tail 10 1ender
! t-elf manifest to an unprejudiced mind is—
| that, to the purpose of any indiyvidual cause,
J no weH grounded or rational determination can
i ever be taken but upon a distinet and com-
l heusive view of the particular circuinstances
|
l
|
1
I
|
|
|
1
|

of the individual case. What are the indivi-
vidual facts that require proof? —in relation
to each such fact, what are the articles of evi-
dence that are expected ? — and in relation to
eacl such article of expecied evidence, what
are the source or sources from wheunce it is
expected ?

| tunity which the law, inis wisdoin, has pucig

his hands,
I Exinsts there that malcfactor, be he ever so vile,
[ by whom, were credence given to his word, an
| honest man would he o likely — not to say so
, certain — to be deceived, as by the purest of Eng.
1 lish judges, expressing himself deliberately and
| solemnly—sometimes under his owu band, some-
| times by cie hands of liis appointed instraments,
' sometimes telling the lie in his own : ame, some-

times representing the king as tellng it, and
him-elf as witnessing 1.

On a charge of murdering his father. or cutting
a piece of cloth into smaller pieces, suppose a
man hanged for want of the exculpation whicha
man who should have been witness would have
aflorded : — who in this case gets the promised
* damages 7 As soop would they be got by the
man’s ghost, as by his widow or his orphans,
Such from beginping to end — if under the pres-
sure of necessity the terms may be applied to a
nonentity which has neither—such, from the be-
ginning to the end of its fictitious texture, is the
providence of judge-made law : and under such
providence reigns a rule, sacred among lawyers
and lawyer-led legislators, consigning to in-
famy with the word theorist upon his forchead,
the man who shall dare to propose any such dan.
gerous innovation as that of applying a remed
i any shape, to mischief in any shape, before it
has been proved to have already taken place.
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What, at the same time, will be no less ma-
nifest is — that by no other means can these
individual circumstances he aseertained, either
with anything near the securiry against de-
ceptious incorreetness and incompleteness,
or with nearly so little delay, vexation, and
expense,* as by means of those mutual er-
planations which take place with such pofiet
facility and cifect, wherescever at the cutset
of the canse, the paities are hrought toge-
ther face to face in the pre-ence of the judge -
in which confiontation 1s included and 1m-
plied, not only spuntancous deposition on
both sides, hut interrogation ex adrerso, and,
upon oceasion. even interrogations undequd-
gue, as in a forwer ehapter explained.

In a subsequent chapter, ou the occasion of
a particular specivs of fact, viz. the genuine-
ness or spuriousness ot a prosfered leral in-
strument, an exemplification will be given of
the servies which, by such timely opportuni-
ties of inutual explanation, would, throughout
the whole field of judicature, be rendered to
the ends and interests of justice,

Lelevant, orirrelevant ? — net superfluous,
or superfirous?  On questions such as these,
the power of Ceciding may to some eyes pre-
sent itsclf a< exposed in no inconsidirable
degree to abu~e. It will, however, le found
not to be so in a greater degree than many
cthers of the powers inscparably involved m
thie general power of julicatme: ard in par-
ticular that of deternining, in each individual
instance, whether, as just mentioned, the de-
gree of collateral inconvenicnee —— of delay,
vexation, and expense incident to admission,
shall or shall not he regarded as sufficient to
render exclusion preferatle.

As to these powers, particularly in the case
of irrelevancy or supertluousness, were they
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in ever so much greater a degree exposed to

uhuse, they would not be the less necessary :
since, but for the safegnard they afford, cases
would not te wanting in whicl, by the foree
of overbearing opulence, the merits of the
cause, as well as the substance of the less
opnlent party, might be overwhelmed and
drowned—drowned in an ocean of delay, vex-
ation, and expense.t

* Dxcept always the comparatively rare case,
in which, for a time or for ever. such contronta-
tion is either pfhiysicaliy ot prudentiully imprac-
ticable: in which case, oral examination tinds a
necessary substitute, temporary or deﬁmﬁveb in
the episivlery mode.

4+ In the idca of excluding a mass of evidence
on the gronnd of irrelevancy, a sort of apparent
self-contradiction may be ant to present itself ;—
for, “ How can yon tell what 1tis,™ it may be
asked, * till you have either read or heard it
But relevancy will, it is believed, be found to
regard the relation between fact and fact, rather
than that between fact and evidence — vather
than the relation between a given matter of [act,
and evidence dircet/y prohative of that matter of
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By the timely explanations just spoken of,
all unnecessary evil incident to the produe-
tion of evidence would be prevented; as in
every corner of the field of judicature, fortu-
nate enough not be polluted by the claw of
the techinical harpy, it is prevented of course.

Articles of evidence, of which, upon expla-
nation, it were seen and acknowledged that
they would he either irrelevant or superfiuous,
would be discarded, — discarded betore an
atom of that delay, that vexation, or that
expense, which would have attended the pro-
duction of them, had heen produced.

When, of two oljectionable articles of
evidence appertaining to the same fact—.the
one requiring but a small muss of delay, vexa-
tion, and expense—the other, a mass of those
sane evils in any amount larger. expectation
is entertained that the least burthensome may
suffice to command the decision, this least
burthensome wiil be the mass to be produced
in the first instance; eventual liberty being
rescrved for the production of the more bur-
thensome mass, should the other be found
insufficient.

§ 9. English Practice an redation to the ubove
Euids,

By the explanations just spoken of, the
ahove several evils would for the greatest
part he excluded. But out of these sawe
evils, and in & mass proportioned to the ag-
grepate mass of those same evils, does the
pmofit of Judge and Co. increase. 1t is there-
fore the interest of Judge and Co., that—not
the evils themselves, but the explanations by
which they would be excluded, should be ex-
cluded : — and excluded they are accordingly :
and of such exclusion a cornucopiz of those
same evils is the result: for the box of Pan-
dora is the cornucopi® of the man ot law.

Under the impossibility of determining be-
forehand. in relation to this or that article
from which advantage is looked for, whether
it will be deemed relevant and admitted, or
irrelevant and excluded,—in relation to this or
that article, whether after the production of
what other article there may be of the zame
tendency, a demand for it will be found exist-
ing, or whether it will not be found super-
fiuous,— every particle of information that
presents any the smallest chanee of proving
serviceable and admissible is anxiously looked

fact: — to reject evidence on the score of irrele-
vaney., will accordingly in general be, to say —
:his fact, the existence of which you reguire w0
be admitted to prove, viz. in the character of an
evidentiary fact or circumstance probative of the
principal fact in question, has not, supposing it
proved, any connexion with it, sufliciently close
and strong to compensate the mass of delay, vexa.
tion, and expense. that would he inseparable
from the produciion of it: — therefore it shall
not be produced.
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out for, hunted out, and, at an expense to
which there are no limits but those of the
pecuniary faculties of the party and the esti-
mated importance of the ecause, dragged to
the scene of action: and thus the pecuniary
faculties of the parties at least, if not the
theatre of justice, are oppressed by a load
composed of irrelevant or saperfluous, or ir-
relevant and supertluous evidence.

Of this aggregare mass of evidence — this
or that item — necessary and proper, irrele-
vant or superttuons,—cannot (suppose it found
or apprehended) be ohtained within the re-
gularly allotted time; — thus comes more
delay, and by need of application for this
extra time — and application made accord-
ingly — and opposed or not opposed, -~ more
expense.

“ How many witnesses have you to exa-
mine ?” So many. ‘ How many bours, think

you, inay the examination of them, with vour -

speech upon it, take up?” So many. < Ob,
then; trying the cause now will be impos-
sible.” Thence comes onc or other of two
jobs — a remanet, or a reference: — a rema-
net, with fresh fees for the counsel already
employed : — or a reference, with fees de die
wn dien as ahove, for others of the same robe,
one or more, In the character of judges.

Thux in one cause: — while, in another
cause, by economy or hy pecuniary inability,
this or that article of evidence, which on the
trial is discovered and pronounced to be in-
dispensable, is kept back: consequence, if it
be on the plaintiff’s side that the deficiency
has place, a nonsuit.

If on the defendant’s side, so much the
better: because, in that case, under the n+me
of motion for a new trial, comes a second
for trying whether there shall he a third; —
and thereapon, by the blessing of God, that
third : — whereas, in the case of the non-suir,
f1wo is the nnmber of blessings to the enjoy-
ment of which, in the first instance at least,
the piety of the long robe is limited.

Till a quarter of a year, or half a year, or
a whole year, after the discovery has been
made, no misconception shall be set right, no
errar corrected, no omission supplied, no ob-
scurity or ambignity cleared up — till a quar-
ter, or half a year, or a whole year, according
to the distance from the seat of government
— behold mn this state of things one of the
laws virtually included in the institution of
terms and circuits: and this too under a
gystem, under which, in virtue of the prin-
ciple of nullification, errors are imputed to a
man ad libitum—errors for which, if not finally
debarred of his right, he is thus, in his pain-
ful pilgrimage for the attainment of it, thrown
back, for having omitted to interpret, or
failed in his interpretation of, this or that
dream that never had been communicated, if
&g yet it had been so much as dreamt.
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And merely because they are told so —
told so by a set of men whose profession it
is to deceive everybody, and whose interest
it is to deceive them,—still, and in this nine-
teenth century, the good people of England
are weak enough to conceive it possible, that
a system, with two such features in it as the
above causeless delay established by law, and
nullification for causes foreign to the merits
~— (1wo such features out of twentv such that
haveelsewhere® heen brought toview '-—could
have really bad for its ohject the furtherance
of the ends of justice.

Of these swo features, one alone, viz. that
of religiously-established delay, suffices of it-
sclf, in the eye of an English lawyer, to ren-
der the very 1dea of emploving exclusion of
evidence provisionally, 1n the character of a
rewedy against delay, not merely odious, but
ridiculous, and scarcely intelligible. That the
quantity of delay established should be re-
ducible to anything less than at least ninety
tines as great as it need be, and elsewhere
is, —is a state of things, to the conception of
which, even in the way of fiction, fumiliar as
fiction is to him, his mind kuows not how to
fastion itself

Uuder the common-law, the jury-trial sys-
tem, all these gordian-knots are cut through
at astroke. A mass of evidence, to the quan-
tity of which, and consequently to the length
of tine uecessary to the exhibition of which,
there are no determinable Limits, is undertaken
to Le forced into the compuss of a single sit-
ting. The eunsequenee is,—that, in no small
proporfion of the whole number, causes are,
of necessity, badly tried, and, in another not
inconsiderable proportion, they are not tried
at all. In these last cases, the cause i< sent
off, as above, to reference : and thus it is that,
at common law, the trial of matters of fact
mukes a job for the henefit of barristers, fee’d
in the character of judges, quoad hoc in the
character of referees, or arbitrators; — as in
equity, for the benefit of the sort of subor-
dinate judges called masters : both receiving
payment, in such a mode as puts their in-
terest in a state of the most point-blank
opposition to their duty : — payment, viz. in
proportion to the quantity of delay, vexation,
and expense, to which they bave given exist-
ence—both operating in that secresy by which
every desirable facility is afforded to the sa-
crifice to which the interests of justice bave
been doomed.

By way of prelude to this scene of pillage,
the parties, without any of the benefit of jury-
trial, have had the whole of the expense: and
thus it is, that the more completely incom-
petent it is to its professed and pretended ob-
Jects, the more indefatigable are the eulogies
of which this mode of judicature may for ever

* Scotch Reform, s
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be assured, at the hands of the only class of | of exclusion will be found capable of being
persons who can so much as pretend to have ; deduced from it.

anything liké a distinct and adequate eom-
arehension of it.

In relation to this subject, anything in the
way of detail would here be not only mis-
placed, but needless: in another work,* in-
dication, and in considerable detail, has becen

i
{
i
|
[
I
!

If by interest, a proper ground for exclu-
sion were afforded, all evidence that has the
human breast for it~ source, would be to he
excluded : all personel evidence ; and along

< with it, all justice.

given, uot only of the miscluef, but of the
remedy —the only sort of remedy which the

nature of the case admits of.

CIHAPTER XXIL

EXCLUSION COMIINUED—CAUSES FOR WHICH
IT CANNOT BE PROPER.

§ 1 Avoidance of Deception : wviz.

Imbeciluty.
A crass of cases in which (as there has
already been more than one occasiou inci-
dentally to observe,) exclusion of evidence
cannot (it will be seen) be inany instance
proper, that is, subservient to the ends of
Justice upon the whole, is that in which it
bas for its sole ground or cause, a regard for
the direct ends of justiee, viz. the desire of
preventing misdecision, in respect of the
question of fact —and thence of preventing
deception, deception by the operation of (he
evidcuce, against which, in the character of
a safeguard, the exclusion of 1t is proposed.
Say for shortness, exclusion on the score or
ground of deception ;—or, exclusion for fear of
deception.

Imbecility, interest, improbity, viz. on the
part of the individual whose testimony is in
question: to one or other of these heads will,
it is supposed, be found reducible every plea
for exclusion, in the euse where it has danger
of deception for its ground.

As for imbecility—intellectual infirmity —
were it not for the purpose of showing that
it has vot been overlooked, it would, in so
abridged a sketch as the present, be scarcely
worth mentioning.  In the body of the work,
it will be hrought upon the carpet, and with
it the imbecility displayed upon the subject
by English judges, whoare not the less good
witnesses,

Mental derangement, non-nge, superannua-
tion : these three words may suffice to bring
to view its modes, — its modes as deduced
from its causes. As to trustworthiness, it
depends in this case altogether upon degree:
depending upon deqree, it depends upon idio-
syncrasy : and of idiosyncrasy, examination,
which cannot be without admission, presents
the only test.

§ 2~Through Interest ; viz. Sinister Interest.

1. Of interest, it may perhaps by this time
be snspected at least, that mo proper canse
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2 Ot interest it has been shown (Ch. VII.)
thar but for its influence, no evidence at all
would ever he produced : that if it be by -
terest that all mendacious incorreetness and
incompleteness is produced, so it is by inte-
rest that all security against deceptious, —
against mendacious, as well as against teme-
rarious incorrectness and incompleteness,— 1s
vroduced.

3. From interest, it is only through the
medium of incorrectness or incompleteness
that deception can be produced. From in-
terest, the worst .that is apprebended as the
immediate effect of it — the effect of it on
the testimony of the witness, is falschood ;
i. ¢. material 1ncorrectness or incompleteness.
Now from such falschood, no evil effect —
to the purpose of the individual occasion at
least. is produced, but in so far as deception
is produced. But of fulsehood, even of medi-
tated falsehood, deception is no necessary or
constant consequence; and in so far as ante-
cedently to decision it is detected, instruc-
tion, — and in so far, not misdecision, but
right decision, is the natural fruit of it.

4. In the casc of mendaeity-prompting
interest. —in proportion as its mendaeity-
prompting influence is obvious,— obvious to
all mankind, exactly in that same proportion
is it unlikely to prove deceptious.

5. A pecuniary shape, is that shape in
which its mendacity, and temerity-promoting
influence is most plainly and most universally
obvious. It is in this shape, and scarcely,
if at all, in any other, that interest has been
taken for a ground of exclusion by the foun-
ders of the English law of evidence. Love
of power, —regard for reputation, — sensual
appetite, — sympachy, — antipathy,— in none
of all these shapes, single or in combination —
no, not though all were combined together,—
is any influence, worth the employing of this
their universal remedy for guarding against it,
attributed to interest, by tbese sages. Such
is the truth, such the depth, of their system
of psychological dynamics; — love of money
is the only love which in their theory has
any force.

6. In the ordinary concerns of life, business
in general is undertaken and carried on, in
part or even wholly, on the ground of infor-
mation from persons, in whose breasts, not
only interest, but interest in a pecuniary
shape, is acting, and that with no less force
than what it would, on a judicial occasion,
be acting with within the breast of a wirness
or party, and without that restraint which, in
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the case of judicial testimony, is applied by
the fear of punishment and public shame.
Under these circumstances, deception is, it
is true, hut oo common; yet, in comparison
of undeceived jadirment, rightly deduced
frow statements true or false, or partly m
the one case. and partly in the other, the
case of deception is still comparatively but a
rare one, Deception a3 often as it vecurs—
deception, as being a case comparatively ex-
traordinary, is sure to attract notice : —right
judgment, being the ordinary ease, passes
unohserved, and no account i< tuken of it.

The giving admisslon to what is called in-
terested evidence (ns it there were uny evi-
dence that were not in some way or other
under the influence of interest,) is therefore
not a rash projected experiment that remains
to be tried : — it is a course of experience
that has been carrying on, and with suecess,
as long, and to as great an extent, as human
life itself.

§ 8. Through Improbity — including Reliyious

Persuasion.

In the order of consideration after interest
comes jmprobity.  Why?  Because it
only through the medium of interest, that, in
the case of improbity, danger of deceptious
incorrectness ur incompleteness can be pro-
duced. Exposed to shame at any rate, and
to panishment, unless in this respect. in man-
ner before mentioned (Chap. 1X. Oath.) the
legi-lator has been wnohservant of bis duty.
the testimony of the most profligate man will
not be any more likely to turn aside into the
path of menducity, —no, nor even iuto the
less crooked path of temerity — than that of
the most virtuous, unless led into it by the
promoting influence of interest — of intcrest
in some sinistronsly-direeted shape.

To the head of exclusion on the score of
tmprobity, belongs exclusicn on the score of
religinus persuasion — persuasion on the sub-
ject of religion. Not that to persuasion, how-
soever erroneoug, nor even how mischievous
socver the error resulting from it, — not that
even to such persuasion, supposing it sincere,
any such imputation ecould consistently with
justice be attached, but that such is the mm-
putation which in fact men are but too ge-
nerally found in such cares to atach to it

Concerning atheism, it can scareely fail of
being acknowledged as soon as mentioned,
that the mode of persuasion indicated by it is
of that sort which eannot ever be proved upon
a man but hy means of veracity on his part —
and that to a degree of which, even among
Christians, the extreme rarity is proved hy ex-
perience, unhappily but too incontestibly: —
veracity in circamstances in which, in case
of mendacity, detection is impossible. For
in such -ecurity rests every false declaration
of internal persuasion, of the falsity of which

1=
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no special indication ean be given by any spe-
cial external sign or act.

As to cacothesm, it is an appellative,
which by any per<on to whom the granma-
tical itnport of it is known, canuot be refused
to any religious persuasion, in so far as to the
Ahrighty are ascribed by it any such quali-
ties as those of malevolence and maleficence.
But such unbappily are his attributes in the
eyes of religionists in general : malevolent in
description, he is benevolent orly in pame.
But urely. consistently either with moral
justice or grammatical propriety, not even on
the ground of any such persuasion, how per-
nicious soever in its effects. can any such im-
putation as that of improbity be attached —
that imputation, which, on the ground of
simple non-belief as above, as if i revenyge
for contradiction, men in general are so for-
ward to attach.

§ 4. Advowdance of Veration by Sely-Incul-
]:atum.‘

In the last preceding chapter, in the case
of a contlict betwixt any one and any other
of the ends of justice—say the direct and col-
latcral — the comparative magnitude of the
good and evil in question were held up to
view, f- eonstitating the proper criterion by
which, 1 every such case, the choice should
be determined. ‘The principle itself will
scarcely be regarded as subject to error: in
the agplication of it, should any error ever be
suspected, it i~ in the mode of application, if
anywhere, never in the pruneiple itself, that
the canse of the error will be found: —on
one side or other, for example, some item teft
out of the aceount: on vne side or the other,
to this or that item, such a quantity ascribed,
as turns out to be more or less above, or more
or less below, the truth.

In the case of a penal law, for example,
the vexation which, in a given individual
instance, would, by the cvecntion of it, be
unavoidably prodoced m the breast of an un-
offending third person,—would the evil of it
be greater than that which, in the samne in-
dividual instance, would result from impu-

® Selfanculpation, onthis occa~ion self-acen-
sation, 1 the term that has been generally em-
vloyed: nemo tenetur scipsumaccnsare. This,
fmwever. is not the term suited to the occasion,
Aecusation implies spontancity: but whereea
question has heen put, the act of answering to it
1s not spontanecus. 1l adapted to the purposes
of correct expression, the term was not the worse
adapted, but the better adapted, to the deception
that was intended.

T'o inculpate a man, is to assert or to show that
his conduct has been blameable: by the man
himself, in certain cases, afier a question put te
him, this may be as effectually shown by silence
ax by discourse: but in any case, to say of silence
that it is self-accusation, is plainly a figare of
apqecl}, and, if employed in argument, a rheto-
rician's trick.
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nity on the part of an offender? If yes.
then, rather than the vexation should be pro-
duced, the impunity ought to be suffered to
take place. By inpunity given to an offen-
der, the ends of justice contravened are in-
deed the direct ends ; by reration, inflicted on
that same oceasion, the ends of justice con-
travened are but the colluferal ends. True:
but the question of real importance, the ques-
tion on which depends the propriety or impro-
priety of the choice is — not that of which
words, but that ot whichi <ensations, are the
suhject; viz. as between two lots of good or
evil, which is the greatest, which the least.

Laving out of the case all danger to inno-
cent third persons, coufine now the evil to the
offending breast. No evil here of that -ort
which stunds opposed to the durect ends of
Justice : as little — for let that too be part of
the supposition—any evil of that sort which
stands vpposed to the collateral ends of jus-
tice: no evil hut that of the punishment, and,
by the supposition, that pumshment not fall-
ing but where it 1s due. But in this case,
though of pumshment there be not any hut
what 1= due, of reration there is not less
in this case than in the other. Pumshment
itself 15 in itself neither mote nor less than
veration — vexation iutheted on purpose, and
for a particular purpose. But because there
exists not that punishment, to which, as often
as it is inflicted, the nawe of rerafton may not
also, and without.iinpropriety, he applied, does
it follow that punishment ought notin any case
to be iudicted »  Extravagance such as this
has never yet heen exemplitied.

Not only 1» pumshment vexation—vexation
at the time of its being inflicted, but to the

individual on whom, in the event of its Leing °
inflicted. it will be applied. all inquiry tend- |

ing to such iufliccion is already productive of
vexation. But, from this, does it follow that

no such inquiry ought in any case to be made? !

In the scale of extravavance, let the supposed
notion just mentioned stand ever so high, this
can scarcely be placed below it.

Among the singularities of English law, and
(note well) of judyc-inade law — lor under le-
gislatars'law, 1t will be scen, the case is differ-
ent — may, however, he seen a rule, composed
of this very extravagance. To a defendant in
a penal cause, not to speak at present of non-
penal ones, be the canse what it way, no ques-
tion, from the answer to which, supposing him
guilty, the discovery of his guilt may be faci-
litated, ought judicially to be put:—if put,
he is not bound to answer : —nor, from his
mlence, should any such inference as it is im-
possible for common sense to avoid deducing,
be deduced by law. And thus it is, that an
exclusion is put upon one of the most instruc-
tive species of circumstantial evidence.

But it is in the practice under this rule that
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| anything like consistency is no.more to be
found, than in the practice under any other
rale belonging to the law of evidence —not to
speak of any other part of the masz of judge-
made law. But whatsoever be the deduction
that imay here be found to have been made by
inconsistency, what remains will present but
too much matter for regret to every eye, to
whiach, by sinister interest, the speetacle of
human suffering has not been rendered an ob-
ject ot satisfaction or indifference.

In proportion as absurdity is gross and pal-
pable, the imputation of trifling is & reproach
to which it exposes every observation that can
e employed in the inamifestation of it.

In the cour-e of those which follow, not &
step can be taken hut this imputation must. be
encountered. But so replete with mischief,
and at the saine time so deplorably strong and
inveterate, is the prejudice in which this rule
is grounded —so completely under the diree-
tion of interested lawyer-craft have barbarity
and absurdity succeeded in passing themselves
upon the public mind for humanity and wisdom
— that few occasions, it is supposed, would be
i to be found, in which any such peril could be
encountered for a worthier cause.

1. Be the defendant ever so guilty, the only
ultimate evil that can befal him, whatsoever
be the evidence by which his guilt is niani-
tested, is that of the sufferiug, to which, en
the score of punishment, it may happen to the
question so addiessed to him, to be contribu-
tory. But if, for forbidding such questions, so
it be, that the danger of this evil constitutes
. a sufficient reason, where the individual to
whow the questions are addressed is the de-
tendant himself, so must it in the instance of
every other individual that can be mentioned :
i an equally sufficient reason must it afford for
‘f prohibiting all questions of that tendency, to
i
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whatever other individual it may happen to
them to be addressed : —in other words, for
offering impunity to every delinquent what-
soever,

2. Different, in this respect, might be the
ease, if, in the first place, so it were that, on
the part of men in general, when under pro-
secution with a view to punishment, there
existed any such propenvity as that of subject-
! ing themselves to the punishment, when, in
truth, they are iunocent; if, moreover, in
the next place, such were the strength of that
propensity, as 1o rendet the danger of a man’s
being made to suffer such undue punishment
by means of testimony given by him against
himself, greater than by testimony given
sgainst him by other persons at large: all
such inctuded, as by injury supposed to have
been received from him, or on any other
score have been placed in the numnber of bis
particular enemics. But if in human nature
there be really any such self-hostile propensity,
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no traces of it seem as vet to have come to
light.

3. Intbe character of a separate suffering,
resulting from the particular mode in which,
in this case, the evidence is obtained, —re.ra-
tion, hardship, suffering — everything of this
sort is altogether imaginary, The snffering
consists in the punishment. The punizhment
being given, is it in the natnre of mau, that
to him who is to suffer it, whether the evi-
dence, by means of whieh the suffering is
produced, be obtained from this source, or
any other souree, in this shupe or in any other
shape, it should make any the smallest sen-
sible differencer Before the aftirmative he
asserted, first let some one man be found
who, having his choice, rather than be made
to pay £3 by means of this sort of evidence,
the fact of the delingueney being in both cases
rendered equally manifest, and equally note-
rious, would put his hand into his pock: t, and
pay down £6.

4. Those who are free from guilt, —is it
possible that these should have been the per-
sons for whose protection the rule was in-
tended? They are exactly the very persons,
and the only persons. to whom it cannot ever
be of any use. Take any such person, for
example: by the supposition he is free from
guilt: but by the same supposition he is sus-
pected. This being the case, the suspicion of
which be is the object, it i= surely his interest
—if he be of sound mind, itis no less surely
his wish —to remove: it is accordingly as
well his wish as his interest that all such ex-
planations as can contribute to that removal,
and such, in particulare as afford the best
chance for it, should be afforded. But from
what other quarter can any explanations be
expected, of which there can be so good a
chance — if chance be here the proper term
— of their being directed to that end?

5. AUl other evidence —all evidence except
the te<timony of the defendant bimself —that
would have been the evidence, to which to
have applied the exclusion. supposing the eves
on which it depended npen to this one ohject,
shut against every other. But by such asub-
stitution, supposing it practicable, neither the
interests, nor consequently the purposes, of
the contrivers of this rule, would (as will be
seen presently) have been served.

8. If the saving a guilty defendant from the
hardship of ohserving that the evidence by
which his delinquency is exposed and his pu-
nishment produced, had been extracted from
his own bosom, — if this be the object, in pur-
suit of which the exclusion was estublished,
this object is after all not compassed. For
not only is any letter or memorandum, which
to the effect in question he has been deemed
to have written, read agaivst him, but any
oral discourse, which to that same effect he is
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reported to have uttered, is delivered in evi-
dence against Lim, delivered in his hearing,
and without seruple or reserve. In its purest
and most perfect state, in its acknewledged
hest state, —it is only in that state that evi-
dence fromn thissource finds the technical door
so inexorably shut against it. Yet open this
shut door is to evidence from this very source,
when once it has been strained through other
lips, and by that means reduced to the univer-
sally acknowledged inferior shape and condi-
tion of hearsay evidence.

7. Of the cxeclusion in the one instance,
coupled with the admission in the other in.
stance, what is the cffect of the rnle, as to-
wards the only person for whose sake, if for
anyhody’s, it professes to have been esta-
blished /

For want of <uch explanations, as very fre-
quently are neither obtained nor obtainable
trom any other mouth—explanations of which,
if true, the effect might bave been to substis
tute exculpation to conviction, — a lighter at
leavt, toa deeper shade of delinquency,.—con.
clusions to any degree dangerous to him are
liable to be drawn from such casually written
or hearsay evidence: and explanations to any
such effect are not received from him in the
character of evidence.

8. Ofthe exclusion thns put upon first-hand
cvidenee, while admission i1s given to second-
hand evidence, behold in one view the conse-
quences * —

1. Whatsoever be the purpose in question,
to that same purpose the information thus re-
ceived is almost sure to be incomplete — de-
ceptivusly incomplete: for in relation to the
matter of fact in question, whatsoever, if any-
thing, it be, that on the extrajndicial oeeasion
was sald by the party in question, it is only
so much as the deposing witness is at the same
time able and willing to recollect, that is thus
brought forth in evidence.

2. Of the remainder, which is not altoge.
ther suppressed, the aceount thue given may,
by want of recollection, by negligence, or by
improbity, have been rendered in any degree
mcorrect,

3. By the party himself, the incomplete-
ness might be complered — the incorrectness
corrected. No suck completion—no such cor-
rection, is permitted.

4. From the substitntion of such almost
necessarily incomplete to less incomplete, of
such naturally incorrect to less incorrect evi-
dence, the only means of completing the in-
completeness and correcting the incorrectness
being at the same time excluded, the innocent
are injured, as well as the gnilty served.

9. In those situations, and on those occa-
sions, in which the existence of real tenderness
for the feelings of the individual concerned,
as well as of the desire of coming at the trath,
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are most indubitable, no such determination
against drawing information from the most
instructive source —no such predilection for

IMPROPER CAUSES OF EXCLUSION.

second-hand, to the exclusion of first-hand !

evidence, is ever to be found.

In the case of a servant, or a child, if any
instanee of supposed mishchavioar is to be
inquired into, where is the master of the
family, where is the schoolmaster, where is
the father, where is the mistress, where is the
mother, weak enough to take for the model
of his or her conduet, in this particular, the
practice of English judges?

10. In the case of those bigher classes of
offences which have received the name of
Jelonies, this rule of spurious law has for
centuries been acting in the teeth of the only
genuine law.

By two successive statutes of Philip and
Mary (1 &2, ¢ 13; 2 & 3, ¢ 10,) in case
of suspicion of felony, the justice or justices
of the peace before whom the sispected per-
son is brought, are required “ to take the
examination of such persons,” as well as © the

information of those who Lring him.” Exami-
nation ? — concerning what? ¢ Conrcerning
the fuct and circumstances thereof,” says the

statute, — viz. of the supposed felony. To
what end * To the end that, in case of delin-
quency, such answers as shall have been then
extracted may, along with the other evidence,
contribute to Jus conviction, says the statute ;
— for this it ix, ¢ or as much thereof as shull be
matcrial tn prove the felony,” that is required
to be © putw writing,” and * certified,” and
s0 forth.,

It is in virtue of these two statutes, that
those eraminations are taken, whicl are so
constantly taken in every case of felony: and,
if not for the purpose of eveutually contri-
buting to conviction, for what other useful
purpuse could any such inquiry he made, or
have been ordained to e made ?

Untortunately for justiee and good govern-
ment, to offences below the rank of felony
this did not extend, nor has the principle of
it been extended. True it is, that in so far
as in point of mischievousness those offences
which in point of punishment fall short of

being equal to felonies, the demund for such !

evidence falls short of being so imperious as it
isin the ease of felonies : but in the same pro-
portion does the objection, — which on what-
ever score, and under whatever name—hard-
ship, severity, vexation, injustice, danger, or
nuisance, or whatever else the word may be,
capahle of being urged against the inquiry so
directed, — fall short, in point of strength, of
being equal to what it isin the case to which,
by and under the only genuine sort of law,
this most unobjectionable course for coming
at the truth is ordained and pursued — pur-
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sued, viz, either in reality or in appearance,
as is inost agreeable to the worthy gentiemen,
on whom in each individual instance it de-
pends.

11. Yes: as is most agreeable. For in
the class of cases in question, in which are
comprised the most highly penal, capital cases
included, by the exclusion put by judge-made
law upon such evidence, coupled with the
admission yiven to it us above by legislators’
law, a disgnised and despotic power of pardon
has been virtually placed in the bands of those
magistrates. Wishing to do justice, the ma-
gistrate conduets the examination according
to the intention of the legislature: — wishing
to show unduc favour, and at the same time
make a display ot clemeney and legal scienee,
he takes s stand on judge-made law, and
warns the eriminal agamst suffering the lan-
guage of self-acensation to issue from his
lips.

2. In the case where the punishment would
be no other than pecuniary, the inconsistency
of the practice with itselt affords the most
conclusive proof of ahsurdity, that it is in the
power of absurdity to receive. If the case
be called penal, under the name of punish-
ment, five shillings cannot be taken out of a
man’s pocket by evidence extracted imme-
diately out of his breust, through the medinm
either of Lis lips or hic hand. If the case be
called cird, money to any amount - money,
or morey’s worth, to the amnount of his whole
property. be that property ever so vast, may
be taken out of his pocket, hy evidence ex-
tracted — not indeed through the medium of
his lips, but — wlat in respect of the enor-
mity of the expense iz to him for worse —
through the medium of his hand ; — and this
is among the cases in which, to perform the
extraction, judyc-mad: law takes the name of
equity.

13. The class of malefactors, to which this
article of judge-made law is, perhaps, most
continually favourable, are those whose situ-
ation in respect of power and opiulence ex-
empts them, in the pursuit of sinister interest,
from the necessity of engaging in any of those
dangervns patbs by which men are exposed
to the hazard of being subjected to such pre-
liminary examinations: those whose crimes,
being committed on a large scale, and con-
sisting in peculation or in abuse of public
power, in some well disguised and protected
shape, receive at the hands of kindred iniquity
every practicable facility and indulgence: and
in this effect und tendency, eoupled with the
contribution made by it towardsthe aggregate
mass of disguised despotism vested in judicial
hands, may be seen at least probable cause,
if not of the creation, of the ever tender care
bestowed upon the preservation of it.
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CHAPTER XXIIL
BXCLUSIONS BY ENGLISH AND OTHER LAWS —
ANALYTIC AND SYNOP1IC SKETCHLIS.

§ 1. Undisyuised Erclusions.

OF the two most permanent and most com- |
prehensive grounds and cases of exelusion, a |

view, howsoever abridged, has been already

given a detailed view will be seen to oceupy |

the extent of not less than a volume in the
body of the work.”™ But even in this place,
to leave in the state of a mere blank space,
so0 important a compartment in the field of
actual jurisprudence, was not to be endured:
— an analytic sketch, howsoever meagre and
compressed, seemed preferable to total si-
lence.

Undisquised and disguised : hy these two
words, expression may be given to the first
and most comprehensive distinetion that re-
quires to be brought to view.

Undisguised the exclusion may he termed,
when, and in so far as, both the fuct of the
exclusion — the fact that upon a specics of
evidence of such or such a description an
exclusion hag been put, and the considera-
tion on which, in the character of grounds or
reasons, that exclusion has heen, or upon oc-
casion would be justified, seem out of doubt:
—disguised it may be termed, when, and in
go far as, either that fact or those reasons
appear more or less unobvious and difficult to
be discerned or ascertained.

Indirect — undiscriminating — limping —
undiscernible — blind —wanton : by these se-
veral adjuncts — somnetimes one, sometimes
two or more of them together, the exclusion
will, it is supposed, be found not unjustly
characterizable, in most, if not all of the
cases, in which it will appear susceptible of
the more comprehensive appellation of dis-
guised.

When the exclusion presents itzelf as hav-
ing been the result of a view taken of some
cne or more apprehended incomveniences.
considered in the character cf grounds or
justificative causes, serving as warrants for
the exercise of such an act of power, the
act of exclusion, as well as the consideration
or considerations on which it was grounded,
will concur in entitling it to the appellation
of undisguised: — and here, although the
ground itself shonld in the balance of reason
be found deficient, still it 1s to thought itself,
not to the mere absence of it, that the ex-
clusion will appear referable.

On a simple ground, or on a complex
ground : by these two worde, viz. simple
and complez, may be characterized the dis-
tiuction which takes for 1ts subject the cases
in which the exclusion is undisguised: —
simple, when ore circumstance and no more

* Viz. in the original edition.
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presents itself as the ground on which the
exclusion was built: — complex, where se-
veral such grounds present themsclves.
Take, in the first place, the case where
the gronnd of exclusion is simple. In this
as in other cases, the ends of justice which,
if any, have been had in view, will have been
either the direct ends, or the colluteral ends:
— the dueet ends, viz. prevention of misde-
cision, in the several forms of which it is

susceptible: — the collateral ends, 1. e. pre-
vention of unnecessary delay, veration, and
eXprense,

Misdecision, in so far as produced by evi-
dence, is produced through the medium of
deception: deception. i. e. erroneousjudgment,
produced by it in the mind of the judge,

On the part of an article of evidence,
whatsoever circumstance tends to diminish
its justly probative force——this same circum-

! stance, in proportion as the judge fails of

being adequately apprized of such its ten-
dency, tends to produce deception in the
wind of the judge. On this cousideratien,
every such circumstanee bas been already
stated as coustituting a proper ground for sus-
picion, though, for the reasons that have been
given, not a proper ground tor erclu-zon.

In English practice, any such canze of
iuferiority, Lhow winute soever, is to a lurge
extent considered and employed as a proper
ground for exclusion: but with a degree of in-
consistenry, of which intiuation has been al-
ready given: — such beine the eifect, which,
in cases where the force of the cause i+ at its
minimam, has been deduced from 1t, while in
cases in which that force 15 at its marimum,
this same effect has not beeu deduced.

Such, so far as conrerns cxclusion of evi-
dence, is the complexion exhibited by English
practice, when viewed in a mass, and when,
aml as the cases successively present them-
selves, groupe after groupe. In pariicular
groupes, this cowplexion will not be seen to
exhibit any considerable change.

In regard to collateral meonvenience, in
all its three several forms as whove, it has
been stated as capable of constituting a pro-
per ground ot excluciov: the propriety de-
pending, on each individual oveasion, upon
the proportion between the two evils — viz.
the evil to be apprehended in case of excle-
sion, anii the evil to be apprehended in case
of aduission. Atthe sawetime, temperaments
have heen brought to view, having for their
objeet the exelusion of evil from both those
sources, the complete exclusion of it, or, at
any rate, the reduction ol it to the least di-
mensions of which it is susceptible.

In English practice, in the shape of delay
or expense, such collateral inconvenience ap-
pears scarcely to have heen taken into ac-
count. In the shape of vexation it has been
employed in the character of & ground of ex-
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clusion, but with a degree of inconsistency,
of which intimation has also been given above.

Let us consider, in the first place, the di~-
tinctions which present themselves in the
case where the evil, by the appreliension of
which the exelusion was produced, has been
misdecision, viz. throuch deception.

The fact, to which the article of evidence
in question immediately applies, may be either
the fact itself which is in question, -— say as
before, the prineipal tact, — or some other
matter of fact, which, in relation to it, is
considered as eridentiary,—say as before, the
evidentiary fact, — viz. either probative or
disprobative. In the former case, the evi-
dence is said to be direct. in the latter case
ix all e/rcumatantial evidence, as abuve.

In its very nature, circanstavtial evidence,
viz. any single arricle taken by itself, has al-
ready been stated as being generally inferior
in probative force to dwrect, (though not so i
disprobative,) and in o far, as being corapara-
tively speaking a proper ohject of suspicion,
but in no instance as involving in its uature
a proper ground for exelusion.

In English practice, circumstantial evi-
dence, as such, is ot in general considered
as doomed to exclusion : but, in cases to a
considerable extent, it will be tound to be
s0; as will be seen more particularly in the
body of the work.

Take now the cuse in which the evidence
is direct.  Source and shape : in these two,
may be seen the characteristic terms by which
the two branches produced by the next divi-
sion, will stand expressed.

If, in respeet of probative force, weakness
be on any specific ground imputed to the
evidence, the object pointed to as the seat
of the weukuess will either be in the source
from whence — i. e. the per~on from whom—
the evidence is immediately derived, or the
shape in which it is received or exiracted
from him.

If, as above, it be in the person—1. e. of |

the proposed deposing witness—it will be
either iu his relative position, relation heing
had to the means of wnformation afforded by
it, or in the personal character and qualities
attributed to him.

As to his means of information, it will
have been presented to him either ab intra,
by internal cognizance, — or ab extra, by ex-
ternal report: in the former case, it is af-
forded to him by the perceptions presentcd
to him by his own senses or intellectual
faculties ; in the other case, by the supposed
perceptions of some other person or persons
as teported to him by such other person or
persons, In 80 far as the former is the case,
1t is only to his own personal character and
qualities as abuve, that any such imputation
as above can point itself: in the other case,
whatsoever be the personal character and
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qualities ascribed to such his informant or
inforinants, the testimony delivered by him
will, by at least one degrce of distance, be
removed from the seat or supposed seat of
perception: and by such remoteness, how
entire soever be the trust wortbiness of the sc-
veral supposed informants, — by such remote-
ness, in proportion to the mumber of degrees
by which as above it is increased, will in
every case he presented an incontestable
caure of weakness, or diminution of justly
probative force.

In so far as the alleged cause of weakness
lies in the supposed character and qualities
either of the deposing witness, the supposed
percipient witness, or of any supposed in-
terinediate reporting witness or witnesses —
the alleged seat of snch weakness lies in the
supposed nature of the rouree from which, or
of this or that one or more of the channels
through which it is suppnsed to have passed.
In the other case, it lies in the remoteness of
the information trom its supposed source.

State of the wmtellectnal department — state
of the meral department, of the man’s mind :
sueh are the terms by which the two branches
prodiced by the next division may stand ex-
pressed.

Imtecility independently of age, imbecility
by reason of age—such is the distinction
that Las place when the disorder in question,
viz. apprehended untrustworthiness, has for
its seat the intellectual department as above.

Having its source in the circumstance of
age, imbecility will have for its efficient cause
either deficiency or excess : — deficiency, viz.
in the cace of non-age; -— excess as n the
case of caducity, or say more expressively,
anliquation.

1f the disorder have the moral deportment
for its seat, it can have no other than sinister
interest for its efficient cause — sinister inte-
rest, i. e. as above, interest in any shape act-
ing in the sinister direetion here in question;
viz. a direction in which its tendency is to
ptoduce deceptious incorrectness or incom-
pleteness in the evidence.

Actual ezposure to the operation of sinis-
ter interest in this or that particular shape—
more than ordinary sensibility to the action
of that stimulant: to one or other of these
circumstances will the disorder in question
be referable, in so far as, having its seat in
the moral department of the human frame, it
has for its efficient cause, sinister interest, as
above.

Actual exposure to the action of sinister
interest in the case of him who, with refe-
rence to the matter in question, is, in the
language of English law, said simply to have
an interest, or to be, if a witness, an inlerested
witness.,

To the purpoze here in question, more then
erdinary sensihility to the action of sinister
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interest is expressible in and by one word —
improbity.

If the positions hereinabove endesvoured
to be established be eontormable to reason,
suspicion, and no more than suspirion, is the
proper practical inference deducible from any
such disorder, actual or presumable, in the
frame of mind of the proposed witness, and
that whether the intellectual or the moral
department be the seat of it.

Not only ir England, but in other countries,
and probably without exception in all vther
countries, either by statute or by judge-made
law, have causes of exclusion been deduced
from all these several sources: but with a
degree of inconsistency, the complete deve-
lopment of which would require volumes.

Period of supposed perception, and period
of deposition: by the state of things that has
had place in one or other or botb of these two
periods, it is, that the shape in which the evi-
dence presents itself is determined; and to
one or other of which any intrinsic weakness
that can be found imputable to it will be to
be referred.

In so far as the period of perception is the
time to which the weakness is referred, the
imputation will have for its ground the ab-
sence of some one or more of those accomnpa-
niments which, in the case of preappointed
evidence, have already been brought to view
under the appellation of formalties: —in so
far as the period of deposition is the time to
which the untrustworthiness imputed to it
is referred, the imputation will have for its
ground the absence of some one or more of
those accompaniments which have already
been brought to view under the appellation
of securities — securities for trustworthiness,
securities against deceptious incompleteness
and incorrectness.

As to formalities, the state of things which
admits them is confined to that which adrits
of preappointed evidence: a case in which,
the fact in question being foreseen, provision
is made beforehand for the preservation of the
means of proving it.

Of the accompaniments which, in the cha-
racter of formalities, presented themselves as
promising to be in the most advantageouns way
conducive to that proposed end, a general idea
has hereinabove been given: —suspicion, not
erxcluston, has on that same occasion been men-
tioned as the practical inference, and the only
practical inference proper to be deduced from
any incorrectness or incompleteness, with
which the best of such of them, as on any
given occasion happens to have been em-
ployed, may be found chargeable.

In the state and condition of English law,
statute and common law together, notice of
the tissue of inconsistencies obseryable under
this head has been already given. In the way
of real law, — m the way of prospective law,

VIEW OF TIIE RATIONALE OF EVIDENCE.

[Cu. XXIL

I —no tolerably complete system of formalities

ever appointed : — in the way of judge-made
| law,—in the way of ex-posi-facto law,—here
| and there, this or that formality set up in the
character of one that ought to be observed:
— from the non-observance of this never-
notified formality, exclusion sometimes de-
duced, sometunes not : — practical inference,
always exclusion, it anything; simple suspe-
cion, never.

Piescribed or not prescribed by the law, the
securities termed fur malities — the securities
for the eventual forthcomingness of adequate
evidence — are capable —sueh is their nature
— of existing and heing employed, without
having been called into existence by the law.
The securities termed as above securities —
the securities against deceptious incorrect-
ness and incompleteness in the evidence when
produced —are, almost without exception,
creatures of law, depending upon the law for
their existence.

As to these last-mmentioned securities, if the
positions herein endeavoured to be established
be conformable to reason, in so far as practi-
cable, —prudential as well as physical practica-
bility raken into the account, —to a proposed
| article of evidence not yet brought into exist-
| ence, they ought, all of them, to be applied :
as also, upon occasivn, to an article of evidence
already in existence, ~uck, if any, as have not
asyet been applied toit; and from the absence,
coupled with the inapplicability of all or any
of them, susycion, but not exclusion, ought to
be, and that uniformly, the principal inference.

In the course taken under this head by
English law — understand judge-made law —
for 1n this part, as alnost in every other part
of the field of evidence, it is tu the judicial
authority that the framng the rule of action
bas been alinost entirely abandoned by the
legislative—the features of inconsistency have
already been chown to be still broader, per-
haps, than in any other, Theaccompaniments
Dest adapted to this purpose have been fully
understood ; and on these occasions —1i. e.
on the occasion of those modes of trial in
which the mode of procedure has not been
capable of being shaped altogether according
to the interest and pleasure of the judges —
the absence of any of them has been laid hold
of as a ground of exclusion; and exclusion
— inexorable exclusion —in some instances
has been put upon the evidence accordingly ;
while, on other occasions, viz. onthe occasions
of those modes of trial, the framing of whieh
has been the work of the uncontrouled autho-
rity of the judges — on those occasions, all
these securities have been excluded, — that
inadequate portion of them excepted, which
has been wrapped up in, and disguised and
enfeebled by the ceremony of an oath : — and
thus, as far as circumstances permitted, the
door has been shut against evidence in its
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most trustworthy shape, opened to it in no
shape but the most deceptious that could be
given to it.

Remains the class of cases, in which, for
the designation of the ground on which the
exclusion appears to have been built, the
term complex was employed. Fear of the
evils opposed to the direct ends of judicature,
fear of the evils opposed to the collateral
ends of judicature, or one of them; in other
words, desire, real or pretended, of avoiding
to produce misdecision through the medium
of deception — desire, real or pretended, of
avoiding to produce, in this or that parti-
cular shape, veretion: such were the two
grounds, with a view to which the word
complex was employed.

The individual in question, a party to the
suit or cause — a party, whether plaintiff or
defendant ; — the individual in question, con-
nected hy the matrimonial tie, with a party in
the cause, bearing towards him or her, the
relation of wife or husband: —

By these two more particular cases, the
class of cases here in question are, if not
absolutely exhausted, at any rate extensively
exemplified.

From neither of these grounds, saving the
comparatively narrow exceptions already in-
dicated, if the positions hereinabove endca-
voured to be established be conformable to
reason, on neither of them, nor, for the same
reasons, from both of them put together, can
auny proper cause of exclusion be deduced.

Under English practice, inconsisteney may
be seen triumphant here as elsewhere : exclu-
sion abundant, but far from constant :— where
it has place,—what the ground of it has been,
— what the mischief meant to be avoided —
whether one alone of the two mischiefs in
question, or hoth, is not always clearly dis-
cernible : — to an ample, though not every-
where easily definable extent, the front-door
has been shut against the evidence, but a side-
door opened toit:—fact in question the same,
— state of interests the same —— the same in
quantity, in quality, or in both — no matter,
80 the name given to the species of suit or
eause be different : —— since thus, besides the
general benefit of uncertainty, and thence of
obscurity and confusion, —two or more suits
or causes have not unfrequently been manu-
factured out of one.

In the case where the term negative ap-
plies to it, the exclusion has for its efficient
cause the non-application of some legal in-
strument neeessary to the obtainment of'\the
evidence,

On the part of a proposed witness, ante-
cedent and introductory to the act of deposi-
tion, may be seen a multifarious and complex
train of acts — all of them, for the purpese in
question, sufficiently brought together by one
word, forthcomingness.

Vor. VI,

EXCLUSIONS BY ENGLISH AND OTHER LAWS. 113

Correspondent to these two modes of being
on the part of the proposed witness, are so
many modes of negative exclusion on the
part of the law : non-provision of the powers,
and other means necessary to the production
of deposition, on the part of the proposed
witness, supposing him in a state of forth-
comingness ; — non-provision of the powers
and means, one or more or all of them,
necessary to insure his being found in that
state,

When, and in so far asit is left to a man’s
option, whether, on the occasion in ques-
tion, he will or will not appear and act in
the character of a witness, — in this case, in
the positive sense, exclusion is not put, but
in the negative sense, exclusion is put, upon
evidence.

In the present work, what in relation to this
head is contended for is, that, —due provision,
excepted in this as in all other instances, for
the case of preponderant inconvenience in
the shape of delay, vexation, and erpense,
more particularly in the shape of vexation, —
to render or not to render to justice, service
in this shape ought not to be left to the
option of the individual : — in other words,
that negative exclusion is not proper, but
where positive exclusion is 5o too : — for that
of such option the tendency is to stock the
judicatory with partial, and in that respect
less trustworthy witnesses: and more par-
ticularly to render testimony, and thence
decision dependent upon money or power —
upon overbearing and appressively aristoces-
tical influence.

A3 to actual law: under this head, as under
80 many other heads, judge-made law may be
seen exhibiting its usual inconsistencies as
well as its usual imperfection and deficiency :
in regard to forthcomingness, to no small
extent the necessary means not applicable,
because not created: — in other instances,
though created, not suffered to be applied.

In particular, as to optionality, when the
only shape in which evidence is admitted is
that favourite shape which is the worst of
all shapes in which the information admitted
receives the name of enidence — viz, affidavit
evidence, — deposition or non-deposition left
completely at the option of the proposed
witness: — thereby the probability of mis-
decision, viz. through the medinm of decep-
tiously incorrect and incomplete evidence,
screwed up to its mazimum — say, in one
word, mazimized.

§ 2. Disguised Exclusions.

So much for the cases where the fact of
the exclusion, the evidence it applies to, and
the ground which, in point of utility, real,
or supposed, it proceeds upon, all lie open
to view. Come now the cases in which,
wrapt in some disguise, these same objects
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shrink from ohservation. Thick is now the
darkness that covers the face of the juris-
prudential deep.

Analysisis here at astand. Directed by her
best guide, pursuing here and there sueh faint
lights as offer themselves, cnumeration enters
upon her task, without any assurance of its
completion.

1. Cases where the exclusion is effected
oy limits set to the quantity of evidence that
shall be allowed to be extracted or received:
for example, to the number of the witnesses
who, in the case in question, or in relation
to the fact in question, shall be heard: innch
as if a similar limitation werc sct to the
number of sheets of paper on which the de-
positions shall have been entered, or to the
bulk or length of the aggregate mass. Spa-
nish, not English, is the system of law from
which the idea of this species of exclusion
has been derived. Vexation on the part of
the judge, thence perplexity, thence misde-
cision — or delay, vexation, and expense — or
both, appear to have been the evils the avoid-
ance of which was contemplated here.

In this case, the object hid from sight is —
not the fact of the exclusion, but the parti-
cular nature of the evidence to which it ap-
plies.

2. Cases where the exclusion iz effected
by limits set to the length of time during
which evidence shall be received: thence
excluding in the lump whatsoever is over
and above the quantity that can be received
within the length of time thus limited.

To this head belongs the exclusion put,
under English law in jury-trial, by the practice
which confines the quantity to that whicb
can be received oun the compass of a single
sitting : in particular, when justice travels
post, as on the circuits. Of the evidence
thus excluded, the nature is wrapt in impe-
netrable darkness. Even the fact of the
exclusion seems to have been asccret to the
people at large. In the instance last men-
tioned, the exclusion will be readily enough
acknowledged to be absurd, being outlandish,
and having nothing to do with jury-trial: —
in this latter instance, it is as it should be,
being English, and connected with jury-trial,
and thereby with liberty.

Such is the justification which the man ef
law has in store for it, should eyes ever be
opened, and complaint made of it — made by
any of the thousands who, under and by vir-
tue of it, are wronged and plundered.

‘Want of reflection seems to have here heen
the cause — if not of the mischievous arrange-
ment itself, at any rate of the patience of the
people under it — if not of the creation of
the abuse, at any rate of the preservation of it.
On these occasions, end in this manner, evi-
dence continues to be exeluded from the
judicatery, beenuse reason continues to be
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excluded from the throne, custom and preju-
dice having usurped 1ts place.

3. Cases where, before the body of evidence
which the fact happens to have afforded has
been collected, or otherwise disposed of, such
evidence es bas been already collected is kept
concealed. Of such concealment, one effect,
and that a declaredly intended effect, is —to
put an exclusion upon all such other evidence,
in regard to which, but for such concealment,
cither the need of it. or the means of procuring
it, would or might have been indicated.

In this instance. the exclusion is a natural,
and seems to have been a constant accompa-
niment of the Rome-bred mode of collecting
evidence,—viz. extraction per judicem ad hoc,
in secreto judicis, partibus non prasentibus —
and from the Roman school, adopted and em-
ployed in the English edition of Rome-bred
procedure, as employed in the equity, the ec-
clesiastical, and the admiralty judicatories.

In this class of cases, the disguise is still
thicker than in the class last mentioned: the
mode of exclusion still more indirect.

The evil, the contemplation of which ap-
pears to have furnished, in this instance, not
only a pretence, but in some measure a reason,
is — the umnmensity of the mass of collateral
inconvenience .— of delay, vexation, and ex-
pense — to which the evidence thus excluded
might perhaps have given birth : but to what-
soever evidence may come thus to be excluded,
the reason cannot apply without haviog in
the first place, and with equal justice, been
abplied to whatsoever has been, and is pre-
destined to be, admitted.

Ilere, us elsewhere. the mischief has for its
causc — the exclusion put by technical pro-
cedure upon those timely explanations be-
tween the parties in the presence of the judge,
to which there has been such frequent ocea-
sion to make reference, and which, under the
natural system of procedure, take place of
course.

4, Cases where, to this or that species of
evidence, are given, if by any general rule,
the denomination and effect of conclusive evi-
dence. The effect is to exclude in the lump
all evidence whatsoever, that could have been
brought on the other side.

This conclusive and exelusive evidence, .
is it of the nature of direct evidence? Infal-
libility and impeccability are the attributes
ascribed to the witness. Is it of the nature
of circumstantial evidence? Between the prin-
cipal and the evidentiary fact in question, a
connexion is supposed, so cloge and intimate,
that, in the whole storehouse of nature, no
species of fact has place, by which, in the
character of an infirmatwe tuct, a severance
between them is capable of being made. (ases
of this sort are at any rate extremely rare:
and if so it be, that of any such infirmative
fact no instance exists, the udvantage reaped
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from the exclusion of such non-existent evi-
dence cannot be very considerable.

Either inoperative or deceptious, — in the
first case nseless, in the latter case pernicious,
—such is the character of any such gencral
rule.*

5. Cases where, for the proof of this or that
particular species of fact, this or that particu-
lar instrument, document, or other species or
article of evidence, is pronounced indispen- |
sably requisite. The effect is— to put an ex-
clusion upon all other evidence, in relation to
the fact in question, on the same side.

In the last preceding case, the evidence ex-
cluded was—all evidence on the opposite side.
Counterparts, or companions, as it were, to
each other — and notill-matched — are these
two cases.

Of this species of exclusion, the most im-
portant exemplification is that which is af-
forded by the rules that have taken place,
respecting the evidence required in proof of |
the genuineness of an instrument of contract
—say a deed cr awill. To the examination of
this particular sort of case, the next succeed-
ing chapter has been appropriated.

* Evidenre conclusioc— presumption in law,
To the eye of unsophisticated common sense, one
and the same fact, and that the only fact of which
these phrases are ever really conclusive — and of
that, as often as they oceur, they may well be |
taken for conclusive, — is the presumption, fool- |
ish or dishionest, of the man of law.

Between the principal fact and the evidentiary
fact in question, can any room be found for any
infirmative fact or facts? The inference is liable
to prove false; the rule by which it is rendered
peremplory is pregnant with deception. (an no
such room be Igund ?—_the rule which makes the
inference peremptory is needless: no danger is
there that an inference to the effect in question
will fail of being made.

Whichever be the mode of trial, viz. with or
without Jury, in which a conclusion is thus blindly
drawn, the eftect of it is to pronounce, on the sub-
Ject of the individual fact in question, judgments
grounded upon other individual facts that are
irrelevant to it— inferences drawn from other
fap&s,‘that, individually taken, have nothing to do
wi

1it,

Such is the mischief when the case in which the
blind conclusion is employed is an equity-law
case, an ecclesiastical-law case, or an admriralty-
law case. Isita common-law case? It is then
l'iy a jury that the guestion should have been tried.

o the other mischiefs, add now that of taking
the question of fact out of the hands in which in
form and pretension it is reposed — out of the
bands in which constitutional principles have re-
posed it,— out of those only proper hands — into
improper hands, — the hans;o of the judge or
Judges. Behold in both cases, folly: in the last
case, frand and usurpation.

Ona trial for a crimins! offence, amongst others
murder : in this and that case the law presumes
moalice. Of the presumption in this case, what is
the plain English? That, fearing that by a jury
the man would be sequitted, the deteymination of
the judge is, that he shall be convicted.
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6. Cases in which, to one and the same fact,
witnesses, in a number greater than one, are
pronounced indispensably requisite. The ef-
fect is—in relation to the fact in question, to
exclude the testimony of every witness who
does not bring another in his hand, giving the
same account of the matter that he does.

7. Cases in which, antecedently to a man’s
being admitted to deliver his testimony, it is
made necessary that he should join in the per-
formance of this or that formality, expressive
of this or that particular persuasion on the
subjeet of religion: such as the ceremony of
an oath. The effect is — to put an exclusion
upon the testimony of every person who will
not join in such formality.

The ground of exclusion is, in this case, the
man's repugnance to mendacity: for, if he
have no such repugnance, there is nothing to
Linder his saying what is thus endeavoured
to be put mto his mouthto say. The man thus
excluded is a man who, in demonstration of
his repugnance to mendacity, has given a
proof, beyond what any man whose testimony
is admitted, can ever give.

If, for such refusal, no mode of penal com-
pulsion he appointed, the consequence is —
that, to avoid delivering any article of evi-
dence, which it is not agreeable to him to
deliver, a man has no more to do than to
aggregate himself to any such oath-refusing
sect.

If, for such refusal, a mode of penal com-
pulsion be appointed and applied, here is per-
sccution on a religious ground, and the severer
the punishment which the man endures, the
stronger is that repugnancy to mendacity, of
which the endurance is conclusive evidence.

8. Cases where the exclusion has for its
efficient cause, the rule of which the leading
terms are, the words Dest evidence. for ex-
ample, the law requires the best evidence
which i to be had.

In this case, the ground or pretence of ex-
clusion is obvious enough : fear of misdecision
through deception. Not equally so the fact
of the exclusion, or the nature of the evidence
to which it is applied or applicable,

Question 1. What is the best evidence ? —
True answer: Whatever evidence we have
thought fit, on the occasion in question, to
admit, iu preference to, — meaning thereby,
when such is our plirase, to the exclusion of,—
every other.

Question 2: The evidence which you thus
prefer, why do you thus prefer it ? Answer:
Because it is the best evidence.

Even where the evidence in question may
with propriety be termed the best evidence,
i. e. where it is of that sort, supposing the
sort determined, of which, source, shape, and
everything else that is material, taken to-
gether — the probative force is greater than
of any other, — from no such relative and
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comparative goodness can any rational cause
be deduced for putting an exclusion upon
any other evidence. This best evidence,
suppose it encountered and shaken, or in
danger of being encountered or shaken by
counter evidence, or counter interrogation
on the other side, — the support, whatever
it may be, if any, that might be afforded by
other evidence on the same side, ought it to
be refused ?

§ 8. Table of grounds of Exclusion, extracted

Jrom various Codes.

Whether compared with one another, or
with the ends of justice, the various eircum-
stances which, bv or under the laws of dif-
ferent nations, have been taken for grounds
of exclusion, present a curious, nor altogether
uninstructive spectacle. A dozen or so is
the number of the bodies of law, from which
matter of this sort having been collected, in
the body of the work will be seen condenscd
into a synoptic table.”

Two contrasted subjects of observation
will naturally be presented by it to view:.—
on the one hand, the universality of the prac-
tice, and, so far, of the adoption and appl-
cation made of the principle; together with
the amplitude of the ertent to which, in the
code of each nation, it has been carried: —
on the other hand, the extreme dizersity of
the mode as expressed in the list of particutar
circumstances, to which in one eode this
effect has been given, compared with the list
of them to which it has heen given inthe se-
veral other codes ;—to which, had the sources
been accessible, might have been added, in
g0 far as the matter stood on the ground of
statute law, at different periods, the diver-
gity of the enactments; in so far as it stood
upon the ground of judge-made or bookmaker-
made law, the inconsistency of the authorities:
—— not to speak of the uncertainty, in many
cases, whether it was in the character of a
cause of exclusion, or only in that of a ground
of suspicion, that the circumstance was con-
sidered.

* 1. Roman civil law. 2. Roman canon law.
3. French law, 4. Spanish law. 5. Portuguese
Jaw. 6. Bungarian law. 7. Austrian law, 8.
Russian law. 9. Polish law, 10, Danish law.
11. Swedish law. 12. Scottish law.

As to English law, on any such enterprise as
that of exhibiting in a tabular form the state of
itin relation to this subject, several circumstances
concurred in putting an unavoidable negative.
These were—1. The great variety of the circum-
stances presented to view by it in this character.
2 In many instances, the extreme uncertainty
whether on any future occasion they would re.
spectively be considered as productive of this
effect. :{ The multiplicity of the instances in
which the exelusion was liahle to be evaded ; the
same evidence which in one mode of procedure
is excluded, being in another mode admitted.
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As to the extent, if the several grounds
of exclusion exhibited by the several codes,
were put together, and made into one mass,
the proscription would be found to have spread
itself over the whole species, and thus not
to have left so much as a single witness for
the service of justice.

In some of these pictures,—for example,
that which takes for its scenequondam France,
and that which takes for its scene quondam
Scotland, — one half of the species — the
whole of the female sex, may be seen cast out
at one stroke.}

From the universal reception and employ-
ment given to the exclusionary principle, an
argument, not altogether destitute of plausi-
bility, will be liable to be deduced: but to
this argument in the character of sources of
counter-argument, two circumstances may
already have presented themselves. In {he
first place, the extreme diversity of the modes
in which the application has leen made of
the principle, — the diversity real, the iden-
tity but nominal: —in the next place, the
sinister wnterest, in which, it being in some
instances best served by exclusion, in other
instances by adnission, the two modes of
dealing, how opposite soever in themselves,
would so easily find their ecommon root.

CHAPTER XXIIL

SAFEGUARDS AGAINST SUSPiCiOUS LVIDENCE:
INCLUDING INSTRUCTIONS CONCERNING THE
WEIGHING OF EVIDENCE,

§ 1. Demand presented for such Safeguards,
by the fear of change in case of the abolition
of Erclusions,

TuroverotTT the whole texture of this work

one practical conclusion is continually pre-

senting itself: for feur of deception exclude

not any evidence. .
How incontestable soever may be the pro-

priety, such at the same time is the novelty

of this recommendation, that, for obviating
the reluctance which, in spite of reason, habit
and imagination are on every such occasion
so sure to produce, no safeguards which the

+ In some cases, by accident, or by the very
nature of the case, an ample stock of principal
witnesses will have been afforded. In & case of
this sort, with or without sufficient reason, to save
time, trouble, and perplexity, the judge, it may
have happened, selected some to the exclusion of
the rest. Noting the general ground of the exclu-
sion without noting the superabundance in which
it had its particular cause, the reporter may, for
want of the proper distinction, have set down the
ground of exclusion absolutely and simply, as
applying to persons of the description in uestion,
&s well when the fact had nothad any ather prin-
cipal witnesses, as when it had had them in s
perabundance
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nature of the case presents as capable of being
oppused to apprehended mischief, seem much
in danger of being regarded as superfluous.

In this character, three proposed arrange-
ments will here be brought to view: —

1. Declaration of credence on the part of
the exhibitant. .

1L Code of instructions, as from the legis-
lator to the judge, concerning the weighing
of evidence.

1IL Appropriate recordation ;—viz. recor-
dation of the cases in which saspicious evi-
dence — evidencee characterized by any cause
of infirmity — has been exhibited — with the
result, 7. e, the decision that has ensued, and
thence the credence or discredence which
was produced by it : viz. in so far as, from the
nature of the aggregate body, of which the
particular article of evidence in guestion, in
a case where it is not the only evidence, forms
a part, any decided and well-grounded infer-
ence can be deduced.

§ 2. First Safeyuard — Declaration of Cre-
dence from the Exhibitant.

Of the sort of safeguard here in question,
one exemplitication or appheation has already
been brought to view, viz. the declaration of
credence proposed to he made by the party
exhibitant, in the case of exhition, made of
a seript in the character of an article of
written evidence.

* Of a declaration to this effect, the subject-
matter there in question extended not beyond
the geauineness of the seript; but the prin.
ciple there brought to view will be found
susceptible of an application somewhat more
extensive,

Among the objects and effects of the tech-
nical system, has heen seen to be the giving
to improbity, and thence to its principal in-
strument, fraud, every possible advantage:
and, in particular, the providing for it a lurk-
ing place, where it may do its work in safety,
secure not only against punishment so called,

but against detection, and thereby against |

shame: to fraud in a negative shape thus
securing, and without danger, that benefit
which, at the hazard of so much danger, is
sought for by frand in its positive shape: —
to fraudulent reticience, the benefit which,
on othier occasions, cannot be put in for, bat
under the perils which attach upon fraudulent
mendaucity.,

Of the natural system the objectis, and in
proportion as it prevails, the effect will ever
be, to divest improbity and fraud of this, as
well as so many other subterfuges: to force
improbity either to give up its purpose alto-
gether, or to give to its instruments its more
odious as well as only punishable shape : to
compel frand to divest itself of the veil of
reticience, and to stand forth in the stark
nakedness of positive mendacity.
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For effecting this exposure, nature has of-
fered to justice the efficient instrument so
often brought to view, viz. interrogation:
especially extemporaneous vivd voce interro-
gation.

At every meeting of the parties coram ju-
dice, this instrument, in the instances that
bave been already brought to view, has heen
seen applying itself as of course: no mind so
rude and uncultivated as not to be able, with
more or less facility, to apply it: none so in-
experienced and helpless as not to be disppsed
and ready to apply it.

But in that most efficient of its forms which
has just been brought to view, the application
of this instrument supposes mutoal presence :
existence of at least three persons in the pre-
sence of each other, viz. the fwo parties and
the judge.

At the same time, as there has been such
frequent occasion to observe, cases are not
wanting, in which, either physically or pra-

' dentially speaking, such tripartite presence

is impracticable: and from the existence of
this state of things, results the need of a
succedaneum to such vivi voce interrogation,
viz. interrogation in the epistolary form: —
or what may perhaps in some instances he
made to perform the like office, and at any
rate with le-s delay, vexation, and expense,
uninterrogated declaration in the terms of a
preappointed formulary.

If it be fixed by a preappointed formulary,
a declatation of this sort is not, however, by
any means exempt from danger. The danger
is — lest, by inappropriate penmanship, a man
whose mind it finds in a state of probity and
sineerity should be forced by it, not merely
into insineerity, but into mendacity, as it
were in hie own defence: thus becoming pro-
ductive of the very evil against which 1t is
employcd in the character of a remedy.”

To testimony of the ordinary stamp, about
to be delivered by a person in the character
of a witness, it will scarcely be found appli-
cable. Generally speaking, except in the case
of preappointed evidence, the persons to

* When, to enable # man to entitle himself to
right in any shape, or (to speak still more gene-
rally) toudvantage inany shape, any such decla-
ration is exacted from him as without danger of
discovery may in any respect be false-—falsehood,
and upon a scale to which there are no bounds, is
sure to be the result : — filsehood, of which the
legislator who exacts or permits the exaction of
any such declaration, is the suborncr.  In this
case, the right —the advantage —is a buuniy
upon insincerity—upon positive mendacity ; and
the hand of t{e sovereign is the hand which
offers it.

It is in this way that, by the kand of tyranny,
religion has, to so prodigious an extent, and with
sucﬁ disastrous success, been employed in the
extirpation of morality, by the culture of menda-
city and insincerity — instruments of immorality
—-Instraments of criminality in all its shapes,
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whose service, in the character of witnesses,
a man finds bimself obliged to have recourse,
are not of his choice :—1. The charaeter and
disposition of the witness may be dishonest
and mendacious, and the party know nothing
about the matter; —2. It may be not only
mendacious, but even known by bhimself to
be hostile to himself, and he not the less
obliged to have recourse to it; — 3. Menda-
cious to any degree, it may still throw upon
the subject such instructive lights as could
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recognised for what it is, falsehood itself be-
comes a guide to truth: and the grounds on
which the probity and veracity of a proposed
witness are suspected, may be sufficient to
warrant the suspicion while retained by the
party in his own breast, without being sufficient
to warrant the divulgation of them, and there-
by the imprinting on the character of the wit-
ness the stain of infamy, which, at the same
time may be altogether undeserved.

On the technical theory, according to which,
as above, the person of whose testimony a
party happens to stand in need is to be con-
gidered as his own creature — the work of his
own hand—it belongs not to you * to discredit
your own witness;” that is, when you find him
mendacious, to use any endeavours to cause
him to be regarded as such —any more than
it belongs to a workman to discredit his own
work.

If to the lot of theinventor of that maxim
it bad fallen to pen a declaration of credence
to be made by a party exhibitant, and to be
applied to the testimony of the witness pro-
duced by him,— what would have been the
effect of it on the shape that would have beeu
given to it by the learned pen? In the in-
stance of every witness, except the compara-
tivelyfew of whose probity the party happened
to stand well assured, he would have found
himself eompelled to deprive himself of the
benefit of their testimony, or else to purchase
it by a lie.

So much for orally and other judicially
delivered evidence. In the case of written,
viz. alrcady written evidence, in addition to
the genuineness of the script exhibited by him,
if there be any other matter of fact to which
a declaration of credence, to be delivered by
the party exhibitant, according to a preap-
pointed formulary, be safely applicable, it will
be, in the case of an instrument of contraet,
the fairness of the contract.

Perhaps also, in some cases, where in and
by the script in question, this or that matter
of fact is averred or assumed by a statement
of which, by the exhibition of the script in
the character of evidence, he secks to avail
himself, an additional subject of his declara-
tion of credence may be the verily of the
whole, or of this or that part of the contents
of the so-exhibited script.

'
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With these observations, the applicability
of a declaration of credence — understand
always eccording to a preappointed formu-
lary— may be left, till the time shall come
for putting the instrument to the test by the
application of it to this or that particular
case.

But let it not be forgotten, that the decla-
ration of credence to which the above-men-
tioned oljections apply, is only of that sort
which would be consigned to a preappointed
formulary., Extracted by interrogation, the
declaration is not the less a declaration of
credence: and in this shape it may be ren-
dered obtainable, without any of that danger
to which, a« above, it would, in the case of a
preappointed formulary, stand exposed.

Correspondent in some sort to the declara-
tion of credence as ahove deseribed, on the
part of a party exbibitant, is, on the other
part, the declaration of discredence which, by
the relation it bears in the way of opposition
to the other, secems sufficiently explained: it
is & sort of counter security, that presents it-
self as requisite to be given, in return for and
in consideration of the other.

The ohject of the one iz to prevent dis-
honest and insincere ex/ubition : of the other,
to prevent dishonest and insincere contesta-
tion ; — that sort of contestation, by which,
under the encouragement given by the tech-
nieal system, a party in whose mind no doubt
respecting the verity, or as the case may he®
the genuineness of this or that article of evi-
dence which is ready to be exhibited on the
other side,—or in case of an instrument of con-
tract, the fairness of the contract, —requires
the proof of it, partly for the purpose of op-
pression, viz. by means of the delay, vexation,
and expeuse, partly for the chance of sue~
ceeding by misdecision ; by misdecision, the
looked-for result of accident, by which the
forthcomingness, or the auihentication of the
articles of evidence in question, may be pre-
vented: and the perpetually reeurring result
of that system under which, from the non-
observance of some unpreappointed and ex
post facto established coudition, pn grounds
frequently not so much as pretended to have
any relation to the merits of the cause, a
pretence for refusing to the plaintiff the pro-
mised service, is, at the suggestion of a dis-
honest defendant’s law-assistants, extracted
by the judge at pleasure.

§ 3. Second Safequard —Code of instructions
concerning the weighing of Evidence.

By the article thus denominated, is meant
to be presented to view, a body of instructions
sanctioned by the legislator, and by him ad-
dressed to the judge, to serve him for his
guidance.

In the character of a preservative against
deception, in place of exclusion, suspicion has,
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in the course of this work, been sll along
brought to view.

In the several instances in which, under the
present system, on the ground of untrustwor-
thiness, and for fear of deception, exclusion
is, with any appearance of reasonable cause,
howsoever inadequate, put upon this or that
article of evidence, the main object aud use
of sueb a code will be to direct the eye of
suspicion upon the evidence, by indication of
the circumstances by which, in the cliaracter
of causes of comparative untrustworthiness,
tbe demaud for suspicion, and thence for cir-
cumspection and scrutiny, is produced.

Of the system of instructions in question,
this, however, though the main ohject, and
the only object which on the present occasion
and to the present purpose comes directly in
view, will not by any means be the only
object, the only business, or the only use.
Taken all together, the object of such a
system will be, to present to, and keep under
the eye of the judge, under the head of each
species of evidence, a sort of table of the
circumstances by which the probative force
of it seems liable to be influenced.

For the construction of such an instrument
of security, fortunately the hand of power —
of publie power — is not altogcther necessary.
An instrument of this sort, put together, 1n
a form however imperfect. out of such mate-
rials as honest diligence unarmed with power
eould command, forms accordingly part of the
matter contained in the hody of this work.*

Of the circumstances which, with so blind
a precipitancy, have by temerity or dishonesty
been taken for grounds of exclusion, many
will naturally be found to werve in the charac-
ter of grounds of suspicien, —but, even in
that character, not all of them.

Of instructions, furnished as here by au |

uncommissioned hand, one advantage is —
that under so powerful a check as that which
will be so sure to be opposed to them by
adverse authority, exerted by sinister interest
and intrenched in prejudice, they are in little
danger of operating with greater force than is
their strictest due : — a disadvantage is, that
over whatever part of the field the iron hand
of exclusion stretches, the voice of instruc-
tion, for any effect it can produce, is power-
less, and might as well not be Jifted up.

§ 4. Third Safequard — Recordation of cases
where suspicious evidence has heen received.

By the substitution of the system of in-
struction to the system of exclasion, could
any real fear of prevalent deception and con-
sequent misdecision be produced? By the
testimony of experience, as recorded under
a set of appropriate heads in the official books,
all such fears might effectually be dispelled.

* Sez also Appendix A,
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1. Causes i the year so many ; —2. Where-
of, causes in which, to suspicious evidence,
of such and sach species, distinguishing each
species, admission had been given, so many;
— 3. Among which, the instances in which
the result had been in favour of the suspicious
evidence, are so many; — 4. In the number
of those in which the result was in favour of
the side on which the suspicions evidence
was admitted, would be seen the maximum of
the mischief, if any, that could have been thus
produced by the abolitiou of the exclusionary
system: 1 say, ifany ; for, on the occasion of
any given suit or canse, it is only from the
view of the whole body of evidence, and not
from tbe mere circumstance of admission
given in each individual instance to suspicious
evidence, coupled with that of a decision
pronounced in favonr of that side, that any
just ground could be made for any such in-
ference as that deception, misdecision, and
thenee mischief, had in that cause been the
result.

In regard to scripts in general, and instru-
ments of contract in partieular, it has been
stated as a matter of general notoriety, that
in comparison of the whele number exhibited,
the number of those of which the gennineness
lias been matter of real distrust or doubt, and
as such has been rendered the subject-matter
of contestation, is small in the extreme.

Of the here proposed system of recorda-
tion, one effect would be the exhibiting the
exact number of, and thence the exact pro-
portion between, these two aggregates: and
0, in the case of those instruments of con-
tract, in the instance of which the fairness
of the contract itself, — of the engagcment
entered into, or the disposition made — be-
came a subject of contestation.

In the samne way, in the list of contested
instruments would be noted and preserved
the difference hetween the number of those
in which, to appearance, the preseribed for-
malities had been ohserved, and the number
of those i which, in that respect, failure was
in any shape visible ; notice beiug likewise, in
each instance, taken of the particular shape
or shapes in which the failure had presented
itself.

CHAPTER XXIV.

AUTHENTICATION AND DEAUTHENTICATION,
AS APPLIED TO PREAFPOINTED AND OTHER
WRITTEN EVIDENCE,

§ 1. Subject-matters of Authentication and
Deauthentication.

THREE main species or parcels have again and
again been mentioned, as comprising together
the whole possible matter of evidence —real,
oral, and written. The same term, authenli-
cation, may be employed with reference to
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each of them: but the import of it in the three
cases differs to a certain degree, according to
the different natures of the subject-matier to
which it is respectively applied.

1. In the case of real evidence, to authen-
ticate the evidence is to establish the identity
of the body (whatever it be) which is the
source of the evidence, — the body, the ap-
pearances of which constitute the evidence,—
together with the authenticity of those ap-
pearances: to make it appear, to the satis-
faction of the judge, that the body exhibiting
certain appearances st the time of its being
produced m court, or subjected to the exa-
mination of a scientific witness (acting on
that occasion in the character of a subordi-
nate and deputed judge,) is the same body
as that by which the evidentiary appearances
were exhibited in the first instance ; and that
the appearances exhibited by it at the two
points of time, and during the intervening
interval, are the natural consequences of the
principal fact, and have not been either fa-
brieated or materially altered, either by de-
sign or negligence.

2. In the ecase of personal orel evidence, to
authenticate the evidence is to establish the
identity of the person who, in the character
of a deposing witness, is subjected to oral
examination, — who, in the character of a de-
posing witness, is admitted to give his testi-
mony in the presence of the judge, — 1. That
he who speaks of himself as being such or
such a person, is really that person; 2. That
the person who, at the time in question, in
presence of the judge, speaks of himself as
having been present on a certain past occa-
sion, on which a person known by a certain
name was actually present, is that same per-
son: — whether, on the occasion in hand, he
call himself or is called, by the same, or by
a different name.

3. In the case of written evidence, to esta-
blish the genuineness of the doenment is to
make it appear, to the satisfaction of the judge,
that the document exhibited as containing the
discourse expressed by a certain person on a
eertain occasion, does really contain the dis-
course of that same person: and (where the
oceasion is material) that this discourse did
really issue from him on that same occasion.

Correspondent to the respective natures of
the respective species of evidence, will be the
several courses requisite and proper to be
taken for establishing their authentieity.

1. The case of real evidence admits of safe
custody :—an expedient that applies not at all,
or not with equally and uniformly unexcep-
tionable propriety, in either of the other cases.
For this purpose, a particular sort of person
is not unfrequently appointed by law, in con-
templation of his presumed trustworthiness
with reference to this purpose. He takes
charge of the article, keeps it in his possession
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till the time comes for its being produced in
the character of evidence before the judge;
and it is partly by the fact of his having thus
kept it in his custody, partly by the testimony
he gives, oris considered as giving, of its
having been so kept without any fallacious
alteration, that its authenticity is established.

2. The case of personal oral evidence—-that
is, of a person appearing before the judge to
give his testimony — admits not of any appro-
priate mode of authentication. His being the
same person as he who (commonly under the
same name) is stated by him as having been
present on the occasion in question — been
present in the character of a percipient wit-
ness—is included of course in the testimony
he gives, The fact of his identity (if there
be any doubt about it) will, like any other
matter of fact, be to be proved or disproved,
as the case may be, by such evidence of any
kind or kinds as the occasion furnishes.

3. It is in the case of written evidence that
the business of authentication admits of the
greatest diversity, and demands a proportion-
able degree of attention. The different modes
of authentication may be divided into direct
and circumstantial ; — but for a detail of the
different species of evidence requisite, and of
the relative trust worthiness of each, reference
must be made to the hody of the work.

In questions relative to authenticity, the
affirmative proposition is, except in here and
there an extraordinary instance, the true one:
— but since instances of this extraordinary
description are unhappily found to exist, hence
an operation opposite to authentication comes
sometimes to be performed. Correspondent,
in good measure, to the list of modes of au-
thentication, will consequently be the list of
meodes of deauthentication. For the variations
and additions, reference must be made, as
above, to the body of the work.

§ 2. Proper course where Genuineness is
unsuspected.

Such being the subject-matters of authen-
tication and deauthentication; next comes
the inquiry, what is the proper course to be
pursued upon any given oceasion.

Here a distinction must be taken, in the
first instance, between provisional and de-
finitive authentication.

By provisional, I mean that evidence which
may be received as sufficient for the authen-
tication of the article in question, provided
that no suspicion of its authenticity be ex-
pressed on the other side. By definitive, I
mean that which, if satisfactory in itself,
shall be deemed suffieient proof of the authen-
ticity of the instrument, notwithstanding all
protestations and contestations on the other
side.

For the purpose of provisional authenti-
cation (that is, in all ordinary cases,) that
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mode of authentication will be the most eli-
gible, which in each instance can be employed
with least vexation, expense, and delay. But
should the authenticity of the document be
disputed on the other side,—in a word,
should it be accused of forgery, — in such
case, the subordinate consideration referring
to these collateral inconveniences must give
way to the superior consideration referring
to the direct justice of the case: — always
supposed, that the imputation of forgery
may not be allowed to be made through
wantonness, much less in the express view
of giving birth to those collateral inconve-
niences; and that accordingly, in the case of
mald fides or temerity, the burden of the in-
eonvenience may rest ultimately on the head
of the party to whose misconduct it owed
its birth.

If the mode of authentication, which is
not needful but in case of contestation, be
regularly employed where there is no eon-
testation, where no doubt of the authenticity
of the document is really entertained; and
if, betwecen the two modes of authentication
necessary in the two cases, there be, upon
an average, any considerable difference in
respect of vexation, expense, or delay ; — the
aggregate mischief unnecessarily produced in
those three shapes must be prodigious indeed.
Among the writings of all sorts which come
to be exhibited in a court of judieature in
the character of evidence, if there be one
out of & thousand in respect to which any
such suspicion as that of forgery is really en-
tertained, the proportion would prove much
larger than I should expect to find it. Upon
this supposition, in nine hundred and ninety-
nine instances out of every thousand, this
mass of inconvenience will be created with-
out necessity or use, if in pursuit of a phan-
tastic idea of regularity, the employment of
the definitive mode of authentication be in-
sisted on, to the exclusion of the provisional
mode — the most convenient, i. . least vex-
satious, expensive, and dilatory mode, which
might so unexceptionably have supplied its
place. This oppressive plan of authentica-
tion we shall find established in English ju-
rigprudence.

In the adjustment of the modes of authen-
tication to be established in regard to written
evidence, the leading points or ends require
to be kept in view: — on the one band, sa-
tisfaction in respect of trustworthiness — on
the other hand, avoidance of delay, vexation,
and expense, the three inseparable modifica-
tions of eollateral inconvenience.

Of these two ends, this first mentioned,
being the main and principal end, has in ge-
neral been pursued with a degree of prefer-
ence, which would have been very proper,
but that the sacrifices that have been made
to it, at the expense of the triple collateral
ends, have been inordinate, and much beyond
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anything which good economy in this respect
would be found to authorize.

The supposition upon which judges and
legislators have proceeded, in the fixation of
the modes of authentication which have been
preseribed, has been that of a universal and
constant disposition on the part of all suitors
to comnmit forgery : — or if that supposition
have not, in every instance, been actually en-
tertained, it is the only one on which the
modes prescribed are capable of being justi-
fied — the only one by which the price paid
in the shape of delay, vexation, and expense,
for the supposed advantage in the shape of
satisfaction in respect of trustworthiness,
would not be recognised to be excessive and
oppressive. If among a thousand cases in
which the legal effect of a piece of written
evidence is in dispute, there be not so mueh
as one in which the authenticity of it is &
matter of real doubt on the part of the suitor
against whow it is produced, — it is only in
the one case where it is matter of real doubt,
that the price paid for authentication in the
shape of delay, vexation, and expense, or all
together, need be so considerable as to be
worth counting. Under the existing system,
there is scarcely a cause in which it is not
considerable, and in many a cause it would
be found to be seriously oppressive.

Thus it happens, that for one grain of
mischief’ produced, or that would or could
be produced, by fraud in the shape of for-
gery, a thousaud, ten thousand, are produced
by fraud in the shape of chicane : of chicane,
produced partly by the enmity of suitors,
partly by the rapacity of agents, abetted by
that of the subordinate officers of justice;
both passions protected and encouraged and
engendered by judges and legislators. Fa-
miliarized with the spectacle of continual
misery, generated according to rule and ecus-
tom, and therefore on their parts without
blame; the reduction of the mischief to its
minimum — the reduction of it so much as
within narrower bounds, never presents itself
to them as worth regarding. Like so many
other processes, which go on as it were of
themselves, according to pre-established and
never-considered rules, the authentication of
evidence is considered as & sort of mechanical
operation, the pathological effects of which
have no claim upon them for so much as a
thought. Whence all this composure? For
the observance of the established rules, the
man in office is responsible : — for the pro-
priety of these rules, for their subservienee to
the ends of justice, he is not responsible.

§ 3. Course 7 ror kas

ing where Suspi
been declared.

To attempt in this place to combat the
triple-headed monster of delay, vexation, and
expense, by any proposed regulation of de-
tail, would be to touch upon the topic of pro-
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cedure: a general observation or two may
serve to indicate the course. Authentication
in the ultimate, and what may be styled the
adverse mode, ought, instead of being the
routine of practice, to be the dernier resort,
the extraordinary resource. The process of
authentication should be carried on, not at
the time of trial, but between party and party
at a preliminary meeting, either in the pre-
sence of the judge, or before some inferior
minister of justice, whose time can best be
spared.

The party who has a decument to produce,
produces it in the first instance to the adverse
party, who either admits the authenticity of
it, or declares his intention to contest it. If
he admit it, he marks it as admitted. 1f he
choose to contest it, he has a right to do so,
but he uses it at his peril; at the peril of
simple costs in case of simple temerity ; at the
peril of extra costs in case of mala fides. The
end in view is, in every instance, to save the
suitors from the delay, vexation, and expense
of adverse authentication, in so far as these
several inconveniences are avoidable. 'The
means to be employed in the prosecution of
that end, is the making such arrangements
as shall render it the indisputable interest of
every individual concerned, each in their se-
veral stations—(parties, agents of parties, offi-
cers of justice of all classes)—to abstain from
giving birth to these several inconveniences
any further than as they are necessary.

The virtual penalty inflicted on this occa-
sion by imposition of costs with the above
views, should not depend on the ultimate de-
cision of the cause, but should be inflicted pro
unaguéque vice, for each act of anthentication
unnecessarily performed. Otherwise, to the
enmity of a suitor, who was persuaded of his
having the law on his side, the proposed re-
medy would apply no check. The principle
would remain unapplied, unless to each par-
ticular act of vexation, its own particular
penalty steod opposed.

To rash, as well as to mald fide contesta-
tion, various are the other checks that might
be, and if the ends of justice were the objects,
naturally would be applied. If, for example,
by the production of a source of evidence, the
needfulness of which (after the mutual ex-
planations in question) appeared mare or less
doubtful to the judge, delay and expense to
& certain amount would manifestly be neces-
sitated ; — not only would eventual compen-
sation for the damage by such delay be se-
cured ; as well as the expense attendant on the
production of the evidence in question cast
upon the party by whom the production of it
was thus insisted on; — but if, by the exhi-
bition of this evidence, & demand for counter-
evidence to be exhibited by the adverse party
were produced, the expense of suck counter-
evidence might provisionally be charged in the
first instance, upon the party thus insisting;
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rather than that by such means it should be
in his power to oppress his adversary, by ex-
hausting his means of maintaining his post
in the field of litigation — 1is means of pur-
suing, in the character of plaintiff, his own
claim, or repelling, in the character of defen-
dant, that of the party on the other side.

In some cases, for the purpose of provisional
authentication, instead of the executed, or
rather say recognised instrument, a transcript
or an archetypal draught ™ may be employed;
— and by this means, uscless delay, vexation,
and expense may be avoided.

Of the actual execution, and thence of the
genuineness, of the proper instrument — so
likewise of the correctness and completeness
of the succedaneous script; even in case of
contestation or doubt, — for saving of delay,
vexation, and expense, evidence less conclu-
sively probative than for the purpose of a
definitive decision might be necessary, might
for the purpose of a provisional decision be
received on either side.

Even if contested, a script whichis anthen-
tic ab intra (i. e. which on the face of it pre-
sents the signature of the apparent author
aftixed to it for the evident purpose of authen-
tication) need not be authenticated ab extra
in the first instance. Why? Because, unless
it be supposed to be tainted with forgery, its
authenticity cannot appear dubious. But de-
linquency ought notinany case to be presumed
without special ground; much less delinquency
of so high a east.t

Inability to affect the authentication of a
seript, on or before a certain day, need not,
ought nat, 1o be rendered so much as a cause
of delay, much less of ultunate miscarriage.
A decision, in all other respects ultimate,
might be made provisional, dependent upon
the subsequent authentication of the instru-
ment on or hefore a day to be named: nor
need even that nomination be so inexorably
peremptory, as to allow aceident, much less
fraud, to triumph over justice.

§ 4. Advantages from the here proposed, com-
pared with the established course.

In all these cases, the advantage and pro-
priety of giving provisional admission and ef-
fect to such succedaneous evidence as above,
depends upon the relative quantity of the in-
convenience saved by it in the shape of delay,
vexation, and expense. But, let it not be
forgotten, that to this quantity there are no
limits other than those of the earth’s circum-
ference.

* Arcketypal, i. e. the corrected and settled
draught from which the instrument itself was
transcribed, and which served as an archefype or
original to it,

+ In Scotland, a deed executed according to
certain forms is presumed genuine, until its spu-
riousness be proved in a scparate action by the
person impugning it.— Ed,
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Note, moreover, that so far as concerns
written evidence (including the fact of its
genuineness and tbe nature of its contents,)
the savings capable of being made in case of
contestation would, the whole mass of them
put together, be inconsiderable in comparison
of that which, in the case of the supposed
proper script upon a call made by the party
exhibitant, would have place by reason of
admission witheut contestation as above.

To these savings in the shape of delay,
vexation, and expense, may be added a saving
that in the account of an honest inan will not
be regarded as fit to be neglected — a saving
in the article of imsprobity : improbity on the
part. of the parties and their professional ad-
Visers, — iruprobity on the part of the judges,
— improbity on the part of the custus morum,
— improbity on the part of the keeper of the
royal conscience.

In the ordinary intercourse of life, a man
to whom it bas happened to deny Lis own
hand-writing is pointed at as a man of lost
character ; and tosuch a degree lost, that, to
a person to whom the like loss is not a matter
of indifference, it may be scarcely safe to as-
sociate with him.

On what ground is it that, for such a mode
of conduct, a man is thus consigned to infamy ?
On this, or on none, viz, that in this way he
was knowingly and wiltully guilty of false-
hood : — wilful and deliberate falsehood for
the purpose of injustice.

The man by whom his adversary in litiga-
tion is luaded with the delay, vexation, and
expense of proving (as well as exposed to the
peril of not being able, after all, in the teeth
of so many opposing quirks, to prove at any
expense) the genuincness of a document, of
which there exists no real doubr ; — literally
speaking, and to outside appearanee, this man
does not commit the falsechood that would
have heen committed, had the question, « I3
the genuineness of this dvcument matter of
doubt to you?" been put, and answered in the
affirmative. The falseliood is not committed :
~— but what is comumitted is an iujustice ; —
an injustice whick, in point of mischievous-
ness, is exactly upon a level with such false-
hood : the injustice, in which such falsehood
would bave found its sole object, and its sole
advantage.

The falsehood has not been committed : —
but why bas it not? Only because the judges
(in whom the practice in this behalf has found
its creators and preservers) bave taken such
good and effectual care to secure, to every
dishonest man who in this way finds his ac-
count in making himself their instrument, the
benefit of such falsehood; without that risk
which, had the eventusal necessity of it been
left subsisting, would have constitated the
expense of it,

In so far as coneerns

justice and veracity,
there are two codes of

m ~ality that in this
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country have currency and influence ; — viz.
that of the public at large, and that of West-
minster Hall, In no two countries, ean the
complexion of their respective legal codes be
easily more opposite, than that of those two
moral codes, which have currency, not only
in the same country, but in the same socie-
ties : —and if so it be, that, in the public at
large, the system of morals that has place in
practice is upon the whole honest and pure;
— it is s0, not in proportion as the morality
of Westminster Hall (of which so many sam-
ples have already been, and so many more
will be exhibited) is revered and conformed
to, but in proportion as it is abhorred. So
far as concerns love of truth and justice,
the greatest, but at the same time the most
hopeless improvement would be, the raising
of the mind of a thorough-paced English law-
yer, on a bench or under a bench, to a level
with that of an average man taken at random,
whose mind had not, for professional views
and purposes, been poisoned with the study
of the law: — as, on the other hand, in point
of sound understanding and true wisdom, the
raising the same sort of mind to a level with
that of a man of competent education, of the
nature of that to which the term liberal is
commonly applied.

Yes: it 1s from novels such as Maria
Edgeworth’s, that virtues such as the love of
Jjustice and veracity, — it is from the benches,
the bars, the offices, the desks, in and about
Westminster Hall, that the hatred of these
virtues, and the love of the opposite vices,
—is imhibed. — But that which to Maria
Edgeworth was not known. or by Maria
Edgeworth was not dared to be revealed, is
the genealogy of her Lawyer Case : that tbat
very ingenions and industrious gentleman had
for his elder brother the Honourable Charles
Case, barrister-at law, M. P. in the lower
house; and both of them for their father, the
Right Honourable the Lord Chief-Justice
Case, Christopher Baron Casington, in the
upper : —and that it was only hy executing
the powers given or preserved to him, and
earning the rewards offered and so well se-
cured to him, by his noble and learned father,
that the younger son became what he was.

How long, for the self-same wickedness,
shall the inferiors in power and opulence
the inferiors, who are but instruments, — be
execrated, and the superiors, who are the au-
thors of it, adored? Attorneys, solicitors, —
were they makers of common-law? . were
they the makers of the technical system of
procednre ? — were they the makers of the
law of evidence?

§ 5. Englisk Practice. — Case 1. Authenti-
cative Testimony of Parties excluded.
The distinction between provisional and
definitive authentication is unknown to Eng-
lish laswv. In all casee alike, it insists updt
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baving the authentication performed in the
same mode: — without allowing of any ex-
ceptions on the score of vexation, expense,
or delay. It presumes all mankind to be for-
gers; —and where there is forgery, affords
no facilities for the detection of it. It guards
against deception where there is none toguard
against; and where deception is at work, in-
terdicting the interrogation of the suspected
person, it interdicts the most efficient means
of scrutiny.

Previous meeting between the parties, for
the purpose of ascertaining whether any and
what documents presented by one party are
contested by the other, there is none: — dis-
puted or not, the authenticity of every docu-
ment must be proved.

True it is, that for saving of delay, vexa-
tion, and expense, sometimes it does happen,
that on one or both sides the genuineness of
this or that instrument of contract or other
script (or, as it may happen, of all the scripts
meant to be exhibited) is admitted. But it
is only in so far as on both sides, or (if it be
an equity suit or cause) on all sides, and
that to an indefinite number, all persons con-
cerned, law advisers as well as suitors, are
honest, — and not only negatively honest, but
completely and actively and zealously honest,
— that any such admission, with the conse-
quent savings, can have place.

In regard to the species of fact here in
question, as in regard to every otler, the most
satisfactory, and on every account beyond
comparison the most eligible, evidence (need
it again be said?) is that of the parties; — viz.
in relation to each fact, that one of the par-
ties against whom it makes.

By the exclusion put upon the preliminary
meeting, this evidence stands excluded, from
the commencement of the cause. And when,
at the end of half a year. or a whole year, or
some number of years, from the day of the
cornmencement, that inquiry which ought to
have begun, and in most instances would have
been concluded on that same day, is under the
name of the trial suffered to take place,—upon
this same best evidence is an exclusion again
put, by means of another exclusionary rule.

In the eye of common sense, this is the best
evidence possible: in the eye of the law, it
is no evidence at all; therefore not the best
evidence. For on this part of the field, when
exclusion is the object, out of the word best,
is formed the basis of the pretence.

Always excepted (I mean from the exclu-
sionary rule) the case where an extra price,
and that a most enormous one, is paid for
opening the door to that which otherwise
would be the excluded evidence; — viz. at
the equity shop, and elsewhere. By the im-
measurable and profitable addition thus made
to vexation and expense together, coupled
with the comparative badness of the shape
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in which the evidence is extracted, the ob-
Jjection which would have been so peremp-
tory, is now removed.

Rather than give admission to that best and
most satisfactory of all evidence, no evidence
50 loose and unsatisfactory, but that admission
will be given to it:— in tbe case of an instru-
ment of contract, for example, proof (i. e. what
is called proof, viz. mere circumstantial evi-
dence) of thegenuineness of a couple of words,
purporting to be the name of an attesting
witness. Look at these words, viz. John
Smith. Did you ever know any person who
ever bore that name? Yes. Did you ever see
bim write, or receive letters, which you un.
derstood to have been written by his hand?
Yes. Judging from these opportunities, do,
you believe these words to have been written
by him? Yes.

True it is, that, when no better is to be
had, the exigence of the ease necessitates the
reception of this loose, this circumstantial evi-
dence. But when the case affords not only
direct evidence, but the most trustworthy of
all direct evidence,—to exclude that best evi-
dence, and admit this loose evidence instead
of it —how inexplicable the folly, were it not
for the sinister interest that lurks at the bot-
tom of it!

Wounded by the rule itself, justice is again
wounded by the evasions of the rule.

1. Three obligors jointly bound in & bond.
Proof by extraneous witnesses (it must be
supposed) being somehow or other unobtain-
able. one of the obligors is called to prove the
execution of it. But for this purpose, he must
have been left out of the action, and the re-
course against him lost. Just as it happens
in penal cases, where one of two malefactors
is let off, that his testimony may be employ-
able against the other.

2. If a subscribing witness is become in-
famous, — on