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§ 133.

What Is Meant By “Private Property In
Lands?”—

An accurate answer to this question is exceedingly important,
because attacks have repeatedly been made upon the existing land
tenure of England and the United States by political economists, as
being the chief cause of human woes; and promises are made of the
advent of an era of universal prosperity, only a little short of
millennium, if private property in land be only abolished. The latest
writer upon this subject, Mr. Henry George, has created no little
stir by his vigorous attacks upon private property in land, and has
succeeded, in no small degree, in unsettling preconceived notions
of the right to own land. Our interest in this connection, as a jurist
and a student of police economics, lies chiefly in Mr. George’s
conceptions of the existing law of real property, and the meaning
he and other political economists attach to the phrase “private
property in land.” If we have not mistaken the writer’s main idea, it
is no less and no more than what is set forth by Mr. Herbert
Spencer in his Social Statics,1 with a greater display of rhetoric,
however, and an elaborate scheme for the confiscation of the so-
called “private property in land.” Both writers present their views
under the impression that the existing law recognizes an absolute
right of private property in land, and they both propose that this
private property be abolished, and land become the common
property of all, of the State or society.

Mr. Spencer’s entire argument is based upon his first principle of
sociology: “Every man has freedom to do all that he wills provided
he infringes not the equal freedom of any other man,” and in
applying this principle—which we most hearily indorse as the
ruling principle of police power in the United States,2 and the
necessary fundamental principle in every system of sociology in a
free State—to the right of property in land, he maintains that no
one “may use the earth in such a way as to prevent the rest from
similarly using it; seeing that to do this is to assume greater
freedom than the rest, and consequently to break the law.” Both
writers maintain that land is the free gift of nature, and must ever
remain the inalienable property of society. But Mr. Spencer, readily
perceiving the practical objections that might be raised to his
scheme of a common property in lands, if left unqualified, proceeds
to deny that we must, as a result of a common property in lands,
“return to the times of uninclosed wilds, and subsist on roots,
berries and game.” In further explanation of this scheme he says:
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“Such a doctrine is consistent with the highest state of civilization;
may be carried out without involving a community of goods; and
need cause no very serious revolution in existing arrangements.
The change required would simply be a change of landlords.
Separate ownerships would merge into the joint stock ownership of
the public. Instead of being in the possession of individuals, the
country would be held by the great corporate body—society.
Instead of leasing his acres from an isolated proprietor, the farmer
would lease them from the nation. Instead of paying his rent to the
agent of Sir John or his Grace, he would pay it to an agent or
deputy agent of the community. Stewards would be public officials,
instead of private ones; and tenancy the only land tenure.”1 Tersely
stated, Mr. Spencer’s idea is that all men must become tenants of
the State or of society, and must pay rent to the State for the
exclusive use of the land. Mr. George’s proposition is essentially the
same. He says: “I do not propose either to purchase or to confiscate
private property in land. The first would be unjust; the second
needless. Let the individuals who now hold it still retain, if they
want to, possession of what they are pleased to call theirland. Let
them continue to call it theirland. Let them buy and sell, and
bequeath and devise it. We may safely leave them the shell, if we
take the kernel. It is not necessary to confiscate land; it is
onlynecessary to confiscate rent.”1 And in order that the State
need not “bother with the letting of lands,” secure the benefits
arising out of the position of landlord without being subjected to its
annoyances, he proposes to “appropriate rent by taxation.”

Both writers recognize the absolute right of private property in the
improvements which the possessor may put upon the land, and
neither would claim the right of confiscation of them, directly or
indirectly, except that Mr. George recognizes the right to confiscate
those “improvements which in time become indistinguishable from
the land itself.”2 But as a general proposition, they both recognized
this right to the improvements, which are of course products of
man’s labor.

Mr. Spencer claims that this proposed tenantry is in strict
conformity with his first principles. He says: “A state of things so
ordered would be in perfect harmony with the moral law. Under it
all men would be equally landlords; all men would be alike free to
become tenants. A., B., C., and the rest, might compete for a vacant
farm as now, and one of them might take that farm, without in any
way violating the principles of pure equity. All would be equally
free to bid; all would be equally free to refrain. And when the farm
had been let to A., B., or C., all parties would have done that which
they willed—the one in choosing to pay a given sum to his
fellowmen for the use of certain lands—the other in refusing to pay
that sum. Clearly, therefore, on such a system, the earth might be
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inclosed, occupied, and cultivated, in entire subordination to the
law of equal freedom.” In effect, Mr. George’s position is identical.
They both assert the natural right of one man to the exclusive
possession of a tract or plot of land, for the period of his tenancy,
provided he pays the proper rent or equivalent to society. Who is to
determine what rent would be a fair equivalent for the right or
privilege thus secured? Clearly, the legal representative of society
in its organized condition, in other words, the government of the
State.

If the tenancy be for one year, of course the rent will in proportion
be smaller than what would be payable in a tenancy for ten, twenty,
one hundred, and one thousand years; and there would possibly be
a different amount of rent exacted for a tenancy for the life of the
tenant. Of course, legal limitations could be imposed upon the
duration of the tenancy,1 but would this be wise? May not cases
arise, in which it would be no inducement for a tenant to make
improvements, unless he was given a long lease? The desire for a
permanent “local habitation” is very strong in the human breast,
and Blackstone tells us that under the feudal system it was
considered “that the smallest interest, which was worthy of a
freeman, was one which must endure during his life.”2 Apart from
any express legal restrictions, which of course may be imposed
under this theory of property in lands, if the consideration or rent
is adequate, there would be no more injustice to the rest of the
human race to give one man the exclusive possession of a piece of
land during his life, than it would be if his tenancy was only for one
year. Having paid to society a fair equivalent for the use of the land,
is society at all concerned in the manner of his using the land,
provided he injures no one else? Would it be an act of natural
injustice to society, if he for some satisfactory consideration lets
some one else utilize the land, instead of doing so himself? The
right of subletting is therefore a natural incident of a tenancy,
unless expressly taken away.

One step farther: suppose society finds out that in a given case it
can procure, through individual activity, a long felt want, but the
individuals in question will not undertake the project unless they
have in certain lands a more permanent right of possession than
what a tenancy for life gives them. Suppose society conclude that it
must have this want supplied, and in order to gratify this desire it
gives to these parties and to their heirs and assigns the exclusive
possession of certain land, as long as they pay a certain rent, the
amount of which is to be determined by society from time to time,
and provided further, that the land may be at any time reclaimed by
society, if the public exigencies shall require it, upon the payment
to these parties or their heirs and assigns of a compensation for the
loss of improvements, which have become inseparable from the
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land, and for future profits in the continued possession? Would
such a contract be in violation of Mr. Spencer’s first principle?
Would not the State be still the ultimate owner of the land, and the
so-called proprietor only vested with the right of possession and
enjoyment, in other words, a qualified property? Would he not be
essentially a tenant of the State, and his interest in the land a
tenancy?

That is all “the private property in land” which the American and
English laws recognize. The present writer has stated elsewherel
this limitation upon the right of property in land in the following
language:—

“It may be stated as a general rule, though controverted by
eminent authority, that in any system of jurisprudence, there
cannot be an absolute ownership in lands. The right of property or
interest in them must always be qualified, that interest being
known in the English and American law as an estate. A man can
have only an estate in the land, the absolute right of property being
vested in the State. An estate has, in respect to the real property,
the three elements, the right of possession, right of enjoyment, and
right of disposition, subject to the right of the State to defeat it,
and appropriate it to the public use, or for the public good. In what
cases, and under what circumstances, the State can exercise this
power of appropriation, and to what extent the rights of possession,
enjoyment and disposition, may be limited by the imposition of
restrictions, depends upon the policy of each system of
jurisprudence. In some States the restrictions are numerous, while
in others they are few, the right of property being almost absolute
in the individual. But nowhere can the private right of property be
said to be absolute. The absolute right of property being in the
State, the right of ownership, which an individual may acquire,
must, therefore, in theory at least, be held to be derived from the
State, and the State has the right and power to stipulate the
conditions and terms upon which the land may be held by
individuals. These conditions and terms, and the rights and
obligations arising therefrom, constitute what is known as tenure
or land tenure.”1

Is not then this statement of the law correct? In the constitution of
New York, Art. I, § 10, it is declared that “the people of this State,
in their right of sovereignty, are deemed to possess the original and
ultimate property in and to all lands within the jurisdiction of the
State.” And this is the implied, if not expressed, doctrine of the law
in every State of this Union. Is there an acre of land in this country,
that is not held subject to taxation and to the right of eminent
domain? Taxation of real estate is essentially the same as rent, for
it is not imposed as an obligation of citizenship. Although the power
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of taxation generally cannot properly be considered of feudal
origin, yet in its application to real property it assumes a decidedly
feudal character. If the power to tax real property rested solely
upon the obligations of citizenship, then it could only be levied
upon those proprietors of lands who were citizens. As a matter of
fact, all lands situated within the jurisdiction of the government
which levies the tax are taxed for their proportionate share. The
levying of a tax upon land and the enforcement of the levy, are
usually proceedings inrem against the land, and not in personam
against the proprietor.1

The right of eminent domain surely can rest only upon the claim
that the State is the absolute proprietor of all lands within its
jurisdiction, which consequently makes all private owners merely
tenants of the State.2

Our conclusion therefore is that there is no “private property in
land” in the sense in which Mr. Spencer and Mr. George employ the
term, and the provisions of the law in respect to the tenancy of
lands are in strict conformity with the principles they advocate. It
may be, as Mr. George asserts, that certain cunning men in days
gone by cheated society out of its dues, and obtained from it fee
simple tenancies without rendering an adequate equivalent; and it
may be true (we shall not question the proposition in this place),
that the present returns to the State for the private enjoyment of
these tenancies are grossly inadequate to the benefits thus
received: Mr. George may possibly be just in his claim that taxation
of lands ought to be increased far beyond its present rate; but the
economic problem would be very much simplified, if it is clearly
understood that the scheme proposed for the nationalization of
land involves no legal, as it does an economic, revolution.
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§ 134.

Regulation Of Estates—Vested Rights.—

If it be true that the absolute property in land is in the State, it
must follow as a logical consequence that, in the grant of lands to
private individuals, the State may impose whatever conditions and
terms, under which the land is to be acquired, that may be deemed
wise or necessary. For example, the United States government may
institute whatever regulations it pleases for the sale of the public
lands of the West. The right to acquire a private property in land is
a privilege and not a right. The State may refuse altogether to sell,
or exact whatever returns in the way of rents or public duties it
pleases. But when the right to the public enjoyment of lands is
purchased by the individual, it becomes a vested right, of which he
cannot be divested by any arbitrary rule of law. There are several
clauses of the constitutions which contain an express or implied
prohibition of such interferences with vested rights; but the
principal protection to vested rights is that guaranteed by the
clause which declares that “no man shall be deprived of his * * *
property, except by the judgment of his peers or the law of the
land.” It is not necessary in this place to discuss in general what is
meant by vested rights, and what are considered to be such.1 It is
sufficient for us to be able to say that when one becomes the tenant
of the State, or, in common parlance, acquires the absolute title to
an estate in the land, whether that estate be in fee, for life, for
years, or otherwise, his interest is a vested right, which is
protected by the constitutional limitations against any arbitrary
changes by legislation. But naturally, until the estate is acquired,
the purchaser has no absolute right to purchase any particular
estate in the land. It is fully competent for the legislature to
determine what estates one may acquire in lands. For example,
estates tail have been abolished in most of the American States.
That is, the statutes of the different States have declared what shall
be the effect of an attempt to create an estate tail. In Alabama,
California, Connecticut, Florida, Georgia, Kentucky, Maryland,
Michigan, Minnesota, Mississippi, North Carolina, Tennessee,
Texas, Wisconsin, Virginia and West Virginia, estates tail are
converted into fees simple. In Arkansas, Illinois, Kansas, Missouri,
New Jersey and Vermont, the tenant in tail takes a life estate, and
the heirs of his body, the remainder in fee per formam doni. In
Indiana and New York, the tenant takes a fee simple, if there is no
limitation in remainder after the estate tail, and a life estate, where
there is such a limitation. In Delaware, Maine, Massachusetts,
Pennsylvania, and Rhode Island, estates tail are not expressly
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abolished, but an easy mode of barring the entail by a conveyance
in fee simple is provided by statute.1l

Another notorious example, of legislative interference with creation
of estates in lands, is furnished by the enactment of Statutes of
Uses, which provide for the union in the cestui que use of the legal
and equitable estates.2 In the same way are the incidents of estates
being materially modified and changed by statute. The law of
mortgages is constantly undergoing a change in every State,
through the enactment of statutes and by judicial legislation. Joint
tenancies have been converted into tenancies in common; estates
at will have been changed to tenancies from year to year, and
estates for years declared to be estates of inheritance, with all the
incidents of freehold estates. There are many other such instances
of legislative changes of the character and incidents of estates in
lands, which may be ascertained by a reference to any work on
Real Property. All such legislation, however radical it may be, will
be clearly free from all constitutional objections, as long as it is not
made to apply to existing estates. To declare, that hereafter no
estate tail or use shall be created, does not infringe any vested
right, either of the vendor or vendee, or any third person in privity
with either of them. But the effect would be very different if these
statutes were made applicable to the existing estates of the
prohibited kind. Whether the estate tail was converted into a fee
simple or divided into a life estate in the first taker and a
contingent remainder in the heirs of his body, or if the tenant in tail
has the power given him to convert the estate into a fee simple by a
conveyance; in any one of these three cases of legislation, the
application of it to existing estates tail would violate the
constitutional prohibition of interference with vested rights. Of
course the heirs of the body have no vested rights,1 but the
reversioner or remainder-man, after the estate tail has.2 Mr. Cooley
states that “in this country estates tail have been generally
changed into estates in fee simple, by statutes the validity of which
is not disputed.”3 If the reversion or remainder after an estate tail
be a vested right, and without exception the recognized authorities
on the law of real property are agreed that these interests are
vested rights, the conclusion is irresistible, that laws, changing
estates tail into fees simple, are unconstitutional if applied to
estates tail already created, when the laws were passed. Mr. Cooley
says: “No other person (than the tenant in tail) in these cases has
any vested right, either in possession or expectancy, to be affected
by such change; and the expectation of the heir presumptive must
be subject to the same control as in other cases.”4 In a note to the
above statement5 he says that “the exception to this statement, if
any, must be the case of a tenant in tail after possibility of issue
extinct; where the estate of the tenant has ceased to be an
inheritance, and a reversionary right has become vested.” There
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cannot be any doubt whatever, that the conversion of an estate tail
after possibility of issue extinct into a fee simple, would be in
violation of the vested rights of the reversioner or remainder-man.
For the estate tail after possibility of issue extinct is but a life
estate.l But, in respect to the matter of being a vested right, there
is no difference between the remainder or reversion after an
ordinary estate tail, and one after an estate tail after possibility of
issue extinct. There is no uncertainty as to the title in either case.
The failure of issue in both simply determines when the reversion
or remainder shall take effect in possession, and the uncertainty or
impossibility of ever enjoying the estate in possession, never makes
a remainder contingent.2 It is true that in England the remainder
after an estate tail was liable to be defeated by a common recovery,
when sufiered or instituted by the tenant in tail for the purpose of
cutting off the entail.3 And if common recoveries or some other
mode of barring the entail had been previously recognized in this
country, the remainder after the estate tail would be properly
considered a contingent interest instead of a vested right, and
could be further regulated by statute. Thus, for example, in
Massachusetts, the tenant in tail can make a conveyance in fee
simple, thus barring the contingent interest of the remainder-man
or reversioner. Another statute might very well be enacted, making
the existing estates tail a fee simple, while they remain in the
possession of the tenant in tail. Since the interest of the reversioner
or remainder-man was already liable to be defeated by the
arbitrary will of the tenant in possession, it was not a vested right,
and, therefore, not protected by the constitutional limitations.

For the same reason, the right of survivorship in a joint tenancy
cannot be considered a vested right. Apart from the fact, that the
title to the interest of the co-tenant under the doctrine of
survivorship, could not until his death become vested in the
survivor, the co-tenant had the power to defeat the right of
survivorship by his own conveyance of his undivided interest. The
conveyance of a joint tenant’s share in the joint tenancy converts it
into a tenancy in common, as between the assignee and the other
joint tenants.1 It is, therefore, not difficult to justify on
constitutional grounds the statute of Massachusetts, which
converted existing joint tenancy into tenancies in common.2 In the
same way the enactment of a statute, converting existing trusts,
which could not be executed by the English Statute of Uses, into
legal estates, could not be considered unconstitutional, except
where the effect would be to materially change the beneficial
character of the rights of the cestui que trust. The title of the
trustee is not a vested right which would be protected by these
constitutional limitations. He holds it in trust for the cestui que
trust, and if the latter has not been harmed by the transfer of the
land to him, the trustee cannot complain. A law may be passed,
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abolishing the doctrine of “a use upon a use,” and convert into
legal estates all uses that remain unexecuted in consequence of
this doctrine. It may possibly be claimed that in active trusts the
trustee has a vested right to the compensation which the law allows
him for the performance of his duties under the trust. But the claim
is manifestly untenable. If the performance of his duties is
rendered unnecessary by the transfer of the legal estate to the
cestui que trust, he has not earned his compensation. One cannot
be said to have a vested right to earn compensation by the
performance of duties which have by law become unnecessary.1

Under the English Statute of Uses, which has been adopted without
change in most of our States, the separate use to a married woman
cannot be executed into a legal estate, because she cannot hold the
legal estate free from the control of the husband, as she can the
use or equitable estate.2 A statute which converted such an
existing estate into a legal estate, without providing for its
remaining her separate property, would clearly be unconstitutional,
as being in violation of vested rights. On the other hand, if a statute
is passed, which declares that married women shall hold their legal
estates as well as equitable estates free from the control or
attaching rights of the husband, the use to a married woman which
remained unexecuted by the statute, only on account of her
disability to hold the legal estate independently of her husband,
would at once become executed into a legal estate under the old
Statute of Uses, without any express legislation to that effect.3

Some additional illustrations of what are vested rights in real
estate, which may not be infringed by subsequent legislation, may
be added. Where, on the seashore, the bulkhead line for wharfs and
piers is once established by law, and wharfs and piers are
constructed in accordance with such law; the riparian owners have
acquired a vested right in the privilege accorded by the law, which
may not be interfered with or restricted by subsequent legislation,
except in the exercise of the right of eminent domain, and upon
payment of full compensation.1 The same conclusion was reached
in a case, where a certificate of purchase of swamp and overflowed
lands was assigned to a non-resident purchaser, and a subsequent
constitutional provision prohibited the grant of public lands to any
but citizens and residents of the State. It was held that the rights,
acquired by the assignee of the certificates of purchase, was
vested, and could not be impaired by this subsequent constitutional
prohibition.2

But inasmuch as the ultimate property in all lands which are held
by private owners is in the State, and the private owner holds his
estate subject to the superior claim of the State against the land for
the payment of taxes which are levied against the land; the lien for

PLL v7.0 (generated September, 2013) 19 http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

taxes on the land takes precedence to the lien of a mortgage or
judgment, even though the taxes, for which the lien may be
enforced, may have been levied and have become due, after the
execution of the mortgage or the filing of the judgment. This
principle, in its application to general taxes, is too well settled and
unquestioned to require citation of authorities.

But, in a recent case, the applicability of the principle to the lien for
special assessments for public improvement has been questioned in
Indiana. But the Supreme Court of that State held that a law did
not interfere with the vested rights of a mortgagee, which provided
that the lien for such a special assessment shall take precedence to
the liens of existing mortgages.1

A State has not the power, by subsequent law, to release a grantee
and his title from a condition which has been imposed by the
grantors. But where the State itself imposes such a condition, it
may remove it by subsequent legislation: As, where a corporation is
authorized to hold land for a specified purpose only, this restriction
may be removed by subsequent legislative enactments.2

A curious question of vested rights has arisen in connection with
the effect on real estate values of the presence of certain
institutions, public or semi-public, in a town or city. The location in
a town of a State penitentiary, hospital, asylum or university, does
not give to the property owners of the town any vested right in
their continued location in the town, if the original location of the
institution was not bartered for with the express agreement that it
shall never be removed. In a recent case, the question was raised
and answered in the negative, whether the property owners had a
vested right in the continued location in their town of the seat of
the State government.3 The same answer was given in the case of a
sectarian college, where it was understood, but not expressly
agreed to by a valid contract, that the first location of the college
would be permanent. A law authorizing its removal was held not to
be an interference with any vested right of the property owners of
the town.4

The same rule as to the power of the government to change
remedies, enlarging or restricting them, or providing new
remedies, without interfering with vested rights, applies to vested
rights in real estate, as what controls the power of the government
to regulate the enforcement of contracts in general, and which is
fully set forth in a subsequent section.1 As long as the change is
made only in the remedy for the enforcement of the right, and a
reasonable opportunity is afforded for the subsequent enforcement
of the right, the constitutional provision is not infringed. Thus, a
recent statute in Illinois changed the requirements of the notice to
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quit, in order to terminate a tenancy, or to recover possession,
cutting down the period of notice in some cases, and requiring a
notice in some cases in which theretofore no notice was required at
all. It was held that, inasmuch as the statute only effected a
reasonable change in the remedies, its enforcement against
existing lessors and lessees did not impair any vested right.2 The
same conclusion was reached, in regard to laws which made tax
deeds conclusive or only prima facie evidence of title. These laws
were held to change or affect only the remedy.3 So, also, a law,
which requires sixty days’ notice by purchaser of tax-title of the
expiration of the period of redemption, affects only the remedy and
may apply to sales made prior to its enactment.4

PLL v7.0 (generated September, 2013) 21 http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]
§ 135.

Interests In Expectancy.—

Interests in expectancy, when distinguished from vested rights, are
held not to be under the protection of the constitution, and may,
therefore, be modified, changed, or completely abolished by
subsequent legislation.5 A purely contingent interest, to which
there cannot be any present fixed title, cannot be considered a
vested right. Where the vesting of a right depends under existing
laws upon the future concurrence of certain circumstances or facts,
the repeal of those laws will operate to defeat the expectant
interest. “A person has no property, no vested interest, in any rule
of the common law. * * * Rights of property, which have been
created by the common law, cannot be taken away without due
process; but the law itself, as a rule of conduct, may be changed at
the will, or even at the whim of the legislature, unless prevented by
constitutional limitations.”1

For the reason that an interest in expectancy is not to be
considered a vested right, it is the universally recognized rule of
constitutional law that the right of inheritance of the heir
presumptive is liable to be modified or entirely defeated by a
legislative change in the law of descent. The law of descent varies
according to the civil polity of each State, or, as Blackstone has it, it
is “the creature of civil polity and juris positivi.” Independently of
positive law, the heir acquires no rights whatever in his ancestor’s
property. For public reasons, and with an incidental recognition of
the moral right to the inheritance of those who stand in the most
intimate blood relationship with the deceased owner, the law
declares that property, which the owner leaves at his death
undisposed of by grant or demise, shall descend to those named by
the statute and in the order given. The expectant heir’s right of
inheritance rests altogether upon this command of positive law. A
repeal of the law before the death of the ancestor would take away
all authority for his claim of inheritance. It is, therefore, a well
recognized and undisputed rule of law that the statute of descent,
in force when the ancestor dies, determines the right of
inheritance: nemo est hceres viventis.2 But when the ancestor dies,
and under the then existing statute of descent, the property is cast
upon a particular individual as heir, the right of property becomes a
vested right, and like all other vested rights, however acquired, it
cannot be affected by subsequent legislation.
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Of the same character are the rights which the husband and wife
acquire in the real and other property of each other, by virtue of
the marital relation existing between them. By rule of positive law,
for more or less public reasons, these rights are granted. They do
not depend upon contract, and do not emanate from the marriage
contract. The acquisition of these rights is merely an incident of the
marriage, made so by law.1 If, therefore, the law upon which the
claim to these marital rights of property rests, is repealed before
the rights become vested, the expectant right would be defeated,
because there would be no foundation for the claim of an existing
right. The common law provided that the husband on his marriage
would acquire an estate during coverture in all of the lands of the
wife which she then owned, and, from the time of purchase, in all
other lands which she may subsequently acquire.2 Until she
acquires a title to the lands by purchase or otherwise, the right to
an estate in the lands is merely expectant. A law, which provides
that married women shall hold their lands and other property free
from the attaching rights of the husband, would not be
unconstitutional if made to apply to those already married,
provided it was not allowed to affect the husband’s vested rights in
the property, acquired by the wife before the passage of the
remedial statute. The statute can constitutionally cut off the
husband’s expectant interests in the property of the wife, acquired
by her subsequently.1l The same rule obtains in the Western States,
in respect to the community property of their local law. Thus, it has
been held in California that a statute, which restricts the husband’s
control over community property, in denying his right to transfer
the same without the written consent of his wife, was
unconstitutional in its application to such property which had been
acquired prior to the enactment of the amendatory statute.2

The same principles will apply to tenancies by the curtesy, and to
dower. Until the birth of a child, who was capable of inheriting the
estate, the husband’s curtesy was merely an expectant interest.
Upon the birth of the child, the tenancy became initiate. The title
vests in him absolutely. His right of possession as tenant by the
curtesy is postponed until the wife’s death, but the estate is so far a
vested right upon the birth of issue, that he may convey it away,
and it is subject to sale under execution for his debts.3 Any law,
which provided for the abolition of tenancy by the curtesy, could
not constitutionally be made to apply to those cases, in which the
tenancy by the curtesy has become a vested right by the birth of
issue, and a concurrence of all the other conditions, which are
necessary to the existence of the tenancy. For in such cases the
tenancies by the curtesy have become vested rights.1 But the law
could apply to all the property of those already named, who have
had no children, capable of inheriting the estate. And while the
birth of issue and its death before the acquisition of the property by
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the wife, will be a sufficient performance of this condition, to
enable the husband’s tenancy by the curtesy to attach, as soon as
the property is acquired by the wife;2 yet until the property is
acquired, the right to the tenancy by the curtesy in such property is
so far an interest in expectancy, that it may be taken away by
statute.

On the other hand, the wife’s dower is inchoate until the death of
her husband. Neither he nor his creditors can by any act deprive
her of her dower during coverture;3 and it is so far a mere
expectant interest, that she can neither assign, release, nor
extinguish it, except by joining in the deed of her husband. It
cannot during coverture be considered even a chose in action; and
it is not affected by any adverse possession, although such
possession is sufficient to bar the husband’s interest in the land.4
Although the authorities are not altogether unanimous, the
overwhelming weight of authority recognizes the dower during
coverture as being so far inchoate and an interest in expectancy,
that it may be changed, modified, or altogether abolished by
statute.l There is no unconstitutional interference with vested
rights, as far as the dower right is concerned, whether it is by
statute increased, diminished, or completely abolished. But where
the dower estate is enlarged in the lands already possessed by the
husband, there is a clear violation of his vested rights, because the
incumbrance upon his estate has been increased. It would be the
same, in respect to the wife’s property, if the husband’s tenancy by
curtesy or other marital rights in her property were enlarged by
statute, after the property had been acquired. It is unquestionably
the prevailing rule of construction, that the widow’s dower right in
the lands, which her husband has conveyed away during his
lifetime, is governed by the law in force at the time of alienation.
But since the dower right in all cases is inchoate during the
coverture, even in the lands which have been aliened by the
husband, it is in this case as much subject to legislative change, as
long as it is not enlarged, as if the property was still in the
possession of the husband. And while the presumption of law may
be against the application of statute, regulating dower, to estates
which have already been conveyed away, there is no constitutional
objection in the way of its application to such cases, if the intention
of the legislature is clearly manifested. It is true, as Mr. Cooley
states:1 that if the dower is diminished, the purchaser will get a
more valuable estate for which he had not paid an equivalent
consideration. But if it is the wish of the legislature that this shall
be done, no provision of the constitution has been violated, for
there has been no infringement of vested rights. This proposition
was carried to such a logical extreme in Indiana, that, in declaring
a statute, abolishing the common-law dower, and giving the wife an
estate in fee in one-third of her husband’s laud in lieu of dower, to
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apply to the lands granted by the husband to purchasers for value,
it was held that her common-law dower in such lands was abolished
by the statute; while she could not claim the enlarged dower in
such lands, because the statute would then interfere with the
vested rights of the purchaser. Thus, she was deprived of both the
statutory dower, and the dower at common law.2 It may be doubted
whether, in such a case, the legislature intended that the statute
should operate in that manner; but if the intention to have the
statute apply to such cases is established, judged by the principles
of constitutional construction previously deduced, there can be no
doubt that the statute can be made to apply to such cases, even
when its application will have the effect of depriving the widow of
her dower, at common law, without succeeding in vesting in her the
greater estate, intended by the statute to take the place of the
dower at common law. But a statute, which simply provided for the
enlargement of the dower at common law into an estate in fee
could not be construed, when applied to estates that have been
granted away, so as to deprive the wife of her common-law dower;
for the dower at common law would be abolished inferentially from
the enlargement of the estate by the operation of the statute; and
since the statute cannot apply to such cases, because it would
infringe upon the vested rights of the purchaser, the wife’s dower
in the lands of the husband’s purchaser would remain unchanged
at common law. It is probable that the Indiana court was in error in
not placing this construction upon the statute in question.

In all of the Western States, the public domain, either of the United
States or of the respective States, is offered for sale and
settlement, under general statutes, containing more or less minute
provision for its survey, location, and the issue of certificates of
purchase and of patents. Until an intending purchaser has had the
land, which he has selected for his purchase, surveyed and located,
and has received his certificate of purchase, he has acquired no
vested rights in the lands; and a law which withdraws from sale the
lands which he has selected, would, under these circumstances,
constitute no interference with vested rights.1

But every future interest in property is not an interest in
expectancy. A vested estate of future enjoyment is as much a vested
right as an estate in possession.1 Vested remainders and reversions
are, therefore, vested rights, and cannot be changed or abolished
by statute. We have already discussed the character of a remainder
or reversion after an estate tail, and have concluded that they are
vested rights, not subject to legislative change or modification.2 If
the remainder or reversionary interest were contingent, the
conclusion would possibly be different.3
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But is a contingent remainder, a contingent use or a conditional
limitation,4 so far an interest in expectancy, that it may be defeated
by subsequent legislation? In those cases in which the interest is
contingent, because the person who is to take the contingent estate
is not yet born, it may be reasonable enough to claim that the
interest is not a vested right. Until one is born, or at least
conceived, he cannot be considered as the subject of rights under
the law. He certainly cannot have a vested right in or to anything. A
statute might very properly destroy such a contingent interest. This
class of cases may possibly include also those, in which the
contingency arises from an uncertainty as to which of two or more
living persons shall be entitled to take, as where the limitation is to
the heirs of a living person. No man’s heirs can be ascertained until
his death, although one may be the presumptive or apparent heir of
another. The heir presumptive or apparent cannot be said to have a
vested right to such an estate, in the sense in which the term
“vested right” is employed in the law of real property; but the same
may be said of any contingent interest, whether it be a remainder, a
use, or a conditional limitation. The person, who is to take the
estate upon the happening of the contingency, can in none of these
cases claim to have a vested estate in the land; but may not the
expectant owner of the contingent interest claim to have a vested,
indefeasible right to the estate, whenever the contingency
happens? Even in the law of real property, where the term “vested
estate” is used in an extremely technical sense, the contingent
remainderman, as well as the expectant owner of a shifting use or
executory devise, is deemed to be so far possessed of vested rights
in the estate as to be able, at least in equity, to make a valid
assignment of the interest.1 It would seem, therefore, that the
interest in such cases would be so far a vested right that it would
be beyond the reach of legislative interference. Another reason
may be assigned why a statute could not operate to destroy such
contingent interests, viz.: that, being created by act of the owner of
the property instead of arising by operation of law, its subsequent
taking effect in possession does not depend upon the continuance
of the present laws. A change in the law can only operate to defeat
the contingent estate, by imposing upon the owner a prohibition
against doing with the estate what he could do without the aid of
law. In all the common examples of interests in expectancy, which
have been changed or abolished by statute, the interest is the
creature of positive law, and does not vest upon any act of
disposition of the owner of the land. Its taking effect in possession
must consequently depend upon the continued existence of the law,
which authorizes and creates it. The repeal of the law, before it
vests, does not operate retrospectively, in defeating the inchoate
estate. But a law would most certainly operate retrospectively,
making that unlawful or impossible which was possible and lawful
when it was done, which changes or destroys the interest of a
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contingent remainderman, or executory devisee. Being
retrospective, it will be void if it infringes any vested right, even
though it does not amount to a “vested estate,” as the term is
understood in the law of real property. It has been held recently by
the Supreme Court of South Carolina, that a statute, which
prohibits the destruction of contingent remainders and uses by the
employment of the common law feoffment and livery of seisin was
not void, as interfering with any vested right, if the statute
operated to protect from destruction the continued estates which
were in existence at the time that the statute was enacted.1

Another interesting question is, how far powers of appointment
may be changed or abolished by statute. A law would act
retrospectively, if it were made to avoid the deed or grant of a
power of appointment, and, if it interfered with vested rights,
would be unconstitutional. A special power of appointment to
appoint the estate to certain persons, under certain conditions and
in accordance with directions given, would give to these
beneficiaries a vested right to the exercise of the power in their
favor, within the restrictions and limitations imposed by the donor;
and the donee of the power cannot suspend or extinguish the
power by a release.2 It would be reasonable to claim that no
statute could be so framed as to change or destroy such a power,
because it would interfere with vested rights. But where the power
was general, the donee having the power to appoint to whom he
pleases, there is certainly no vested right to the exercise of the
power in the person or persons to whom he might ultimately
appoint the estate. But he would have an absolute right to the
exercise of the power, either for himself or in trust for others; and
this vested right would be violated by a statute, which either took
away the power, or imposed upon its exercise limitations that did
not exist at the time when the power was created, and which have
the effect of materially reducing the value of the power. Such a
statute would consequently be unconstitutional and void.
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§ 136.

Limitation Of The Right Of Acquisition.—

One of the incidental rights of private property in lands is the right
to acquire land. Land being the free gift of nature, the regulation of
it by the government must be directed in the interest of all, and as
everyone is guaranteed by the constitution the equal protection of
the law, and inequality or partiality in the bestowal of privileges is
prohibited, everyone may be said to have an indefeasible right to
acquire land, by complying with the general laws, which have been
enacted for regulating its disposition. As long as there is a public
domain, everyone has a right to buy of the government, if he pays
the price asked for the land. But where all the public lands have
been taken up, the only way left open for the subsequent
acquisition of land is by purchase from other private owners. If no
one is willing to sell, one’s right to acquire lands has in no way
been violated. But if a seller can be found, any law which would
interfere with the purchase, that is, prohibit a particular person or
class of persons from acquiring any property in land whatever,
would be an unconstitutional violation of a right which belongs to
every citizen. Thus an ordinance was held to be unconstitutional by
the Supreme Court of Texas, which absolutely prohibited any
prostitute or lewd woman from residing in, or inhabiting any room,
house, or place in the city, and forbade the leasing of any such
premises to such a person.l Even a chronic breaker of the laws has
a right to possess a lodging-house. He has no right to purchase or
lease a house for the purpose of prosecuting his criminal or
nefarious trade; but even though it is a moral certainty that the
criminal will use the house or room he occupies for immoral or
criminal purposes, he can not be deprived of the use of said room
or house as a lodging-house. The citizen has a constitutional right
to acquire a local habitation, and no law can impose an absolute
prohibition.

It is true that if the Christian principle of the universal brotherhood
of man were recognized as a principle of constitutional and
international law, and nations merely considered as convenient and
subordinate subdivisions of this world-wide brotherhood, we would
accord to the alien, as well as to the citizen, the equal right to
acquire a homestead within our borders. But this principle of
Christianity has never been adopted into our law, or into the law of
any nation, civilized or uncivilized. On the contrary, international
law is constructed on the idea of nationality as a cornerstone. The
nations of the world are recognized by international law as distinct
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and independent political entities, having exclusive control over the
country and people within their borders, and owing nothing to the
people living outside of their jurisdictions. Although an alien born is
entitled to the equal protection of the laws, instituted for the
benefit of the citizen, while he is sojourning in the country, he has
no absolute right to come into our country or to remain there.
Unlike the citizen, he can at any moment be compelled to leave, 1
with or without cause, unless he has acquired a right of ingress
under a treaty with his own government. The alien, therefore,
cannot be considered as having any absolute right to purchase or
acquire lands.

It has long been the policy of England and of the States of this
country to deny to the alien the right to hold lands within their
borders. In many of the Western States, statutes have been passed
granting to the alien the unlimited right to purchase and hold
lands, and many millions of acres are now the property of foreign
capitalists, who have never lived in this country and never expect
to.

But while an absolute prohibition against the acquisition of lands
by a particular person or class of persons would be
unconstitutional, it would not be impossible to impose limitations
upon the quantity of land which any one person may own. The
agrarian evil, known under the name of “landlordism,” resulting
from the concentration of lands into the hands of a relative few, and
the formation of large farms, is one that will threaten every
community at some stage of its political existence. It may be
considered by some, with some show of reason, to be questionable,
whether the situation would be improved by a statute, which
prohibited any one person from holding more than a given quantity
of land; but no serious constitutional objection can be raised to
such legislation. It would certainly be a constitutional exercise of
police power, as long as it was not made to operate against vested
rights, by making void the purchase of lands that have already been
completed.1l In New York there is a constitutional prohibition of
agricultural leases for a longer period than twelve years.2 Applied
to future purchasers, although it provides for the confiscation
without compensation of the lands acquired in excess of the
quantity allowed by law, the law would most unquestionably be
constitutional.

When it is said that the citizen has a natural right to acquire a
certain quantity of land for lawful purposes, domestic corporations
are not included under that term. It is probably true that
corporations already created with the power to purchase lands,
whose charters are not subject to repeal by the legislature, have as
indefeasible a right to purchase lands as the natural person; but
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statutes of mortmain may, subject to this exception, be passed,
prohibiting absolutely the acquisition of lands by corporations. The
rights and powers of a corporation depend altogether upon the will
of the legislature.
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§ 137.

Regulation Of The Right Of Alienation.—

It can hardly be questioned that the government, in making sale of
public lands, may provide that the interest which is thus granted
shall not be assigned. For land being the absolute property of the
State, any condition may be imposed in the original grant of it, that
the welfare of the community may seem to require. If effective
measures for the prevention of the concentration of lands in the
hands of a few are considered essential to the prosperity of the
State, the government may lawfully impose an absolute prohibition
against alienation, for the purpose of attaining that end.

But in no State is there any law depriving the owner of lands of the
right of alienation (except that in some of the States, statutes have
been enacted which declare estates for years of short duration, and
tenancies from year to year, to be alienable without the consent of
the landlord); nor did the common law at any time prohibit
alienation altogether. Under the feudal system, absolute alienation,
of a kind which would shift to the shoulders of the alienee the
burden of performing the duties which the feudal tenure imposed
upon the tenant, was prohibited; but it was always possible to
sublet the land to another, while the original tenant remained liable
to the lord for the rendition of the services due to him.1 On the
contrary, the history of the law of real property reveals a constant
struggle on the part of the common classes, to remove all
restrictions upon the alienation of lands. The statute quia
emplores,2 declared void all conditions which absolutely prohibited
the alienation of estates in fee, permitting grantors to impose
limitations upon the power of alienation in the grant of any estate
less than a fee. So, also, when the courts, by judicial legislation,
developed the law of uses and executory devises, the rule against
perpetuity was adopted, which prohibited the suspension of
alienation by the creation of contingent estates, beyond a life or
lives in being, and twenty-one years thereafter.1 The same
limitation rests in effect upon the creation of contingent
remainders.2 A constant change of ownership, or the possibility of
such a change, has always been considered salutary to the public
welfare.

Inasmuch, therefore, as the private property in land, already
acquired, has been procured subject to no condition against
alienation, the right of alienation is as much a vested right as the
right of possession or the right of enjoyment; and a law which
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materially diminishes this right of alienation, without having for its
object the prevention of injuries to others, or which takes away the
right altogether, is an unconstitutional interference with vested
rights. That the right of free alienation is a vested right, which
cannot be modified or taken away by subsequent legislation, while
the land remains in the possession of the present landholders,
cannot be questioned; and it is equally certain that the government
may, in its future grant of the public lands to private individuals,
absolutely prohibit the alienation of these lands without the
consent of the State: but it is exceedingly doubtful, whether it is
constitutional or unconstitutional to apply the statutory prohibition
to lands, already the property of private persons, after they have
been sold to others, subject to the statutory restriction upon
alienation. There is certainly no interference with any vested right
of the subsequent purchaser, but there may be some ground for the
claim that the operation of the statute would diminish materially
the chances of sale and consequently would infringe upon the
vested right of alienation of the present owners, in a manner not
permitted under constitutional limitations. But this position does
not seem to be tenable. While the vested right of alienation cannot
by subsequent legislation be taken away altogether, an indirect
restriction upon the right, resulting from the denial of the right of
alienation to subsequent purchasers and the consequent diminution
of sales, would not be properly considered a deprivation of a vested
right. It is no more so than the effect of a statute, which prohibited
the purchase by one person of more than a specified quantity of
land. In both cases, the exercise of police power is reasonable, and
the indirect burden imposed upon present owners is but what may
be expected from the exercise of the ordinary police power of the
State.

While the vested right of alienation cannot be taken away
altogether, its exercise may be subjected to reasonable regulations,
which are designed to prevent the practice of fraud, and to
facilitate the investigation of titles. The statutory regulation of
conveyancing is in some of the States very extensive, providing for
almost every contingency; while in others the legislation has been
limited. But in all the States it will be found to be necessary, in
order to effect a valid transfer, to comply with certain statutory
requirements. It is not necessary to speak of them in detail. They
all have the same general object in view, and their constitutionality
has never been and cannot be questioned. These requirements do
not deprive the land owner of his right of alienation. They only
regulate his exercise of the right, with reasonable objects in view.
But it is hardly necessary to state that such statutory regulations
can only have a lawful application to future conveyances. Laws for
the conveyance of estates are unconstitutional, as far as they affect
conveyances already made.1
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The various and, in this country, universal registration laws, which
require a deed to be recorded in the public record books of the
county, in which the land lies, are apt illustrations of the power of
the State to regulate, while they cannot take away, the right to
transfer the title to lands. So far as I know, the power of the State
to require registration of a deed of conveyance, in order that it be
valid and operative against subsequent purchasers, has never been
questioned.

The so-called Torrens registration law has been declared to be
unconstitutional by the courts of Illinois and Ohio; the Illinois
statute being objectionable because the law provided for the
determination by the registrar of the disputed claims of title; and
this feature of the law was alone held to be unconstitutional,
because it involved an unwarrantable encroachment by an
administrative officer upon the power of the judiciary.2

When the original Illinois act was declared unconstitutional, for the
reason just stated, the act was amended by the legislature so as to
provide for initial proceedings in chancery; and left it optional with
each county to determine whether it should adopt the new system
of registration. Cook County, in which the city of Chicago is
situated, adopted it, and the Supreme Court of Illinois declared the
act, as amended, to be constitutional.3 In Ohio, the Torrens system
was adopted, making the initial proceeding for settling disputed
claims of title an action in personam, without providing for
personal service, for which reason the act was declared to be
unconstitutional.4 Massachusetts adopted the system next; and, to
avoid the constitutional requirement of personal service upon all
parties claimant, the statute provided for an action in rem before a
Court of Registration which was specially created to entertain such
suits. The act has been recently sustained in an able opinion by
Chief Justice Holmes.1

A Michigan statute requires, as a condition precedent to the
registration of a deed, that the party offering it must present along
with it a certificate from the auditor-general or county treasurer,
declaring that the taxes for the five preceding years have been
paid, and setting forth all tax liens and titles which may be held
against the land conveyed. The constitutionality of the statute was
attacked unsuccessfully.2

PLL v7.0 (generated September, 2013) 33 http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]
§ 137 A.

The Right Of Testamentary Alienation And
Intestate Succession—Taxation Of
Inheritances.—

But the vested right of alienation, which the land owner acquires as
a natural incident of his property, rests upon the natural power, in
the absence of lawful restrictions, to give away or sell what belongs
to him. The natural right can only exist as long as his natural
dominion over the property lasts, viz.: during his life. His natural
dominion over his property terminates with his death. He may sell
or give away, as he pleases, as long as he does not violate the rights
of creditors, up to the last moment of his life, and his right of
alienation inter vivos cannot be taken away by statute; but after
death he ceases to exercise a natural dominion over his property,
and if he has any power of disposition after death, it must rest upon
positive law, and must change or disappear with the modification or
repeal of the law. It is therefore held that no one has a vested right
to dispose of lands by will, in accordance with the laws in force
when he acquired them. His right to devise depends upon the laws
in existence at his death. The new statute may be made to apply to
future purchasers of lands, and not to present owners, but it will
apply to the latter, if they are not expressly excluded from the
operation of the statute.l

It has recently been declared by the Supreme Court of Illinois that
there is no constitutional limitation of the power of the State to
change the law of descent as to alien heirs, except so far as the
rights of such heirs to American inheritances have been safe-
guarded by treaty between their home governments and the United
States.2

If it be an accepted doctrine of American constitutional law that
there is no natural and inalienable right in any one, either to
dispose of his own property by will, or to take property from
another by inheritance, then it matters not how far a legislature
may depart from natural instinct in ignoring or restricting the
moral claims of near relatives to the inheritance of the property of
the deceased owner, the constitution cannot be successfully
appealed to for protection. The right of succession to the estate of a
dead man, even though he be one’s father, is a privilege resting
upon positive law, which cannot be demanded as a constitutional
right, and which the legislature may regulate or take away
altogether in the exercise of its wise or unwise discretion. Of
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course, unless public opinion should adopt the principles of
communism, which is extremely improbable, there is no likelihood
of any fundamental change in the underlying principle of the laws
of succession. So far as it is possible for one to see into the future,
the total abolition of the right of inheritance will never be seriously
proposed to the legislature of a civilized State. There is but one
likely method of curtailing or restricting the enjoyment of this
privilege; and that is by the heavy increase in the taxation of
inheritances.

The effort has been made in a great number of cases to prove the
unconstitutionality of these inheritance tax laws, by holding that,
being taxation, the tax must be so imposed as to satisfy the
constitutional requirement of equality and uniformity. As is well
known, all American constitutions contain the requirement that
taxation shall be equal and uniform.

Where the taxation of inheritances is based upon a uniform rate per
centum of the assessed value of the estate of the decedent; and all
estates are taxed at the same rate, whether the estate be large or
small, or the beneficiaries be closely or remotely related to the
decedent, or not related at all, it does not much matter whether
you consider the inheritance or succession tax as a tax in the
constitutional sense, which is required to be equal and uniform, or
as a regulation of the right or privilege of inheritance. In either
case the tax is valid and does not conflict with any constitutional
principle. For, as Mr. Justice Earl said in In re McPherson,1 “as long
as the tax is equal and uniform the State has the undoubted power
to tax anything that has value; property of all kinds, franchises of
corporations and individuals, businesses and contracts of all kinds,
the right of suffrage, and all other rights and privileges, it matters
not what their nature may be; the sole restriction being, that there
must be equality and uniformity in the imposition of the particular
tax upon all who come within that particular classification.”

But where the inheritance or succession tax is levied upon estates
of a certain value and over, and others of less value are exempted,
or where a higher rate per centum is levied upon the same amount
of property, when the beneficiaries are collateral heirs or strangers,
than when they are direct heirs, it would seem to be an irresistible
conclusion that such a tax upon inheritances, if it be properly
considered as a tax in the constitutional sense, is unconstitutional,
because it does not comply with the constitutional requirement of
equality and uniformity, as that constitutional provision is generally
construed. And we should not be surprised to learn that such an
inheritance tax has been declared to be unconstitutional. With
equal or greater force could the constitutional objection be applied
to a progressive inheritance tax, the rate per centum varying
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according to the value of the inheritance. In Curry v. Spencer,1 the
New Hampshire inheritance tax law was declared to be
unconstitutional, because the tax was imposed upon collateral
relatives and not upon direct heirs. The court said: “It is plainly
founded upon pure inequality, and is simply extortion in the name
of taxation; and it can, therefore, never be maintained in this
jurisdiction so long as equality and justice continue to be the basis
of constitutional taxation.”

The Ohio statute provided for the exemption of estates under
$2,000 and an increase of the per centum of the tax as the value of
the estate increased. The act was declared to be in violation of the
constitutional requirement of equality, and, therefore, void. Said
the court: “This statute fails to protect equally the people who
exercise the right and privilege of receiving or succeeding to
property. * * * The exemption must be equally for all, and the rate
per cent must be the same on all estates. There can be no
discrimination in favor of rich or poor. All stand on an equality
under the provisions of the constitution, and it is this equality that
is the pride and safeguard of us all. * * * The State finds no warrant
in its constitution for saying that it will make a greater rate of
charge for the privilege of succeeding to large estates than to
smaller ones, but on the contrary this is expressly prohibited by the
requirement that laws shall be for the equal protection and benefit
of the people.”1 But in a later case2 the same court held that
discrimination between kindred of different degrees of relationship
in the imposition of an inheritance tax was not unconstitutional.
The court said: “Since the right to receive property by inheritance
is not guaranteed by the constitution, it prescribes no limitation
upon the power of the general assembly to designate the persons
who may thus receive. The discrimnation is based upon and
justified by the fact that there are degrees in collateral kinship.”

In Minnesota, the tax upon inheritances was given the form of
progressive probate fees; all estates under $2,000 being exempt,
and in other cases the fees were arbitrarily graduated according to
the inventoried value of the estate. The act was declared to be
unconstitutional, because it imposed an unequal tax and
established the principle of a sale of justice, which is not
countenanced by the constitution.3

The New Hampshire case is probably the only case which can be
properly considered as being squarely in opposition to the
constitutionality of a progressive or discriminating inheritance tax.
The two Ohio cases neutralize each other and leave the question to
be ultimately settled by a third decision. The Minnesota law is
clearly unconstitutional, as it provides for the imposition of a tax
upon the estate and not upon the right of succession.
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The overwhelming judicial opinion in this country does not consider
the inheritance tax as a tax in the constitutional sense, which is
required to be levied equally upon all persons, whether they are
nearly or remotely related to the deceased; and at the same rate
per centum, whether the inheritance be large or small. The
inheritance tax is held to be only a curtailment of a statutory
privilege or franchise; or, as the Supreme Court of Pennsylvania
expressed it, “as a bonus, exacted from the collateral kindred and
others, as the condition on which they may be admitted to take the
estate left by a deceased relative or testator.”1 In the case of In re
McPherson2 Mr. Justice Earl in delivering the opinion of the court,
held it to be unnecessary to decide whether the tax was a tax upon
property or upon the succession or transfer of an inheritance to the
heirs and beneficiaries. But in a number of succeeding cases, the
New York Court of Appeals have decisively held the tax to be
imposed upon the succession or transfer and not upon the property
of the decedent’s estate.3 In the Hamilton case, the court said:
“The statute does not provide for a tax upon property in the sense
that such enactments are generally understood, but upon the right
of succession under a will, or in case of intestacy. The right of
succession to property upon the death of the owner rests upon
some positive law, and it is competent for the law-making power,
when conferring the right to annex to it such burdens or conditions
as the public interest may require. Hence the statute has provided
that certain beneficiaries under a will, and certain of the next of kin
in case of intestacy, shall take subject to certain deductions from
the bequest or distributive share, which is to be paid into the public
treasury for the public use, and for convenience it is called a tax.”

In California in a recent casel where certain small estates, and the
property which goes to certain near relatives mentioned in the
statute, are exempted from the payment of the tax, the court held
the tax to be a burden or condition imposed upon the right of
succession, and only a regulation of the descent of property. It,
therefore, did not come within the constitutional requirement that
property shall be taxed according to its value. The same conclusion
was reached by the Supreme Courts of Colorado, Montana and
Illinois, in which States the statutes provided for the progressive
taxation of inheritances, as well as for the discrimination in the rate
against collateral kindred and stranger beneficiaries.2 The Illinois
court said: “The laws of descent and devise being the creation of
the statute law, the power which creates may regulate and may
impose conditions or burdens upon a right of succession to the
ownership of property to which there has ceased to be an owner
because of death, and the ownership of which the State then
provides for by the law of descent or devise. The imposition of such
a condition or burden is not a tax upon the property itself, but on
the right of succession thereto.” The court further stated that the
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only constitutional requirement which need be observed in the
levying of a tax upon inheritance is that it must be levied uniformly
and equally upon all individuals who come within a particular class
of heirs and beneficiaries, whether the classification be according
to the value of the inheritance or according to degrees of
relationship, or according to both. The constitutionality of the
Illinois statute was attacked in the Supreme Court of the United
States on the ground that it violated the Federal constitutional
requirement of the equal protection of the laws. The court
sustained the statute, and held the progressive features to be
reasonable classifications of the right of succession, although Mr.
Justice McKenna intimated that some classification might be made
in the imposition of the inheritance tax, which might be
unreasonable and deny to persons the equal protection of the
laws.1 Mr. Justice McKenna quoted with approval from an opinion
of Chief Justice Taney, in Mager v. Grimes,2 sustaining the
constitutionality of a statute in Louisiana, which imposed a tax of
ten per cent upon legacies, when the legatee was neither a citizen
nor a resident of the United States. Chief Justice Taney said: “Now
the law in question is nothing more than an exercise of the power,
which every State and sovereignty possesses, of regulating the
manner and terms upon which property, real and personal, within
its dominion may be transmitted by last will and testament or by
inheritance; and of prescribing who shall, and who shall not be
capable of taking it. Every State or nation may unquestionably
refuse to allow an alien to take either real or personal property
situated within its limits, either as heir or legatee, and may, if it
thinks proper, direct that property so descending or bequeathed
shall belong to the State. In many of the States of this Union at this
day, real property devised to an alien is liable to escheat. And if a
State may deny the privilege altogether, it follows that, when it
grants it, it may annex to the grant any conditions which it
supposes to be required by its interest or policy.”

The judicial expression, which best confirms the practical
soundness of this philosophical exposition of the limitations of the
natural right of property, is to be found in the opinion of Mr. Justice
Brown, in United States v. Perkins,1 in which the New York
Inheritance Tax Law was sustained. Mr. Justice Brown said: “While
the laws of all civilized States recognize in every citizen the
absolute right to his own earnings and to the enjoyment of his own
property, and the increase thereof, during his life, except so far as
the State may require him to contribute his share for public
expenses, the right to dispose of property by will has always been
considered purely a creature of statute and within legislative
control. * * * Though the general consent of the most enlightened
nations has, from the earliest historical period, recognized a
natural right in children to inherit the property of their parents, we
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know of no legal principle to prevent the legislature from taking
away or limiting the right of testamentary disposition, or imposing
such conditions upon its exercise as it may deem conducive to the
public good.”

The conclusion, therefore, is that all State laws, providing for the
taxation of the right of succession to the estate of a decedent, are
constitutional, it matters not how wide a departure there may be in
the imposition of the tax from the constitutional requirement of
uniformity and equality in the levy of taxes in general. But it seems
to me very clear that, in order that the inheritance tax may be
treated as a tax upon the succession instead of an ordinary tax
upon the property of the decedent, the law imposing it should make
such intention plain by directly imposing the tax upon the
beneficiaries instead of upon the decedent’s estate. Two courts, the
Supreme Courts of Wisconsin and Missouri, have held the
inheritance tax laws of their respective States to be
unconstitutional, because, being laid upon the estate of the
decedent in the aggregate, it could be construed only as an
ordinary tax upon the property of the decedent, and must
accordingly be so imposed as not to offend the constitutional
requirements that taxation must be equal and uniform, and must be
levied only for public purposes.1 In the Missouri case the court
said: “The controlling question is, upon what did it authorize that
tax to be levied—upon the property of the deceased person, or
upon the right or privilege of his beneficiaries to receive his estate
by inheritance or devise? If upon the latter it is settled by the great
weight of authority that it does not fall within the regular ordinary
taxation upon property which our constitution requires shall be in
proportion to value. * * * When it is clear that the tax is upon the
succession, it is computed, not upon the aggregate valuation of the
whole estate of the decedent considered as the unit for taxation,
but on the value of the separate interests into which it is divided by
the will, or by the statute laws of the State, and is a charge against
each share or interest according to its value, and against the
person entitled thereto.” Mr. Justice Finch accentuates the
necessity of observing this distinction in the phraseology of the
statute, in matter of Hoffman.2

During the past year, Congress, as a part of its war revenue bill,
has levied a progressive tax upon inheritances. If a progressive tax
upon property in general would offend the constitutional
requirement of equality and uniformity,—and such would seem to
be the invariable ruling of the courts wherever the attempt has
been made to impose different rates of taxation upon different
kinds of property—the Federal inheritance tax law is beyond all
doubt unconstitutional. It certainly cannot be sustained as a
condition to the acquisition of the title to property by inheritance or
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by will. For, in the division of governmental powers between the
United States and the respective States, the regulation of the titles
to property is reserved to the respective State governments, and
consequently cannot be interfered with by the United States
government. The Federal inheritance tax, unlike the State
inheritance tax, cannot be described, as the retention by the
Federal government of a part of what that government may
appropriate entirely for public use, but which it gives by positive
laws to the heirs and legatees of the deceased owner. The Federal
inheritance tax is a tax, in the constitutional sense, whether it be in
terms imposed upon the property of the deceased owner, or upon
the right of succession thereto; and, in the levy of the tax, the
ordinary constitutional requirements of taxation must be observed,
whatever those requirements are construed to be. It is possible
that the United States may tax the transfer of inheritances, as it
does the transfers of property inter vivos, by requiring revenue
stamps to be attached to bills of sale and deeds of conveyance. But
the failure of the individual to affix the stamp, or to pay the tax,
does not affect his title to the property.

Another probable constitutional objection to the Federal
inheritance tax is that it is a direct tax, which is prohibited by the
Constitution of the United States, unless it be apportioned among
the States according to population. It is true that a similar tax,
which was imposed by the Federal government during the Civil
War, was held by the Supreme Court of the United States not to be
“a direct tax” in the constitutional sense.l But the same court,
about the same time, held also that a Federal income tax was not a
direct tax.2 In the light of the recent decisions in the Income Tax
cases,3 it is quite reasonable to expect the Supreme Court of the
United States to pronounce the present Federal inheritance tax to
be unconstitutional, because it is a direct tax; unless the patriotic
motive of the tax may unconsciously control the minds of the court
and reveal to them a good ground for distinguishing between an
income tax and a tax upon inheritances in their classification of
direct and indirect taxes.

While this book is going through the press, the Supreme Court of
the United States has sustained the constitutionality of the national
inheritance tax law.1 The two points, which were made against the
validity of the law in the preceding paragraph, were met and
disposed of in the following manner: The court held that a tax upon
inheritances was not a direct tax in the constitutional sense,
sustaining the prior decision in Scholey v. Rew (supra), and
ignoring the analogies to be drawn from their recent decision in the
income tax cases. Indeed, the fact that Mr. Justice White, who
delivers the opinion in the case, had filed a strong dissenting
opinion in the income tax case, might justify the inference that the
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decision in the inheritance tax case shows some changes of judicial
opinion as to what are properly held to be direct taxes.

The more important part of the opinion is that in which the justice
declares that, although the tax upon inheritances is a tax in the
constitutional sense,—as was contended in the preceding
paragraph to be necessarily the case when such a law was enacted
by Congress,—it need not be equal in rate as to all, to secure
uniformity, as the requirement of uniformity in the national
constitution had reference only to geographical uniformity; the
clause of the constitution declaring that all duties, imposts and
excises shall be “uniform throughout the United States.”

“Considering the text,” he continued, “it is apparent that if the
word ‘uniform’ means ‘equal and uniform’ in the sense now
asserted by the opponents of the tax, the words ‘throughout the
United States’ are deprived of all real significance, and sustaining
the contention must hence lead to a disregard of the elementary
canon of construction, which requires that effect be given to each
word of the constitution.

“One of the most satisfactory answers to the argument that the
uniformity required by the constitution is the same as the equal
and uniform clause which has since been embodied in so many of
the State constitutions, results from a review of the practice under
the constitution from the beginning. From the very first Congress
down to the present date, in laying duties, imposts, and excises, the
rule of inherent uniformity, or, in other words, intrinsically equal
and uniform taxes, has been disregarded, and the principle of
geographical uniformity consistently enforced.”

On another point of uniformity he said: “It is yet further asserted
that the tax does not fulfill the requirements of geographical
uniformity for the following reason: As the primary rate of taxation
depends upon the degree of relationship or want of relationship to
a deceased person, it is argued that it cannot operate with
geographical uniformity, inasmuch as testamentary and intestacy
laws may differ in every State.

“It is certain that the same degree of relationship or want of
relationship to the deceased, wherever existing, is levied on at the
same rate throughout the United States. The tax is hence uniform
throughout the United States, despite the fact that different
conditions among the States may obtain as to the objects upon
which the tax is levied.”

On the general effect of holding that a progressive tax is not
unconstitutional, the justice said:—
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“As the whole amount of such personal property, as aforesaid,
relates to the sum of each legacy or distributive share considered
separately, it follows that all legacies below $10,000 are not taxed
and that those above that amount are taxed primarily by the degree
of relationship or absence thereof specified in the five
classifications contained in the statute and that the rate of tax is
progressively increased by the amount of each separate legacy or
distributive share. This being the correct interpretation of the
statute, it follows that the court below erroneously maintained a
contrary construction, and, therefore, the tax assessed and
collected was for a larger amount than the sum actually due by law.

“The review which we have made exhibits the fact that taxes
imposed with reference to the ability of the person upon whom the
burden is placed to bear the same have been levied from the
foundation of the government. So also some authoritative thinkers
and a number of economic writers contend that a progressive tax is
more just and equal than a proportional one. In the absence of
constitutional limitation the question whether it is or is not is
legislative and not judicial.

“The grave consequences which it is asserted must arise in the
future if the right to levy a progressive tax be recognized involves
in its ultimate aspect the mere assertion that free and
representative government is a failure, and that the grossest
abuses of power are foreshadowed unless the courts usurp a purely
legislative function. If a case should ever arise where an arbitrary
and confiscatory exaction is imposed bearing the guise of a
progressive or any other form of tax, it will be time enough to
consider whether the judicial power can afford a remedy by
applying inherent and fundamental principles for the protection of
the individual, even though there be no express authority in the
constitution to do so. That the law which we have construed affords
no ground for the contention that the tax imposed is arbitrary and
confiscatory is obvious.”

Mr. Justice Brewer dissented from the opinion of the court, holding

that the constitutional requirement of uniformity was violated by
the progressive feature of the tax.
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§ 138.

Involuntary Alienation.—

Except the power which the court of chancery possesses in certain
cases, and which of course is subject to repeal or regulation by the
legislature, the power to effect an involuntary alienation rests upon
legislative enactment. As a general proposition, the legislature
cannot divest one of his vested rights against his will. It can enact
laws for the control of property and of its disposition, but it cannot
take the private property of one man and give it to another.1 But
there are certain well-known exceptions to this general rule, where
the interference of the legislature is necessary to save and protect
the substantial interests of individuals on account of their own
inability to do so, or to promote the public good. In some of the
State constitutions there is a provision against the enactment of
special laws, operating upon particular individuals or upon their
property. In those States, therefore, involuntary alienation can only
be effected by a general law, applicable to all persons under like
circumstances. But in the absence of such a constitutional
provision, the transfer of lands may be made by special acts of the
legislature, as well as under a general law.2 But wherever such a
transfer by special act of the legislature would involve the
assumption of judicial power, it would be generally held void, under
the common constitutional provision which denies to the legislature
the exercise of such powers.1

One of the most important, and the most easily justified, cases of
involuntary alienation, is one affecting the property of persons
under legal disability. Where persons are under a legal disability
which prevents them from making a valid sale of their property,
and such sale and reinvestment of the proceeds of sale are
necessary for the conservation of their interests, the State, in the
capacity of parens patriae, has the power to authorize a sale by the
guardians of such persons. This may be done by special act or by a
general law.2 The law which imposes the disability may very
properly provide against the injurious consequences of such
disability.

But the property of persons who are not under a disability cannot
be sold by authority of the courts, on the ground that such a sale
would be beneficial.3 In most of the States there are general laws
authorizing the courts to empower the guardians of minors,
lunatics, and other persons under disability to make sale of the real
property of such persons.
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The law also provides for sales of real property by the
administrators and executors of the deceased owner. Where one
dies without having made proper provision, for such contingencies,
it is often necessary that some one should be authorized to make a
sale of the lands for the purpose of making an effective
administration, and to protect and satisfy the claims of those who
are interested in the property. If the deceased leaves a will he very
often, perhaps generally, empowers the executor to make sale of
the land, when necessary. Where the executor has the testamentary
power, his sales are presumed to be under this power, and there is
no need of a resort to the statutory power.1 But these express
testamentary powers are supplemented by statutes, which
authorize courts of probate to order a sale of the decedent’s lands
by the administrator or executor, whenever this is necessary to the
full performance of his duties. Thus, if the personal property is not
sufficient to satisfy all the debts, the administrator or executor may,
under order of the court, make a valid sale of the lands, and the
proceeds of sale will constitute in his hands a trust fund, out of
which the claims of the creditors must be satisfied.2

A statute, which authorized administration upon the estate of one,
who has not been heard from for seven years, as if he were dead,
was held to be unconstitutional, because it deprived one of
property without due process of law.3

By the early common law, lands were inalienable for any purpose,
and consequently they could not be sold to pay the debts of the
owner. But as trade and commerce increased, it became necessary
that the creditors should be provided with means for satisfying
their claims by compulsory process against the debtor’s property.
In compliance with the popular demand, the statutes merchant and
statutes staple were passed, which created in favor of the creditors
an estate in the debtor’s land, whereby he was enabled to enter
into possession and satisfy himself out of the rents and profits.4
These statutes have been abolished in England, where they are
superseded by the writ of elegit, which bears a close resemblance
to the American statutes of execution. In all the American States
there are statutes which provide that, when a creditor obtains
judgment against his debtor, he may cause a writ of execution to be
issued against the property of the debtor, under which the sheriff is
authorized to make sale of the real property, and to execute the
proper deeds of conveyance. In order to further protect the
creditor, it is provided by most of the State statutes that the
judgment, when properly docketed, creates a lien upon all the
debtor’s real property, which attaches to, and binds, the land into
whosesoever hands it may come. The judgment lien enables the
creditor to sell the land under execution, although it has been
conveyed away by the debtor to a purchaser for value. It is not
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necessary to attempt to justify these cases of involuntary
alienation. When a judgment for debt is rendered, it determines
that one man owes another so much property, expressed and
estimated in money, and it is a very natural police regulation to
give the property to whom it is due. But any statutory change in the
law for sale and redemption of real estate, which is sold for the
satisfaction of a judgment, can only apply to judgments which have
been procured after the passage of the new law.1

The cases are numerous in which the court of chancery has the
power to decree a sale and conveyance, and it will be impossible to
enumerate them. The more common cases are the decree of sale in
the foreclosure of a mortgage, in the enforcement of an equitable
lien, in an action for specific performance of a contract for the sale
of lands, in the confirmation of defective titles, and the sale of
equitable estates to satisfy the claims of creditors. In all of these
cases, originally, the court in its decree ordered the holder of the
legal title, or the owner of the land, to make the proper deeds of
conveyance, upon pain of being punished for contempt of court. If
the individual was obstinate or beyond the jurisdiction of the court,
the court was powerless to effect a conveyance.1l But now courts of
equity generally possess the power to authorize some officer of the
court, usually the master, to execute the necessary deeds of
conveyance, and such deeds will be as effectual in passing an
indefeasible title as the sheriff’s deed under execution.2

Generally, when a title is defective through some informality in the
execution of the conveyance, upon a proper case being made out,
the court of equity will afford an ample remedy by decreeing a
reformation of the instrument.3 But cases do arise where, through
the absence or death of the parties, or through a want of
knowledge as to who they are, it is impossible to obtain a
reformation in chancery; and even in cases where the equitable
remedy is only troublesome and inconvenient, and the defect is
only an informality, which does not go to the essence of the
conveyance, and which does not create any doubt as to the
intention to make a valid conveyance; the power of the legislature
to interfere and cure the defect by special act has been generally
sustained by the courts of those States, where special acts are not
inhibited by the constitution.4

The compulsory partition of a joint estate, by allotment or by sale of
the premises and distribution of the proceeds of sale, is another
recognized class of involuntary alienations. The co-tenants of a
joint estate may make a voluntary partition by mutual conveyance
to each other of their share in different parts of the estate; that is,
by dividing up the estate into several parcels, and making
conveyance of one parcel to each, all joining in the deed or deeds, a
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partition can be made.1 This was effected merely by the joint
exercise of the right of alienation. The consent of all had to be
obtained, for all had to join in the deed of partition. Involuntary
partition is quite different. This gives one co-tenant the right to
take away the property of another against his will, and compel him
to accept in the place of it a different interest in the land, or his
share in the proceeds of sale. At common law, no suit for partition
of a joint estate could have been sustained against the will of any
one of the co-tenants, except in the case of an estate in
coparcenary; and it was not until the reign of Henry VIII. that any
legal action was provided for compulsory partition. The distinction,
made by the common law in this connection between estates in
coparcenary and other joint estates, rests upon the fact that the
estate in coparcenary arises by operation of law, by descent to the
heirs, without the consent of the co-tenant. It was but reasonable
that the common law should provide a means of converting the
estate in coparcenary into estates in severalty. The other joint
estates are created by and with the consent of the co-tenants, for
they are always created by purchase, and they may be presumed to
have intended that the estate should ever remain a joint estate, at
least as long as all the co-tenants do not agree to a partition. But,
yielding to the pressure of public opinion, which has always in
England and in this country demanded the removal of all
restrictions upon the free alienation of land, and the regulation of
estates in land in such a manner that a change of ownership may
take place in the easiest possible manner, statutes were passed in
the reign of Henry VIII., and likewise in the different States of the
Union, creating a legal action for the compulsory partition in all
joint estates except estates in entirety.1 The right of compulsory
partition of all joint estates, as an invariable incident of these
estates, except in the case of tenancies in entirety, has come down
to us as an inheritance from the mother country, and all joint
estates in the United States have been created in actual or implied
contemplation of the possibility of a compulsory partition.
Consequently, no question can arise as to the constitutionality of
laws providing for compulsory partition. It would be different if the
right of compulsory partition were granted now for the first time,
and the statute was made to apply to existing joint estates. So far
as it applied to existing joint estates, the law would be
unconstitional, because of its interference with vested rights.2 But
all subsequently created joint estates would take effect subject to
this provision for compulsory partition, and no one’s rights could in
such a case be violated.

No partition could be made of a tenancy in entirety; principally,

because a man and his wife could not sue each other. The right of
compulsory partition was therefore not an incident of tenancies in
entirety.3 It has been much mooted, whether tenancies in entirety
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were not by implication converted into tenancies in common by
statutes, which in general terms give to married women in respect
to their property, the rights and powers of single women. Although
there are a few cases, in which the courts have held that tenancies
in entirety were inferentially abolished,1 the majority of the cases
deny that these statutes have had any effect upon the law of estates
in entirety; and that a conveyance of lands to a man and wife
makes them tenants in entirety, with the common-law rights and
incidents of such tenancies, now, as before the statute.2 The right
to the continued existence of the tenancy in entirety, except when it
is destroyed by a voluntary partition, is a vested right which cannot
be taken away by subsequent legislation. A statute, which gave to
tenants in entirety the right of compulsory partition would be
unconstitutional, so far as it was made to apply to existing
tenancies in entirety.

The text finds support in one case from North Carolina, in which it
was held that a law, which extended the power of partition to
remaindermen, where there is an outstanding life-estate, could not
affect the title of one who acquired his interest in the land prior to
the passage of the act.3 And in New York, an act was held to be
unconstitutional, which provided, in the case of a petition where
there were unknown heirs, that after the lapse of twenty-five years,
the property may be sold, and the shares of the known heirs be
distributed between them.4

In a Pennsylvania case,5 a law was sustained, which authorized the
sale of trust property by decree of court, at the solicitation of some
of the beneficiaries, notwithstanding the unreasonable objection of
others. But where a deed of trust expressly prescribes the mode of
sale of such property, a subsequent statute cannot establish other
requirements, or direct any other mode of sale, without interfering
with vested rights or impairing the obligation of a contract, as the
case may be.l

A statute of Kentucky2 authorized the sale of real estate in fee,
upon the petition of the life tenant, with or without the consent of
the tenant in remainder or reversion. The object of the statute was
the same which prompted the grant of the right of compulsory
partition, viz.: to facilitate the change of ownership in lands. The
statute was declared to be unconstitutional, except in its
application to cases in which the reversioner or remainder-man is
laboring under some disability, such as infancy, insanity, or the like.
It was claimed that in no other case could a citizen be deprived of
the right to manage his property by State interference.3 There
cannot be any doubt of the unconstitutionality of the law when it is
applied to existing life estates, remainders and reversions,
although such laws have been sustained in Massachusetts and
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Connecticut.4 The application of the statute to such cases would
operate to deprive persons of their vested rights, and consequently
would be unconstitutional. But in its application to future cases, the
statute violates no provisions of the constitution, for like the
statutory right of compulsory partition, it would attach as an
ordinary incident to all subsequently created estates for life, and in
remainder or reversion: no vested right would be invaded, for the
vested rights of those who would be affected by the compulsory
sale, would be acquired subject to the exercise of this power.

Another case of involuntary alienation occurs under the operation
of the so-called betterment laws. Under the common law maxim,
quidquid plantatur solo, solo credit, whatever is annexed to the
soil, whether by the owner or by a stranger, without the consent of
the owner, becomes a part of the soil in legal contemplation, and
consequently the property of the owner of the soil. If a stranger
makes an erection upon the land with the consent of the owner, the
property in the house or other erection remains in the licensee, and
he can remove it whenever the license is revoked. If he does not
then remove it, he loses his right to it, and it becomes the property
of the owner of the soil.1

If the building is erected by a stranger without the consent of the
owner of the soil, it at once becomes the property of the latter,
although the stranger has made the improvements, believing in
good faith that he had a good title to the land.2 So far as the
principle was applied to bona fide holders of land under a mistaken
claim of title, it gave to the owner of land property to which he
could make no moral or equitable claim. His title to the
improvements vested simply under the operation of the technical
legal rule just stated. In order to remedy this gross injustice of the
common law, statutes have been passed in many of the States
known as betterment laws, which generally, in substance, provide
that upon the recovery of land from one who has been a bona fide
disseisor under color of title, the plaintiff shall reimburse the
defendant for the improvements, which he has made under the
mistaken belief that he was the owner of the land, or transfer the
title to the defendant, upon the payment of the value of the land
without the improvements. Although differing somewhat in detail,
they all substantially conform to this description. The
constitutionality of the statutes has been repeatedly questioned,
but they have invariably been sustained.3

The constitutionality of these laws has been generally sustained in
their application to improvements already made under a mistaken
claim of title, as well as to those made after the enactment of the
statutes. Judge Story heldl that such a law could not
constitutionally be made to apply to improvements made before its
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passage. Mr. Cooley states that this decision was rendered under
the New Hampshire constitution, which forbade retrospective
laws.2 But, even independently of this special constitutional
provision, and applied to betterment laws generally, the position of
Judge Story is sound. Under the legal maxim: quidquid plantatur
solo, solo cedit, the improvements already made, when the statute
was passed, had become the absolute property of the real owner of
the land, and a statute which took away the right to these
improvements would interfere with vested rights, and for that
reason would be unconstitutional. But inasmuch as the right to the
improvements subsequently made would depend upon the
continued existence of this common-law rule, its repeal or change
would prevent the right from vesting, and so far as these statutes
gave to the bona fide disseisor of the land the right to the
improvements made by him after the enactment of the statute, it
would not violate any constitutional provision.

If the statute did not go farther in the adjustment of the
antagonistic rights of the two claimants, the statute would create in
them a species of joint estate. But the statute proceeds to give to
the real owner of the land his election to pay the bona fide disseisor
the value of the improvements, or to transfer to him the title to the
land, upon receiving payment of the value of the land, without the
improvements. This latter provision of the statute without doubt
works an interference with vested rights, for a man’s right of
property has been either charged with a burden, in the shape of
liability for improvements which he has not directed to be made, or
given to another on account of no fault of his own. But
circumstances and facts, which cannot be changed in order to
place the parties in statu quo, have created between them a quasr-
joint estate of such a nature that the property cannot be mutually
profitable without a partition. Compulsory partition of a peculiar
kind is ordered, viz.: the owner of the land is obliged to pay for the
improvements, or to sell the land to the other claimant. When
applied to the improvements, which are made after the enactment
of the statute, the statute is as constitutional as the laws which
provide for the compulsory partition of ordinary joint estates.
“Betterment laws, then, recognize the existence of an equitable
right, and give a remedy for its enforcement where none has
existed before. It is true that they make a man pay for
improvements which he has not directed to be made; but this
legislation presents no feature of officious interference by
government with private property. The improvements have been
made by one person in good faith, and are now to be appropriated
by another. The parties cannot be placed in statu quo, and the
statute accomplishes justice as nearly as the circumstances of the
case will admit, when it compels the owner of the land, who, if he
declines to sell, must necessarily appropriate the betterments made
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by another, to pay the value to the person at whose expense they
have been made. The case is peculiar; but a statute cannot be void
as an unconstitutional interference with private property, which
adjusts the equities of the parties as nearly as possible according to
natural justice.”1 It was held in Ohio that a statute was
unconstitutional, which gave to the occupying claimant the right to
buy the land or receive payment for the improvements he had
made. The right of election should be given to the owner of the
land. The court say: “The occupying claimant act, in securing to the
occupant a compensation for his improvements as a condition
precedent to the restitution of the lands to the owner goes to the
utmost stretch of the legislative power touching this subject. And
the statute, * * * providing for the transfer of the fee in the land to
the occupying claimant, without the consent of the owner, is a
palpable invasion of the right of private property, and clearly in
conflict with the constitution.”2

It would seem reasonable, also, to maintain that in order that the
claim for improvements under the betterment laws may be made,
the improvements must be permanent annexations. Where the
improvements consist of clearing or draining lands, the benefit has
become absolutely inseparable from the land; but where the
improvements consist of houses and other buildings, they could be
removed in most cases, at least when they were frame buildings.
Where the buildings are constructed upon firm and permanent
foundation imbedded in the soil, particularly when the buildings
are made of brick or stone, the cost of removal would in most cases
almost amount to the value of the improvement, and to compel a
removal would be almost as unjust as to give the improvements to
the owner of the land. But when the buildings are wooden, resting
temporarily upon blocks, or upon the ground, by analogy, the
distinction between permanent and temporary annexations, which
obtain in the law of fixtures, may be recognized in this connection,
and in the last case the occupying claimant may be permitted to
remove his temporary structure, but cannot claim any
compensation for it under the betterment laws.1
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§ 139.

Eminent Domain—General Propositions.2 —

It has been already explained3 that all lands were originally the
common property of the human race; necessarily so, since land is
the free gift of nature, and not the product of man’s labor. It was
also shown that, under the present law of real property, the private
owner of lands acquires only a tenancy of a more or less limited
duration under the absolute and ultimate proprietorship of the
State, as the representative of organized society, subject to certain
conditions, one of which is that the State may at any time, on
payment of its value, reclaim the tenancy so granted to private
individuals, whenever the public exigencies require such
confiscation. This right of confiscation of private lands for public
purposes is called the right of eminent domain. Mr. Cooley speaks
of eminent domain as referring, not only to those superior rights of
the State in the private lands of the individual, but also to any lands
which the State may own absolutely, such as public buildings, forts,
navigable rivers, etc.1 It seems to me that this more comprehensive
use of the term unnecessarily confounds it with “public domain,”
and deprives it of its technical and special signification. Mr. Cooley
also defines the term to mean “that superior right of property
pertaining to the sovereignty by which the private property
acquired by its citizens under its protection may be taken or its use
controlled for the public benefit without regard to the wishes of its
owners,”2 including personal, as well as real property, except
money and rights of action.3 There is some foundation for this use
of the term in the writings of political economists and publicists,
and in the dicta of judges.4 It is also true that personal property
may be forcibly taken from private owners for public uses,
whenever extreme necessity requires it, as in the case of war or of
a general famine.5 But, inasmuch as the grounds for the
justification of this involuntary appropriation of private property to
public purposes are different, according as the property is real or
personal, the former resting upon the claim of a superior property
in lands, the other upon the illogical plea of urgent and overruling
necessity, it is wise to confine the term “eminent domain” to the
cases of land appropriation, and employ some other term to signify
the official appropriation of personal property. Eminent domain,
therefore, is the superior right of the State to appropriate for
public purposes the private lands within its borders, upon payment
of a proper compensation for the property so taken.
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§ 140.

Exercise Of Power Regulated By
Legislature.—

The exercise of this right is in the first instance reposed in the
legislature. Until the legislature by enactment determines the
conditions under which, and the agencies by which, the power of
appropriation may be exercised, there can be no lawful
appropriation of lands to public purposes. The exercise of the right
is a legislative act, and requires no judicial confiscation of the land,
in order to divest the private owner of his title.1 Except so far as
the exercise of the power may be limited and controlled by
provisions of the constitution, the necessity for its exercise is left to
the legislative discretion. The courts cannot question the necessity
for the taking, provided the land is taken for a public purpose. The
legislative determination of the necessity is final, and is not subject
to review by the courts.

The following quotation, from an opinion of Judge Denio, of the
New York Court of Appeals,2 will be sufficient to explain the
reasons by which the exclusion of this question from judicial
investigation, and the consequent denial to the property owner of
the right to be heard in his behalf, may be justified. The learned
judge says: “The question then is, whether the State, in the
exercise of the power to appropriate the property of individuals to a
public use, where the duty of judging of the expediency of making
the appropriation, in a class of cases, is committed to public
officers, is obliged to afford to the owners of the property an
opportunity to be heard before those officers when they sit for the
purpose of making the determination. I do not speak now of the
process for arriving at the amount of compensation to be paid to
the owners, but of the determination whether, under the
circumstances of a particular case, the property required for the
purpose shall be taken or not; and I am of the opinion that the
State is not under any obligation to make provision for a judicial
contest upon that question. The only part of the constitution which
refers to the subject is that which forbids private property to be
taken for public use without compensation, and that which
prescribes the manner in which the compensation shall be
ascertained.

“It is not pretended that the statute under consideration violates

either of these provisions. There is, therefore, no constitutional
injunction on the point under consideration. The necessity for
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appropriating private property for the use of the public or of the
government is not a judicial question. The power resides in the
legislature. It may be exercised by means of a statute which shall at
once designate the property to be appropritaed and the purpose of
the appropriation; or it may be delegated to public officers, or, as it
has been repeatedly held, to private corporations established to
carry on enterprises in which the public are interested. There is no
restraint upon the power, except that requiring compensation to be
made. And where the power is committed to public officers, it is a
subject of legislative discretion to determine what prudential
regulations shall be established to secure a discreet and judicious
exercise of the authority. The constitutional provision securing a
trial by jury in certain cases, and that which declares that no
citizen shall be deprived of his property without due process of law,
have no application to the case. The jury trial can only be claimed
as a constitutional right where the subject is judicial in its
character. The exercise of the right of eminent domain stands on
the same ground with the power of taxation. Both are emanations
of the law-making power. They are the attributes of political
sovereignty, for the exercise of which the legislature is under no
necessity to address itself to the courts. In imposing a tax, or in
appropriating the property of a citizen, or a class of citizens, for a
public purpose, with a proper provision for compensation, the
legislative act is itself due process of law; though it would not be if
it should undertake to appropriate the property of one citizen for
the use of another, or to confiscate the property of one person or a
class of persons, or a particular description of property upon some
view of public policy, where it could not be said to be taken for a
public use. It follows from these views that it is not necessary for
the legislature, in the exercise of the right of eminent domain,
either directly, or indirectly through public officers or agents, to
invest the proceedings with the forms or substance of judicial
process. It may allow the owner to intervene and participate in the
discussion before the officer or board to whom the power is given
of determining whether the appropriation shall be made in a
particular case, or it may provide that the officers shall act upon
their own views of propriety and duty, without the aid of a forensic
contest. The appropriation of the property is an act of public
administration, and the form and manner of its performance is such
as the legislature in its discretion may prescribe.”1

While the exercise of the right of eminent domain belongs primarily
to the legislature, it is not necessary for it directly to make the
appropriation to public uses. Since the exercise of the power is only
permissible in the advancement of the public interests; if that
requirement is complied with, it is also within the legislative
discretion to determine whether the confiscation shall be made by
it, or by some other corporate body or individual to whom the
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power is delegated. If the public interests are subserved best, when
the right is exercised by a municipal corporation or a railroad
company, there can be no constitutional objection to the delegation
of the power, for the burden upon private property is not thereby
increased. The grant of the power to a town, city, county or school
district, needs no special defense, because the delegate of the
power is in each instance only a local branch of the general State
government. It is the government in every case which makes the
confiscation.

But when the power is granted to a corporation composed of
private persons, who procure a grant of the power for the purpose
of making a profit out of it; although the use to which the land is
put may serve to satisfy a public want, there is more or less
disposition to question the constitutional propriety of the
delegation of the power. But the constitutional objection is deemed
to be untenable. In granting to a private corporation the right of
eminent domain, the State does not consider the benefit to the
stockholders of the corporation, but rather the public benefit
derived from the construction and maintenance of a turnpike, a
railroad, etc. It is true that government may undertake these public
improvements, but it is the prevailing opinion that the best
interests of the public are subserved by granting the right to a
private corporation which assumes, in return for the right of
eminent domain and the private gain to be got out of the business,
to satisfy the public want; and the legislature has uniformly been
held to hold within its discretion the power of exercising this right
or of delegating it, according as the one course or the other seems
best to promote the public welfare.1 Not only is this permissible,
but it is also held to be constitutionally unobjectionable to delegate
to the corporation or individual, along with the exercise of the right
of eminent domain, the power to determine finally upon the
necessity for the taking, without any judicial investigation.2

But while the power of the legislature to determine the mode and
occasion of the exercise of the right of eminent domain is not
restricted by constitutional limitations; when the legislature has
prescribed the conditions and established regulations for the
exercise of the right, the performance of the conditions and the
observance of the regulations become an indispensable condition
precedent to the exercise of the right, and any failure to comply
with the requirements of the statute, will invalidate the confiscation
of property. There must be a most scrupulous observance of all
those provisions which were designed to serve as a protection to
the interests of the land owner.1

It is also recognized as an invariable corollary to this rule, that the
grants of the right of eminent domain are to be strictly construed,
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and the powers delegated are not to be extended by construction
beyond the express limitation of the statute. “There is no rule more
familiar or better settled than this; that grants of corporate power,
being in derogation of common right, are to be strictly construed;
and this is especially the case where the power claimed is a
delegation of the right of eminent domain, one of the highest
powers of sovereignty pertaining to the State itself, and interfering
most seriously and often vexatiously with the ordinary rights of
property.”1

But there are two constitutional limitations, which are imposed
very generally upon the exercise of the right of eminent domain;
and it is also a judicial question whether the legislature, in the
exercise of the right, has fully complied with their requirements.
One has reference to the ascertainment and payment of the
compensation to the land owner for the loss of his land, which will
be discussed subsequently;2 and the second provides that the
private land of the individual shall not be taken in the exercise of
the right of eminent domain except for public purposes. It is a
legislative question whether the public exigencies require the
appropriation; but it is clearly a judicial question, whether a
particular confiscation of land has been made for a public
purpose.3

PLL v7.0 (generated September, 2013) 55 http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]

§ 141.

Public Purpose, What Is A.—

The authorities are unanimous in the recognition of the abstract
proposition, that the legislature cannot in the exercise of the right
of eminent domain, even when the compensation is made on the
most liberal terms, take the land from a private owner and
appropriate it to any but a public use.4 But a careful reading of the
authorities fails to develop any definite meaning for the term
“public use.” As long as the government exercises the right directly
and for the State’s immediate benefit, no difficulty is experienced in
determining what is a public use. There can be no doubt that land
is devoted to a public use, when it is taken for the purpose of laying
out parks, and public gardens,1 for the construction of public
buildings of all kinds,2 aqueducts, drains and sewers,3 and the
building of levees on the banks of the Mississippi.l It is likewise
freely admitted that the State may appropriate lands without
limitation for the purpose of laying out streets and highways. In all
these cases of the exercise of the right of eminent domain, the land
is taken for the general use of the public, and therefore is devoted
to a public use. If in any one of these cases the land was to be used
by a few private individuals, and not by the public generally, it
would not be a taking for a public use, and consequently it would
be unlawful.

Considerable doubt has been felt and expressed concerning the
constitutionality of State statutes, providing for the opening and
maintenance of so-called private roads, at the expense of the
person or persons who may be benefited thereby. These statutes
usually provide that some local office or officers, usually the county
court, shall in all cases, where the public necessity will not justify
the opening of a public road, to be constructed and maintained at
the expense of the county, authorize, under certain limitations,
those persons who will be benefited by the opening of such a road,
to construct and maintain it at their own expense, and to
appropriate whatever land is needful. The constitutionality of these
statutes has been attacked, on the ground that the roads, thus
established, were private and not for the benefit of the general
public.2

The difficulty in the way of a clear understanding of the matter is
increased by a failure to appreciate the difference between a public
and a private road. If one or more individuals have the power to
appropriate land for the opening of a road for their exclusive
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benefit, from which they may shut out the general public, and
which they may maintain or discontinue at their pleasure, without
any supervisory control on the part of the State or municipal
authorities, the road is most certainly a private one, and the
forcible appropriation of land for it is a taking of private property
without due process of law. But if the road is open to the general
public, and the persons, for whose special benefit the road was
established, have not the power of closing it up at will, but upon
them the expense of constructing it and maintaining it is imposed;
even though they may at will discontinue the repairs, the road is a
public one, notwithstanding it is called by the statute authorizing it
a private road, and it is opened for the special benefit of those, who
assume the expense of its construction and maintenance. It being
open to the public, the fact that there is no pressing public need for
the road is not open to judicial investigation. The legislature is the
sole judge of the necessity for the appropriation of private lands to
a public use. The following quotation from an opinion of the
Supreme Court of Iowa will amply illustrate the limitations upon
the power of establishing “private” roads over private lands: “The
State may properly provide for the establishment of a public road
or highway to enable every citizen to discharge his duties. The
State is not bound to allow its citizens to be walled in, insulated,
imprisoned, but may provide them a way of deliverance. The State
may provide a public highway to a man’s house, or a public
highway to coal or other mines. If the road now in question had
been established as a public road under the general road law, as we
confess we do not see why it might not have been, there would be
in our minds no doubt of its validity, although it does not exceed a
half mile in length, and traverses the lands of but a single person.
For the right to take land for a public road, that is, a road
demanded by public convenience, as an outlet to a neighborhood,
or it may be as I think for a single farmer, without other means of
communication, cannot depend upon the length of the road, or the
number of persons through whose property it may pass.

“With respect to the act of 1866, we are of opinion that the roads
thereunder established are essentially private, that is, the private
property of the applicant therefor, because: First, the statute
denominates them private roads. If these roads are not private and
different from ordinary and public roads, there was no necessity for
these provisions. Secondly, such a road may be established upon
the petition of the applicant alone; and he must pay the costs and
damages occasioned thereby, and perform such other conditions as
to fences, etc., as the board may require. Thirdly, the public are not
bound to keep such roads in repair, and this is a satisfactory test as
to whether a road is public or private.1 Fourthly, we see no reason
when such a road is established, why the person at whose instance
it was done might not lock the gates opening into it or fence it up,
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or otherwise debar the public of any right thereto. Could not the
plaintiffs, in this case, having procured the road in question,
abandon it at their pleasure? Could they not relinquish it to the
defendants without consulting the board of supervisors? If this is
so, does it not incontestably establish the fact, that it is essentially
private? For it must be private if it is of such a nature, that the
plaintiffs can at their pleasure use or forbid its use, abandon or
refuse to abandon it, relinquish or refuse to relinquish it? If the act
of 1866 is valid, might not the plaintiffs, having procured the road,
use it for laying down a horse or tramway, and forbid everybody
from using the road, and even exclude all persons therefrom? Who
could prevent it? These conditions make the great difference
between such a road and a public highway, and demonstrate the
essentially private character of the road.”1

The difficulty of determining what is a public use becomes greater
and more perplexing, when the attention is turned to those cases in
which the right of eminent domain is exercised, not by the State or
municipality, but by some private stock corporation, which
undertakes the performance of the public work, in consideration of
the tolls and other returns which they are permitted to require of
the public for the outlay of the capital they have made. We have
already seenl that the right of eminent domain may be delegated
to private individuals and corporations, provided it is exercised in
the promotion of some public good. It is plain enough that the
establishment of railroads, turnpikes, canals and other means of
transportation and locomotion is as much a public use as the
construction of public streets or highways. The facts, that they are
established and owned by private individuals or corporations, and
that the general public must pay a certain fee or toll for the
privilege of using them, do not affect their legal character. For, as
Mr. Cooley says, “the common highway is kept in repair by
assessments of labor and money; the tolls paid upon turnpikes, or
the fares on railways, are the equivalents to these assessments;
and when these improved ways are required by law to be kept open
for use by the public impartially, they also may properly be called
highways, and the use to which land for their construction is put be
denominated a public use.”2

We again reach contested ground, when we inquire into the power
of the government to authorize the exercise of the right of eminent
domain in the condemnation of lands for manufacturing and
industrial purposes. The question has usually arisen in the request
for the condemnation of lands on the banks of a river, for the
establishment of some sort of mill run by water power. Before the
days of steam, water was the only motive power, and sometimes a
whole community would depend for milling facilities upon the
caprice or avarice of one or more men. It is true that at present a
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mill site on the river bank is not so essential to industrial activity,
but it is still important on the ground of economy, water power
being cheaper than steam. In most of the States, in which the
question has arisen, such appropriations of land have been
sustained as being for the public good, if not for a public use.1 But
in New York and other States the power of exercising the right of
eminent domain in favor of manufacturing and milling industries is
denied.2

In pronouncing the opinion of the Supreme Court of Massachusetts
in favor of such an exercise of the right of eminent domain, Shaw,
Ch. J., said: “It is then contended that if this act was intended to
authorize the defendant company to take the mill power and mill of
the plaintiff, it was void because it was not taken for public use,
and it was not within the power of the government in the exercise
of the right of eminent domain. This is the main question. In
determining it we must look to the declared purposes of the act;
and if a public use is declared, it will be so held, unless it
manifestly appears by the provisions of the act that they can have
no tendency to advance and promote such public use. The declared
purposes are to improve the navigation of the Merrimac river and
to create a large mill power for mechanical and manufacturing
purposes. * * * That the improvement of the navigation of a river is
done for the public use, has been too frequently decided and acted
upon to require authorities, and so to create a wholly artificial
navigation by canals. The establishment of a great mill power for
manufacturing purposes, as an object of great interest, especially
since manufacturing has come to be one of the great public
industrial pursuits of the commonwealth, seems to have been
regarded by the legislature and sanctioned by the jurisprudence of
the commonwealth, and in our judgment rightly so, in determining
what is a public use, justifying the exercise of eminent domain. * * *
That the erection of this dam would have a strong and direct
tendency to advance both these public objects, there is no doubt.”1

On the same general grounds, in the exercise of the right of
eminent domain, lands have been appropriated for use as a
cemetery.2

A careful reading of the authorities forces one to the conclusion
that the term public use, is either misused, or is given a peculiar
meaning in the law of eminent domain, very different from what it
generally bears in other branches of the law; and this thought is
most strongly forced upon us in learning from the cases, that the
establishment of a private mill is such a public use as will justify
the exercise of the right of eminent domain in its favor.3 Indeed, it
would appear more correct to say, that while the term public use
was originally employed in the law of eminent domain as meaning a
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use by some governmental agency, the ever-increasing
complications of modern civilization have compelled an application
of the right of eminent domain to other than public or
governmental uses, and the meaning of the term public use was
broadened from time to time in order to cover these new
applications of the right, until now the term is synonymous with
public good, and justifies the following language of Chancellor
Walworth. In defining what is a public use,1 he said: “If the public
interest can be in any way promoted by the taking of private
property, it must rest in the wisdom of the legislature to determine,
whether the benefit to the public will be of sufficient importance to
render it expedient for them to exercise the right of eminent
domain, and to authorize an interference with the private rights of
individuals for that purpose. It is upon this principle that the
legislatures of several of the States have authorized the
condemnation of lands for mill sites, where from the nature of the
country such mill sites could not be obtained for the
accommodation of the inhabitants, without overflowing the lands
thus condemned. Upon the same principle of public benefit, not
only the agents of the government, but also individuals and
corporate bodies, have been authorized to take private property for
the purpose of making public highways, turnpike roads and canals;
of erecting and constructing wharves and basins; of establishing
ferries; of draining swamps and marshes, and of bringing water to
cities and villages. In all such cases the object of the legislative
grant of power is the public benefit derived from the contemplated
improvement which is to be effected directly by the agents of the
government, or through the medium of corporate bodies, or of
individual enterprise.” In commenting upon this language of
Chancellor Walworth, Judge Cooley says:1 “It would not be entirely
safe, however, to apply with much liberality the language above
quoted, that, ‘where the public interest can be in any way promoted
by the taking of private property,” the taking can be considered for
a public use. It is certain that there are very many cases in which
the property of some individual owners would be likely to be better
employed or occupied to the advancement of the public interest in
other hands than in their own; but it does not follow from this
circumstance alone, that they may rightfully be dispossessed. It
may be for the public benefit that all the wild lands of the State be
improved and cultivated, all the low lands drained, all the unsightly
places beautified, all dilapidated buildings replaced by new;
because all these things tend to give an aspect of beauty, thrift, and
comfort to the country and thereby to invite settlement, increase
the value of lands, and gratify the public taste; but the common law
has never sanctioned an appropriation of property based upon
these considerations alone; and some further element must
therefore be involved before the appropriation can be regarded as
sanctioned by our constitutions.”
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It is true that the common law has never sanctioned the
condemnation of private property for all the purposes enumerated
by Judge Cooley; and it is likewise true, that in condemning lands
for such purposes, it could not, with any proper use of the term, be
called a taking for a public use; but there is nothing in our
constitutions which require a taking for a public use. We have, as
the sole authority for the requirement, the judicial opinion that it is
unrepublican to take private property for any but a public use; but
we claim that the courts, at least in later years, meant thereby that
private property cannot be taken, except to promote some public
good, when they required it to be a taking for a public use. There
is, therefore, no constitutional limitation upon the power of the
government, to declare an appropriation of lands in the possession
of private persons for the construction of mills, the improvement of
wild lands, the drainage of low lands, and for the promotion of any
public benefit, where the avarice or selfishness of the private
owner necessitates a condemnation of such lands. It is
unquestionably unconstitutional and inconsistent with republican
principles, for a government arbitrarily to take the property of one
man and give it to another, or to do so in any case where the public
interest will not thereby be promoted. There is certainly some
danger of an arbitrary or unreasonable exercise of the power, since
the legislature is the supreme judge of the necessity of the
condemnation; and it may be wise to impose such limitations upon
the power of the legislature as will serve as safeguards against
arbitrary interferences with private property; but it cannot be said
to be unrepublican to require the owners of lands to so use them as
will best promote the public welfare. It is highly republican in
principle to place the public good (res publica) above the selfish
interest of the individual; and inasmuch as the ultimate property in
lands is vested in the State for the common benefit, it is not
unreasonable to claim that all private property in lands is acquired
and held, subject to the condition, among others, that it may be
reclaimed by the State whenever the public interests demand it.
There is nothing fundamentally unjust in such a principle, although
it may easily be made the cover for some arbitrary and iniquitous
transactions.

During the present year, (1886) a bill was proposed by the English
cabinet to make a forced purchase of the lands of Irish landlords,
and to divide up the land into small holdings, and sell the same to
the Irish tenantry on easy terms. The object of the bill was to
remedy the agrarian evil, which at some time in its history troubles
every thickly settled community; and while it was vigorously and
successfully opposed, the objections to its passage were
economical and not constitutional. In a less justifiable case, the
Prussian landtag, at the instance of Prince Bismarck, has
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expropriated the lands of the hostile Polish population of Posen, in
order to provide for a German settlement.

Any taking of land from one man and giving it to another in this
country, would at the present day be unjustifiable, because land is
not yet scarce enough; or, more correctly stated, the population is
not yet large enough to make expropriation of lands a public
necessity. But if a similar state of affairs were to arise in one of the
American States as exists in Ireland to-day, and the public order
and peace were daily and hourly threatened by the lack of small
land holdings, and the exactions of absentee landlords; if the quiet
and order of prosperous times could be restored by an
expropriation of the land of large land owners, it would be
eminently republican for the State to do so; taking care that the
expropriation does not extend beyond the public necessity. If the
land owner is rendering his equivalent to society for his ownership
of the lands, there will be no agrarian evil; and he is not entitled, as
against the superior demands of society, to the unearned
increment, where he does not add to it by the expenditure of
capital or labor.
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§ 142.

What Property May Be Taken.—

Every species of real property may be taken in the exercise of the
right of eminent domain. Not only the land itself may be taken, but
also anything which may actually, or in legal contemplation, be
considered a part of the land: All buildings and other structures
that may be in the way of the public use of the condemned lands;1
the streams of water,2 the stone, gravel and wood that may be
needed for the promotion of the public improvement,3 apart from
the land itself. An easement may be acquired over the land, while
the land remained private property, and so also may franchises be
condemned.4 But in all of these cases no more of the property can
be taken than what is necessary to serve the public purpose for
which it is condemned. No other considerations will justify the
taking of the whole of a man’s property, when only a part is needed;
and the excessive appropriation must under all circumstances be
held to be unconstitutional. This limitation is best explained by a
reference to the facts of a case, which arose in the State of New
York.5 By a statute, municipal corporations were authorized, in
condemning a part of a city lot for the purpose of extending, or
widening the streets, to appropriate the whole, if it was deemed
advisable, and to sell or otherwise dispose of the part not needed
for the improvement of the street. The statute was pronounced
unconstitutional. In delivering the opinion of the court, the Chief
Justice, Savage, said: “If this provision was intended merely to give
to the corporation capacity to take property under such
circumstances with consent of the owner, and then to dispose of the
same, there can be no objection to it; but if it is to be taken literally,
that the commissioners may, against the consent of the owner, take
the whole lot, when only a part is required for public use, and the
residue to be applied to private use, it assumes a power which,
with all respect, the legislature did not possess. The constitution,
by authorizing the appropriation of private property to public use,
impliedly declares that for any other use private property shall not
be taken from one and applied to the private use of another. It is in
violation of natural right; and if it is not in violation of the letter of
the constitution, it is of its spirit, and cannot be supported. This
power has been supposed to be convenient when the greater part
of a lot is taken, and only a small part left, not required for public
use, and that small part of but little value in the hands of the
owner. In such case the corporation has been supposed best
qualified to take and dispose of such parcels, or gores, as they have
sometimes been called; and probably this assumption of power has
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been acquiesced in by the proprietors. I know of no case where the
power has been questioned, and where it has received the
deliberate sanction of this court. Suppose a case where only a few
feet, or even inches, are wanted, from one end of a lot to widen a
street, and a valuable building stands upon the other end of such
lot; would the power be conceded to exist to take the whole lot,
whether the owner consented or not? The quantity of the residue of
any lot cannot vary the principle. The owner may be very unwilling
to part with only a few feet; and I hold it equally incompetent for
the legislature thus to dispose of private property, whether feet or
acres are the subject of this assumed power.”1 It has also been
held, that in establishing a public improvement, it is the duty of
those who are exercising the right of eminent domain to avoid as
much as possible the diversion of streams, and to construct
whatever culverts and bridges may be necessary to keep the
streams in their regular channels.2

Another application of the same principle would lead to the
conclusion, that where the fee simple estate in the land was not
needed, only a less estate or an easement should be taken; and that
the taking of the fee under such circumstances would be an
unlawful appropriation. In the absence of statutory regulations to
the contrary, it is certainly a conclusive presumption, that where
less than a fee is needed for the public use, and a joint occupation
of the land by the public and by the private individual was possible
as in the case of a highway, the fee is not taken for the public use;
and if there should at any time be a discontinuance of the public
use, the land would be relieved of the public easement, and become
again the absolute property of the original owner.3 But in some of
the States, it is now provided by the statute that in appropriation of
lands for highways, the fee shall be held to be condemned, and not
simply a public easement acquired.1 And it would seem plausible
that in the case of an ordinary highway the fee might be needed for
use as a highway, since the demands of modern civilization require
the soil of the streets of a city to contain embedded in it the gas,
water and sewer pipes, the telephone, telegraph, and electric light
wires, etc., as well as to be used as a highway,—thus rendering a
joint occupation of the land by the public and the private owner
impossible. It is by no means unreasonable, therefore, to provide
for the condemnation of the fee in the beginning, instead of
allowing successive condemnations of the soil, as the public
demands each particular use to which it can be put. But it is hard
to see the reason why in the condemnations of land, for other
purposes, for railroad purposes, for example, the fee should be
taken; and unless the necessity of taking the fee is proven, the
taking would be an unlawful condemnation of private property.2
But if the fee is necessary, the taking of the fee for any purpose is
lawful; and it seems to be the prevailing opinion that the question,
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whether it is necessary is a legislative, and not a judicial one. The
declaration of the legislature, that the fee is necessary, is,
therefore, final and conclusive.3

But while the appropriation of land, in the exercise of the right of
eminent domain, must be confined to the necessity; on the other
hand, that amount may be appropriated, not only what is directly
necessary for public use, but also whatever is incidentally needed,
such as the workshops and depots of railroads.1 But the
appropriation of lands for such incidental purposes must fall within
a fair construction of the grant of power by the legislature, in order
to be allowable; for the power to make such an appropriation
cannot be justified by a consideration of its convenience or
appropriateness, if it is not expressly conferred. Thus it was held
that where a railroad company was granted the power “to enter
upon any land to survey, lay down and construct its road,” “to
locate and construct branch roads,” etc., to take land “for
necessary side tracks,” and “a right of way over adjacent lands
sufficient to enable such company to construct and repair the
road,” it was not authorized, after it had located the road, and was
constructing its main road along the north side of a town, to
appropriate a temporary right of way for a term of years, along the
south side, which was to be used while the main road was being
built.1
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§ 143.

What Constitutes A Taking.—

In order to lay the foundation of a claim for compensation for the
taking of property in the exercise of the right of eminent domain, it
is not necessary that there should be an actual or physical taking of
the land. Whenever the use of the land is restricted in any way, or
some incorporeal hereditament is taken away, which was
appurtenant thereto, it constituted as much a taking as if the land
itself had been appropriated.2 The flowing of lands,3 the diversion
of streams,4 the appropriation of water fronts, on streams where
the tide does not ebb and flow,5 and, likewise, in navigable
streams, the condemnation of an exclusive wharfage,6 are only a
few instances of the exercise of the right of eminent domain, in
which the property taken is incorporeal. In respect to the
appropriation of water fronts, according to the older authorities, if
the stream was a navigable one, that is, one in which the tide
ebbed and flowed, and the title to the bed of which was in the
State, the appropriation to public uses of the water front was held
not to involve any taking of property for which compensation had to
be made;1 and this has also been held to be the rule in reference to
those fresh water streams, which are practically navigable, and the
title to whose beds is in the State.2 But these cases have not been
followed by later adjudications, so far as they assert the right to
take away from the riparian proprietor all access to the navigable
stream by and over his land. This right of access to the stream is
declared to be an incorporeal hereditament, appurtenant to the
abutting land, which cannot be taken away without proper
compensation.3

The diversion of navigable streams is also a taking of property, for
which compensation must be made to the riparian owner. Although
the riparian owner has no property in the water, or in the bed of
the stream, he has a right to make a reasonable use of it, and since
a diversion of the stream will interfere with the reasonable use,
perhaps deprive him altogether of its use, compensation must be
made to him for this loss, as being a taking of property.4

It frequently happens in the experience of municipal life that in
order to prevent an accidental fire from becoming a general
conflagration, one or more houses which stand in the path of the
fire will be destroyed by means of explosives or otherwise, in order
to check it. It is never done, except in cases where the destroyed
houses would have inevitably been consumed by the fire. The
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owners of these houses, therefore, have not suffered any loss by
their destruction; and on this ground, and on the plea of overruling
necessity, such destruction of buildings has been held not to be an
appropriation under the right of eminent domain, and no claim for
compensation can be made by the owners. And where a municipal
officer orders the destruction the municipal corporation is not
liable for damages, in the absence of a statute to that effect.1

But the consequential or incidental injury to property, resulting
from the lawful exercise of an independent right, is never held to
be a taking of property in the constitutional sense, where the
enjoyment of the right or privilege does not involve an actual
interference or disturbance of property rights. “In the absence of
all statutory provisions to that effect, no case, and certainly no
principle, seems to justify the subjecting a person, natural or
artificial, in the prudent pursuit of his own lawful business, to the
payment of consequential damage to others in their property or
business. This always happens more or less in all rival pursuits, and
often where there is nothing of that kind. One mill or one store or
school injures another. One’s dwelling is undermined, or its lights
darkened, or its prospect obscured, and thus materially lessened in
value by the erection of other buildings upon lands of other
proprietors. One is beset with noise or dust or other inconvenience
by the alteration of a street, or more especially by the introduction
of a railway, but there is no redress in any of these cases. The thing
is lawful in the railroad as much as in the other cases supposed.
These public works came too near some and too remote from
others. They benefit many and injure some. It is not possible to
equalize the advantages and disadvantages. It is so with
everything, and always will be. Those most skilled in these matters,
even empirics of the most sanguine pretensions, soon find their
philosophy at fault in all attempts at equalizing the ills of life. The
advantages and disadvantages of a single railway could not be
satisfactorily balanced by all of the courts in forty years; hence they
would be left, as all other consequential damage and gain are left,
to balance and counterbalance themselves as they best can.”1 Thus
there is no taking of property, if the owner of a fishery finds it
reduced in value in consequence of improvement in the navigation
of the river,2 or a spring is destroyed, or other damage done to
riparian land by the same or similar causes,3 or where the value of
adjoining property is affected by a change in the grade of the
street.4 In reference to this matter, Mr. Justice Miller has saidl that
the decisions, which have denied the right of compensation “for the
consequential injury to the property of an individual from the
prosecution of improvement of roads, streets, rivers, and other
highways,” “have gone to the extreme and limit of sound judicial
construction in favor of this principle, and in some cases beyond it;
and it remains true that where real estate is actually invaded by
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superinduced addition of water, earth, sand, or other material, or
by having any artificial structure placed on it, so as effectually to
destroy or impair its usefulness, it is a taking within the meaning of
the constitution.”

The greatest difficulty has been experienced in applying these
principles to the police regulations of the highways or public
streets, in consequence of the variety of uses to which the demands
of modern life require them to be put. It has already been explained
that, in most of the cities and village communities of this country,
the public have only an easement of a right of way over the land
used as a road, while the title to the soil remained in the owners,
subject to the public easement. But in some of the States (notably
New York and Indiana), it is provided by statute that the fee of land
appropriated for highway purposes shall always be vested in the
State.l It is clear that any appropriation of the highway to other
purposes, which would be inconsistent with, or different from, its
use as a street, would be a taking of the private property of the
abutting owner, where the soil remained his propery subject to the
public easement.2 But it is not so clear whether such an
appropriation of the highway would require the payment of
compensation to the abutting owners, in cases where the fee of the
road is in the State. If any right of property has been invaded in
making the appropriation, compensation must be made, otherwise
not. It has been very generally held that the proprietors of
adjoining property have, as an easement over the land used as a
highway, the right to the free and unobstructed use of the street,
and any interference with such use was a taking of property, for
which compensation had to be made.3 In New York, where the fee
of the streets is in the State, the earlier cases seemed to deny to
the abutting land owner any right of property in the street, as a
highway, which would be invaded by a different appropriation of
the land.1l But in a late case,2 it has been held, not only that the
abutting land owner has, as appurtenant to his land, an incorporeal
right of property in the free and unrestricted use of the street or
highway, but also a right to the free passage of light and air over
the land used as a street, and any interference with either right
would constitute a taking of property, for which compensation must
be made. Judge Danforth said, in delivering the opinion of the
court, that the land in question was “conceded to be a public street.
But besides the right of passage, which the grantee as one of the
public acquired, he gained certain other rights as purchaser of the
lot, and became entitled to all the advantages which attached to it.
The official survey—its filing in a public office—the conveyance by
deed referring to that survey and containing a covenant for the
construction of the street and its maintenance, make as to him and
the lot purchased a dedication of it to the use for which it was
constructed. The value of the lot was enhanced thereby and it is to
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be presumed that the grantee paid, and the grantor received an
enlarged price by reason of this added value. There was thus
secured to the plaintiff the right and privilege of having the street
forever kept open as such. For that purpose, no special or express
grant was necessary; the dedication, the sale in reference to it, the
conveyance of the abutting lot with its appurtenances, and the
consideration paid were of themselves sufficient.1 The right thus
secured was an incorporeal hereditament; it became at once
appurtenant to the lot, and formed ‘an integral part of the estate’ in
it. It follows the estate and constitutes a perpetual incumbrance
upon the land burdened with it. From the moment it attached, the
lot became the dominant, and the open way or street the servient
tenement.2 Nor does it matter that the acts constituting such
dedication are those of a municipality. The State even, under
similar circumstances, would be bound, and so it was held in the
City of Oswego v. Oswego Canal Co.:3 ‘In laying out the village
plot,” says the court, ‘and in selling the building lots, the State
acted as the owner and proprietor of the land; and the effect of the
survey and sale, in reference to the streets laid down on the map,
was the same as if the survey and sale had been made by a single
individual.’4 Lesser corporations can claim no other immunity, and
all are bound upon the principle that to retract the promise implied
by such conduct, and upon which the purchaser acted, would
disappoint his just expectation.

“But what is the extent of this easement? what rights or privileges
are secured thereby? Generally it may be said, it is to have the
street kept open, so that from it access may be had to the lot, and
light and air furnished across the open way. The street occupies the
surface, and to its uses the rights of the adjacent lots are
subordinate, but above the surface there can be no lawful
obstruction to the access of light and air, to the detriment of the
abutting owner. To hold otherwise would enable the city to
derogate from its own grant, and violate the arrangement on the
faith of which the lot was purchased. This, in effect, was an
agreement, that if the grantee would buy the lot abutting on the
street, he might have the use of light and air over the open space
designated as a street. In this case, it is found by the trial court, in
substance, that the structure proposed by the defendant,1 and
intended for the street opposite to the plaintiff’s premises, would
cause an actual diminution of light, depreciate the value of the
plaintiff’s warehouse and thus work to his injury. In doing this
thing, the defendant will take his property as much as if it took the
tenement itself. Without air and light, it would be of little value. Its
profitable management is secured by adjusting it in reference to
the right obtained by his grantor over the adjoining property. The
elements of light and air are both to be derived from the space over
the land, on the surface of which the street is constructed, and
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which is made servient for that purpose. He therefore has an
interest in that land, and when it is sought to close it, or any part of
it, above the surface of the street, so that light is in any measure to
his injury prevented, that interest is to be taken, and one whose lot,
acquired as this was, is directly dependent upon it for a supply,
becomes a party interested and entitled, not only to be heard, but
to compensation.”2

It is reasonable for us, therefore, to conclude that whether the
public owns the fee in the road-bed or only an easement to be used
as a public way, in either case there is an interest in the road-bed
left in the abutting owner, which might be affected by an
appropriation of the street or road to other purposes, but the
character of the private interest changes with the nature of the
public interest. Where the fee is in the public, the abutting
proprietor has an incorporeal right to the use of the highway as
such, and, if the New York casel will be fully indorsed by
subsequent adjudication, to the free passage of light and air over
the street. If the fee is in the abutting land owner, the bed of the
road is his property, subject only to the public easement, that it
shall be left open for use as a highway. The abutting land owner
may do anything with the land that is not inconsistent with the full
enjoyment of the right of way by the public. Thus, the private
owner has a right to plant trees in the street, to contruct cellars
extending to the middle of the street, and to depasture his cattle in
the street in front of his own land, where the right has not been
taken away by police regulations in the interest of the public. And a
law, which granted to another the right of pasturage in such a
street or road, would operate as an exercise of the right of eminent
domain, and constitute a taking of property.2 The Supreme Court of
the United States has held that “on the general question as to the
rights of the public in a city street, we cannot see any material
difference in principle with regard to the extent of those rights,
whether the fee is in the public or in the adjacent land owner, or in
some third person. In either case, the street is legally open and free
for the public passage, and for such other public uses as are
necessary in a city, and do not prevent its use as a thoroughfare,
such as the laying of water-pipes, gas-pipes and the like.”1 It may
be reasonable to hold, at the present day, that the use of the road-
bed for the laying of water, gas, and sewer pipes, was contemplated
in the original condemnation of the land for use as a highway, and
was considered in the estimation of damages; but it is altogether
inconsistent with reason and the nature of things to assert as a
general proposition, that the rights of the public in the streets are
the same, whether the fee is in the public or is private property.2

It is more difficult at times to answer satisfactorily the question of
fact, whether a particular use of a street is inconsistent with its use
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as a highway, and the question has oftenest been applied to the
construction of turnpikes, horse and steam railways along the
highway.

The only essential difference between an ordinary highway and a
turnpike is that the former is kept in repair by the public by means
of taxation, general or special, and the public generally may use it
without charge; while the turnpike is owned and conducted by a
private corporation, and a toll is required of all who use it. Since in
both cases the public have an indefeasible right to use the road, the
establishment of a turnpike over the common highway is not an
appropriation of the street to a different purpose. The payment of
toll is only an equivalent of the taxation and the highway labor,
which in the case of an ordinary highway might be required of the
abutting land owner for keeping the road in repair.1

The question, whether the construction of a railroad along a
highway is such an appropriation of the land to different uses as
will support the claim of compensation of the abutting land owners,
is very hard to answer satisfactorily. The decisions on the subject
are at variance, and the grounds upon which the decisions are
placed are not always the same, and sometimes confusing. In some
of the cases, great stress is laid upon the fact, that the fee is or is
not in the public.2 But the authorities and facts will only justify this
distinction: If the new use of the highway is inconsistent with its
character as a highway, where the fee is in the abutting land owner,
it is a taking of property for which compensation must be made,
whatever incidental benefits or injuries the land owner may sustain
from the new use; and even if he has sustained no injury whatever,
for incidental injuries never constitute a taking of property in the
law of eminent domain. But if the fee is in the public, any use of the
highway will not operate as a taking of the property of the abutting
land owner, which does not interfere with his ordinary use of the
street.1l Probably this distinction might assist in explaining away
many of the differences of opinion, which now make the cases on
this subject confusing and perplexing. Where the fee is not in the
public, it seems to be the opinion of an overwhelming majority of
the cases, that the construction of an ordinary steam railway along
a public street was a taking of the property of the owners of the fee
for a different use, for which compensation had to be made. “It is
true that the actual use of the street by the railroad may not be so
absolute and constant as to exclude the public also from its use.
With its single track, and particularly if the cars used upon it were
propelled by horse-power, the interruption of the public easement
in the street might be very trifling and of no practical consequence
to the public at large. But this question cannot affect the question
of right of property, or of the increase of the burden upon the soil.
It would present simply a question of degree in respect to the
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enlargement of the easement, and would not affect the principle,
that the use of a street for the purposes of a railroad imposed upon
it a new burden.”2

In deciding that the construction of an ordinary railroad as a public
street or highway was a new taking of the property of the owner of
the fee, the Supreme Court of Connecticut presented a very strong
argument in favor of the proposition, which is as follows: “When
land is condemned for a special purpose on the score of public
utility, the sequestration is limited to that particular use. Land
taken for a highway is not convertible into a common. As the
property is not taken, but the use only, the right of the public is
limited to the use, the specific use, for which the proprietor has
been divested of a complete dominion over his own estate. These
are propositions which are no longer open to discussion. But it is
contended that land once taken and still held for highway purposes
may be used for a railway without exceeding the limits of the
easement already acquired by the public. If this is true, if the new
use of the land is within the scope of the original sequestration or
dedication, it would follow that the railway privileges are not an
encroachment on the estate remaining in the owner of the soil, and
that the new mode of enjoying the public easement will not enable
him rightfully to assert a claim to damages therefor. On the
contrary, if the true intent and efficacy of the original
condemnation was not to subject the land to such a burden as will
be imposed upon it when it is confiscated to the uses and control of
a corporation, it cannot be denied that in the latter case the estate
of the owner of the soil is injuriously affected by the supervening
servitude; that his rights are abridged, and that in a legal sense his
land is again taken for public uses. Thus it appears that the court
have simply to decide whether there is such an identity between a
highway and a railway, that statutes conferring a right to establish
the former include an authority to construct the latter.

“The term ‘public highway,” as employed in such of our statutes as
convey the right of eminent domain, has certainly a limited import.
Although, as suggested at the bar, a navigable river or a canal is, in
some sense, a public highway, yet an easement assumed under the
name of a highway would not enable the public to convert a street
into a canal. The highway, in the true meaning of the word, would
be destroyed. But as no such destruction of the highway is
necessarily involved in the location of a railway track upon it, we
are pressed to establish the legal proposition that a highway, such
as is referred to in these statutes, means, or at least comprehends,
a railroad. Such a construction is possible only when it is made to
appear that there is a substantial practical or technical identity
between the uses of land for highway and for railway purposes. No
one can fail to see that the terms ‘railway’ and ‘highway’ are not
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convertible, or that the two uses, practically considered, although
analogous, are not identical. Land, as ordinarily appropriated by a
railroad company, is inconvenient and even impassible to those who
would use it as a common highway. Such a corporation does not
hold itself bound to make or keep its embankments and bridges in a
condition which will facilitate the transitus of such vehicles as ply
over an ordinary road.

“A practical dissimilarity obviously exists between a railway and a
common highway, and is recognized as the basis of a legal
distinction between them. It is so recognized on a large scale when
railway privileges are sought from legislative bodies, and granted
by them. If the terms ‘highway’ and ‘railway’ are synonymous, or if
one of them includes the other by legal implication, no act would be
more superfluous than to require or to grant authority to construct
railways over localities already occupied as highways. If a legal
identity does not subsist between a highway and a railway, it is
illogical to argue that, because a railway may be so constructed as
not to interfere with the ordinary uses of a highway, and so as to be
consistent with the highway right already existing, therefore such a
new use is included within the old use. It might as well be urged
that if a common or a canal, laid out over the route of a public road,
could be so arranged as to leave an ample roadway for vehicles and
passengers on foot, the land should be held to be originally
condemned for a canal or a common, as properly incident to the
highway use.

“There is an important practical reason why courts should be slow
to recognize a legal identity between the two uses referred to. They
are by no means the same thing to the proprietor whose land is
taken; on the contrary, they suggest widely different standards of
compensation. One can readily conceive of cases, where the value
of real estate would be directly enhanced by the opening of a
highway through it; while its confiscation for a railway at the same
or a subsequent time would be a gross injury to the estate, and a
total subversion of the mode of enjoyment expected by the owner,
when he yielded his private rights to the public exigency. But
essential distinctions also exist between highway and railway
powers, as conferred by statute—distinctions which are founded in
the very nature of the powers themselves. In the case of the
highway, the statute provides that, after the observance of certain
legal forms, the locality in question shall be forever subservient to
the right of every individual in the community to pass over the
thoroughfare so created at all times. This right involves the
important implication that he shall so use the privilege as to leave
the privilege of all others as unobstructed as his own, and that he is
therefore to use the road in the manner in which such roads are
ordinarily used, with such vehicles as will not obstruct or require
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the destruction of the ordinary modes of travel thereon. He is not
authorized to lay down a railway track, and run his own locomotive
and car upon it.

“No one ever thought of regarding highway acts as conferring
railway privileges, involving a right in every individual, not only to
break up ordinary travel, but also to exact tolls from the public for
the privilege of using the peculiar conveyances adapted to a
railroad. If a right of this description is not conferred when a
highway is authorized by law, it is idle to pretend that any
proprietor is divested of such a right. It would seem that, under
such circumstances, the true construction of highway laws could
hardly be debatable, and that the absence of legal identity between
the two uses of which we speak was patent and entire.

“Again, no argument or illustration can strengthen the self-evident
proposition that, when a railway is authorized over a public
highway, a right is created against the proprietor of the fee, in
favor of a person, or artificial person, to whom he bore no legal
relation whatever. It is understood that when such an easement is
sought or bestowed, a new and independent right will accrue to the
railroad corporation as against the owner of the soil, and that,
without any reference to the existence of the highway, his land will
forever stand charged with the accruing servitude. Accordingly, if
such a highway were to be discontinued, according to the legal
forms prescribed for that purpose, the railroad corporation would
still insist upon the express and independent grant of an easement
to itself, enabling it to maintain its own road on the site of the
abandoned highway. We are of opinion, therefore, as was distinctly
intimated by this court, in a former casel that, to subject the owner
of the soil of a highway to a further appropriation of his land to
railway uses is the imposition of a new servitude upon his estate,
and is an act demanding the compensation which the law awards
when land is taken for public purposes.” ” The dissimilarity of
highways and railways cannot be more strikingly presented than by
a consideration of the numerous safeguards that are thought
necessary to be thrown around the public, when a railroad crosses
a highway. The bells must be rung, the whistle must be blown, the
speed must be slackened, and very often bars are laid across the
highway, so that vehicles and foot passengers cannot attempt to
cross the track while the train is passing. How much greater would
be the inconvenience to the public if a railroad track was laid along
the highway, instead of across it.

But where the fee of the highway is in the public, the cases pretty
generally hold that the establishment of a railroad along a highway
is not such a taking of property of the adjoining land owner as will
require the payment of compensation.2 It cannot be doubted that in
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no case does the consequential depreciation in value of adjoining
property, as a result of the construction of a steam railway along
the street, constitute a taking of property which requires a
payment of compensation, any more than the ordinary and
reasonable exercise of any right gives rise to liability for incidental
injuries to others. The appropriation of a highway to other purposes
must interfere with some positive right of property, in order that it
may be considered a taking of property. Where the public does not
own the fee, any other and different use of the highway would be a
taking, whatever effect it may have upon the adjoining property, as
has been already fully explained, for there would be a fresh
appropriation of the property of the owners of the fee. But when
the fee is in the State, the adjoining land owner has only an
easement in the street, which entitles him to a reasonable
enjoyment of it as a street, and an appropriation of it to other
purposes, for example, for the construction of a steam railway, will
constitute a taking of the property of the abutting proprietor, only
when his reasonable enjoyment of the street as such is denied to
him. The noise, smoke, etc., do not involve any taking of property,
however much it may depreciate the value and the desirability of
the adjoining property. This would seem to be the better doctrine,
and such is the opinion of the Indiana courts.1

But the courts are almost unanimously of the opinion that the
appropriation of the street to the use of an ordinary horse railway,
designed to convey passengers and property from one part of a city
to another, is not a new taking of property, for which compensation
must be made, whether the fee is in the State or in the abutting
land owner. The use of the highway by a horse car company is held
to be consistent with its use as a highway, and to constitute no
interference with the reasonable enjoyment of the adjoining
property-owner.2 But the abutting land owner is only entitled to a
reasonable use of the street as such, and the infliction on him of a
mere inconvenience in the use of the street, by the construction of
a street railway, will not constitute a taking. Thus, it was held in
New York, that the construction of a street railway, so near to the
sidewalk as not to leave space enough for the standing of vehicles
between the track and the sidewalk, was a taking of property in the
constitutional sense.1 And the same opinion was expressed in
Wisconsin concerning a street railway, whose tracks prevented the
owner of a store from having his drays stand transversely to the
sidewalk, while unloading goods.2 While the running of a street
railway does not ordinarily interfere with the reasonable enjoyment
of the street by the adjoining land owners, still it might, under
peculiar circumstances, interfere very seriously with the ordinary
use of the street, as where the street is very narrow, and at the
same time a great business thoroughfare; and whenever that
happens, the construction of the railway would constitute a taking
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of property, for which compensation can be demanded. Mr. Cooley
seems to think that under such circumstances, the property owner
would, in the light of the authorities, be without a remedy.3 But
while the proprietor of the adjoining property may be incommoded
to some extent by the construction and maintenance of a street
railway, without entitling him to compensation, his complete
exclusion from the ordinary use of the street, or an extraordinary
and unreasonable interference with such use, would support a
claim for compensation, as being a taking of property in the
exercise of the right of eminent domain. Such, at least, appears to
us to be a reasonable deduction from the authorities, which hold
that any interruption of the reasonable use of the streets by the
abutting land owner will constitute a taking of property.

It has sometimes happened that land, which had been appropriated
for the opening of a street, is afterwards used for the erection of a
market, or public scale, etc. This cannot be done in any case
without payment of compensation, because the use of the land as a
market is inconsistent and interferes with its use as a street.4
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§ 144.

Compensation, How Ascertained.—

It does not fall properly within the scientific scope of a work on
Police Power to enter into a detailed account of the rule and
proceedings for the ascertainment and measurement of the
compensation, that is to be paid to one whose land is taken away
from him in the exercise of eminent domain. That subject belongs
more properly to a work on practice or on damages. But there are
certain constitutional principles involved in the subject, which will
require a cursory consideration.

While the condemnation of land for public purposes is in no sense a
judicial act, the determination of the amount of compensation is a
judicial act, which requires, for a final adjudication, a trial of the
facts before a court, with a due observance of all those
constitutional safeguards that are thrown around private rights, for
their protection against arbitrary or tyrannical infringements. The
legislature cannot fix the limits of compensation, nor can it be done
in any ex parte proceeding. But a jury is not necessary, unless the
constitution expressly provides for a jury trial.1

Another question relates to the time when the compensation should
be made. According to the constitutions of many of the States, the
payment of compensation must always precede or accompany the
condemnation of the land. But where such constitutional provisions
do prevail, it is held to be no violation of them for public officers, or
the officers and agents of the corporation, in whose favor the right
of eminent domain is to be exercised, to enter upon the land, before
the payment of compensation, for the purpose of surveying and
selecting the land for condemnation.1 In the absence, however, of
such a constitutional requirement, at least in the case of the
appropriation of land by the State or municipal authorities, it is not
necessary to provide for the payment of compensation before the
appropriation. It is sufficient, if an easy remedy is provided for the
recovery of the compensation by the land owner at his own
instance.2 It has been held that some provision for the recovery of
compensation must be made in order that the constitutionality of
the law condemning land may be sustained.1l But this can hardly be
taken as an emphatic determination that such is a constitutional
requirement in the absence of an express provision to that effect. It
is rather a consideration of what provisions the legislature ought to
make for the protection of the land owner, so that he should not be
left to the mercy of a possibly dishonest or bankrupt corporation,
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and run the risk of losing both his land and his money.2 And most of
the State statutes do make such provisions.
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§ 145.

Regulation Of The Use Of Lands—What Is A
Nuisance?—

The reasonable enjoyment of one’s real estate is certainly a vested
right, which cannot be interfered with or limited arbitrarily. The
constitutional guaranty of protection for all private property
extends equally to the enjoyment and the possession of lands. An
arbitrary interference by the government, or by its authority, with
the reasonable enjoyment of private lands is a taking of private
property without due process of law, which is inhibited by the
constitutions. But it is not every use which comes within this
constitutional protection. One has a vested right to only a
reasonable use of one’s lands. It is not difficult to find the rule
which determines the limitations upon the lawful ways or manner
of using lands. It is the rule, which furnishes the solution of every
problem in the law of police power, and which is comprehended in
the legal maxim, sic utere tuo, ut alienum non leedas. One can
lawfully make use of his property only in such a manner as that he
will not injure another. Any use of one’s lands to the hurt or
annoyance of another is a nuisance, and may be prohibited. At
common law that is a nuisance, which causes personal discomfort
or injury to health to an unusual degree. As it has been expressed
in a preceding section,1 the right of personal security against acts,
which will cause injury to health or great bodily discomfort, cannot
be made absolute in organized society. It must yield to the
reasonable demands of trade, commerce and other great interests
of society. While the State cannot arbitrarily violate the right of
personal security to health by the unlimited authorization of acts
which do harm to health, or render one’s residence less
comfortable, there is involved in this matter the consideration of
what constitutes a reasonable use of one’s property. At common law
this is strictly a judicial question of fact, the answer to which varies
according to the circumstances of each case. One is expected to
endure a reasonable amount of discomfort and annoyance for the
public good, which is furthered by the permission of trades and
manufactures, the prosecution of which necessarily involves a
certain amount of annoyance or injury to the inhabitants of the
neighborhood. In all such cases, it is a question of equity, on whom
is it reasonable to impose the burden of the inevitable loss,
resulting from this clashing of interests; and independently of
statute it is strictly a judicial question, and all the circumstances of
the case must be taken into consideration.1
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But the legislature frequently interferes to modify the common law
of nuisances; sometimes legalizing what were nuisances before the
enactment, and sometimes prohibiting, as being nuisances, what
were not considered to be such at common law. No legislative act
can justify a nuisance, which is wilfully committed and which
serves no useful purpose. But when the objectionable act serves a
useful purpose, and supplies a public want, the private right of
personal security against nuisances must yield to the public
necessity, whenever a legislative act calls for the sacrifice. It is a
constitutional exercise of police power to legalize a nuisance, if the
public exigencies should require it. It is of course a matter of
legislative discretion, whether the legalization of the nuisance is
required by the public necessities. Thus it has been held to be
lawful for the legislature to authorize the ringing of bells and the
blowing of whistles by the locomotives of railroads at the times
when, and in the places where, it would otherwise be a nuisance.
The public safety required the imposition of this burden upon the
comfort and quiet of those who may thereby be disturbed.2 In the
same manner the legislature may authorize the prosecution of
certain trades and occupations in localities, which would, under
like circumstances, be considered a nuisance at common law. But in
all these cases of legalization of nui sances, the legislative
interference must promote some public good. If the benefit, derived
from the authorization of the nuisance, is altogether of a private
character; if it can in no legitimate sense be considered as a public
benefit, the legislative interference is unwarranted, and it is the
duty of the courts to declare the statute to be unconstitutional. It is
a question for the legislature whether the public needs require the
legalization of the nuisance; but it is a judicial question whether
such a legislative act serves a public want.

On the other hand, through the interference of the legislature, the
doing of acts may be prohibited on the ground of being nuisances,
which otherwise have been held to be permissible, because of the
public benefit resulting from these acts. The courts may determine,
independently of statute, that the public benefit from a certain
unwholesome or annoying trade far outweighs the personal
discomfort or injury to health, which attends the prosecution of the
trade, and for that reason may refuse to prohibit; but the
legislature is not precluded from reaching a different conclusion.
Granting that the act or trade produces discomfort or injury to
health, it is ultimately a legislative question whether the public
welfare requires the imposition of this burden. No one has a
natural right to do that which injures another. If the law permits
him to do this it is a privilege, which may be revoked at any time by
the proper authority. The police power of the government is
reposed in the legislature. It is quite a common experience for the
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legislature, either to prohibit altogether, or to regulate the doing of
that which works an annoyance or injury to others.1

Two illustrations may be given to indicate how changing civic
conditions will justify the permission of an evil or nuisance at one
time, and call for its suppression at a later day. In small towns and
villages, in which no general sewage system has been provided, the
construction and use of privy vaults is a necessity to the people,
which under the circumstances far outweighs the injury to the
public health, which their existence threatens. But as the
community increases in population and becomes more thickly
settled, the government may justly regulate the location of these
vaults, in order to reduce the danger to the public health to a
minimun, until, when the town grows to the dignity of ownership of
a sewage system, the vaults may be prohibited altogether. There
can be no serious contest over the constitutionality of such
regulations. They have, however, been questioned and their
enforcement resisted in two cases; but in both cases they have
been sustained as a reasonable exercise of the police power.1

The same experience is met with in the keeping of cows, pigs, and
other animals in small towns, on the premises of one’s dwelling.
This may be permitted in a town which is sparsely settled, and
large yards surround each dwelling, without endangering the
public health to any very serious degree. But when the town
becomes more thickly settled, and the large grounds are fast being
divided up into twenty foot lots, the keeping of such animals on the
premises becomes a serious nuisance, which may be restricted or
prohibited altogether, according to the demands of public opinion.
Recently, a town ordinance in Maryland, regular tive of the keeping
of cows within the limits of the town, imposed restrictions upon the
keeping of cows as a business, which were not imposed upon those,
who kept cows for their own personal convenience. The
discrimination in favor of the latter was held not to invalidate the
ordinance, inasmuch as the keeping of a number of cows, in the
dairy business, is a very different nuisance, both in kind and
degree, from that which is occasioned by the keeping of one or two
cows, to supply one’s own family with the milk they require.1
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§ 146.

What Is A Nuisance, A Judicial Question.—

It is clearly within the legislative discretion to determine whether
the private interest or the public good shall yield in a case where
the two are antagonistic, and to prohibit or permit the doing of
what promotes the public welfare and at the same time causes
personal discomfort or injury; and its judgment cannot be subjected
to a review by the courts. The courts cannot reverse the legislative
decree in such a case; it is not in any sense a judicial question. But
the police power of the legislature, in reference to the prohibition
of nuisances, is limited to the prohibition or regulation of those acts
which injure or otherwise interfere with the rights of others. The
legislature cannot prohibit a use of lands, which works no hurt or
annoyance to the neighbors or to adjoining property. The injurious
effect of the use of the land furnishes the justification for the
interference of the legislature. The legislative prohibition or
regulation of the use and enjoyment of one’s private property in
land is in violation of constitutional principles, when it is not
confined to the prevention of a nuisance. A certain use of lands,
harmless in itself, does not become a nuisance, because the
legislature has declared it to be so. The legislature can determine
whether it will permit or prohibit the doing of a thing which is
harmful to others, in the proper consideration of the public welfare;
but it cannot prohibit as a nuisance an act which inflicts no injury
upon the health or property of others. If the harmful or innocent
character of the prohibited use of lands furnishes the test for
determining the constitutionality of the legislative prohibition, it is
clearly a judicial question, and is certainly not within the legislative
discretion, whether the prohibited act or acts work an injury to
others. If they do not cause injury or annoyance to others, the
attempted legislative interference is unwarranted by the
constitution, and it is the duty of the courts to declare it to be
unconstitutional.

In the case of Lawton v Steele,1 the court say: “The statute defines
and declares a new species of public nuisance, not known to the
common law, nor declared to be such by any prior statute. But we
know of no limitation of legislative power which precludes the
legislature from enlarging the category of public nuisances, or from
declaring places or property used to the detriment of public
interests or to the injury of the health, morals or welfare of the
community, public nuisances, although not such at common law.
There are, of course, limitations upon the exercise of this power.
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The legislature cannot use it as a cover for withdrawing property
from the protection of the law, or arbitrarily, where no public right
or interest is involved, declare property a nuisance for the purpose
of devoting it to destruction. If the court can judicially see that the
statute is a mere evasion, or was framed for the purpose of
individual oppression, it will set it aside as unconstitutional, but not
otherwise.2

The following language from an opinion of the Supreme Court of
New Jersey will serve to fortify the position here taken on the
limitation of the legislative power to declare what is a nuisance:
“Assuming the power in this board [of health] derived from the
legislature, to adjudge the fact of the existence of a nuisance, and
also assuming such jurisdiction to have been regularly exercised,
and upon notice to the parties interested, still, I think, it is obvious
that, in a case such as that before this court, the finding of the
sanitary board cannot operate, in any respect, as a judgment at law
would, upon the rights involved. It will require but little reflection
to satisfy any mind, accustomed to judge by legal standards, of the
truth of this remark. To fully estimate the character and extent of
the power claimed, will conduct us to its instant rejection. The
authority to decide when a nuisance exists, is an authority to find
facts, to estimate their force, and to apply rules of law to the case
thus made. This is a judicial function, and it is a function applicable
to a numerous class of important interests. The use of land and
buildings, the enjoyment of water rights, the practice of many
trades and occupations, and the business of manufacturing in
particular localities, all fall, on some occasions, in important
respects, within its sphere. To say to a man that he shall not use his
property as he pleases, under certain conditions, is to deprive him
pro tanto, of the enjoyment of such property. To find conclusively
against him, that a state of facts exists with respect to the use of
his property, or the pursuit of his business, which subjects him to
the condemnation of the law, is to affect his rights in a vital point.
The next thing to depriving a man of his property, is to
circumscribe him in its use, and the right to use property is as
much under the protection of the law as the property itself, in any
other respects, is, and the one interest can no more than the other
be taken out of the hands of the ordinary tribunals. If a man’s
property cannot be taken away from him except upon trial by jury,
or by the exercise of the right of eminent domain upon
compensation made, neither can he, in any other mode, be limited
in the use of it. The right to abate public nuisances, whether we
regard it as existing in the municipalities, or in the community, or
in the hands of the individual, is a common-law right, and is derived
in every instance of its exercise, from the same source—that of
necessity. It is akin to the right of destroying property for the public
safety in case of the prevalence of a devastating fire or other
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controlling exigency. But the necessity must be present to justify
the exercise of the right, and whether present or not, must be
submitted to a jury under the guidance of a court. The finding of a
sanitary committee, or of a municipal council, or of any other body
of a similar kind, can have no effect whatever, for any purpose,
upon the ultimate disposition of a matter of this kind.”1 To the
same effect is the following quotation from the opinion of the
Supreme Court of the United States in a case in which the
constitutionality of a city ordinance was questioned, which declared
certain wharf structures to be nuisances and provided for their
removal: “The mere declaration by the City Council of Milwaukee
that a certain structure was an encroachment or an obstruction did
not make it so, nor could such a declaration make it a nuisance
unless it in fact had that character. It is a doctrine not to be
tolerated in this country, that a municipal corporation, without any
general laws either of the city or of the State, within which a given
structure can be shown to be a nuisance, can, by a mere
declaration that it is one, subject it to removal by any person
supposed to be aggrieved, or even by the city itself. This would
place every house, every business, and all the property of the city,
at the uncontrolled will of the temporary local authorities.”1
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§ 147.

The Regulation Of Unwholesome And
Objectionble Trades.—

Perhaps the judicial character of the power to determine what is a
nuisance, is best displayed in the consideration of a late case from
the New York Court of Appeals,2 in which an act of the legislature
was declared to be unconstitutional, which made it a misdemeanor
to manufacture cigars, in cities of more than five hundred thousand
inhabitants, in any tenement house occupied by more than three
families, except on the first floor of the house, on which there may
be a store for the sale of cigars and tobacco. In delivering the
opinion of the court, Judge Earle said: “It is plain that this law
interferes with the profitable and free use of his property by the
owner or lessee of a tenement house who is a cigar maker, and
trammels him in the application of his industry and the disposition
of his labor, and thus, in a strictly legitimate sense, it arbitrarily
deprives him of his property and of some portion of his personal
liberty. The constitutional guaranty that no person shall be
deprived of his property without due process of law may be thus
violated without the physical taking of property for public or
private use. This guarantee would be of little worth if the
legislature could, without compensation, destroy property or its
value, deprive the owner of its use, deny him the right to live in his
own house or to work at any lawful trade therein. If the legislature
has the power under the constitution to prohibit the prosecution of
one lawful trade in a tenement house, then it may prevent the
prosecution of all trades therein.” * * * “All laws which impair or
trammel these rights, which limit one in his choice of a trade or a
profession, or confine him to work or live in a specified locality, or
exclude him from his own house, or restrain his otherwise lawful
movements (except in police regulations) are infringements upon
his fundamental rights of liberty, which are under constitutional
protection.” * * * In speaking of the limitations upon the police
power of the government, he continues: “Under it the conduct of an
individual, and the use of property may be regulated so as to
interfere to some extent with the freedom of the one and the
enjoyment of the other, and in cases of great emergency,
engendering overruling necessity, property may be taken and
destroyed without compensation, and without what is commonly
called due process of law. The limit of the power cannot be
accurately defined, and the courts have not been able or willing
definitely to circumscribe it. But the power, however broad and
extensive, is not above the constitution. It furnishes the supreme
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law, and so far as it imposes restraints the police power must be
exercised in subordination thereto.” * * * “Generally, it is for the
legislature to determine what laws and regulations are needed to
protect the public health and secure the public comfort and safety,
and while its measures are calculated, intended, convenient and
appropriate to accomplish these ends, the exercise of its discretion
is subject to the review of the courts. If it passes an act ostensibly
for the public health, and thereby destroys or takes away the
property of a citizen or interferes with his personal liberty, then it
is for the courts to scrutinize the act and see whether it really
relates to and is convenient and appropriate to promote the public
health.”

Whether the court was correct in holding this statute to be
unconstitutional, because the regulation did not tend to promote
the public health, need not be discussed here. The principle is
clearly settled, that the court did not exceed its power, in
pronouncing the law to be unconstitutional on that ground. But the
court would have trespassed upon the powers of the legislature, if
it had undertaken to pass upon the necessity of the regulation. It
falls within the legislative discretion in every case to decide upon
the necessity for the exercise of its police power.

It can not be questioned that the State has the power to prohibit
the prosecution of all unwholesome or injurious trades and
employments in these large tenement houses in our metropolitan
cities, in which the people are often huddled together like cattle.
The manufacture of cigars is considered by some to so taint the
atmosphere as to endanger the health of the occupants of the
house. If this be true, then the legislature has undoubtedly the
power to prohibit the prosecution of this trade in a tenement house
occupied by three or more families. The injurious effect upon the
health of the cigarmaker’s family may not furnish the proper
justification for legislative interference, except in behalf of minor
children. For since the wife and grown children, in the theory of
law, if not in fact, voluntarily subject themselves to the
unwholesome odors of the tobacco, they do not need and cannot
demand the protection of the law. But where a house is occupied by
more than one family, the other families have a right to enjoy the
possession of their parts of the house, free from the unwholesome
or disagreeable odors of a trade that is being plied by another in
the same house.

A very common evil is the washing of soiled clothes in tenement
houses. There can be very little doubt that infectious and
contagious diseases may be communicated and spread over a large
area through the medium of soiled clothes; and if the legislature
were to see fit to prohibit washerwomen from plying their trade in
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tenement houses, I cannot see what constitutional objection could
be raised to such and similar regulations, even though their
enforcement may impose very great hardships upon those who can
least bear them. Granting that the prohibited trade is unwholesome
to the occupants of the house, the advisability of the prohibition
must be referred to the legislative discretion.

As long as a trade does not injure the public health, and is the
source of no annoyance whatever to the inhabitants of the locality
in which it is conducted, it cannot lawfully be prohibited.1 Every
man has a constitutional right to follow on his premises any calling,
provided it does not in any way interfere with another’s reasonable
enjoyment of his premises. But if the prosecution of a certain trade
affects another injuriously, the State may so regulate the trade that
the injury may be avoided or reduced to a minimum. The exclusion
of any lawful business from a particular locality can only be
justified upon the ground that the health, safety or comfort of the
surrounding community requires such exclusion. If the trade is in
itself, and necessarily, harmful to one’s neighbors, or to the public
health, it may be prohibited altogether. But if it can be prosecuted
under certain limitations, so as to avoid injury to others, the police
regulation must be confined to the imposition of these needed
restrictions, and the trade cannot be absolutely prohibited.1

The police regulation cannot extend beyond the evil to be
remedied. Where, therefore, certain trades and employments,
which serve some useful purpose and add something to the world’s
wealth, are harmful to the inhabitants of the locality, in which they
may be conducted; and the harm may be avoided altogether, or
considerably reduced, by confining them to localities, in which the
population is sparse and the residences are few; it is altogether
permissible to prohibit the prosecution of these trades in other
localities. The instances of this kind of regulation are very
numerous. Slaughter-houses have been confined to certain
localities,2 the sale of fresh meat and vegetables has been
prohibited except in the public markets, where the articles exposed
for sale may be conveniently inspected.3 In the same way may the
manufacture of pressed hay,4 the maintenance of dairies,1 the
cultivation of land within the limits of a town,2 and the storage of
cotton and other combustible material, such as oil and gunpowder,
be prohibited in the densely settled parts of the city, and the
prosecution of such trades be confined to certain less dangerous
localities. In the same way may the sale of intoxicating liquors be
prohibited in certain localities, for example, within a certain
distance of the State insane asylum, university or State capitol,3
provided it be conceded that the sale of intoxicating liquors in
those localities, in a legal sense, threatens an injury to the public.4
It has also been held to be permissible to prohibit the sale of
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intoxicating liquors in the residential portions of a town or city;
while the business is permitted to be carried on elsewhere.5 The
prohibition of the business of fat-rendering and bone-boiling within
the limits of a city has likewise been sustained.6

But in all these cases the prohibition must be confined to the
removal of the evil to be guarded against. There cannot be an
absolute prohibition of a trade in a locality, in which it may be
prosecuted without annoyance or inconvenience to the neighboring
residents. Thus it has been held to be unreasonable to prohibit the
establishment of a steam engine within the limits of the city.7 So,
also, has it been held to be unconstitutional to prohibit
indiscriminately the prosecution of all kinds of business on a
certain boulevard or street.1 And in California, where antipathy to
the Chinese has occasioned numerous hostile acts of legislation, it
was held to be unconstitutional to prohibit the prosecution of the
laundry business in certain localities (in that case the Chinese
quarters of San Francisco), unless it can be shown that the health,
comfort or safety of the community was thereby endangered.2

It has been well-established that the length of time, during which a
business has been conducted in a certain locality, does not make its
prohibition for the future unconstitutional. Granted the fact, that by
the growth of a city, the locality has been converted into a thickly
populated district, and that in consequence of such municipal
growth, the health, comfort or safety of the people would be
endangered by the continuance of the business in that locality, the
power of the government, to prohibit the further prosecution of the
objectionable business in that locality, is not at all limited or
restricted by the fact that the enforced removal to another locality
would entail heavy or irreparable loss upon proprietors.3

An extremely interesting and important case has recently arisen in
the courts of Louisiana, which involves the exercise of the police
power for the confinement of objectionable trades within a
prescribed locality, and the prohibition of it elsewhere; while it at
the same time raises the question of the power of the government
over vice and vicious practices.

The city of New Orleans enacted an ordinance which set apart
certain sections of the city within which prostitutes were required
to live. The ordinance has been in force for some time, and recently
the area of permitted habitation of that class of the population has
been enlarged. The constitutionality of the ordinance was attacked
principally upon two grounds: first, that the ordinance necessarily
involves the licensing of trade in vice, which is not allowable; and,
secondly; that the values of real estate are depreciated by the
ordinance. The court denied the soundness of both arguments, and
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sustained the ordinance as a constitutional exercise of the police
power. In rendering this judgment, the court said in part:1 —

“The regulation of houses of prostitution would seem to be so
closely connected with public order and decency, the policy
announced by the ordinance has been so long exerted in all large
cities of our country, and the power has had such frequent
recognition in the charters of this city, that it would seem the
power itself cannot be successfully controverted.2 We have,
however, given careful attention to the argument that urges
objection to all such legislation, and which directs attention to the
grounds of opposition deemed specially applicable to the
ordinance, the execution of which is sought to be arrested. That
there are limitations to the power asserted by this ordinance, may
be conceded. It does not, however, readily occur to the mind that
confining houses of this character within certain limits by the
appropriate ordinance, is violative of any of the constitutional
guaranties invoked in this discussion before us. The ordinance
neither sanctions nor undertakes to punish vice. The power to
punish vice, not in the form of an offense, denied by the argument
and enforced by the authorities we find in the briefs, is, in our view,
entirely distinct from the function the ordinance asserts as
belonging to municipal government, by the express terms of the
city charter. It is urged, too, the ordinance is a license for vice, and
hence illegal.1 Undoubtedly, the court should refuse its aid to any
ordinance if of the character asserted by the argument. The vice,
the subject of this ordinance, beyond the reach of penal statutes, is
simply subjected by this ordinance to that restraint demanded by
the public interest. The unfortunate class dealt with by the
ordinance must live. They are not denied shelter, but assigned that
portion of the city beyond which they are not permitted to establish
their houses. Thus viewed, the ordinance cannot be deemed open
to the objections that it either punishes or grants a license to vice
beyond the competency of the council.” * * * “There remains the
argument addressed to us, varied in form, but maintaining the
general proposition that the ordinance operates to deprive the
citizen of his property, that is, to depreciate its value—the same as
deprivation in legal effect. We can readily appreciate there might
be an arbitrary exercise of this power that would warrant an appeal
to the courts. Thus, to extend these limits so as to embrace, without
any apparent reason, if reason could exist, portions of the city
always devoted to private residences, schools, churches and other
lawful uses, might well be deemed oppressive and an abuse of the
power of municipal government; but as we understand this
ordinance in its main features, it is restrictive—that is, it confines
these houses within narrower bounds. * * * To whatever extent,
however, the right of private property may be deemed affected by
this last ordinance, it must be borne in mind that it is the great
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power of government given to preserve the morals, health, and
lives of the community that requires the surrender of right by the
citizens supposed to be exacted by this ordinance. To that police
power all must yield obedience. As put in the text-books and
enforced by all decisions: Every citizen holds his property subject
to the proper exercise of the police power exerted either by the
Legislature or by the subordinate political corporations. It is settled
that police laws and regulations, though they may disturb the
enjoyment of individual rights, are not unconstitutional. They do
not expropriate property for public use. If the individual sustains
injury it is deemed damnum absque injuria; or in the theory of the
law, the injury to the owner is deemed compensated by the public
benefit the regulation is designed to subserve.”

The reference of the court to a preceding text of this bookl as well
as the present case, should be read in connection with what is
stated in the section,2 in which the distinction is made between
vice and crime as subjects for police regulation, and the police
jurisdiction over the former denied.

In Kentucky, a statute was enacted, forbidding any person from
carrying on the stabling business within a specified distance of the
grounds of a named agricultural society during the maintenance of
its fairs, and imposing a penalty for the breach of the law. In a suit,
brought under the statute, it could not be established that the
prosecution of the business of stabling in that locality was likely to
produce any public harm, and the court therefore declared the
regulation to be an unconstitutional interference with the right of
enjoyment of private property.3 But the location of stables within a
city may and is often regulated in the interest of the public health.4

Another curious and questionable exercise of police power, in
prohibiting objectionable trades in certain localities, is to be found
reported in the case of Commonwealth v. Bearse.1l A statute was
passed, prohibiting the establishment of any store, tent, or booth,
for the purpose of vending provisions and refreshments, or for the
exhibition of any kind of show or play, within one mile of the camp-
meeting grounds during the time of holding any camp or field
meeting for religious purposes, except with the consent of those
having the camp-meeting in charge, provided that no one will be
required to suspend any regular, usual, and established business,
which is being conducted within such limits.2 The object of the
statute was to prevent the disturbance of the religious meeting by
the presence of hucksters and peddlers, who are drawn thither
purely by the desire to barter with those who are in attendance
upon the meeting. Inasmuch as no one’s regular business is
interfered with, the owner of contiguous land is only prohibited
from so using his land as to make a profit out of the camp-meeting,
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to the annoyance of those who have assembled there for worship.
This limitation upon the right of enjoyment of one’s lands was
declared to be a constitutional exercise of police power. The court
say: “It is contended that the defendant’s use of his own land is
subjected to the will of another; that he cannot under this law use it
for an otherwise lawful purpose, except with the consent of
another. But no general control has been assumed over his land; no
lawful and established business that he has is interfered with. If it
be that of selling provisions and refreshments he may continue it,
although the camp-meeting has assembled. If he purposes to make
a use of his land that he would not have made but for the
assembling of the camp-meeting, that is not an improper police
regulation which requires him to obtain the consent of its
authorities. * * * If a business were in its character such as was, or
was liable to become, a nuisance, the legislature might entirely
forbid it. It would equally provide that it should not be maintained
except with the consent of those in whose vicinity it was to be
carried on, on account of the inconveniences attending it. This does
not compel one to submit to others the inquiry whether he shall use
his own land in a lawful way, but it is a legislative decision that
such use is not lawful or permissible, unless consent is obtained
from those who are already using their property in such a way that
they may be annoyed.”

Confined within these narrow limits, it is probable that the
constitutionality of the regulation may be sustained, on the ground
that the business of catering to the wants of those in attendance on
the camp-meeting may become a nuisance, unless it is regulated in
this manner. But a law could not be sustained, which compelled a
man to suspend his regularly established business during the time
of holding the meeting, because in the regular prosecution of his
business he might supply the wants of the camp-meeting company.
Such a law would be an unconstitutional interference with the
natural right of enjoyment of one’s property.

Somewhat in the line of the subject of the present section, is the
attempt by legislation to suppress the smoke nuisance; particularly,
in the places where bituminous coal is used. There can be no
question that the State has the power to compel those who use the
coal in populated districts to employ every known means of a
reasonable character to consume the smoke. But, in the
enforcement of such a regulation, it must apply equally and
impartially to all. For the reason, that certain factories were
excepted from the enforcement of such a regulation, the act,
prohibiting the emission of dense smoke within a city was declared
to be unconstitutional.l
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§ 148.

Regulation Of Mines And Mineral Products.—

In the mining States, there are numerous regulations which are
designed to secure the safety and health of the miners and the
protection of the adjoining property. So far as I know, the
reasonableness and necessity of these regulations have been so
apparent that their constitutionality has not been attacked, except
in the case of the regulations which limit the hours of work of the
miners, as has been already explained in a preceding section;1 and
in the following case from Missouri. A law was passed in that State,
requiring in all dry and dusty coal mines, in which light carbonated
hydrogen gas is discharged, or in which the coal is blasted off the
solid, that shot-firers must be employed to fire the shots, after the
employees have left the mines, and prohibiting any firing while the
miners are still at work or in the mines, upon pain of fine and
imprisonment, for any violation of the statute. The Supreme Court
of Missouri held this to be only a reasonable exercise of the police
power for the protection of the health and life of the miners, and
that it did not constitute a taking of the property of the mine-owner
without due process of law.2

A curious regulation, somewhat akin to the regulation of the right
to hunt game and to catch fish, has been adopted in Indiana, for the
purpose of preventing the waste of the natural gas, which is found
in the coal mines of that and neighboring States. Inasmuch as the
natural gas deposits are the common property of all the
landowners, a wasteful use of the gas by one of them, works
necessarily an injury to all, which is certainly unjustifiable in
morals, and which is now made illegal and punishable by statute.
The Supreme Court of Indiana has sustained the constitutionality of
the law, as a reasonable exercise of police power.3

This natural gas is now transported for consumption from place to
place, and from State to State, in pipes, in the same manner that
manufactured gas is distributed. The legislature of the States, in
which the natural gas is so transported, have adopted regulations,
to insure against waste and explosions, which require the pipes to
have a prescribed strength of pressure. This regulation has been
resisted by the transportation companies, on two grounds: first that
the prescribed limitation of the pressure was unreasonable, and
hence was a takiag of property without due process of law, and
secondly; that it was an interference with interstate commerce. On
both propositions the courts have sustained the regulation.1
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§ 149.

Regulation Of Burial-grounds.—

The burial of the dead within the limits of towns and cities has
always been and still is, a common evil. In the past, little attention
was paid to sanitary regulations of any kind, and the injurious
effect of the burial of the dead in thickly settled communities was
seldom considered. But in some communities public opinion has
been aroused on the subject, and laws have been passed which
prohibit interments within certain limits. In all the cases in which
the constitutionality of this law was brought into question, it has
been conceded that the legislature may regulate the burial of the
dead, and prohibit it in those localities in which it will prove
injurious to the public health;2 but it is doubtful how far such a
police regulation may be prevented directly or indirectly, by
agreements, that a cemetery shall be established in a given locality.
In New York, it was held that a grant of land by the municipal
corporation, for the purpose of a cemetery, with covenants of quiet
enjoyment, did not prevent the passage of an ordinance prohibiting
interments in that part of the city. It was no impairment of a
contract, as municipal corporations have no power to make a
contract, controlling or taking away their police power.1 The fact,
that the cemetery is the property of a municipal corporation, does
not affect the power of the legislature to prohibit further
interments therein, if such future use of the cemetery threatens the
public health.2

But it has been held in Illinois that the legislature has no right to
prohibit the burial of the dead in the grounds of a cemetery
company, which it has been authorized to lay out for that purpose.
The court say: “A cemetery is not a nuisance per se and the subject
of legislative prohibition. The legislature has the constitutional
right to pass laws regulating the interment of the dead, so as to
prevent injury to the health of the community, and this in respect to
a private corporation acting under its charter, as well as with
individuals. But the legislature cannot prohibit the burial of the
dead in lands purchased and laid out at great expense by a
corporation chartered for the purpose. Such a statute is
unconstitutional, as impairing the obligation of the contract
contained in the charter.”3

The prohibition of future burials of bodies in a cemetery is a very

different regulation from one, which requires the removal of the
bodies which have been buried there prior to the enactment of the
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prohibitory statute, the removal of monuments and vaults, and the
conversion of the cemetery into a public park or its devotion to
some other public use. While it may be true that the presence of
the bodies, which have been already interred, may be just as
prejudicial to the health of the community, as any future interment
would be; in the former case, there is something more than the
mere question of property right. In the estimation of most people,
the ground, in which their loved ones have been buried, becomes
hallowed; and they consider it a sacrilege to devote such land to
any other purpose. If, in any case, the presence of the bodies
already buried were to be considered so injurious to the public
health, as that the removal of this cause of danger to health is
imperatively demanded, the same end can be attained by
compelling the exhumation and cremation of the bodies, and the
reburial of the ashes, without offending the almost universal
sentiment, that a cemetery is hallowed ground, by converting it
into a public park, or devoting it to some other unhallowed use. But
the authorities do not generally take this view of the matter. While
the New Jersey Supreme Court has held that a law was
unconstitutional, which provided for such a conversion of a
cemetery;1 the authorities, generally, seem to justify such an
exercise of the police power. But, in order that the cemetery may
be so taken, the land must be purchased by the city, in the exercise
of the right of eminent domain.2

The regulations of the burial of the dead have so far been confined
to the prohibition of burial in the compact parts of a city, or within
the city boundary. It is also held by somel that a cemetery is not a
nuisance per se, and consequently the interment of the dead
cannot be prohibited altogether. Of late, the advocates of cremation
of dead bodies have been urging the unwholesomeness of burial as
a reason why cremation should be adopted in its stead, as a means
of disposing of corpses. If the burial of the dead does not cause or
threaten injury to the public health, burial could not lawfully be
prohibited; but if it is proven to be a fact that the interment of dead
bodies does injure the public health, and is a fruitful source of the
transmission of disease, as it is claimed to be by many scientists, it
cannot be doubted that the State may prohibit burial and compel
the remains of the dead to be cremated, or disposed of in some
other harmless way.

In addition to the regulation of the locality in which burial is
permitted, there are usually some regulations concerning the
manner of interment, the object of which is to prevent any
deterioration of the public health, as, for example, that the grave
must be of a certain depth, and that the interment shall not be
made without special license from the health officer.

PLL v7.0 (generated September, 2013) 94 http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]
§ 150.

Laws Regulating The Construction Of
Buildings In Cities.—

In years gone by, a man was at liberty to build his house or other
building as he pleased, and of what he pleased. He could imitate
the example of the Biblical wise man, and build it upon a rock; or,
foolishly following the precedent of the foolish man, he could build
it upon the sand; and no government official could interpose an
objection. But this individualistic license no longer is permitted.
Public opinion recognizes the indubitable fact that the builder of
the house or other structure is not the only one who is interested in
the character and method of its construction. Public opinion
requires that the government should exercise its powers of
supervision over the construction of every building, in order to
guard not only the owner, but the possible tenants and occupants,
as well as the public in general, against unsound and insecure
construction, and unsanitary conditions. Building laws are now
enacted and enforced in all of the larger cities. The foundations
must be of the required depth and strength; the walls must be of
the required thickness, and made of the approved materials; the
plumbing must be constructed according to the approved plans;
and, in certain kinds of buildings, all the known and reasonable
means for making the structure so-called fire-proof must be
employed. These regulations have frequently been contested; but
the principle, that it is within the police power to regulate the
construction of buildings, for the promotion of the health, comfort
and safety of the people, has never been questioned or doubted by
any court. In the few cases, in which a building regulation has been
declared void, it has been so held, because under the
circumstances of the particular case the regulation was deemed to
be unreasonable or unnecessary.

A most vigorous opposition was made in recent years to a law of
the city of New York, which required the owners of tenement
houses to furnish a supply of water on every floor. The Court of
Appeals, however, reversing the judgment of the lower court, held
it to be only a reasonable regulation, in the promotion of the health
of the occupants of the tenements, which was not made
unreasonable by the fact that the expense of the improvement was
not warranted by the low rental, which the occupants were able to
pay.1l Tenement houses are held to fall peculiarly within the sphere
of police regulations, which are designed to promote the health and
safety of the tenants, as well as of the public. Indeed, it has been
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held that a tenement is devoted to a quasi-public use which, under
the principle of the case of Munn v Illinois, enlarges the regulative
powers of the government.1

Along the same line was a decision of the Supreme Court of
Massachusetts, which held a regulation to be valid which required
all water-closets to be connected with the public sewer, and
provided that all buildings, in which people live or are employed,
should have water-closets, constructed in accordance with the
statutory requirements.2

It is now a very common requirement of tall buildings, that fire-
escapes should be provided, other than the ordinary stairways. The
regulation has been ordinarily acquiesced in, if not generally
complied with. In one case, in which the validity of the regulation
was contested, it was sustained as a reasonable exercise of police
power.3

The disposition to construct inordinately tall buildings seems to be
growing; every new building of the kind, known as skyscrapers,
seeming to reach a higher altitude than the preceding ones.
Streets, of a width, sufficient for the construction of three and four
story buildings, become narrow and poorly ventilated alleys, when
rows of buildings line them with their eighteen to twenty-three
stories. Unless the height of such buildings is limited by law, there
will be no other limit to the height of future structures; and both
the health and safety of the population will be endangered. There
can be no doubt of the constitutionality of a law which limits the
height of buildings; and so has the New York Court of Appeals
decided.4

But the public health or safety must be endangered, in order to
justify legislative restriction upon the character of buildings.
Regulations, which are designed only to enforce upon the people
the legislative conceptions of artistic beauty and symmetry, will not
be sustained, however much such regulations may be needed for
the artistic education of the people. Thus, for example, a State law,
which required all buildings to conform to a prescribed building
line, was held to be unconstitutional.l

For obvious reasons, it is a constitutional exercise of the police
power to prohibit the removal of buildings upon or across any
street or highway, without a prior permit of a city or town
government.2

Another great danger, which threatens all thickly settled

communities, is that of more or less extensive conflagrations,
resulting from accidental fires. Every house, everywhere, is subject
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in a greater or less degree to the danger of destruction by fire; but
it is only when the buildings are closely built, that the danger of
fire being communicated from an adjoining building becomes great
enough to call for special regulations for preventing the spread of
such accidental fires. The danger of destruction by fire is least
when the buildings are constructed of more or less non-
combustible material. It would probably be considered
unreasonable to require all buildings to be absolutely fire-proof,3
but it is a common regulation in the large cities to prohibit the
erection of wooden buildings, or of buildings with wooden, or
shingle roofs. This regulation has often been subjected to judicial
criticism, but the constitutionality of it has invariably been
sustained.4 The increase in the danger of a general conflagration,
resulting from the construction of wooden buildings in the heart of
a large city, furnishes ample justification for the regulation.

But the proprietor has the right to erect on his lands whatever kind
of buildings or other structures he may please, provided he does
not, in doing so, threaten, or do, harm to others; and, as long as he
does not put others in danger, he may even set fire to his own
house, without committing any punishable wrong.1 While,
therefore, it is lawful for the State to prohibit the erection of
wooden buildings in thickly settled communities, because of the
danger of fire, it would certainly not be lawful to apply the same
regulation to suburban and country property, on which the
buildings are far apart; for the danger of a general conflagration is
reduced to so low a minimum, that, if the danger existed at all, it
could not be appreciably increased by the erection of wooden
buildings.

In California, a county ordinance, regulating the construction of
asylums for the insane, required inter alia, that the building should
be fire-proof, and composed of brick or stone, and that the grounds
to which the patients should be accessible be surrounded by a brick
wall, eighteen inches thick and twelve feet high. These
requirements were held to be unconstitutional as an arbitrary
exercise of the police power.1

Party walls are so common as the result of the mutual agreement of
adjoining proprietors, that at first thought a law, which provided for
the universal use as a party wall of one which is placed partly on
each of the adjoining tracts of land, would not appear to be so
unreasonable. Yet, there can be no question of the soundness of the
judgment of the court in declaring such a law as an
unconstitutional interference with the right of property of the
adjoining proprietor, who did not consent to the construction of the
party wall. The statute which was declared void in this case,
provided that every person, building with brick or stone in the city
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of Boston, shall have the right to set half of his partition or party
wall on the adjoining lot, and that when the adjoining proprietor
builds upon his lot, he shall be required to pay to the constructor of
the party wall the half of the expense, to the extent to which he
shall make use of the wall.2

Somewhat akin to regulations of the construction of buildings, are
the regulations which require and control the construction of
fences. Fences are required in cities and towns, in order to secure
privacy and the accurate determination of boundary lines; while in
the country, the confinement of the cattle is the chief reason.
Ordinarily, the requirements of a fence are so reasonable that there
is no disposition to resist the enforcement of the regulation. There
are, however, a few interesting cases, in which fence regulations
have been resisted. For example, in Massachusetts, a statute was
held to be reasonable which required the destruction as a nuisance
of any fence, which exceeded six feet in height, which has been
maliciously erected or maintained for the purpose of annoying the
occupants of adjoining property.1 It has also been held to be
reasonable to prohibit in the construction of fences the use of any
but smooth wire.2

A curious regulation of fences is found in Texas, which prohibits the
construction of a continuous fence for more than three miles,
without providing a gateway of the kind specified in the statute.
Inasmuch as the requirement of such a gateway was to enable the
public to cross the private property of one, the regulation was
justly held to be repugnant to the constitution of Texas.3

The regulations, in regard to fences in the country, vary in different
places. In some States and counties, where the agricultural
interests are predominant, and the cattle-raising industry is small,
the owners of cattle are required to fence their cattle; while the
owners of agricultural lands are not required to incur the enormous
expense of fencing in their tilled fields. Where, however, the cattle
industry is predominant or very strong, the disposition is generally
shown to require the fields to be fenced in, while the cattle is
permitted to roam at large. Where there is such a conflict of
interests, it is manifestly within the power of the legislature to
determine on whom the burden of maintaining fences shall be
imposed. And the courts have no power ordinarily to control or
overrule the legislative determination. And the logical deduction
would be that where the relative weights of the agricultural and
cattle interests change, the legislature may change the existing
requirements as to fencing, and transfer the burden from one
interest to the other, according as the highest interests of the
community may best be promoted. But a recent case from one of
the inferior Federal courts holds that any such change of policy, in
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regard to fencing of lands in the country, would be a taking of the
property of the one, upon whom the burden of fencing was freshly
imposed, in violation of the Federal Constitution.1 I doubt whether
this decision can be accepted as the settled opinion of the Federal
courts.

In the construction of buildings nowadays, a serious and dangerous
nuisance is suffered from the blasting of rock with explosive
compounds. An ordinance of Boston prohibited such use of
explosives within the city limits, and the ordinance was sustained
as a reasonable exercise of police power.2
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§ 151.

Regulation Of The Right To Hunt Game And
To Catch Fish.3 —

It is a very common police regulation, to be found in every State, to
prohibit the hunting and killing of birds and other wild animals as
well as to catch certain fish in certain seasons of the year, the
object of the regulation being the preservation of these animals
from complete extermination by providing for them a period of rest
and safety, in which they may procreate and rear their young. The
animals are those which are adapted to consumption as food, and
their preservation is a matter of public interest. The
constitutionality of such legislation cannot be successfully
questioned.

Where the prohibition was limited to the killing of game and the
catching of fish in the public lands and streams of the State, no
possible question could arise as to the constitutionality of the
regulation, for the reason that no one’s rights of property could be
violated in such a case. The right to hunt or fish in such a case is at
best only a privilege, which the State may grant or withhold at its
pleasure. Thus, a statute is not unconstitutional, which prohibits
the digging of clams by anyone who has not received a permit from
the selectmen of the town.1 But when, in the pursuit of the
legislative determination to preserve game from extinction, the
legislature goes further and prohibits at certain seasons the killing
of game and the catching of fish on the private property of a
citizen, the land owner’s qualified property in wild animals is
thereby interfered with, which is justifiable, if at all, only as a
police regulation for the promotion of the public welfare. Although
the constitutionality of these laws has been frequently contested in
the past thirteen years, there has been no dissenting opinion to the
judgment that these laws are a reasonable exercise of the police
power.2 A law is equally constitutional which prohibited hunting
and fishing of certain game and fish for a stipulated number of
years, in order to permit the moreactive propagation of the
species.3

The prohibition of hunting and fishing and catching game and fish
during the closed season, necessarily includes the sale of them.
And, so far as the prohibition of their sale extends only to the game
and fish which are caught within the State, the constitutionality of
the prohition cannot be seriously questioned. But the exceeding
great difficulty of tracing the place of catching of the game and
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fish, which are offered for sale during the closed season, has
induced the legislatures to prohibit their sale at those times,
whether they have been caught and killed within or without the
State. Some of the courts have held, that since the game laws are
designed to preserve game within the State, they cannot be held to
apply to the sale of game and fish which have been killed and
caught elsewhere.1 On the other hand, other courts have sustained
the constitutionality of the game laws, in their prohibition of the
game which may be imported from another State during the closed
season. The fact, that the closed seasons are not the same in all the
States, so that the sale of game might have been lawful in the
exporting State, did not seem to have any weight against the law
with these courts.2

The use of seines in the catching of fish is a most fruitful cause of
the extinction of fish. For that reason, the use of them in the
streams of the State is stringently prohibited in many of the States,
with severe penalties and the direction, that the seines shall be
promptly destroyed when found on or near the streams. Sometimes
the character of the nets, which are allowed, and of those which
are disallowed, is fully set forth in the statute. The constitutionality
of these laws has been universally sustained, notwithstanding in
some cases, as in New York, the penalties are unusually severe.3

Another comparatively common regulation, also designed to
preserve game from extinction, is that which prohibits the export of
game, fish or oysters from the State. These regulations have been
sustained, wherever they have been established.1

All laws, regulative of the pursuit of game or fish, must operate
impartially upon all persons. A law, which tended to give to a few a
special privilege in game, or which only excluded a few persons,
would be unconstitutional.2
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§ 152.

Abatement Of Nuisances—Destruction Of
Buildings.—

Nuisances may always be abated. The fact of being a nuisance
having been established, the thing may be destroyed, removed, or
so regulated that it will cease to be a nuisance. In certain cases of
extreme necessity, the private individual may, without the aid of
government, abate or remove the nuisance; in other cases, the
government must through its proper department interfere. But in
all these cases the interference with the enjoyment of private
property, whether by the State or by the individual, must be
justified by the proof of two facts, viz.: first, that the property,
either per se or in the manner of using it, is a nuisance, and
secondly, that the interference of the State does not extend beyond
what is necessary to correct the evil. To extend the exercise of the
power of abatement, beyond the point of necessity, would make the
interference unlawful. But for the purpose of removing a nuisance,
the State may go to any length, even so far as to destroy houses
and other buildings, where they are in fact nuisances. If a house is
falling into decay, and endangering the public safety, or it is
irretrievably unhealthy, and consequently threatening evil to the
public health,1 or is per se, for any other reason, a nuisance, such
as privy vaults without outlets,2 it may certainly be destroyed; and
it is not unusual to find municipal regulations of this character. And
where such property is lawfully destroyed, the owner cannot claim
compensation for its destruction.3

But where the nuisance consists not in the building itself, but in the
use to which it is put, the building cannot be destroyed. The
interference by the State must be confined to the prohibition of the
wrongful use. A good illustrative case is to be found in the
Michigan reports. The city of Detroit passed an ordinance
providing for the demolition of all buildings used for the purpose of
prostitution. It was no doubt thought that, apart from being a
severe punishment to the owners of the houses for letting them for
this unlawful purpose, it would be a most effective effort to
suppress the social vice, by destroying the buildings best adapted
for carrying on the immoral trade. Whatever good motive may have
induced the enactment of the ordinance, it was clearly
unconstitutional, as being an interference with private property
beyond what was necessary to abate or remove the nuisance, and
such was the opinion of the Supreme Court of Michigan. In
delivering its opinion, the court said: “It is said that the house was
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a nuisance. This may be very true; but it was a nuisance in
consequence of its being the resort of persons of ill-fame. That
which constitutes or causes the nuisance may be removed; thus if a
house is used for the purpose of a trade or business, by which the
health of the public is endangered, the nuisance may be abated by
removing whatsoever may be necessary to prevent the exercise of
such trade or business; so a house in which gaming is carried on, to
the injury of the public morals; the individual by whom it is
occupied may be punished by indictment and the implements of
gaming removed; and a house in which indecent and obscene
pictures are exhibited is a nuisance, which may be abated by the
removal of the pictures. Thousands of young men are lured to
[some of] our public theaters, in consequence of their being a
resort, nightly, of the profligate and abandoned; this is a nuisance.
Yet in this and in the other cases stated, it will not be contended
that a person would be justified in demolishing the house, for the
obvious reason that to suppress the nuisance such an act was
unnecessary. So in the case before us the nuisance was not caused
by the erection itself, but by the persons who resorted there for the
purpose of prostitution. The authority given to the town to suppress
bawdy houses does not support and authorize an ordinance
directing the demolition of buildings, in which such nuisance is
committed.”1
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§ 153.

How Far Use Of Land May Be Controlled By
Requirement Of License?—

Inasmuch as certain uses, to which lands may be put, require police
regulation and supervision, in order to prevent the threatened
public injury, by bringing those cases within the strict control of the
police, it is quite reasonable for the State to require the issue of
licenses, before it is lawful to do those things upon the land, which
are likely to endanger the public welfare in any way. For example,
in order to enforce the law against the erection or enlargement of
wooden buildings, it would be reasonable to require a permit or
license, before one can lawfully make any improvement or repairs
to his buildings.2 In the same manner may the city require a
license or permit to construct any kind of building, so that it may
take the proper precautions against the danger to the public,
resulting from house-building. This is a very common police
regulation. The requirement of a license and of a small license fee,
large enough to cover the cost of issuing the license, and of
maintaining the necessary police supervision, cannot be questioned
in any case where the act or thing, for which the license is
required, contains some element of danger to the public. For
example, an ordinance is valid and reasonable, which prohibits the
moving of a building, unless a license has first been obtained.1 So,
also, has it been held to be reasonable for the State to prohibit the
erection of stables for the accommodation of more than four
horses, without a license from the board of health.2

All such uses of lands are subject to police regulation, and the
legislature is the supreme judge of the kind of regulation that the
public welfare requires, subject only to the power of the court to
confine all police regulations to the prevention of the threatened
public injury. But one does not need any license from the State, nor
can he be required to procure one, to make a harmless use of his
lands. His right to use them is a natural right, which he possesses
independently of positive or statutory law.3 As has been already
fully explained,4 a license, strictly so-called, is an authority to do
that, which on account of its possible danger to the public is
subjected to police regulation, and which for that reason is rightly
declared to be unlawful without the license. It is not required of the
individual for the purpose of increasing the revenues of the city or
State, although the public treasury may be benefited incidentally
by the exaction of a license fee. It is a police regulation, which is
only justifiable when it is instituted to avert or regulate some

PLL v7.0 (generated September, 104

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

threatened public injury. And the regulation must be reasonable,
and one which can be complied with by any one having the
requisite means. Where, for example, the regulation is prompted by
the spirit of hostility to a class, such as the Chinese are esteemed in
California, and is so framed as to exclude them and not others from
pursuing lawful and harmless business, such as laundering, the
regulation will be declared to be void, because it is unreasonable
and goes beyond the requirements of the public welfare. Thus, a
town ordinance prescribed that no one shall carry on the business
of laundering, except in certain blocks therein named, without the
permit of the board of trustees, and prohibited the issue of the
permit, unless the person applying for it shall have obtained the
consent of a majority of the property owners on the block, in which
it is proposed that the business shall be conducted. The ordinance
was held to be unreasonable and unconstitutional.1l

While it is probably true that a license tax, as a tax, in the absence
of special constitutional restrictions, may be imposed upon a
particular use of lands, as upon certain trades and occupations,
which are in no way likely to prove harmful to the public; the
license tax must be tested by the consideration of the constitutional
restrictions upon the power of taxation; and where a municipal
corporation has not the power under its charter to impose a license
tax as a tax, it cannot impose it as a police regulation upon those
who do not make use of their lands in any dangerous manner.2
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§ 154.

Improvement Of Property At The Expense And
Against The Will Of The Owner.—

It has long been an established rule of law, and it is still so in the
absence of a modifying statute, that the owner of lands is not
responsible for any annoyance or discomfort, proceeding from
some natural cause, and not from the act of some individual; and he
cannot be made to respond in damages for his failure to remove the
cause of annoyance, even though the public health of the
neighborhood is seriously affected. Thus the owner of swamp lands
cannot be held responsible for the injury to the health of the
neighbors, caused by the deadly exhalations of his swamp. The
owner of land is responsible for the injury or annoyance flowing
from the construction of artificial swamps, and the keeping of
stagnant water; but he is, independently of statute, under no
obligation to drain a natural swamp, in order to improve the public
health of the community.1 It cannot be questioned that the owner
of swamps or other unhealthy lands may be compelled to allow
them to be drained, and to be otherwise cleared of things which
affect the public. For while the owner of lands is not responsible for
the continuance of a natural nuisance, he has no indefeasible right
to its continuance; and the State may remove such a nuisance, with
or without the owner’s consent, provided the expense of removing
it is borne by the State and not imposed upon the owner. In many of
the States, statutory provisions have been made for the compulsory
drainage of swamp lands, and the only cause for disputing the
constitutionality of such legislation is the provision that the entire
cost of drainage shall be imposed upon the owner. The
constitutionality of such legislation has, as a reasonable exercise of
the police power of the State, been generally sustained,1 on the
general ground that the State may impose upon the owner the duty
of draining his low lands, in consideration of the consequent
increase in the value of his lands. The Supreme Court of Wisconsin
justifies such legislation in the following language: “It would seem
to be most reasonable that the owners of the lands drained and
reclaimed should be assessed to the full extent, at least of his
special benefits, for he has received an exact equivalent and a full
pecuniary consideration therefore, and that which is in excess of
such benefits should be paid on the ground that it was his duty to
remove such an obvious cause of malarial disease and prevent a
public nuisance. The duty of one owner of such lands is the duty of
all, and in order to effectually enter upon and carry out any feasible
system of drainage through the infected district, all such owners
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may be properly grouped together to bear the general assessment
for the entire cost proportionably. Assessment in this and similar
cases is not taxation.”2 The cases generally sustain the position of
the Wisconsin court, and justify the imposition upon the owner of
the entire cost of drainage, whether it exceeds or falls within the
special benefits he receives from the drainage; but in New Jersey it
has been definitely settled that the assessment upon land owners
for the drainage of the low lands must be limited to the amount of
special benefits so imparted to them, and any additional
assessment is unconstitutional.1l All the cases agree that the
compulsory drainage is never justifiable except when the public
health requires it. It can never be ordered purely for private
gain.”2

If it be conceded that the owners of low lands are under a legal
obligation to remove from their lands all natural as well as artificial
causes of injury to the public health, it cannot be denied that the
State may, by appropriate legislation, compel the performance of
this duty; and if the land owner refuses to drain his land, to drain it
for him and compel him to reimburse the State for the entire cost
of drainage, whatever relation it bears to the increase in the value
of the land. The burdensome character of the duty does not affect
the obligation to perform it, and it would not be unconstitutional to
impose upon the land owner the payment of the costs of drainage,
in excess of the special benefits he has received from the
improvement. On the other hand, if it be true that there is no
natural obligation upon the land owner to remove from his land all
nuisances produced by natural causes, the entire cost of
compulsory drainage cannot be imposed by statute upon those who
own such lands at the time when the statute was enacted. The
State may in the grant of its public lands impose upon the
purchaser whatever conditions and duties the public welfare may
seem to demand; and so, likewise, may the State provide that all
future purchasers of swamps and other low lands shall drain them
of the stagnant water, for in both cases there is no interference
with vested rights, which our constitutions prohibit. But it is an
unconstitutional interference with vested rights, to impose this
statutory obligation upon those who possess such lands when the
statute was adopted. Providing for the limitation of the assessment
on the land owner to the amount of special benefit received by him
from the drainage, is an attempt to make an equitable adjustment
of what would otherwise be a clear violation of the rights of
property; but it is altogether illogical and untenable. It is as much a
violation of the rights of property to compel the owner to pay for
improvements to his lands, which he did not order and does not
want, as to impose on him the entire cost of removing a natural
nuisance, which it was not his duty to abate. The State has the
right, either to impose on the land owner the payment of the entire
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cost of drainage, or to exact nothing. As taxation, this special
assessment would seem to offend the constitutional provisions,
which require that all taxation shall be equally distributed.1

It is, however, a different question, whether in draining swamp and
lowlands, adjoining lands can be subjected to the burden of the
necessary drains, without the payment of compensation to the
owners of such lands. That the lands may for that purpose be so
condemned, seems to be undisputed.2 But compensation must be
paid to the owners, as in any other taking of property for a public
use.3

Ordinarily, the power to establish and regulate the system of
drainage and sewerage, is granted to the government of a city,
town or county. But this is not necessary; and the legislature has
the power in its discretion to establish sanitary and sewerage
districts, without any regard to the boundaries of cities and
counties, and to invest the power of control in a specially created
body.4 Nor is it necessary, in the formation of drainage districts,
that the drainage laws should be made uniform throughout the
State.5

In the arid portions of the Far West, notably in California, vast
deserts of valueless lands have been reclaimed and made as fertile
and valuable as other lands by the establishment of systems of
artificial irrigation. Inasmuch as the water for purposes of
irrigation has in many cases to be brought from a distance, and the
distribution of the water requires governmental supervision, the
legislature of California has established irrigation districts, and
vested the control of the system of irrigation in a local board of
commissioners, giving them the power to issue bonds in the name
of the irrigation district, subject to the approval of the inhabitants
of the district. This legislation has been contested; but it has been
sustained in a number of cases as a constitutional exercise of the
police power.1 Similar legislation has been sustained in Nebraska
and Colorado.2

Another case, in which the government is held to be empowered by
the constitution to compel land owners to improve their property at
their own expense, is where the land is naturally low, or the owner
has made excavations, as in the case of stone quarries. Wherever
the condition of the land from either of these causes is a public
nuisance, the State, or the city by delegation of power, may require
the owner to fill it up at his own expense.3

It is not an unfrequent thing for the owners of property in cities
and towns to be required by ordinance to keep the adjoining
sidewalk free from snow, ice and other obstructions. In New York
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the ordinance was resisted as an unconstitutional exercise of police
power, but it was sustained.4

A peculiar case of taking of lands of private owners for the benefit
of a community arose in Louisiana. The river had washed away a
portion of a roadway which extended along the banks. The city of
New Orleans required the riparian proprietors, to set his
boundaries back sufficient to restore the road to its original width
without providing for any compensation for the lauds so taken. This
was held to be a constitutional exercise of the police power.1
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§ 155.

Regulation Of Non-navigable
Streams—Fisheries.—

Where two tracts of land are divided by a navigable stream, the
general rule is that the boundary line is the low water mark on the
adjoining shore, and the soil or bed of the stream is the property of
the State.2 But if the stream is not navigable, the boundary line is
the center of the current of the stream, commonly called the filum
aquee, and the owners of the shore have a right of property in the
bed of the stream up to this filum aquee. In neither case does any
one acquire any exclusive right of property in the stream of water.
The riparian owner, in the case of a non-navigable stream, may
make a reasonable use of the water, even appropriating absolutely
a portion of it, in the form of water or of ice, but no one has a right
to assume absolute control of the stream, unless from beginning to
end it lies wholly within his lands. Where a non-navigable stream
passes over the lands of two or more adjacent owners, the adjacent
riparian owners have mutual easements upon the soil of each for
the free and unrestricted flow of the water. The riparian owners
have the right to use the water to a reasonable extent, but cannot
so use it as to diminish the flow or corrupt the water.3 It may be
said with truth that almost any use of a stream of water is likely to
corrupt it, and, in the absence of statutory regulation, what is and
what is not a lawful use of the stream, is a judicial question, to be
determined by the consideration of the circumstances of the case,
including the economic necessities and industries of the community
through which the stream passes.

The maintenance of a tannery or saw mill may not be a nuisance in
one locality, while it may be considered one in some other locality.
And, independently of statute, if the riparian proprietors make a
certain use of a stream for some time, the fact that it renders the
stream unfit for another use, which some other riparian owner
wishes to make of it, does not make the customary use of the
stream a nuisance. But the legislature may, in consideration of the
public interest, prohibit any use of a non-navigable stream, which
interferes with another use of it, when the public welfare demands
that the stream should be adapted to the latter use. Thus, an act of
the legislature was declared to be constitutional, which prohibited
the use of all streams entering into a reservoir, in any way that
would pollute or corrupt the water.1 But it can hardly be doubted
that, if such a stream had been previously used in connection with
a tannery, or other business, which would render the water of the

PLL v7.0 (generated September, 110

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

stream unfit for drinking purposes, the subsequent establishment
of a reservoir, drawing its water from this stream, and the
prohibition of the tannery or other like business, could not be
sustained, so far as the prohibition or destruction of the
objectionable business is concerned, unless provision was made for
payment of compensation to the owner of the tannery or other like
business for the loss he has thus sustained. Such a prohibition
would be a taking of private property for a public use, within the
meaning of the constitutional provision, which requires the
payment of compensation for the property so taken.

The riparian owner is prohibited from erecting or maintaining a
dam across the stream, and causing an overflow of the land above
or diminishing the volume of the stream below.1 But whenever the
public welfare requires it, or it serves in any way to promote the
public good, the legislature may authorize the construction and
maintenance of such dams, provided compensation is made to all
riparian proprietors, who may have been injured thereby.2 While
the maintenance of a dam, without legislative sanction and without
the consent of the riparian owners, is a trespass, if made and
maintained for the statutory period of limitation under a claim of
right to do so, an absolute right to its maintenance may thus be
acquired; and it has been held that one, who has maintained a dam
across a non-navigable stream for twenty-one years, cannot be
required by statute to construct and maintain a passage-way over
the same for fish.3 The owner of the dam cannot be compelled at
his own expense to maintain this passage-way, but the State can
undoubtedly authorize those, who may be thereby benefited, to
construct the passage-way at their expense, taking care to
compensate the owner of the dam for whatever damage he has
suffered.4

The establishment of wharves, extending into the stream of a
navigable river, is always subject to police regulation and
prohibition; and one would suppose that this would be open to no
constitutional objection, in any case in which the title to the bed of
the stream is in the State. It would seem, however, to be different,
if the stream were non-navigable. In such a case, a law, prohibiting
the driving of piles in the river, would be an unconstitutional taking
of private property, unless it could be shown that damage results to
the riparian proprietors above or below.1

It is not permissible at common law to divert a stream from its
regular channel, if by so doing injury results to the owners above or
below.2 Water may be diverted from the channel for any reasonable
use, but it can only be detained as long as it is necessary and
reasonable, and it must be returned to the channel before it passes
to the land of the riparian proprietor below.3 But what would
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otherwise be an unlawful or unreasonable diversion or detention of
the stream may be legalized by legislative authorization, upon
payment of compensation for all damage suffered by the other
riparian owners.

Another, sometimes valuable, right of property in non-navigable
streams, which may be subjected to police regulation, is the right
to catch the fish of the stream. The riparian owners have the right
to fish on their own banks, and in any part of the stream which lies
within their boundary line. Unless the catching of fish is conducted
with reason, either the fish may be altogether exterminated, or the
enjoyment of the right by one may interfere with the equal
enjoyment of the right by others. For the protection of the fish, and
for the maintenance of equality in respect to the right to fish, the
State can rightly regulate fisheries, providing that the regulations
are reasonable, and do not extend beyond the prevention of the
threatened injuries.1
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§ 156.

Conversion Of Non-navigable Into Navigable
Streams.—

Whether a stream is a navigable or a non-navigable stream, must
be determined by a consideration of its condition in a state of
nature. A stream that is unnavigable in fact cannot, by dredging
and the removal of obstructions, be converted into a navigable
stream so as to affect the rights of the riparian owner in the stream
or in its bed, except in the exercise by the State of the right of
eminent domain. The conversion of a non-navigable into a
navigable stream would be a taking of private property for a public
use, which is only possible on payment of full compensation to the
riparian owners.2 It is sometimes supposed that in the case of
Carondelet Canal & Navigation Co. v. Parker,3 the State undertook
to convert a non-navigable into a navigable stream without
payment of compensation to the riparian owners, and in the
syllabus of the case as reported in the American Reports, it is
stated that the State may authorize a private corporation to convert
an unnavigable stream into a navigable stream, and charge tolls for
the improvements. But a careful study of the case will reveal the
fact that the bayou St. John was really in legal contemplation a
navigable stream, although practically unnavigable for most if not
all commercial purposes.

But, on payment of compensation, the right of property in a non-
navigable stream may be forfeited by its conversion into a
navigable stream, in the same manner as all other rights of
property in lands must fall under the exercise of the right of
eminent domain. Thus, where a State constitution prescribes,
contrary to the prior existing law, that the title to the beds of
navigable streams up to high water mark shall be in the State, and
that such beds shall never become the property of any private
owner; the constitutional provision will not be permitted to operate
so as to deprive the owner of a wharf, whose existence antedated
the adoption of this constitutional provision, of his property therein,
except in the exercise of the right of eminent domain and upon the
payment of full compensation.1

The regulation of the use of navigable streams is as clearly within
the police power of the State as is that of the highways. Navigable
streams are the public waterways of the country.2 The power to
regulate is limited only by the constitutional requirements of
uniformity and equality and of reasonableness. Thus a State may, in
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permitting the floating of logs down a navigable stream, institute
all needful and reasonable regulations which will prevent the
obstruction of the ordinary navigation of the stream and damage to
other craft and the shore.3 And where dams and sluices are
permitted to be constructed by a milling company on a navigable
stream, the State has the power to impose regulations, subsequent
to the grant of the right, which are necessary to prevent the
interference with the ordinary rise of the stream.4

PLL v7.0 (generated September, 114

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]
§ 157.

Statutory Liability Of Lessors For The Acts Of
Lessees.—

Independently of statute, the lessor is not in any manner
responsible for the wrongful acts of his lessee. The owner of an
estate for years in lands is, during the continuance of the tenancy,
as independent an owner, so far as the liability to the State or to
the individual is concerned, as the tenant in fee. Certain uses of
lands may be prohibited, because of their injurious effect upon the
person or property of others, and the doing of such acts at once
becomes unlawful. The State may punish the wrongdoer by the
imposition of penalties or otherwise, and the individual who has
suffered damage in consequence of the wrongful act, may recover
damages of him in the proper action.

It is often a difficult matter to secure the enforcement of a public
regulation, particularly if it concerns the manner of using premises,
which does not involve a direct trespass upon the rights of others.
Inasmuch as the proprietor of lands is only a tenant of the State,
the terms and conditions of whose tenancy may be so regulated as
that the public good may not suffer, the State may impose upon the
landlord the duty of securing the enforcement of the law in respect
to the prohibited use of the premises, by imposing on him a penalty
for leasing his lands with the intent or knowledge that the premises
will be used for unlawful purposes; and the State may also provide
it to be his duty, as well as right, to enter upon the land for the
purpose of forfeiting the lease, whenever it comes to his knowledge
that the lessee is making an unlawful use of the premises. The
performance of this police duty may become very burdensome, but
the constitutionality of the law which imposes it cannot be
questioned. Thus it has been held to be reasonable to impose a
penalty on the owner of a house for permitting his house to be used
for prostitution.1 But while the State may impose this police duty
upon the lessor to prevent the lessee from making an unlawful use
of the premises, he can only be required to exercise reasonable
care in the performance of the duty; and his responsibility under
such statutes is confined to those cases in which he has actual
knowledge of the wrongful use of the property.1 It is furthermore
true, that the State cannot, in imposing this police duty, as was
done in one case by the New York legislature, declare the lessor to
be responsible to third persons who may have been damaged by
the unlawful use of the premises. The New York statute, just
referred to, created a cause of action for damages, in favor of the
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person or property which was damaged by the act of an intoxicated
person, against the owner of real property, whose only connection
with the injury is that he leased the premises where the liquor
causing the intoxication was sold or given away, with the
knowledge that intoxicating liquors were to be sold thereon. The
act was declared by the New York Court of Appeals to be
constitutional,2 but we hope to show that it was an amazing, and
altogether unconstitutional, interference with civil liberty and
private property. The language of the court indicates that they
appreciated the practical scope and effect of the statute, and it will
be profitable for the reader to quote from the opinion of the court,
in describing the character of this piece of legislation. The court
say: “To realize the full force of this inquiry it is to be observed that
the leasing of premises to be used as a place for the sale of liquors
is a lawful act, not prohibited by this or any other statute. The
liability of the landlord is not made to depend upon the nature of
the act of the tenant, but exists irrespective of the fact whether the
sale or giving away of the liquor was lawful or unlawful, that is,
whether it was authorized by the license law of the State, or was
made in violation of that law. Nor does the liability depend upon
any question of negligence of the landlord in the selection of the
tenant, or of the tenant in selling the liquor. Although the person to
whom the liquor is sold is at the time apparently a man of sober
habits, and, so far as the vendor knows, one whose appetite for
strong drink is habitually controlled by his reason and judgment,
yet if it turns out that the liquor sold causes or contributes to the
intoxication of the person to whom the sale or gift is made, under
the influence of which he commits an injury to person or property,
the seller and his landlord are by the act made jointly and severally
responsible. The element of care or diligence on the part of the
seller or landlord does not enter into the question of liability. The
statute imposes upon the dealer and the landlord the risk of any
injury which may be caused by the traffic. It cannot be denied that
the liability sought to be imposed by the act is of a very sweeping
character, and may in many cases entail severe pecuniary liability;
and its language may include cases not within the real purpose of
the enactment. The owner of a building who lets it to be occupied
for the sale of general merchandise, including wines and liquors,
may under the act be made liable for the acts of an intoxicated
person, where his only fault is that he leased the premises for a
general business, including the sale of intoxicating liquors, in the
same way as other merchandise. The liability is not restricted to
the results of intoxication from liquors sold or given away to be
drunk on the premises of the seller. There is no way by which the
owner of real property can escape possible liability for the results
of intoxication, where he leases or permits the occupation of his
premises, with the knowledge that the business of the sale of
liquors is to be carried on upon the premises, whether alone or in
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connection with other merchandise, or whether they are to be sold
to be drunk on the premises or to be carried away and used
elsewhere.” In declaring the act to be constitutional, the court
continue: “There are two general grounds upon which the act in
question is claimed to be unconstitutional; first, that it operates to
restrain the lawful use of real property by the owner, inasmuch as
it attaches to the particular use a liability, which substantially
amounts to prohibition of such use, and as to the seller, imposes a
pecuniary responsibility, which interferes with the traffic in
intoxicating liquors, although the business is authorized by law;
and, secondly, that it creates a right of action unknown to the
common law and subjects the property of one person to be taken in
satisfaction of injuries sustained by another, remotely resulting
from an act of the person charged, which act may be neither
negligent nor wrongful, but may be in all respects in conformity
with the law. * * * The right of the State to regulate the traffic in
intoxicating liquors, within its limits, has been exercised from the
foundation of the government, and is not open to question. The
State may prescribe the persons by whom and the conditions under
which the traffic may be carried on. It may impose upon those who
act under its license such liabilities and penalties as in its judgment
are proper to secure society against the dangers of the traffic and
individuals against injuries committed by intoxicated persons under
the influence of or resulting from their intoxication. * * * It is quite
evident that the act of 1873 may seriously interfere with the
profitable use of real property by the owner. This is especially true
with respect to a building erected to be occupied as an inn or hotel,
and especially adapted to that use, where the rental value may
largely depend upon the right of the tenant to sell intoxicating
liquors. The owner of such a building may well hesitate to lease his
property when by so doing he subjects himself to the onerous
liability imposed by the act. The act in this way indirectly operates
to restrain the absolute freedom of the owner in the use of his
property, and may justly be said to impair its value. But this is not a
taking of his property within the constitution. He is not deprived
either of the title or the possession. The use of his property for any
other lawful purpose is unrestricted, and he may let or use it as a
place for the sale of liquors, subject to the liability which the act
imposes. The objection we are now considering would apply with
greater force to a statute prohibiting, under any circumstances, the
traffic in intoxicating liquors, and as such a statute must be
conceded to be within the legislative power, and would not
interfere with any vested rights of the owner of real property,
although absolutely preventing the particular use, a fortiori the act
in question does not operate as an unlawful restraint upon the use
of property. * * * The act of 1873 is not invalid because it creates a
right of action and imposes a liability not known to the common
law. There is no such limit to legislative power. The legislature may
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alter or repeal the common law. It may create new offenses,
enlarge the scope of civil remedies, and fasten responsibility for
injuries upon persons against whom the common law gives no
remedy. We do not mean that the legislature may impose on one
man the liability for an injury suffered by another, with which he
has no connection. But it may change the rule of the common law
which looks only to the proximate cause of the mischief, in
attaching legal responsibility, and allow a recovery to be had
against those whose acts contributed, although remotely, to
produce it. This is what the legislature has done in the act of 1873.
That there is or may be a relation in the nature of cause and effect,
between the act of selling or giving away intoxicating liquors, and
the injuries for which a remedy is given, is apparent, and upon this
relation the legislature has proceeded in enacting the law in
question. It is an extension by the legislature of the principle,
expressed in the maxim sic utere tuo ut alienum non laedas to cases
to which it has not before been applied, and the propriety of such
an application is a legislative and not a judicial question.”1

Conceding that the sale of intoxicating liquors may be prohibited
altogether, or subjected to whatever other police regulations the
legislature may see fit to impose, and this we do not admit to be
true, without most material qualifications,2 the claim is still made
that this kind of legislation is unconstitutional. The State may
impose upon the lessor the police duty of preventing, as far as it
lies in his power, the lessee from making an unlawful use of the
premises, and may impose upon him penalties for his failure to
eject the lessee. This is a legitimate police regulation. It is simply
compelling the owner of property to perform a duty to the public
which no one can do so well as he; and he cannot complain if the
profits of his property have been diminished by the regulation.
Neither he nor his lessee has an indefeasible right to make use of
his property in a way to injure another in person or property. And
he as well as the lessee can be made to respond in damages to any
one who has suffered injury by and through his unlawful act. But in
order that any one may recover damages of another, he must show
that the damages were caused by the wrongful act. It is only on
such a showing that any one can maintain a suit for damages. It is
not a subject for police regulation to determine what is the cause of
the damage. It is a judicial question of fact, to be determined in a
judicial inquiry, free from any control on the part of the legislature.
The legislature cannot determine when the legal relation of cause
and effect exists between two facts. It will probably be granted that
in one sense the relation of cause and effect exists between any two
facts that may be selected. In organized society the lives of men are
so intimately bound up with each other, there is so much influence
and counter influence, that it is difficult to say whether anything
now known would have happened, if some antecedent fact had not
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occurred, it matters not how remote. To apply the reasoning to the
facts of the case in question, for the purpose of easier illustration, if
the lessor had done his duty to the public in preventing an unlawful
use of the premises, the injury to the third person would not have
occurred through this intoxication, but likewise the injury would
not have happened, if the lessee had not broken the law in making
the prohibited use of the land. Nay, further, the joint wrongful acts
of the lessor and lessee would not have caused the injury, if the
purchaser had not been guilty of the vice, and, under the peculiar
circumstances of the present case, the crime, of intoxication. Here
are three unlawful acts, following each other in the order of
sequence, followed by an injury to a third person. The common-law
rule, which made the proximate cause responsible for the damage,
to the exclusion of the remote cause, would have declared the
intoxicated person to be alone responsible. Indeed, when one
considers the fact that the same damage could have been caused as
easily by an intoxication produced by liquor bought from some
other dealer, within or without the State in which the sale of it is
prohibited or regulated, and as easily, whether the lessor did or did
not know of the sale of the liquor by his lessee; when it is still
further considered that in the New York case there would have
been no violation of law, had no injury been inflicted on another by
the intoxicated person, the conclusion becomes irresistible that the
damage was not caused by the wrongful act of the lessor or the
lessee. The New York court holds that the legislature “may change
the rule of the common law, which looks only to the proximate
cause of the mischief, in attaching legal responsibility and allow a
recovery to be had against those whose acts contribute, although
remotely, to produce it.” If this rule of the common law was itself a
police regulation, it would of course be subject to legislative
change; but it has been established by the accumulated experience
of ages as the best rule for the ascertainment of the cause of a
damage, and is no more subject to legislative change than is the
law of gravitation.1 This subject, and the facts of this particular
case,2 has been given this extended consideration, because it was
an extraordinary exercise of police power, and furnished a most
striking example of the great uncertainty that now prevails in the
legal minds of this country, concerning the constitutional
limitations upon the police power of the government.
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§ 158.

Search Warrants—Sanitary Inspection.—

The security of the privacy of one’s dwelling, not only against
private individuals, but also as against the officers of the law, or the
frequent and unrestrained interference with this privacy by the
common police officers, more than anything else distinguishes a
free country, one governed by officials under constitutional
limitations, from a country, in which political absolutism is checked
only by the limitations of nature. The dwelling of the continental
European, particularly the Frenchman, must open at the command
of the police officer, whenever a crime has been committed, and
suspicion rests upon him. His closets and other private apartments
are broken open, his private papers ruthlessly scattered about or
taken away, to be subjected to the inspection of some other official
without any specific description of the person or things which are
to be apprehended; and without any proof beyond a mere
suspicion, that the house contains the persons or thing sought for.
But under a constitutional government, of which the liberty of the
citizen is the corner stone, the privacy of one’s dwelling is rarely
ever invaded, and then only in extreme cases of public necessity,
and under such limitations as will serve to protect the citizen from
any unusual disturbance of his home life. The common law maxim,
“Every man’s house is his castle” is guaranteed in this country by
an express constitutional provision, which declares that “the right
of the people to be secure in their persons, houses, papers and
effects, against unreasonable searches and seizures, shall not be
violated; and no warrants shall issue but upon probable cause,
supported by oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.”1
Except in accordance with, and under the restrictions of this,
constitutional provision, one may close his doors against all
intruders, and resist their entrance by the use of all the force that
may be necessary for the protection of the property, even to the
extent of taking the life of the trespasser.2 The constitutional
guaranties of the security of one’s dwelling enable the Englishman
and American to feel that there is a reality in these beautiful words
of Lord Chatham, which have been so often quoted: “The poorest
man may, in his cottage, bid defiance to all the forces of the crown.
It may be frail; its roof may shake; the wind may play through it;
the storm may enter; the rain may enter; but the King of England
may not enter; all his force dares not cross the threshold of the
ruined tenement.”
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But the necessities of organized society do require that at times the
doors of the private dwellings shall be opened for the admission of
the officers of the law, and principally as an aid to the prosecution
of crimes. But, before that is permissible, a search warrant must be
obtained from a court of competent jurisdiction, which is
authorized by law to grant it; it must be issued to an officer of the
law, and never to the complainant; it can only be granted upon a
showing of probable cause for believing that a proper case has
arisen for the exercise of this police power; and lastly, the warrant
must contain a particular description of the premises to be
searched, and the person or things to be taken into custody.1 A
failure to comply with any one of these requirements will render
the warrant defective, and the entrance into the dwelling under it
an unlawful invasion. In other countries search warrants are issued
upon the barest suspicion that the house contains a criminal or
things that are for some reason subject to seizure, and often, too,
for the sole purpose of procuring evidence wherewith to convict the
criminal. The only fact that is required to be established by prima
facie evidence is that a crime has been committed by some one,
known or unknown, it matters not which, and it is in the judgment
of the police officer advisable that a particular house shall be
searched in the interest of justice.

Under no circumstances can a search warrant be issued in this
country for the sole purpose of securing the necessary evidence for
the State. Whenever the police officer shows probable cause for
believing that stolen goods are secreted in the house of the
supposed thief or some other person, and in all other cases where
the house contains the goods, the possession and use of which
constituted the crime, that house may be searched, and so far, and
in these cases, the State may, with the aid of a search warrant,
procure evidence of the guilt of the accused. But ordinarily this is
not permitted. A man’s letters and papers and other effects cannot
be searched in the aid of a criminal prosecution against him. Not
only is this prohibited by the spirit of the constitutional provision in
reference to the issue of search warrants, but likewise by another
provisionl which provides that no one “shall be compelled in any
criminal case to be a witness against himself.”2 But, as already
stated, where the crime or misdemeanor consists of the possession
or use of things, which are prohibited by the law, either because of
their injurious effect upon the public, or because the goods belong
to another, or when there is an unlawful detention of persons,
search warrants may be issued for their recovery, when satisfactory
evidence of their being stored in a particular dwelling is presented
to the judicial officer who issues the warrant. Thus search warrants
have been granted to search for stolen goods, for counterfeit
money, forged bills and notes, for goods held in violation of the
revenue laws of the United States,3 in violation of the laws against

PLL v7.0 (generated September, 121

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

lotteries and gambling in general,4 for obscene publications and
intoxicating liquors kept in violation of the liquor laws,5 and for the
recovery of public books and records which have been taken from
the proper custody. Search warrants have also been issued for the
purpose of securing the release of females supposed to be forcibly
concealed in houses of ill-fame; for the recovery of minor children,
who have been enticed or forcibly taken away from their parents or
guardian, and probably in any case of probably unlawful detention
of a human being.1 Search warrants may also be granted in aid of
those sanitary and other police regulations, which are designed to
prevent the storage of gunpowder or other explosive or
inflammable materials in such large quantities that it will endanger
the public safety, or to check or regulate the accumulation of offal
or garbage to the injury of the public health. It would also be a
reasonable regulation to compel the search of the house or
premises for the discovery of persons suffering from some
dangerously infective disease, and whom the law required to be
cared for in the public lazaretto; or to see that, after the recovery
of such a person from an infectious disease, the house is properly
disinfected. In consideration of the reasonableness of these
sanitary regulations, it is supposed that in the enforcement of
them, one’s house may be searched in opposition to his wishes and
by force, without a search warrant.2 But it is probable that in a
clear case of the resistance of the entrance of the health officer, a
search warrant would be required. These regulations are however
so reasonable that it is rarely, if ever, necessary for the officer to do
more than to show his general authority.

The search warrant cannot be issued in aid of civil process, but one
may be ejected from his dwelling in pursuance of a decree of
ejectment without a formal search warrant.3 As a general
proposition an officer may go to serve a process wherever the
subject-matter of the process may be. But, except for the purpose
of making an arrest or seizure in criminal cases, and in the few
cases in which search warrants are issued in the enforcement of
sanitary and other police regulations, the service of process is
subject to this limitation, that the officer cannot break open the
outer door. But if the outer door is found open, the officer may
break open any inner door, if that be necessarry for the service of
the process.1

Another important requisite is that the warrant must specify and
describe particularly the place to be searched, and the person or
thing sought after. The description of the house must be sufficiently
particular, in order that it may be distinguished from others. A
description that is equally applicable to two or more buildings is
defective, and an erroneous or defective description will vitiate the
warrant, and make the entrance under it an unlawful trespass.2 If a
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warrant is issued to search a dwelling-house, the adjoining barn
cannot under this warrant be forcibly entered.3 The same
regulations apply to the persons or things to be taken into custody.
They must be particularly described, in order that the warrant may
be free from objection. The warrant for the arrest of a person under
a fictitious name, without any further description, whereby he may
be identified, would be defective,1 and so likewise if the things to
be seized are described generally as “goods, wares and
merchandise.”2 It is considered highly objectionable, on principle,
for the warrant to be used in the night time; and while there is no
constitutional provision which prohibits a search under a warrant
in the night, statutes invariably provide that the search shall be
made in the day, except in a few urgent cases of felony.3

It is also necessary for the warrant to direct that the person or
things seized shall, if found, be taken to the magistrate, who issued
the warrant, in order that there may be a judicial examination of
the facts, and a disposition of the person or things according to law.
A search warrant is fatally defective, which does not provide for
this subsequent judicial examination, but leaves the disposition of
the person or things to the judgment of the ministerial officer.4

When the warrant complies with all the requirements of the law,
the officer is protected from liability in damages for whatever force
he may find it necessary to use in the execution of the warrant,
even though the persons or things sought after should not be
found.5 But he must keep strictly within the limits of his warrant,
and should he enter dwellings, arrest persons, or seize things, not
falling within the description contained in the warrant, he is liable
in damages for the unwarranted trespass.1
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§ 159.

Quartering Soldiers In Private Dwellings.—

It is provided by the United States constitution,2 and by almost
every State constitution, that “no soldier shall in time of peace be
quartered in any house without the consent of the owner, nor in
time of war, but in a manner to be prescribed by law.” At the
present time, and in this country, the necessity for this
constitutional provision does not seem to be very urgent, and it is
not. But at the time when the provision was incorporated into the
constitution, the practice was so common in some countries, and
the danger of its being generally adopted in our own country [it
had in colonial days been occasionally resorted to] appeared to be
sufficiently imminent in order to justify its enactment. It is well that
there should be an unequivocal declaration on so important a
matter; for no more efficient means of oppression of a people can
be devised than the power, at all times and without any limitation,
to throw upon an objectionable person the burden of housing and
supporting a company of soldiers. The constitutional provision, just
cited, protects the house of the citizen against all such intrusions in
time of peace, and in war the matter is required to be specially
regulated by law. It is safe to say, however, that, with the present
temper of public opinion, the exercise of this power would not be
tolerated now, even in time of war, unless provision is made for the
full compensation of those on whom this burden should be made to
fall.3
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§ 160.

Taxation—Kinds Of Taxes.—

The functions of a government can only be exercised and kept in
operation with the aid of material means furnished by the people;
and no government could be properly called stable, which had to
depend upon voluntary contributions. The exaction of these means,
therefore, is a power which a government inherently and
necessarily possesses without any express grant. A tax, is, in its
most comprehensive sense, any charge or assessment levied by the
government for public purposes upon the persons, property, and
privileges of the people within the taxing district or State. It is a
forced contribution of means toward the support of the
government.

Taxes may assume very many forms, varying according to the thing,
privilege, or right which is taxed. They may take the form of duties,
imposts and excises, and the taxes imposed by the general
government are confined to these. The power to impose these
indirect taxes is expressly granted to the United States
government. The constitution providesl that “the Congress shall
have power to levy and collect taxes, duties, imposts, and excises to
pay the debts, and provide for the common defense and general
welfare of the United States; but all duties, imposts and excises
shall be uniform throughout the United States.” Duties and imposts
are the taxes levied upon importations into this country, and under
this express power it is claimed that the general government may
establish a protective tariff, which has already been shown to be in
violation of constitutional liberty.2 Excises are the taxes laid upon
the manufacture and sale of articles of merchandise, upon licenses
to follow certain occupations, and upon the enjoyment of franchises
or privileges. The internal revenue tax upon the manufacture and
sale of intoxicating liquors and tobacco are at present the only
excises levied by the general government.1 But there is no
limitation upon the power of the government in selecting the
subjects of taxation; and during the late civil war, and immediately
thereafter, there were taxes, in the form of stamp duties on
matches, bank checks, legal papers and the like. The United States
government is also authorized by the constitution to impose direct
taxes, which has been held to include any capitation and land
taxes,2 subject to the limitation that they must be apportioned
among the several States according to the representative
population.3
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A very common form of State and municipal taxation is the exaction
of license fees for the privilege of pursuing any occupation or
profession, a tax, therefore, upon occupations. The constitutional
character of the license tax, and its points of distinction from the
license fee exacted in connection with the police regulation of an
occupation, the pursuit of which is likely to prove dangerous or
injurious to society, have already been fully explained in another
place,4 and need not be discussed in this connection. The States
have also at times imposed a poll-tax upon the citizen, and made
the payment of it a condition precedent to the exercise of the right
of suffrage. But this mode of taxation incurs great popular disfavor,
and is very rarely, if at all, employed now.

The most common form of State and municipal taxation is the
taxation of property, both real and personal, and there is a
fundamental difference between the character of taxation
generally, including the taxation of personal property, and the
character of taxation of real property. Taxation, generally, is
imposed upon citizens and resident aliens, resting upon the
permanent or temporary allegiance they owe to the goverment; and
they are supposed to receive a fair equivalent for these involuntary
contributions in the domestic peace and order, and the protection
to their rights of person and property, which a stable government
insures. The obligation to pay taxes in such cases rests upon the
fact of domicile and citizenship. But the taxation of real property
rests upon other grounds. In its application to real property,
taxation assumes a decidedly feudal character. If the power to tax
real property rested solely upon the obligations of citizenship or
domicile, as most of the legal authorities seem to hold,1 then it
could only be levied upon those proprietors of lands who were
citizens. At the time when the earlier cases, which have been cited,
were decided, no one but a citizen could become the proprietor of
lands in the United States, and this coincidence no doubt caused
the learned judges to make the statements, upon which the claim of
a connection between citizenship and taxation of real property
rests. But, since then, the restriction upon the proprietorship of
lands by aliens has been removed in most of the States, and now all
land situated within the jurisdiction of the government which levies
the tax are taxed for their proportionate share, whether the land is
owned by citizens or aliens, residents or non-residents. The levying
of a tax upon land, and the enforcement of the levy, are
proceedings in rem against the land, and not in personam against
the proprietors.2

Taxation of real property is nothing more than the reditus which
the tenant of a feud paid to the lord of the manor for the enjoyment
of the land; in this country, in the case tenancies in fee, the State
taking the place of the intermediate landlord, as in England the

PLL v7.0 (generated September, 126

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

king did in the case of tenancies in capite. Indeed the obligation of
citizenship is a modern outgrowth of the allegiance of the feudal
system, which the vassal or tenant of land owed through his lord to
the king, as the lord paramount or ultimate proprietor of the lands
of the kingdom. The obligation of citizenship, apart from the
obligations of a tenant of lands, was unknown to the feudal age.1
But whatever may be the proper theory in respect to the character
and the authority of taxation, the power of the government to levy
the proportionate share of taxes upon the lands owned by aliens
has never been questioned, and an exemption of such lands from
the operation of the levy would most surely meet with popular
demonstrations of disapproval.
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§ 161.

Limitations Upon Legislative Authority.—

The power of a government to impose taxes is almost without
limitation and necessarily so, because of the varied character of
governmental functions and needs. Chief Justice Marshall has
almost denied the existence of any limitations upon the power of
taxation. He said, in one case, “the power of taxing the people and
their property is essential to the very existence of government, and
may be legitimately exercised on the objects to which it is
applicable or the utmost extent to which the government may
choose to carry it. The only security against the abuse of this power
is found in the structure of the government itself. In imposing a tax,
the legislature acts upon its constituents. This is, in general, a
sufficient security against erroneous and offensive taxation. The
people of a State, therefore, give to their government a right of
taxing themselves and their property; and as the exigencies of the
government cannot be limited, they prescribe no limits to the
exercise of this right, resting confidently on the interest of the
legislator, and on the influence of the constituents over their
representative, to guard them against its abuse.” It is “unfit for the
judicial department to inquire what degree of taxation is the
legitimate use, and what degree may amount to the abuse, of the
power.”1

It is undoubtedly true that the power of the legislature to
determine the rate of taxation is limited only by its wise discretion,
and may be extended so as to involve a complete confiscation of all
the taxable property within the State, if the payment of such a tax
could be enforced. There would be no redress in the courts for such
an abuse of the power. It is also true that the selection of the
objects of taxation is without limitation, except those imposed by
the United States constitution and arising out of the inter-relation
of the Federal and State governments.2

The State may freely determine upon what occupations and
manufactures to impose a license or excise tax, and may exempt
others from the burden of taxation with or without laudable
reasons; it may determine what is taxable property, and exempt
from the levy any kind of property in the exercise of its discretion.
The arbitrary character of the exemptions in any of these cases
furnishes no ground for an appeal to the courts.1 But, usually, as a
matter of course, there is a public reason, upon which the
exemption may be justified. For the promotion of the public
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welfare, educational and religious institutions and their property
are often exempted from taxation, and the right to make the
exemption has been rarely questioned.2 For the purpose of
lightening the burden of the poorer classes, and relieving the State
of the danger of consequent pauperism, the State may very
properly exempt from taxation the tools and other means of
support of the wage-earner. But it has been held to be
unconstitutional to make exemptions from taxation on account of
sex or age, as for example, widows, maids and female minors. Such
an act was declared to be void.3 Classes or kinds of property may
be exempted, as well as classes of persons.4 But the legislature of
the State must determine for itself what shall be objects of
taxation. The county or municipal authorities cannot be permitted
or authorized by the legislatures to make the exemptions.5
Statutory exemptions are always very strictly construed against the
individual and in favor of the public;6 and ordinarily a general
exemption by the State from taxation does not extend to
assessments by the municipal authorities for a local improvement.1

In many of the State constitutions, exemptions from taxation are
prohibited, except so far as they are expressly authorized by the
provisions of the constitution. And the permitted exemptions are
usually confined to religious and eleemosynary institutions.

In reference to these matters, as just explained, the power of
taxation is practically without limitation, at any rate subject to very
few limitations. But it would not do to say that every legislative act,
which assumes the exercise of the power of taxation, will be
constitutional. Levies can be made upon the property of the
individual which will transcend the object of taxation, as well as
violate its spirit. The levy of a tax is only permissible, except under
a tyrannical government, when it is made for a public purpose, and
it is proportioned uniformly among the objects or subjects of
taxation. When a tax is imposed for some private or individual
benefit, or is not uniformly imposed upon those who ought to bear
it, it is perfectly proper; nay, it is the duty of the courts, to interfere
and prohibit what may be justly called an extortion.2 But the term
“public purpose” must not be used in this connection in any narrow
sense. Taxes are levied for a public purpose, not only when they are
designed to pay the salaries of government officials, to erect and
keep in repair government buildings; to maintain the public roads,
harbors and rivers in a fit condition, and to provide for the defenses
of the country. Taxes may not only be levied for such purposes, but
also for all purposes of public charity. It is a public purpose to erect
with State funds, obtained from taxes, penitentiaries, orphan and
lunatic asylums, hospitals and lazarettos, public schools and
colleges.1 It is a public purpose to provide pensions for the soldier
and other employees of the government, when they have become
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disabled in service or superannuated.2 And whenever there is a
reasonable doubt as to the character of the purpose for which the
tax was levied, the doubt should be solved in favor of the power of
the legislature to lay the tax.3 But if the purpose be truly private; if
the tax in effect takes the property of one man and gives it to
another, it is illegal and it is the duty of the courts to enjoin its
collection.1 For example, it has been held unlawful to levy taxes in
aid of manufacturing and other private industrial enterprises,2 for
the relief of farmers, whose crops have been destroyed, to supply
them with seeds and provisions,3 or for making loans to persons
whose homes have been destroyed by fire.4 It has also been held
illegal to pay a subscription to a private corporation that is to be
devoted to a private purpose.5 On the other hand, it has been
repeatedly held that the legislature may authorize counties and
municipal corporations to subscribe for capital stock in railroad
companies in aid of their construction and may levy a tax in order
to pay the subscription.6

Since the legislature is prohibited from making levies for private
purposes, it cannot authorize municipal corporations to do so.1

But great difficulty is experienced in enforcing an observance of
this limitation, if any desire is manifested to violate it, since the
legislature usually makes one levy of tax in a gross sum to cover all
the probable expenditures of the government during the fiscal year,
and there is rarely, if ever, a special levy for each item of
expenditure. It would certainly hamper very seriously the
operations of government, if each taxpayer were allowed to
question the legality of the levy, because one of the proposed items
of expenditure is not for a public purpose. In such a case, the
interest of the individual must yield to the public good, and apart
from a change of representatives at the next election, there is
probably no remedy, unless the treasurer or other disbursing
officer should refuse to apply the public funds to the unlawlul
purpose. But if a special stamp or license tax should be levied for a
private purpose, the taxpayer can resist the payment, and demand
from the ordinary courts protection against the action of the tax
collector.

A tax levy may also be open to objection because it does not comply
with the constitutional requirement of uniform apportionment.
Until very recently it has been supposed that Congress was
subjected to this limitation of the power of taxation, in the same
sense in which it is imposed upon the State legislatures and
municipal councils by the State constitutions. But, recently, the
United States Supreme Court, in sustaining the constitutionality of
the national tax upon inheritances, declared that the national
constitution imposed upon Congress, in the exercise of power of
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taxation, the duty of observing geographical uniformity, and not
uniformity and equality as to individuals.1 The language of the
State constitutions in this connection is not invariably the same,
and in some of them the language is sufficiently variant to account
for the contradiction of authorities; but as a general proposition,
they are considered to make about the same requirement. Taxation
must be equal and uniform, but the constitutions do not require
that the same rule of uniformity should be employed in the
apportionment of all taxes. No one rule of uniformity can be
devised, which will be applicable to all kinds of taxation, and
consequently for each mode of taxation there must be a special rule
of apportionment. Thus, for example, the taxation of property is
apportioned according to the value, it being considered that such
an apportionment will bring about a more perfect equalization of
the tax than any other rule. But in laying a tax upon professions
and occupations, a different rule of uniformity must be followed.2
And the usual rule is to establish a scale of taxation upon the
occupations, graded in proportion to their relative profits. The
meaning, therefore, of this constitutional limitation is that
whatever the rule of apportionment is, it must be uniformly and
impartially applied to all objects of the special taxation.3 There
cannot be any partial discrimination between persons or property
living in the same taxing district, and falling within the established
rule of apportionment. The State has the right to determine the
limits of the taxing district,1 but when the taxing district is
established, and the rule of apportionment determined upon, the
tax must be uniformly apportioned throughout the taxing district.
There cannot be different rules of apportionment for different
persons or different sections of the district.2

The charge of illegality, because of the violation of the
constitutional requirement of equality and uniformity in the
apportionment, is most commonly brought against local
assessments so-called. It is very common at the present day for
municipal corporations, instead of providing for the improvement
of the streets, the construction of sewers and drains, and other
local arrangements for the promotion of health and comfort, by the
imposition of a general tax, collectible from all the taxpayers of the
city according to the value of their taxable property, to apportion
the cost of the improvement among those contiguous proprietors
who are more directly benefited by the improvement. There are two
modes of apportionment of the cost of these local improvements,
both of which have been sustained as being a substantial
compliance with the constitutional requirement of uniformity. One
method is a more or less arbitrary apportionment of the cost
according to the legislative judgment of the benefit received by
each proprietor from the improvement,1 while it has in the other
cases been held to be equally lawful to make a taxing district of one

PLL v7.0 (generated September, 131

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

street of a city, and apportion the cost of improvements among
abutting proprietors in proportion to the frontage of their lots.2
The reasoning of the courts is invariably that in local assessments,
as in the case of a general tax, there is a more or less successful
attempt at uniformity, although the rules of apportionment may be
different. “A property tax for the general purposes of the
government, either of the State at large, or of a county, city, or
other district, is regarded as a just and equitable tax. The reason is
obvious. It apportions the burden according to the benefit, more
nearly than any other inflexible rule of general taxation. A rich man
derives more benefit from taxation in the protection and
improvement of his property than a poor man, and ought therefore
to pay more. But the amount of each man’s benefit in general
taxation cannot be ascertained and estimated with any degree of
certainty; and for that reason a property tax is adopted, instead of
an estimate of benefits. In local taxation, however, for special
purposes, the local benefits may in many cases be seen, traced, and
estimated to a reasonable certainty.1 At least this has been
supposed and assumed to be true by the legislature, whose duty it
is to prescribe the rules on which taxation is to be apportioned, and
whose determination of this matter, being within the scope of its
lawful power, is conclusive.”
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§ 162.

Laws Regulating The Creation And
Acquisition Of Interests In Personal
Property—Real And Personal Property Herein
Distinguished.—

It has been shown in a previous section,1 that the private property
in lands is acquired from the State, and is held in subordination to
the absolute property in lands, which is vested in, and can never be
aliened by the State, as the representative of the public in
organized society. It was also asserted and explained,1 that in
consequence of the public origin of all private property in land,
there was but one constitutional limitation upon the power of the
legislature to regulate the acquisition and transfer of estates in
land, viz., that such regulations must not interfere or conflict with
vested rights. Not only in the primary acquisition of land from the
State, but also in the acquisition of it from former private owners,
the State has the unrestricted power to determine the conditions
and form of transfer, and the character of the estates so created, as
long as there is no interference with vested right by a material
obstruction or practical denial of the right of alienation of a vested
estate. The regulations may be arbitrary in the extreme, but they
cannot be subjected to any serious constitutional objection.

It is different, however, with personal property. All personal
property is the product of some man’s labor, and whether the
owner has acquired it by his own labor, by inheritance or by
exchange, his interest is a vested right of the most unlimited
character. He does not hold it by any favor of the State, and in
consequence of his possession of it he has assumed no peculiar
obligation to the State. He has the right, therefore, to acquire it in
any manner that he pleases, provided in so doing he does not
interfere with or threaten the rights of others. Laws for the
regulation of the conveyance of real property may be altogether
arbitrary, provided the burden so imposed upon alienation does not
amount to a practical prohibition of alienation. But in order that a
similar regulation of the transfer of personal property may be
lawful, it must serve some public good, and whether it does
promote the public welfare is a judicial and not a legislative
question. In neither case is there any likelihood that an arbitrary
and wholly unreasonable regulation of the conveyance of property
will be attempted. In both cases the legislature would usually be
prompted to regulate conveyancing only by some public
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consideration, and hence the distinction here made, between real
and personal property, in its application to the regulation of
conveyancing, does not possess much practical importance. But a
case may arise, in which the attempted regulation could, under this
distinction, be declared unconstitutional, and hence it is highly
proper that the distinction should be presented in this connection.
The ordinary legislation, in the regulation of the conveyance of
both real and personal property, has for its object either the
prevention of fraud, the removal of doubt concerning the validity of
one’s title, or the facilitation of investigations of titles. For some
one or more of these reasons, the sale of personal property is
declared to pass a good title, as against a subsequent purchaser, or
incumbrancer, only when the possession has been delivered, or the
bill of sale is recorded; the chattel mortgage is required to be
recorded; and all transfers of property are avoided in favor of
existing creditors, which are not made upon some valuable and
substantial considerations. All of these are reasonable regulations,
for the restraint upon the rights of alienation and acquisition is but
slight and serves a worthy and public purpose; for every one is
interested in the prevention of fraud, as he is of all other trespasses
on the rights of others.

But there is a greater likelihood of an arbitrary or unnecessary
regulation of the interests or estates which one may acquire in
personal property. As has been already explained, the State has the
unrestricted power to determine the kinds and characteristics of
the estates which may be created in lands; but the estate or
interest in personal property may be as varied and unique as
human ingenuity may devise, subject to the one limitation imposed
by the nature of the article of personal property. Thus, for example,
it is common to find it stated in law books that a future estate may
be created in personal property, where the present enjoyment does
not involve necessarily a consumption of the thing itself.1 Of
course, the creation of an estate in personalty of such a character,
that it will prove a public injury or a private wrong, may be
prohibited, and all regulations of the creation of estates and
interests in personal property may be instituted, which have in
view the prevention of such wrongs. But except in a few rare cases,
it is difficult to see how any interest in personal property can be
created which will have an injurious effect on the public or third
persons. One exceptional case is that of an interest so limited as to
deprive creditors of the right to subject the property to their lawful
demands. A law, declaring void all conditions against sale for debts,
is undoubtedly constitutional, for the public is directly interested in
enforcing the payment of a debt. The contraction of a debt is a
voluntary subjection of property to liability for it, and the
possession of property, free from this liabilty for debt, would tend
to induce and increase that wild and irresponsible speculation
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which does so much to produce fluctuations in values and financial
disasters. It is, therefore, proper to prohibit such a limitation of
both real and personal property.
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§ 163.

Statute Of Uses And Rule Against Perpetuity
As Regulations Of Personal Property.—

It was proper and constitutional for the legislature or parliament to
enact the statute of uses, which has for its object the abolition of all
uses, or other equitable interests, held separately from the legal
title and estate, so far as it was held to apply to real property. For,
although the creation of such equitable interests was charged to be
conducive to the perpetration of fraud,2 and that was the reason
assigned for the enactment, the real purpose was the conservation
and protection of those legal rights in land, such as the king’s right
of forfeiture on account of attainder, alienage and treason, and the
manorial lord’s wards, marriages, reliefs, heriots, escheats, aids,
etc., which were special privileges imposed upon the tenants as
burdens of tenure, and the evasion of which constituted the alleged
perpetration of fraud. Inasmuch as the State can impose whatever
conditions and limitations upon tenancies of land it pleases, uses
and trusts issuing out of land may be abolished altogether. And
although the limitation of the operation of the statute to uses
issuing out of freehold estates in lands was the result of a technical
construction of the statute, induced by the opposition of bench and
bar to the statute itself, and not by any consideration of
constitutional limitations upon the power of Parliament or of the
American legislature to enact the statute; if the question were to be
raised anew, the application of a statute, abolishing uses and trusts,
to personal property may be resisted on the ground that it is
unconstitutional to prohibit the creation of trusts in personal
property.l The owner, as well as the purchaser of personal
property, has a right to have the property in question conveyed to
trustees to be held in trust; and the liberty and right of property of
both are invaded in an unconstitutional manner, when a legislature
undertakes to prohibit the creation of trusts in personal property.

In New York all passive trusts have been abolished, and only
certain active trusts, enumerated in the statute, are now permitted.
All other express trusts are converted by the statute into legal
estates by the transfer of the seisin and estate to the cestui que
trust.2 So far as the statute limits the creation of active trusts in
personal property, the constitutionality of the law must depend
upon the evil effect upon others of the creation of such a trust. No
active trust in personal property can be prohibited which does not
have some immoral or illegal purpose. It may be different with
passive trusts. Since such legislation, as the New York statute just
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mentioned, is, whenever copied, usually accompanied with the
statutory removal of all disabilities in respect to separate property
from married women, there can be no sound or substantial reason
for the existence of passive trusts. The creation of them may not
produce any direct or positive harm, but they certainly tend to
complicate the administration of the law, and for that reason the
prohibition of them may possibly be justified.

Another case of regulation of the creation of interests in personal
property, which may be subjected to serious criticism, is the
application of the rule against perpetuity to personal property. In
limiting the creation of future interests by will, the application of
the rule can be easily justified, for the power to dispose of any
property by will, in any manner whatever, depends upon the
legislative discretion.1 But in its application to future interests in
personal property, created by conveyances inter vivos, it is hard, if
at all possible, to find any constitutional justification for such
legislation. Personal property is the product of man’s labor, and he
has the right during his life to make whatever use of it, or to
dispose of it to any one, in any way, and under any terms that he
pleases, provided that in so doing he does not inflict or threaten the
infliction of any wrong or damage on others. It may be said that the
prosperity of a country is advanced when the national wealth is not
accumulated in the hands of a few, and the rule against perpetuity
operates as a check upon such dangerous accumulations. But if
such a reason served as a justification of this exercise of police
power, it would justify the more severe, but, in principle, similar
legislation, which would compel a man to confine his earnings to a
certain amount, a regulation which has been urged by some labor
reformers as a solution of the present industrial problems. There is
no trespass, direct or indirect, upon the rights of others, in limiting
a future interest in personal property, beyond a life or lives in
being. And since the power to make such perpetual limitations of
personal property does not depend, as does the like power in
respect to real property, in any sense upon the sanction or grant of
the State, it cannot be curtailed or taken away.

The application of the ordinary constitutional limitation to the
exercise of police power in cases like these, may excite surprise,
and is certainly novel. The general impression, both professional
and popular, has been that there is no limitation upon the power of
the legislature to regulate such matters. The long acquiescence in
the legitimacy of such legislation tends to confirm the accepted
doctrine, in opposition to the view here advocated. But if it be true
that no regulation by the government of the natural rights of the
individual is constitutional, which does not promote the public
welfare by the prevention of a trespass upon the rights of others, it
must be conceded that in cases like these, the limitations upon the
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power of the government have their full force and effect, and that it
is the duty of the courts to see that the legislature in the exercise of
its police power keeps within these constitutional limitations.
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§ 164.

Regulation And Prohibition Of The Sale Of
Personal Property.—

It is one of the absolute rights of the individual to be free from
unreasonable restraints upon the sale or transfer of his personal
property. The right to sell or transfer one’s property is as much an
inalienable right as that of enjoyment of the property free from
unnecessary restrictions. Of course, the right to sell may be
subjected to whatever regulations may be needed to prevent any
threatened injury to the public or to third persons. In the
discussion of the police regulation of trades and employments, the
regulation and prohibition of the sale of personal property, as a
trade or occupation, have been discussed at length;1 and,
inasmuch as all such regulations are designed to control the sale of
merchandise, as a trade, they are considered and criticised in the
character of restraints upon the liberty of exercising a lawful
calling, rather than as an invasion of the rights of property. In the
main, the same objections apply to a police regulation, whether it is
considered to be an infringement of personal liberty or of the rights
of property. It will, therefore, not be necessary to discuss all such
regulations in detail in this place, as it would be hardly more than a
repetition of what has already been written.2 But in the application
of the principles there set forth, as limiting the police regulation of
employments and of the sale of personal property, a distinction
should be drawn between the selling of personal property as a
trade, and as a solitary or occasional exercise of a right of
ownership. The sale of certain personal property, as a trade, may
be liable to become harmful to the public, and for that reason may
properly be subjected to police regulation; whereas the mere act of
selling the article of merchandise, independently of being the
ordinary occupation of the seller, would contain no element of
danger to the public, and therefore cannot be subjected to any
police regulation whatever: and wherever the two acts can be
separated, the regulation must be confined to those cases in which
the selling, on account of its frequency, or of its connection with the
sale of other similar articles of merchandise, assumes the character
of a trade or occupation. Regulations for the prevention of fraud
are, probably in every case, applicable to the unusual, as well as to
the ordinary sale of personal property; so that, for example, in
order to make a valid sale, as against a second purchaser, the
possession must be delivered, independently of the frequency or
infrequency of the act.1
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But there are other cases of police regulation, which are designed
to correct evils, which only arise in connection with the prosecution
of a trade or occupation. Thus, for example, the sale of
unwholesome food by a grocer may be prohibited altogether, in the
course of his regular business, for his business is the sale of food
for human consumption; and the sale by him of unwholesome food
to his regular customers will almost necessarily inflict injury on the
public health. And so would the sale of such food be likely to prove
harmful to the public, if it should be sold by any casual owner for
the purpose of being used as an article of food. But if it were sold,
independently of one’s business as a vendor of human food, for
some other lawful purpose, its sale could not be prohibited, for it
contains no element of danger to the public health.

Conceding the position maintained in a previous section,2 that the
sale of liquor in saloons, to be drunk on the premises, is the only
case of the sale of intoxicating liquors which may be prohibited;
and that the ground for the justification of prohibition in that case
is the fact, that liquor saloons are the resort of all the more or less
lawless elements of society, and consequently the public peace is
endangered by their presence in the community; it is easy to
understand how the prohibition of liquor saloons may be justified,
and yet the application of the prohibitory law to an unusual or
single case of the sale of liquor, to be drunk on the premises, by
one who is not a saloon keeper, may be resisted on constitutional
grounds. The latter case could not threaten a disturbance of the
public peace, any more than the intemperate use of liquor, in
whatever way it may be procured, is likely to do so. The cases in
which this distinction would be likely to find application, are rare,
and the subject need not be given any further attention.

In the sale of certain liquids, particularly milk, bottles are used,
which are stamped with the name of the owner, who supplies their
contents, and who, on account of the value of the bottles, desires
them restored to his possession, after the customers have removed
the contents. Apart from the value of these bottles, the
unauthorized use of them by other dealers in the same commodities
would furnish a ready opportunity to commit the fraud of palming
off on future customers a spurious or inferior article as the product
of the owner of the stamped bottles. For these reasons, a statute
was passed in New York, which provides for the registry of stamped
bottles, and prohibits the sale of them by any one without the
consent of the owner, making such unauthorized sale of them a
criminal misdemeanor. In its enforcement in the case of the sale of
stamped milk bottles, the constitutionality of the law was attacked
on the ground that the purchaser was thereby deprived of his right
of property, in violation of constitutional guaranties. This plea was,
however, denied, and the law was sustained.1
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For the purpose of preventing the practice of fraud in the sale of
intoxicating liquors, especially whisky, the distillers are in the habit
of bottling the liquor under bond to the United States government,
and sealing them with the government stamp, which denotes the
age and guarantees the purity and strength of the liquor. An act of
Congress makes it a criminal offense to fill up these bottles again,
and to sell the substituted liquor in them, without completely
removing the stamps and labels. There can be no question of the
constitutionality of such laws. Nor would it be unconstitutional for
a law to prohibit altogether the re-use of liquor bottles, which by
their peculiar shape would be likely to mislead the purchaser as to
the character of the contents.

The labor leaders have secured the enactment in some of the
States, notably New York, of a law which prohibits the manufacture
and sale of any goods, which are made with convict labor.
Inasmuch as the convicts and the penitentiaries are under the
complete control of the State authorities, and no personal rights
can possibly be affected, if such a law were to operate only
prospectively, as to the future products of convict labor, such a law
in its prospective operation is clearly constitutional. But if it were
made to operate retrospectively upon goods, which were made by
convict labor prior to the enactment of the prohibitive law, there
would be an unconstitutional interference with the right of private
property of the owner of the goods so made. And it has been held
that the law cannot act retrospectively, so as to annul a contract,
not yet performed for farming out convict labor, which was made in
accordance with the current laws of the State.l
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§ 165.

Laws Regulating Disposition Of Personal
Property By Will.2 —

The right of disposing of one’s property as one pleases, by transfer
or conveyance inter vivos, is an indefeasible incident of the right of
property in personalty. The transfer of real property may, under
certain limitations, be restrained or prohibited according to the
discretion of the legislature, since lands are acquired by grant from
the State,3 subject to the right of the State to determine the
conditions and terms upon which they are to be held. But that
cannot be done with personal property. Personal property is the
product of man’s labor, instead of being the free gift of nature, and
one’s right of property is derived from the exercise of dominion
over the thing.

It is a part of that lawful dominion over the thing, that the owner
has the right to sell or give it away. But the natural right of
property, and consequently the natural right of disposition of it,
lasts only as long as the natural dominion. When that control which
one may claim in consequence of the actual or constructive
possession of the thing ceases, the natural right of disposition
ceases; and if one has under the law any further control of the
thing, it must rest upon positive law. It is, therefore, a legislative
privilege, and can therefore be taken away by the same power
which gave it. It will, therefore, be conceded that the right to
dispose of personal property by will rests upon positive or statutory
law, and is therefore subject to legislative regulation and
prohibition without limitation. It is not disputed that such is the
rule in respect to the disposition of lands by will,1 for we know that
the present right to devise lands depends upon the authority of the
English statute of wills, enacted in the reign of Henry VIII., or of
some American statute, designed to take the place of the English
statute; whereas the right to dispose of personalty by testament
comes down to us as a common-law right.2 But there can be no
doubt that the right to bequeath personal property is as much the
creature of positive law, as the right to devise lands. This was the
position taken by the Supreme Court of Ohio in a case, in which an
act of the legislature was sustained, which provided that a bequest,
by a testator leaving issue living, to any religious or charitable
purpose, shall be void, if made within twelve months of the
testator’s death. The enactment operated as a restraint upon the
right to dispose of his personal property by will. In delivering its
opinion, the court said: “We hold that the right to acquire property
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implies the right to dispose of it. But the inalienable rights here
declared, as well as those implied, are possessed by living, not
dead, men. A disposition by will does not take effect during the
testator’s life, but operates only after his death. While the right of
testamentary disposition may be, as Mr. Redfield in his work on
wills says, instinctive, it nevertheless depends solely on municipal
law, and has never been regarded as a natural or inalienable right.
It has always been subject to the control of legislative power, and
such power is not limited in this State by a constitutional
provision.”1
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§ 166.

Involuntary Alienation.—

It is true with personal as with real property, that as a general rule
the property of one man cannot by legislative enactment be taken
away and given to another. Not only is this true in respect to known
and recognized owners of personal property, but it is also true,
where the property is not claimed by any visible or known owner.
Thus it was held in North Carolina to be unconstitutional for the
State by statute to appropriate the unclaimed dividends of private
corporations to public uses.2 For the same reasons the legislative
diversion of a bequest to a different use, than what was provided by
the donor, was held to be unconstitutional, although in both cases
the State was the beneficiary. The diversion was an interference
with the reversionary interest of the donor’s heirs.3 But,
notwithstanding this general rule, there are a few exceptional
cases in which the State may lawfully dispose of one’s personal
property against his will. They are princicipally the same as have
already been explained and justified in reference to the involuntary
alienation of real property;1 and, the reasons for this exercise of
police power being the same in both cases, there is no need for a
repetition in this place. It seems to be very doubtful whether there
is any room for the application of the principles of eminent domain
to personal property. Mr. Cooley says that the State may in the
exercise of its eminent domain, appropriate to a public use private
property of every description.2 This is confounding the meaning of
terms. Eminent domain means that superior and absolute right of
property which the State, as the legal representative of organized
society, has in the lands within its borders, and subordinate to
which all private property therein is held. In cases of extreme
public necessity, it is quite probable that the State may appropriate
the personal property of the citizen on payment of its full value. At
least this is the case in time of war. The governments of all civilized
nations exercise this power of appropriation of personal property,
in order to supply themselves with whatever is needful in the
prosecution of the war; and the forcible and irregular seizure of
property by military commanders has been justified, when the
necessity was urgent and such as will admit of no delay, and where
the civil authority would be too late in providing the means
required for the occasion.3 Not only does the State, in time of war,
appropriate whatever personal property it may need for the
prosecution of the war, as food or ammunition or weapons of
warfare, but it more frequently makes forced loans of capital from
its people by compelling them to accept its treasury notes as legal
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tender in payment of debts both public and private.4 And it is quite
likely that the State may, in any other case of extreme necessity,
appropriate whatever of private property may be neeedful to satisfy
some urgent general want. Suppose, for example, in the case of a
general failure of the crops, a famine should occur, and those who
did possess stocks of provisions refused to sell at any reasonable
price, or refused to sell at all, while people were brought to the
extremity of starvation. Could not the State compel those, who had
a “corner” on the provision market, to deliver up their property for
the public good, on payment of a reasonable price? Every one has a
right to put on his goods whatever price his judgment, his cupidity,
or other feeling, may prompt, and the State cannot ordinarily
regulate the price of commodities.1 But when the public want of
food becomes so great, that the failure to satisfy it will be sure to
give rise to serious disturbances of the public peace and the violent
appropriation of the food that is denied them, it is idle to speak of
the sacredness of private property. It cannot be doubted that an
official appropriation of articles of food, under circumstances of
such urgent necessity, would be judicially justified on the plea of
necessity, however illogical it may seem. But all other means of
satisfying the public hunger must first have been exhausted, before
the selfish proprietor of the scarce articles of food may be forcibly
subjected to instruction in the graces of Christian charity.2
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§ 167.

Control Of Property By Guardian.—

The control of the ward’s property is so common an authority of the
guardian, that it is altogether unnecessary to refer to cases in
support of the constitutionality of a law which invests the guardian
with this control over the property of the infant ward. The
helplessness of the minor, and his inability to manage his property
in a careful manner, resulting from his immaturity, constitute
sufficient reasons for taking from him the control of his property.
The powers of the guardian are dependent upon the provisions of
the law, and are constantly subject to legislative regulation and
change. The common law gave to the guardian of a minor the
power to manage his real estate, lease it and collect the rents,
make repairs, etc., but he had not the power to make a sale of it in
fee, without an order from a court of equity. And this is the general
rule, in this country, at the present day.1 But the guardian has, in
the absence of statutes to the contrary, the ordinary power of
selling and disposing of the personal property of the minor,
whenever he should deem it advisable to do so.2 And it seems that,
after a guardian has been appointed and has taken charge of the
ward’s estate, he acquires such a vested interest in the property
during the guardianship, that a law would be unconstitutional,
because it deprived him of a vested right, which provided for the
sale of the minor’s property by another, even though the other
person be the mother of the ward.3

Not only is it a legitimate exercise of police power to place the
control of a minor’s property in the hands of a guardian; but it is
equally competent to place under guardianship the person and
property of all other persons, who from any cause may become
unable to take care of themselves. There can be no doubt of the
power to treat the insane in this manner. And it has been held to be
competent, in the exercise of the police power, to place habitual
drunkards under guardianship. The assumption by the guardian of
the control of the property of the drunkard would not be an
unlawful deprivation of property. The derangement of mind,
resulting from habitual intemperance, would place him in the same
category with the ordinary insane.4

The claim has also been made that the property of spendthrifts may
be taken from them and placed under the control of a guardian or
curator.1 But it would appear to be a very difficult matter to
determine just what degree of extravagance will make the
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possessor of property a spendthrift. And before that difficulty could
be overcome, it would be necesary to determine what makes one a
spendthrift. Webster defines a spendthrift to be “one who spends
money profusely or improvidently.” If that be taken as a correct
definition, it would be difficult to discover in it the element which
would justify this exercise of police power. If it be established that
his improvident expenditures are the acts of a deranged mind, then
he could lawfully be placed under guardianship, on the ground that
he is suffering from a form of dementia. But if a perfectly sane man
chooses to spend a fortune in high living; prefers the pleasures of a
riotous life, with poverty in advanced years, to an equable and
moderate expenditure of his income, with the enjoyment of ease
and comfort through life, and a proper provision for his heirs; who
can lawfully hinder him from making the choice? A man can do
what he please with his own property, provided he does not
interfere with or transgress some vested right of another. He may,
like Raphael Aben Ezra, give away his entire fortune, and become a
beggar and a wanderer upon the face of the earth; and no one in a
free State dare deny him that privilege. And what he could give
away, without receiving any equivlent therefor, he may dispose of in
riotous living.
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§ 168.

Destruction Of Personal Property On Account
Of Illegal Use.2 —

In a variety of cases, it has been provided, as a penalty for the
infraction of the law, that the implements used in the prosecution of
an unlawful trade, or in the doing of an illegal act, shall be seized
and destroyed. It is a most common provision in the laws for the
regulation and prohibition of the sale of intoxicating liquors.1 The
same provision has been made to apply to nets and other
implements employed in illegal fishing;2 so also in respect to the
stock in trade of a gambler,3 or of a counterfeiter.4 But in all of
these cases the seizure and destruction must rest upon a judgment
of forfeiture, procured at the close of an ordinary trial, in which the
owner of the property has had a full opportunity to be heard in
defense of his property.5 Conceding in every case the illegality of
the use to which the property has been put, the constitutionality of
the statute cannot be questioned, when the proper hearing is
provided for before condemnation.

The authorities do not, however, sustain the text altogether in the
statement that things, which are being used in violation of law,
cannot be lawfully destroyed without a judgment for condemnation
in proceedings in which the owner of them has had an opportunity
to be heard in his defense. The courts seem to justify summary
destruction without condemnation proceedings in every case in
which the illegal character of the things or of their use is
unmistakable, and in which the value of the things destroyed is
comparatively trivial. Thus in the case of the law of New York,
which authorizes the game protectors to destroy summarily: “Any
net found, or other means or device for taking or capturing fish, or
whereby they may be taken or captured, set, put, floated, had,
found, or maintained in or upon any of the waters of this State, or
upon the shores or islands in any waters of this State, in violation
of any existing or hereafter enacted statutes or laws for the
protection of fish,” the United States Supreme Court joins the New
York Court of Appeals in sustaining its constitutionality,
notwithstanding condemnation proceedings are not first required.1
Thus, in the case cited the United States Supreme Court says on
this point:—

“It is not easy to draw the line between cases where property
illegally used may be destroyed summarily and where judicial
proceedings are necessary for its condemnation. If the property
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were of great value, as, for instance, if it were a vessel employed
for smuggling or other illegal purposes, it would be putting a
dangerous power in the hands of a customs officer to permit him to
sell or destroy it as a public nuisance, and the owner would have
good reason to complain of such act as depriving him of his
property without due process of law. But where the property was of
trifling value, and its destruction is necessary to effect the object of
a certain statute, we think it is within the power of the legislature
to order its summary abatement. For instance, if the legislature
should prohibit the killing of fish by explosive shells, and should
order the cartridges so used to be destroyed, it would seem like
belittling the dignity of the judiciary to require such destruction to
be preceded by a solemn condemnation in a court of justice. The
same remark might be made of the cards, chips and dice of a
gambling room.”2
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§ 169.

Destruction Of Personal Property In The
Interest Of Public Health.—

Elsewhere, in more than one place, the discussion of modern police
regulations has revealed the tendency of judicial and public opinion
to translate the maxim, salus populi suprema Ilex; the public health
is the highest law; and whenever a police regulation is reasonably
demonstrated to be a promoter of public health, all constitutionally
guaranteed rights must give way, to be sacrificed without
compensation to the owner. The sacred right of property, so
jealously guarded against infringement or trespass in other cases,
whether at the hands of the State or of other private persons, is
freely invaded, whenever such invasion is made in the promotion of
the public health. And the courts unite in the grave statement,
when property is taken or destroyed, in order to promote the public
health, or to prevent the spread of infectious or contagious
diseases, that it is not a taking of private property in the
constitutional sense, which is either prohibited altogether, or is
only permitted upon payment of full compensation to the owner.
The destruction of beds, bedding and clothing, which have been
used by a sufferer of some deadly infectious or contagious disease,
is authorized wherever disinfecting by fumigation or otherwise is
not considered by the health officers to furnish a sufficient
protection against contagion. So far as I know the destruction of
such property by the boards of health has never been questioned;
possibly, because the cases have become rare, on account of the
great advance which has been made in the effectiveness of
fumigation and of other disinfectants which have been discovered.
Certainly, the destruction of property, when the use of disinfectants
will furnish the required protection against contagion, would be
pronounced to be a useless trespass upon the right of property, and
hence to come within the inhibition of the constitutions.

The power of the State to destroy property, in order to prevent the
spread of disease, has been most actively resisted in the case of
diseased animals. This determined resistance to such regulations
may be occasioned, either by the greater value of the property so
destroyed, or by the absence of a popular conviction that the
destruction of the diseased animals is necessary to the preservation
of the public health. A herd of Jersey milch cows is treated, as is
required by the laws of New York, and of other States, to injections
of tuberculin, the medicine which is declared to have the power of
disclosing the existence in animals of latent or concealed
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tuberculosis; and the animals which, under this treatment, develop
tuberculosis, are knocked in the head, because the medical
profession, under the modern bacterial or general theory of
diseases, have come to the generally accepted conclusion that the
dreaded disease of tuberculosis may be transmitted to a human
being who drinks the milk or eats the flesh of a tuberculous animal.
Many owners of such herds of cattle, perhaps the majority of them,
blinded by their own pecuniary loss, when for this cause and
reason their valuable cattle are destroyed, repudiate the medical
theories upon which the act of destruction is based, and by which it
is justified, and consider it a wanton and unjustifiable taking of
private property. But the courts have uniformly sustained all laws
which provide for the destruction of diseased animals, and deny the
owner’s claim to compensation for his loss.1

On the same principle, it has been held to be a lawful exercise of
the police power to provide for the destruction, without
compensation, of trees which are affected with a disease called the
“yellows.”2
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§ 170.

Laws Regulating The Use Of Personal
Property.—

While personal property is protected by constitutional limitations
against all unnecessary interference and regulation, it is a standard
rule of police power that one must not make such a use of his
property as to injure another; and, consequently, the use and
enjoyment of personal property may be subjected to such police
regulations as may be necessary to prevent any threatened injury
to the public. The proof of the existence of a threatened injury, and
of the appropriateness of the proposed regulation as a remedy, will
always justify the interference. Its efficacy is not a matter for
judicial consideration. Laws for the regulation of the use of
personal property may be as varied as the uses to which such
property can be put; and it is only possible to refer to a few
exemplary cases which have come up before the courts for
construction.

PLL v7.0 (generated September, 153

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]
§171.

Prohibition Of Possession Of Certain
Property.—

In the first place, the very possession of personal property, coupled
with an intent proven or presumed, may be such a public evil as to
justify the prohibition of such a possession. Thus, a Rhode Island
statute forbade the possession with intent to sell or exchange, of
adulterated milk, and it was declared to be constitutional.1 But the
unlawful intent would, in such a case, have to be proven. Without
this intent, the possession of the adulterated milk neither produces
nor threatens any harm to the public; and since adulterated milk
may be put to some other use, which is not, and cannot, be
prohibited, the unlawful intent to sell cannot be presumed from the
mere possession. A New York statute makes the possession of
stamped bottles or cans, prima facie evidence of unlawful use or
purchase of the same, in violation of the statute and of the right of
property therein of the owner.2 And the statute authorized the
owner to empty the contents into the street.1

But it is different when the thing cannot be put to any
unobjectionable use. In such a case the thing cannot be presumed
to be of any value to its owner except on the hypothesis, that he
intends to make this injurious use of it, and hence the wrongful
intent may be presumed from the act of the possession. Thus the
constitutionality of a statute was sustained, which imposed a
penalty upon any one who should have in his possession any dead
game in certain seasons of the year.2

A New York statute, aiming to put a stop to the fraudulent sale of
silver articles, as sterling, and marked “sterling,” which do not
contain the proportion of silver which the trade requires to make
an article sterling, makes the possession of such fraudulent articles
a criminal misdemeanor. The proportion of silver, which is required
by the statute to authorize the use of the stamp “sterling” is 925/
1000.3
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§172.

Regulation And Prohibition Of Manufacture
Of Certain Property.—

As a general proposition, it can hardly be doubted that one has a
constitutional right to change the form and condition of his
personal property to whatever extent he may see fit; and he may
make a business of manufacturing a given article, provided he does
not threaten the public with any injury. And it may be safely stated
that the manufacture of no useful article may be prohibited
altogether. If the article can be put to a lawful and rightful use, it
matters not how likely it will be used in a way harmful to the
public, the right to manufacture it cannot be prohibited altogether.
As has been already explained, in setting forth the various
regulations that may be applied to trades and occupations,1 the
manufacture of the article may be subjected to whatever
regulations may be necessary to guard the public against injury in
the process of manufacture, or afterwards in a wrongful use of it.
Those who engage in its manufacture may be required to submit to
a certain examination, in order to ascertain their fitness for the
business, and to take out a license, if the manufacture requires
such regulations. And if the danger to the public of a wrongful and
illegitimate use of the manufactured article be so imminent as to
call for such legislation, as seems very likely to happen with
reference to the manufacture of dynamite, nitro-glycerine, and
other like explosive compounds, the manufacture of it for the
purpose of sale, that is, as a business, may be prohibited to all but
a few licensed manufacturers or the agents of the State. But if, in
the actual manufacture of the thing, without police supervision, as
in the case of dynamite, there is no danger to the public, the fact
that it can be put to a wrongful use will not justify legislation which
probibits the owner of the raw material to manufacture the article
which he does not intend to sell, but to make use of in a legitimate
way. The manufacture of dynamite may be prohibited, as a
business, to all but licensed manufacturers, because his intention
to sell makes it very likely or at least possible that the identical
stuff will be employed in some unlawful way, but when one
manufactures it for his own lawful use, he has done nothing to
disturb the public safety.

The regulations concerning the manufacture of metallic money are
of this character of police regulations. It is true, that the sole power
of coining money is given by the United States constitution to the
national government.2 But except as a restriction upon the power
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of the States, the constitutional provision was not necessary. It
certainly was not needed to authorize the prohibition of the
manufacture of metallic money by the individual. For whatever
scientific objections may be made to such regulations by
sociological writers, it cannot be denied that the free and
indiscriminate coinage would lead to the perpetration of many
frauds on those who are least able to discover them. For this
reason, the government reserves to itself the right to coin money,
and punishes severely any counterfeiting of the coins of this and of
any other country.1l Not only this; but it is also prohibited to any
one to manufacture for distribution, as an advertisement, or for any
otherwise lawful purpose, any metallic pieces with shape and
impressions so resembling the shape and impressions of money
coins, that there is danger that they may be made the means of
practicing frauds upon the unwary.2

But in all of these cases it is a judicial question, whether the
manufactured article is calculated to prove an instrument of
trespass on the rights of others, and the prohibition of its
manufacture can only be justified by an affirmative answer to this
inquiry. The absolute prohibition of the manufacture of intoxicating
liquors can only be justified by proof of the fact that intoxicating
liquors cannot be put to some beneficial use. This is conceded to be
false by all, whatever may be their other views on legislation in aid
of temperance, and most of the present legislation permit its
manufacture and sale for medicinal and mechanical purposes. If
the position of temperance reformers, that the use of intoxicating
liquors as a beverage is a wrong or trespass on society, cannot be
successfully assailed, then the constitutionality of a law, which
prohibited the manufacture of it except by certain licensed
manufacturers, or by the State officers, could not be questioned.
Although it would be unreasonable to confine its manufacture to
licensed agents of the State, merely for the purpose of preventing
the sale to habitual drunkards, lunatics and minors—great as that
evil is, the number of such purchasers does not bear comparison
with the immense number of those who buy and use it in
moderation;—still the constitutionality of the regulation could not
be attacked, for the necessity of the legislation is a legislative and
not a judicial question.1
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§173.

Carrying Of Concealed Weapons Prohibited.—

For the purpose of preventing or reducing the number of street
affrays, which, it is claimed, the habit of carrying concealed
weapons increases to a most alarming frequency, in most of the
States there are now statutes in force, prohibiting the carrying of
concealed weapons. Apart from a provision of the constitutions of
the United States, and of the several States, which guarantees to
every citizen the right to bear arms, there cannot be any serious
constitutional objection raised to this regulation. It cannot be
questioned that the habit of carrying concealed weapons tends to
endanger strife, for the very act indicates the expectation of a
possible use for the weapons. The prohibition of carrying concealed
weapons is, therefore, an appropriate remedy for the suppression
of street affrays. The American constitutions guarantee to every
citizen the right to possess and bear arms, in time of peace as well
as in war; and no binding law can be passed by Congress or by a
State legislature, prohibiting altogether the carrying of weapons of
warfare. But the law against the carrying of concealed weapons is
not a total prohibition. It is only a reasonable regulation,
established to prevent a serious injury to the public in the
enjoyment of this constitutional right. It only prohibits the carrying
of concealed weapons, and does not interfere with any other mode
of carrying them. It is the concealment which is calculated to
produce harm to the public. Any one, carrying a weapon for a
laudable purpose, will not desire to conceal it. The law against the
carrying of concealed weapons has in many cases been declared to
be constitutional.l

It has been held within the police power of the government of the
State of Massachusetts to forbid the parade of unauthorized bodies
of armed men, if exceptions are made in favor of the military forces
of the State and of the United States.2
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§ 174.

Miscellaneous Regulations Of The Use Of
Personal Property.—

In Missouri, a municipal ordinance conferred upon one person the
right to remove and appropriate all carcasses of animals found in
the city and not slain for food, to the exclusion of the owner. The
statute was subjected to judicial construction, and it was held to be
unconstitutional, so far as it applied to carcasses, which have not
become a nuisance, although not slain for use as food.3 As long as
the carcasses of animals are not a nuisance to the public, because
of their effect upon the public health, they are as much protected
by constitutional guaranties, as are the live animals.

The agricultural communities of the South suffer greatly from the
depredations of thieves on the unharvested crop, and particularly
from the stealing of cotton. As a means of checking this pillage, a
statute was enacted in Alabama, which made it unlawful “for any
person to transport or move after sunset and before sunrise of the
succeeding day,” within certain counties, “any cotton in the seed,”
but permitted the owner or producer to remove it from the field to
the place of storage. This was held to be a reasonable police
regulation, and not an unconstitutional interference with the rights
of private property.1 It is a rather peculiar regulation, and may
possibly be open to scientific objection, but it is no doubt
constitutional. It is made in the interest of the farmer; and since
the statute reserves to the owner or producer the right to remove
the cotton after nightfall from the field to a place of storage, the
regulation may be considered as being confined to the prohibition
of all trading or dealing in cotton after sunset and before sunrise
and does not interfere with any other harmless use of it by the
owner.

As a part of the general law of the road, it is not unfrequently
provided that certain kinds of vehicles shall not be driven or ridden
on certain roads and streets. I do not know that the constitutionalty
of these laws has ever been questioned, save in the case to which
reference will now be made. In North Carolina a law, prohibiting
the riding of bicycles on turnpike roads, was declared to be a
constitutional exercise of the police power, the frightening of
farmers’ horses being the chief reason for the enactment of the law.
Doubtless, at the present day, even in North Carolina, and certainly
generally throughout this country, the bicycle has become so well
known to the horses that the riding of the bicycle has ceased to be
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a source of danger to the drivers of horses. It is, for this reason,
unlikely that this decision would now be sustained by the courts of
other States.1 A rule of county commissioners, forbidding the
riding of bicycles across bridges, was sustained in Maryland, under
the grant of power “to make reasonable rules and regulations for
the use” of bicycles.2
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§ 175.

Laws Regulating Use And Keeping Of
Domestic Animals.—

The common law has always recognized a right of property in
domestic and domesticated animals, the keeping of which serves
some useful purpose, such as cows, sheep, fowls, horses, oxen, etc.;
and now a certain right of property is recognized in every species
of animal, which may be subjected to the control of man, whether
they retain their wild nature in whole or in part, or whether it is
completely subdued. The only difference between the right of
property in a cow or other completely domesticated animal and in
some wild or half-tamed beast, is the degree of care required in the
keeping of them, in order to prevent injury to the public. For the
common law required the owner of every kind of animal to so guard
and keep him as that no injury should result to another; and gave to
the one injured a right of action for damages against the owner of
the animal, if he had not exercised that degree of care which in
ordinary cases may be required to avert an injury to others.3
Thoroughly domesticated animals, such as cattle, sheep, swine, and
the like, which may reasonably be presumed to exhibit no vicious
propensity, are at common law permitted to go at large, and the
owner is only responsible for damages when he permits the animal
to go at large, when he knows of his vicious propensity. For without
such knowledge he could not have anticipated any injury to others,
and he was therefore guilty of no negligence.4 But all animals,
whether tame or wild, are liable in quest of food to trespass upon
the lands adjoining the highway; and the owner of an animal
incurred at common law a liability for all trespasses made by
animals which he allowed to go upon the highway unattended.1 But
if one is driving cattle through the highway, as one has a right to
do, independently of statute, and one of the animals should get
away from the herd, and trespass upon the adjoining land; if he has
exercised all the care that may be expected, under the
circumstances, from a reasonably prudent man, the owner of the
land cannot recover of him for the damage. It is a case of damnum
absque injuria.2

Respect for public decency would require the owners of stallions
and bulls to keep them carefully housed, and the law may very
properly prohibit the keeping and exhibition of them in public
places.3
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This is a summary statement of the common-law rights of property
in animals and their attendant duties. But of course they may be
subjected to further statutory regulation, and they have been. In
every State the keeping of live stock is under police regulation. In
some communities the common-law rule still prevails, that the
owners of stock are liable for all trespasses of their stock upon the
lands of others, although there is no inclosure about the land,
where they allow their stock to roam at large. In other communities
the owners of lands are required to maintain inclosures that will be
an effective barrier to all trespasses of stock, and a right of action
is given for only those trespasses which occur in spite of the
inclosure. The clash of interest between stock-raising and farming
calls for the interference of the State by the institution of police
regulations; and whether the regulations shall subordinate the
stock-raising interest to that of farming or vice versa, in the case of
an irreconcilable difference, as is the case with respect to the
going-at-large of cattle, is a matter for the legislative discretion,
and is not a judicial question. In the exercise of this general power
of control over the keeping of live stock, the State or municipal
corporation may prohibit altogether the running at large of such
animals, and compel the owners to keep them within their own
inclosures; and provide as a remedy for enforcing the law that the
animals found astray shall be sold, after proper notice to the owner,
and time allowed for redemption, paying over to the owner the
proceeds of sale, after deducting what is due to the State in the
shape of penalty.1

A city ordinance was sustained in California, which prohibited the
keeping of more than two cows within certain limits of a city.2 But
a law was declared to be unconstitutional, which required the
owners of lands to exterminate at their own expense the ground
squirrels which may be living thereon, and to suffer a penalty if it
be not done within a stated time. This was declared to be neither a
police, sanitary or kindred regulation.3 The chief objection to this
regulation would seem to be its unreasonableness, somewhat akin
to the requirement that owners of lowlands shall drain the same at
their own expense; except that the damage to crops, instead of
injury to health, is the occasion of the regulation.
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§176.

Keeping Of Dogs.—

Laws for the regulation of the keeping of dogs are very much more
common than the regulation of property in any other kind of
domestic animals, and deserve special consideration. The right of
property in a dog, although supposed at common law to be less
valuable, and consequently less deserving of legal protection, has
always been recognized. But in consequence of the tedency to be
vicious, the dog’s life has always been somewhat precarious. No
one at common law has a right to kill a dog that is doing no harm,
and has exhibited no vicious propensities, even though he may be
trespassing upon another’s land.1 But not only may one kill any
animal damage feasant, if it be necessary for the protection of life
and property;2 but also where a ferocious dog, addicted to biting
mankind, is suffered to run at large unmuzzled, it is a common
nuisance, and any person may Kkill it, independently of statute; and
independently of the question whether it was doing or threatening
mischief at the time of the killing, or whether the owner had notice
of its disposition.3 But no one has, independently of statute, a right
to kill a fierce or dangerous dog, if it is kept on the owner’s
premises and not allowed to go at large.4 The State may, however,
by statute, provide for the killing of all vicious dogs, and even
impose upon the owners the duty and burden of killing them.5

But the duties of the owners of dogs may be and are frequently
changed by statute. The following lengthy quotation from an
opinion of the Supreme Court of Massachusetts, gives an
interesting account of the “dog” legislation in that State, and will
serve as an index of similar legislation in other States. It is given in
full, because neighborly disputes over dogs are a frequent source
of bad feeling and expensive litigation:—

“There is no kind of property over which the exercise of this power
(of police regulation) is more frequent or necessary than that which
is the subject of the present action. In regard to the ownership of
live animals, the law has long made a distinction between dogs and
cats and other domestic quadrupeds, growing out of the nature of
the creatures and the purpose for which they are kept. Beasts
which have been thoroughly tamed, and are used for burden or
husbandry, or for food, such as horses, cattle and sheep, are as
truly property of intrinsic value and entitled to the same protection
as any kind of goods. But dogs and cats, even in a state of
domestication, never wholly lose their wild nature and destructive

PLL v7.0 (generated September, 162

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

instincts, and are kept either for uses which depend on retaining
and calling into action those very natures and instincts, or else for
the mere whim or pleasure of the owner; and, therefore, although a
man might have such a right of property in a dog as to maintain
trespass or trover for unlawfully taking or destroying it, yet he was
held, in the phrase of the books, to have ‘no absolute and valuable
property’ therein which could be the subject of a prosecution for
larceny at common law, or even, according to some authorities, of
an action of detinue or replevin, or a distress for rent, or which
could make him responsible for the trespasses of his dog on the
lands of other persons, as he would be for the trespasses of his
cattle.1 And dogs have always been held by the American courts to
be entitled to less legal regard and protection than more harmless
and useful domestic animals.1

“The damages sought to be prevented by the dog laws of the
commonwealth, as declared in the preambles to the earlier ones,
are sudden assaults upon persons, worrying, wounding and killing
of neat cattle, sheep and lambs, ‘distressing evils from canine
madness’ and other injuries occasioned by dogs. These statutes,
which have been the subject of repeated consideration and revision
by the legislature, with a view of securing these objects, and of
affording means for ascertaining the owners and making them
liable for the mischievous acts of their dogs, have accordingly not
only provided that any person might kill a dog assaulting him, or
attacking cattle or sheep, out of its owner’s inclosure; and that the
owner should be responsible, in either single, double or treble
damages, for mischief committed by his dog; but have also declared
that it should be lawful to kill any dog, as to which the
requirements of law had not been complied with under
circumstances which have varied in successive statutes. At first it
was only any dog ‘found strolling out of the inclosure or immediate
care of its owner,” after due notice to him that it was suspected of
being dangerous or mischievous; then ‘not having a collar and
certified’ to the assessor; and, by later statutes, ‘any dog found
going at large, not wearing a collar;’ ‘found and being without a
collar;’ ‘being without a collar;’ ‘going at large, and not registered
in the town clerk’s office, or the tax on which had not been paid;’
‘going at large and not licensed and collared;’ or, finally, all dogs,
not licensed and collared, as required by statute, ‘whenever and
wherever found.” For the last ten years the statutes have also
declared it to be the duty of certain public officers to cause such
dogs to be destroyed under the circumstances pointed out; and
have given a remedy against the town or county for any injury done
by dogs to other domestic animals.

“These statutes have been administered by the courts according to
the fair construction of their terms, and without a doubt of their
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constitutionality. Under the statute of 1812, chapter 146, which
required the owner or keeper of any dog to put a collar about its
neck, to be constantly worn, with the name and residence of the
owner marked thereon, and declared it to be lawful to kill any dog
‘found and being without a collar as aforesaid’ (omitting the
qualifications of other statutes, of ‘going at large’ or ‘out of the
immediate care of its owner’), it was held that no action could be
maintained for killing a dog without such a collar, out of his
owner’s inclosure, although under his immediate care; Chief Justice
Shaw saying: ‘We think it was the intention of the legislature not to
give the owner of a dog a right to maintain an action for destroying
him, unless he had, in fact, given that security to the public which
the act required.’l And a person who, instead of killing a dog being
without a collar, converted him to his own use, was held liable to
the owner in trover, because in the words of Chief Justice Shaw:
‘The object of the statute is, not to confer a benefit on an
individual, but to rid society of a nuisance by killing the dog.’2
Similar statutes have been held in other States to be reasonable
and constitutional regulations of police.3 The statute under which
this defendant justifies provides that the mayor of cities and
chairmen of selectmen of towns, shall within ten days from the first
day of July, annually, ‘issue a warrant to one or more police officers
or constables, directing them to proceed forthwith either to kill or
cause to be killed all dogs within their respective cities or towns,
not licensed and collared according to the provisions of this act,
and to enter complaint against the owners or keepers thereof; and
any person may, and every police officer and constable shall, kill or
cause ‘to be killed all such dogs, whenever and wherever found.’1
The warrant here provided for, being general in its form, not
founded on oath, nor containing any special designation of object,
is not indeed a legal warrant of search and seizure; it is rather an
appointment of the officer who is to be specially charged with the
duty of executing the authority conferred by the statute. The
statute makes it the duty of every police officer and constable to
kill or cause to be killed, all dogs not licensed and collared
according to its provisions, ‘whenever and wherever found.” There
are no express restrictions of time or place, and no limitation, as in
earlier statutes, to dogs going at large, or out of the owner’s
inclosure or his immediate care. Any restrictions upon the authority
of the officer arise by implication, from regard to the sanctity of the
dwelling house or the danger of a breach of the peace. But it is
unnecessary in the present cases very closely to consider the
extent of such restrictions, if any, which are to be implied upon the
power and duty of the officer to abate what the law has declared to
be in substance and effect a public nuisance. The regulations
imposed by the statute upon the ownership and keeping of dogs are
reasonable and easy to be complied with. If any dog is an object of
value or of affection to his owner he has only to procure and record
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a license and put on a collar, in order to bring it under the
protection of the law.

“It is agreed that neither of the plaintiffs had complied with the
statute in these respects, and there is nothing in the facts agreed in
either of the cases from which it can be inferred that the defendant
committed any trespass upon the plaintiff’s premises, or any act
tending to a breach of the peace. Under the defendant’s authority
and duty to kill or cause to be killed all dogs not licensed and
collared, ‘whenever and wherever found,’” he had clearly a right
peaceably to enter for that purpose, without permission, upon the
close of the owner or keeper of such a dog, and there kill it.”1

Regulations of this general character are to be found in very many,
if not most, of the States. The constitutionality of laws has been
very generally sustained, which authorized the killing of all dogs
without a collar.2 And it has frequently been held lawful for the
State, as an encouragement for the rearing of sheep, to discourage
the keeping of dogs by the requirement of a license fee for each
dog.3 And conceding the right of the State to require a license fee
for the keeping of a dog, which is intended to operate as a check
upon the keeping of dogs, the amount of the license is not open to
judicial revision. It cannot be confined by judicial intervention to
the mere expense of issuing the license. In order to operate as a
restraint upon the keeping of dogs, the amount of the license must
be large enough to make it burdensome to keep dogs, and, as has
been fully explained in connection with the discussion of licenses in
general,1l the imposition of such licenses, as a restraint upon the
doing of some thing which inflicts or threatens to inflict injury on
the public, is free from all constitutional objections.2

In many of the States compensation is given by statute to the
owners of the sheep killed by dogs, and a summary proceeding is
usually provided for recovering damages from the owner of the
dog. But in order to be constitutional, the act must provide for a
judicial examination of the wrong done and the damage suffered,
with a full opportunity for the owner of the dog to be heard. In New
Hampshire a statute of this kind was declared to be
unconstitutional so far as it undertook to bind the owner of the dog
by the amount of damages, which had been fixed by the selectmen
of the town without giving him an opportunity to be heard on the
question of damages.3 In Michigan a statute was sustained, which
required the money, collected from the enforcement of the tax
against dogs, to be kept as a fund for the reimbursement of sheep
owners for the losses of sheep, which have been killed by dogs.1
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§177.

Laws For The Prevention Of Cruelty To
Animals.—

From a scientific standpoint, perhaps the most curious phase of the
exercise of police power is embodied in the laws for the prevention
of cruelty to animals. These laws now prevail very generally
throughout the United States, and public sentiment is in most
communities unusually active in its support, and is not restrained
by any difficulty in finding a scientific justification for the law. The
enactment and enforcement of the law are prompted by a tender
sympathy for the dumb brutes, who while serving human ends are
being subjected to cruelty. These statutes are designed, as the
language of the statutes expressly indicates, for the prevention of
cruelty to animals. Whose rights are protected by the enactment?
Those of the animals? Are animals, other than human beings,
recognized as the subjects of rights? Cruelty to animals might be
claimed as an offense against public morality and the public sense
of mercy. But that is in the nature of an afterthought, suggested as
an escape from the logical dilemma, with which one is otherwise
confronted in the consideration of these laws. Whatever may be
said to the contrary, in the enactment of these laws, there is an
unconscious, if not admitted, recognition of legal rights in the
dumb animals, who are subjected to man’s dominion. They are by
such legislation placed in the same legal relation to the freeman as
the slave was in the days of slavery. Both are the property of the
freeman; the master’s power of control was limited only by just
such laws, as the one now under consideration, which were
designed to prevent cruelty in their treatment. It is the torture to
the animal that is prohibited, wherever it was done.1 If the law was
considered and justified merely as the prohibition of an offense
against the public sense of mercy, and involved no recognition of
rights in the dumb animals, the operation of the law would have to
be confined to public acts of cruelty, such as unmerciful beating on
the streets and other thoroughfares. But it is plain that the
ordinary law for the prevention of cruelty to animals is broken as
much by cruel treatment in the stable as in the public highway;
whether done in the presence of a large assembly, as in the cock-
pit, or with no others present than the person whose anger or pure
maliciousness induces the act of cruelty. The animals so protected
must be recognized as subjects of legal rights. And why should they
not be so recognized? Is it not self-conceit for man to claim that he
alone, of all God’s creatures, is the possessor of inalienable rights?

PLL v7.0 (generated September, 166

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

The powers of these societies for the prevention of cruelty to
animals are not limited to the prevention, and the prosecution of
persons guilty, of acts of cruelty towards the dumb animals. They
are, likewise, authorized to apprehend disabled animals, and, if
they are incurable, to destroy them in the most expeditious and the
least painful manner. Here, as elsewhere, wherever public officers
are authorized for various reasons to kill animals belonging to
private individuals, the agent for the society for the prevention of
cruelty to animals is authorized to kill hopelessly disabled animals,
without the previous consent of, or notice to, the owner.2

The medical profession has frequently been assailed by these
societies and by private individuals, for their practice of vivisection.
Anti-vivisection societies have been formed in England and in this
country for the purpose of securing laws for the prohibition of
vivisection; so far, I believe, without success. The constitutional
question, which would seem to be involved in such proposed
prohibitory legislation, is not difficult to solve and answer. The
criminal or immoral element in acts of cruelty, is not the infliction
of pain, but the infliction of pain without just cause or excuse.
When a steer is knocked in the head, and his throat cut, in order
that he may be converted into beef for human consumption, pain is
inflicted; but it is not a wrongful act of cruelty, either in the domain
of law or of ethics; because the motive of the act, viz.: provision for
the sustenance of a more valuable human life, being held by
everyone, but vegetarians, to be both just and laudable, justifies the
infliction of the pain and the taking of the animal’s life. A butcher is
not to be classified in this respect with the driver who in a fit of
passion knocks his horse in the head, because it cannot draw the
overload which has been put in the cart. According to prevalent
public opinion, the butcher does praiseworthy, or at least, an
unblameworthy act, when he knocks the steer on the head; while
the driver deserves the condemnation of the community, and the
punishment provided by law, when he inflicts the same pain upon
his overloaded horse. The element, which differentiates the two
cases, is the motive with which the blow has in the two cases been
given.

The same principle of differentiation is applicable to, and should
alone determine, the right or wrong of vivisection. The boy, who
tortures a cat by tying a tin can to its tail, cannot be judged by the
same norm, which determines or should determine the moral
character of an original investigator who flays a live cat or rabbit,
in the pursuit of scientific knowledge, which, when gained and
thoroughly established by such investigations which can alone be
pursued with the aid of vivisection, will promote the health and
happiness of the human race. The boy ought to be spanked; the
physician, praised and commended.
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Regulation of the practice of vivisection is profoundly different
from its prohibition. Laws, which permitted vivisection, wherever
its practice tended to promote the welfare of the human race by the
extension of medical and biological knowledge, and prevented and
punished resort to the practice, whenever it was pursued by
laymen for the gratification of a love of cruelty or an idle curiosity,
would be absolutely free from constitutional objection; and would
be in perfect harmony with the ordinary laws for the prevention of
cruelty to animals.
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§ 178.

Regulation Of Contracts And Rights Of
Action.—

The validity of an ordinary contract cannot be impaired by State
legislation, for it is protected from such an attack by an express
provision of the Federal constitution.1 Any law, therefore, which
changes the character of the obligation, either by diminishing or
increasing its burden, is void because it impairs the obligation.2
The obligation of the contract, which is thus protected from
impairment, is civil and not moral; that is, the contract must be
legal, according to the provisions of the law in force when the
contract was made, in order that it may claim this protection. An
illegal contract creates or supports no rights, in short has no legal
existence.3 It will not be necessary to explain in this place how far
laws may be enacted for the regulation of subsequent contracts, for
this matter has been fully discussed in another connection.1 Nor is
it necessary or appropriate to explain here in detail what is
included under the term “contract,” in the sense in which the word
is used in the constitutional provision referred to.2 The term
contract is here employed in the sense of “executory contract,” an
agreement between two or more, for a valuable consideration, to
do or give something.

This means that there must be words of positive contract, so that a
clear and positive obligation has been made; and that obligation
must have been supported by some valuable consideration. Thus,
for example, if a statute, which in one section declares that the
revenues of a city “shall” be devoted to the liquidation of
obligations for current expenditures, provides in another section
that the surplus revenues “may” be applied to the payment of
indebtedness of former years; the latter provision, in which the
permissive “may” was employed, did not create any binding
obligation, which may not be impaired by a subsequent repeal of
the statute.3 And, in illustration of the necessity of a valuable and
substantial consideration, in order that a contract may be protected
by the constitutional provision against the impairment of the
obligation of a contract, the following case may be consulted. It
holds that the acceptance of a gratuitous trust does not constitute
such a contract, as that it would in a constitutional sense be an
impairment by a statute, subsequently enacted, which provided for
the allowance to such a trustee of compensation.1
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Two recent cases from the Supreme Court of the United States may
be referred to in illustration of the retrospective and prospective
operation of a statute, which is held to impair the obligation of a
contract. In one case,2 the facts were these: A Texas statute of
1854 made grants of land to certain railroads. Subsequently, the
charter of a certain railroad was amended, so that the privileges of
the act of 1854 may be accorded to it, provided the railroad in
question was confined to a prescribed route. This road was sold
under foreclosure of mortgage, and transferred to a new company,
which had been incorporated to operate the road. By the act of July
27th, 1870, this new company was authorized to abandon the old
route of the road and to construct a new roadbed. The Constitution
of 1869, however, prohibited the grant of public lands to any
railroad. It was held that the constitutional prohibition applied to
the new road, and avoided any grant to it of public lands; while it
did not affect any of its rights derived from the contract of the
State with the old company. In a subsequent case3 under a similar
grant in 1866 of public lands to the railroad in question as a part of
the charter contract, the railroad had not completed their entire
authorized line, and had not acquired the title to all the land to
which it was entitled under the land grant act, when the
constitution of 1869 went into operation. The court held that the
constitutional prohibition could not apply to that part of the land
grants to that railroad which were still incomplete without
impairing the charter contract. Any such application of the
constitutional prohibition was void and of no effect.

The constitutional provision against impairing the obligation of
contracts is held to be binding only upon the States. But there can
be no doubt that similar action by Congress would likewise be
unconstitutional, because it would deprive one of his property
without due process of law.1

Very little difficulty is ever experienced in determining when and to
what extent an enactment impairs the substantive rights of parties
to an existing contract; and when such an impairment of the
obligation of a contract comes within the constitutional inhibition.
The rule is very plain that no impairment of the substantive rights
under a contract is permissible by subsequent legislation. A few
examples, drawn from recent adjudications, will amply illustrate
this portion of the subject.

Where a city and a railroad enter into a contract that the expense
of maintaining and repairing a viaduct shall be divided between
them, with no limitation as to the amount of the aggregate
expenditure for that purpose, the State, in the exercise of its
ordinary police power, reserves to itself the power to determine the
amount that must be expended in the maintenance and repair of
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the viaduct; and may increase the burden to the company far
beyond the expectations of the company, without violating the
constitutional provisions as to the inviolability of contracts.2 So,
also, inasmuch as the right of inheritance of property from a
decedent rests absolutely upon a legislative fiat, and is not
supported by any principle of absolute or natural right,3 it has been
held, and rightly held, that a statute, which provides for escheat,
after personal notice to all known claimants, and notice by
publication to all unknown claimants, is not unconstitutional as an
impairment of the obligation of a contract.4 The well-known case of
the Charles River Bridge v. Warren River Bridge,1 may likewise be
cited in this connection. In that case, the facts were these: The
Charles River Bridge Company had been authorized to establish a
bridge across the Charles river, and to charge toll for its use by the
public. Subsequently the legislature of Massachusetts authorized
the construction of a second and parallel bridge, known as the
Warren River Bridge. The construction of the second bridge
impaired the value of the first bridge franchise by the serious
diminution of its profits, and ultimately destroyed its value;
inasmuch as the second bridge was to be opened to the public free
of charge, some time before the expiration of the franchise of the
earlier bridge. The Supreme Court of the United States held that
the charter rights of the Charles River Bridge Company had not
been impaired in the constitutional sense by the grant of franchise
to a competing bridge company; on the ground, that no grant of a
public franchise, like that of a bridge, will be presumed to be an
exclusive monopoly, in the absence of an express legislative
declaration to that effect; and that the incidental injury, proceeding
from the grant of a second competing franchise, does not constitute
an impairment of the obligation of the charter contract with the
earlier bridge company.

But contracts with public corporations, like a city or county, no less
than contracts with private parties, are protected by the
constitutional inhibition of laws impairing the obligation of
contracts. For example, laws which impose upon cities and towns a
limitation of their power to contract debts, or which direct the
observance of certain requirements in order to incur a legal
liability, can never have a retrospective effect, so as to affect the
validity of antecedent debts which have been incurred in full
compliance with the then existing law. Thus, a constitutional
provision, which limits the lawful indebtedness of a city or town to
ten per cent of the assessed valuation of the real estate within its
limits, cannot be applied, so as to invalidate contracts with the city
or town which were made prior to the adoption of this
constitutional provision. The fact, that it was a constitutional
amendment instead of an ordinary statutory enactment, made it no
less an unlawful violation of contractual rights.1 And so, likewise, a
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law is unconstitutional which requires that a vote of the taxpayers
shall determine whether the debts of an old municipal corporation
shall be assumed by its successor, which is provided for by a
general reincorporation of cities and towns. Such a law impairs the
obligation of an existent contract which would be enforced against
the succeeding municipality, without any vote or other approval or
assumption of the debt.2 On the other hand, it has been held that
where an existent county is divided into two new counties, there is
no impairment of the obligation of contract, if the existing county
debt is proportionally divided between the two new counties.3

Where a city enters into an agreement with a contractor for the
construction of sewers in certain named streets the contract cannot
be subsequently annulled by ordinances, even though the
ordinance of abrogation be passed before any of the work be
done.4 So, also, is it unconstitutional to make the repeal of an
existing law, under which claims for damages to property arising
from the opening of new streets were to be adjusted, apply to
pending suits which have been carried so far to completion as to
have secured an appraisal and judicial approval of it.1 So, also, is it
not permissible to change by subsequent legislation the order
previously prescribed, in which warrants should be paid by the city
treasurer out of the funds of the city. Such a statutory change
would constitute an unlawful impairment of the obligation of the
contract of the city, which is evidenced by the warrant.2

Contracts, creating liabilities on the part of private individuals to
public or municipal corporations, are equally protected from
impairment by subsequent legislation. A State law, which releases a
State officer and his sureties on his official bond from liability to a
township, is unconstitutional and void.3

Another important phase of the protection of contracts from
impairment by subsequent legislation, is found in the application of
the constitutional principle to the effect of judicial construction of
the validity of a contract. It has thus been held that, where a State
Supreme Court has declared a statute to be valid, which
determined the validity of certain series of contracts, and parties
have entered into these contracts in reliance upon the decision, so
rendered in favor of their validity, there would be an
unconstitutional impairment of the obligation of a contract for the
court to reverse its decision in respect to the validity of the statute,
and in consequence to declare invalid any contract of the series,
which they had sustained in their earlier decision. But the rule of
stare decisis would not thus control the decision of the court in
respect to the validity of another similar but different statute.4 But
it is only the decision of the court of last resort of a State, which
will have the effect of estopping the State from subsequently
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questioning the validity of bonds and other contracts, which have
been made, in reliance upon the decision. The favorable decision of
a nisi prius, or of an intermediate appellate court, will not have the
effect of making the contracts and debts secure against a reversal
of the judgment in a subsequent case.l

Inasmuch as the law prohibits the individual from redressing his
own wrong, he is entitled to an appropriate action in the law courts
of the country. A denial of this right of action would be as much an
interference with the right that has been violated, as the original
trespass was. If the violated right is a broken contract, an absolute
refusal of all remedy would impair the obligation of a contract in a
constitutional sense, and the law taking away all remedies would
be void.2 For a like reason, a law, which would take away all
remedies for the violations of other rights, whether of persons or of
property, would appear to violate the legal sanctity of the
substantive right. If it be a right of property that has been
transgressed, the deprivation of the right of action would be an
interference with vested rights; and so also would it be an
infringement of one’s personal security, if a right of action was
denied for a trespass upon one’s person or liberty. But it has been
held by the United States Supreme Court that a constitutional
convention of a State may take away existing rights of action,
provided the obligation of a contract is not impaired, or a
punishment inflicted.3 There is certainly no express provision of
the constitution which protects these rights of action from
interference by legislation; but it would seem to us that the
constitution protects from undue interference the right to resort to
the courts for redress of one’s wrongs, as much as it does the right
to pursue a harmless occupation. They are equally essential to the
pursuit of happiness. It would be an act of tyranny for a
government to deny the right to redress one’s own wrongs, and at
the same time to refuse an appropriate remedy. It is probable that
the Supreme Court would have decided differently, if the
constitutional provision under consideration had had reference to
other rights of action than those growing out of the conflict of war.

The cases are very few in which even an apparent denial of all
remedy would be permitted to apply to existing contracts. Where,
however, no right to a remedy can be claimed, independently of an
express statutory authorization, as in the case of a claim against a
State government, it has been held by the Supreme Court of the
United States that a law, repealing a statute which provided for the
adjudication and auditing by the courts of claims against the State,
did not constitute, when applied to existing claims, any
constitutional impairment of the obligation of the contract. And,
even when this conclusion has been reached by the State courts,
through an erroneous construction of the operation of the
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supposedly repealing statute, the Federal courts will not interfere
to correct the error.1

On the other hand, it has been held that there is no violation of the
vested rights of a defendant, if a statute, providing for the survival
of causes of action for personal injuries, which otherwise abated at
the death of the plaintiff, is made to apply to all existing causes of
action of that kind, whether suit has been or may hereafter be
brought.1

The right of appeal to a higher court is never considered so
essential a part of the remedy that it may not be granted, taken
away or enlarged, without impairing the substantial rights of
parties to a contract. These changes in the right of appeal may be
made at the discretion of the legislature. The citizen has no vested
right in an existing right of appeal.2 It is also permissible for a
legislature, without impairing the obligation of a contract, to grant
the right of appeal to cases which involve a given amount in value
and over, and to deny the right in cases, in which the amount
involved falls below the stated limit.3 On the other hand, there is
no impairment of the obligation of a contract, if a statute, granting
the right of appeal where none existed, or extending an existing
right of appeal, is made to apply to an existing contract or cause of
action.4

As long as a substantial remedy is provided, the character of it may
be changed at the pleasure of the legislature; and when it applies
to the enforcement of a contract, such a change, however material,
will not be considered to impair the obligation of a contract, even
though the change is to a less desirable or convenient remedy.5
The most radical changes are permissible, as long as a substantial
remedy remains. It is not considered to be a right, privilege or
immunity of citizen, guaranteed either by the national or State
constitution, to employ any particular form of action in the
prosecution of a claim.1 It is fully within the competency of the
legislature to prescribe the form of complaint, as well as the form
of action.2 And this is true, even though the new remedy or form of
action may be more summary and expeditious.3 The only limitation
on the power of the legislature to change the remedies or forms of
procedure, and to apply the new remedy or form of procedure to
existing causes of actions, is that the change must not work any
denial to the reasonable enforcement of any substantive rights of
the parties litigant.4

A law may take away from existing contracts the right to confine
the debtor, and yet not impair the obligation of the contract.
“Confinement of the debtor may be a punishment for not
performing his contract, or may be allowed as a means of inducing
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him to perform it. But the State may refuse to inflict this
punishment, or may withhold this means, and leave the contract in
full force. Imprisonment is no part of the contract, and simply to
release the prisoner does not impair the obligation.”5 In the same
way, an altogether different remedy may be provided without
taking away any existing remedy; as, for example, where a statute
imposed a penalty on a lessee for continuing in possession after the
termination of the lease; its application to existing leases was held
not to constitute an unlawful impairment of the obligation of a
contract.1

So, also, has it been held that it constitutes no impairment of the
obligation of a contract, in a place where a party has contracted to
furnish water to a city, if a subsequent statute makes the violation
of these contractual obligation a criminal misdemeanor. By entry
into these obligations to furnish water, the party has assumed a
public duty, the violation or non-performance of which merits the
severest punishment.2

Changing the locus of the suit for ejectment does not violate any
constitutional provision; as where a new law authorizes a suit in
ejectment to be brought in a county, other than that in which the
land concerned lies. It is said that there is no vested right in the

defendant to have the case tried in the county where the land is

situated, or by a jury of that county.1

As long as the changes in the forms and rules of procedure do not
interfere with the reasonable enforcement of the substantive rights
of the parties, it cannot be said that the application of the new
forms, or the new rules, to existing contracts and causes of action,
constitutes an impairment of the obligation of a contract.

The service of process, on all persons whose rights and interests
will be affected by a decree, is a fundamental requirement of
justice. Any gross or plain violation of this fundamental
requirement would certainly be in violation of the spirit, as well as
of the letter, of the constitution, as it has been held in a number of
cases. And, in ordinary cases, i. e., in the case of persons who live
within the reach of the process of the court, nothing but personal
service would answer the requirement of the constitutions. Service
by publication or posted notice, in the case of residents of the
State, in which the court has jurisdiction, could not be authorized
by statute. Such a statute would be unconstitutional, because it
would constitute an unlawful impairment of the obligation of a
contract.2 Thus, the Ohio registration land act of 1896, was held to
be unconstitutional, because it provided for service by publication
on all persons, interested in the title to a tract of land, who resided
outside of the county.3
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But where persons, who are interested in the subject-matter of the
suit, reside beyond the jurisdiction of the court, personal service is
impossible; and if no substitute were permitted, there would be a
frustration of justice in many cases, unless the statute dispensed
altogether with the service of notice on non-residents, and allowed
judgment to be entered up, without notice of any kind, which would
be binding upon the non-resident parties. Service by publication
and by mail is provided as a substitutive process in such cases, i. e.,
in the case of non-residents, the additional service by mail being
required in every case where the address of the non-resident party
is known. The substitutive service of process by publication, in the
case of non-residents, has been uniformly declared to be
constitutional; at least, where there is property within the
jurisdiction of the courts, against which a successive levy might be
made in the enforcement of the judgment of the court.1 But it is not
denied that service by publication is insufficient in other cases. It is
an universal, and, so far as I know, an unquestioned rule, that
service by publication against a non-resident will give a court full
jurisdiction to render a decree of divorce, where the party plaintiff
is a bona fide resident of the State.2 It has been held in New Jersey,
that service by publication is sufficient to fasten a personal
judgment upon a non-resident, in a suit in which he is jointly liable
with one or more residents.3

But every one, who may be interested in the results of an action,
need not be served with process, if he is legally represented by
those who have been served. Thus, where suits for the enforcement
of claims against a decedent are brought against executors or
administrators, it is not necessary that the widow and heirs of the
deceased should be made parties, even though the suit be for the
foreclosure of a mortgage on the so-called community property; i.
e., property which had been owned jointly by the husband and wife,
during the life of both.1

It is not an uncommon statutory provision, that in certain cases the
plaintiff shall give security for costs, as a condition precedent to
the maintenance of the suit. This requirement is held to be
constitutional, and not to constitute a denial of justice.2 It has also
been held to be constitutional to tax the costs of a criminal
prosecution upon the prosecuting witness, if it should prove to be a
case of malicious prosecution, and to commit him to jail, until he
pays them.3

In the State of Washington, a statute was held to be
unconstitutional as class legislation, which provided that the
plaintiff shall recover attorney’s fees in all actions for injury to
stock by railroad companies; no general provision being made for
the recovery of attorney’s fees in other and similar actions.4 But
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the contrary opinion was reached by the Supreme Court of Illinois
in a case in which the statute provided for the payment of a
reasonable attorney’s fee to the successful plaintiff in all suits by
servants for the recovery of wages, which have been brought only
after a previous demand in writing for payment. The statute was
held to escape the constitutional condemnation of class
legislation.5

The statutes, which provide for the claim and enforcement of
mechanics’ liens, in favor of workmen, who have expended labor
upon the property, and of the material men, who have furnished
supplies, furnish a number of opportunities for raising
constitutional questions. Where the property is owned by the
person who has employed the workman, or who has ordered the
materials which have been used in the repair or improvement of
the property, and the title to the property is in such a person, free
and clear of all other liens and mortgages; the case is a very simple
one, and furnishes little or no opportunity for doubt of its
constitutionality. On the other hand, the grant of such a lien
involves the creation of so vested an interest as that the repeal of
the statute authorizing it will not, and cannot, affect the life and
vigor of a lien which has been acquired under the statute prior to
its repeal.1 But where the property, against which the lien is
lodged, does not belong to the person who contracted for the
supplies or labor, or where it is already subjected to other adverse
claims or liens, the conflicts of rights become more imminent, and
constitutional questions more likely. Thus, most of the mechanics’
lien laws authorize the filing of liens for labor and materials against
property upon which they have been expended, where an
independent contractor stands between the property owner and the
laborers and material men, and with whom all the contracts have
been made. The cases are unanimous that the provision for such a
lien in such cases is not an unconstitutional interference with
contract or vested rights, where the statute is not given a
retroactive effect, in order to apply to contracts which are made
prior to the enactment of the lien law.2 And it does not offend the
constitutions, if the statute requires the contractor to give the
property owner a bond of indemnity, upon which recovery might be
had on motion for any judgment which might have been obtained
against the property owner in the enforcement of mechanics’ liens,
provided the contractor be given an opportunity to contest the
claim.1 In the Missouri caseZ2 it was held that the law was not
unconstitutional, although the lien was granted to laborers and
material men, irrespective of the condition of the account between
the contractor and the property-owner, or the amount of the lien in
relation to the sum due to the contractor. But the United States
Circuit Court, in one case, held that both facts should be
considered in the enforcement of the lien, so that the property
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should not in any event be thus subjected in the aggregate to any
amount larger than the contract price of the improvements; and
that where payments have been made to the contractor before the
filing of the lien, that amount should be deducted from the contract
price, in order to determine the amount for which the property can
be held liable in the enforcement of such liens. The court held a
lien law to be an unconstitutional interference with contract rights,
which disregarded these principles.3

Still, it must be admitted that the position taken by the Missouri
court is generally supported by the other State courts, except that
it has been held to be unconstitutional to grant liens to workmen
and subcontractors on contracts, which have been made prior to
the enactment of the lien law.4 It has thus been held to be
permissible to enforce a lien in favor of laborers, without giving the
property owner any notice whatever of the claim for wages against
the contractor; the only effect of the want of notice being that a
judgment against the contractor will not be conclusive against the
property owner as to the amount of the claim.5 On the other hand,
the requirement of notice is so favored as that a statute, amending
the existing lien law, which requires notice to be given to the
property owner, may be given a retroactive effect, to apply to
contracts which are made, but unperformed, prior to the enactment
of the amendatory statute.l A statute of Alabama was held to be
unconstitutional, as a taking of private property, which provided
that, where the property owner had not notified a material man not
to furnish supplies to the contractor, the failure to give such notice
in writing would be prima facie evidence that the materials had
been ordered by and with the consent of the owner.2

Another occasion for conflict of rights and the raising of
constitutional questions, in the imposition of mechanics’ liens,
arises when the property is already subjected to some other lien or
mortgage; and the attempt is made under the law to give priority to
the mechanics’ lien over the existing liens and mortgages. In
Minnesota, it has been held that the mechanics’ lien law was
unconstitutional, as an interference with vested rights, in so far as
it gave priority over such earlier liens and mortgages to the later
mechanics’ lien.3 But other cases from the far western States
maintain that the provision for such priority of the mechanics’ lien
does not impair the obligation of a contract or interfere with vested
rights, in the constitutional sense; and they hold that the lien law is
not unconstitutional for that reason.4 In Missouri, a statute was
declared to be constitutional, which provided that the debts of an
insolvent, which were contracted for labor, should have preference
over other debts, by complying with certain requirements of the
statute.5 The position of these latter courts seems to me to be
sound. Inasmuch as all artificial values are the product of the
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combination of labor and materials, it is natural to presume that
when labor or materials have been expended upon a piece of
mortgaged property, the value of the security has been enhanced to
the value of the labor, or of the materials, or of both, which have
been expended upon the property. Where the debtor has not paid
for this labor or for these materials, the prior mortgagee or lien-
holder has not, in theory at least, suffered any damage by the grant
of a prior lien to the laborer or material man; for, after deducting
the wages and cost of material from the present value of the
improved property, the remaining value of the property is exactly
what the whole value would have been, had not the improvements
or repairs been made.

Where mechanic’s liens are imposed upon property by statute, they
would be of little value, if provision was not made for enforcing
them against the property, after a sale of the land. These statutes
usually require that the claims should be proven and filed, so that a
subsequent purchaser will have notice of the existence of the liens
and of the claims which support them. It would seem at least
unjust, if not unconstitutional, to enforce mechanic’s liens against
bona fide purchasers of the property, if no provision is made for
filing them in a public office, whereby an investigation may reveal
their existence to the purchaser. The absence of such provision
would make every purchaser of property take it at his peril. It has,
however, been held in the State of Washington, that a law was
constitutional, which declared it a conclusive presumption that a
purchaser of property was not a bona fide purchaser, if he should
fail to see to the settlement of any claims for wages for which liens
upon the property, in accordance with the statute, may be filed
within thirty days after the purchase and transfer of the property.
The lien law in that State gave claimants thirty days, in which to
file their claims for securing the lien of the property; when under
this provision of the statute, the lien would date back to the day of
contract, and take priority over the title of a subsequent purchaser
for value. The practical effect of the statute was to suspend the
settlement of all contracts for the sale of property, for thirty days,
in order to protect the purchaser against liens which may be
subsequently filed against the property. The court held the law to
be constitutional.l

In connection with the enforcement of mechanics’ liens, the
Alabama statute provided that the lien should cover a reasonable
attorney’s fee. But the Supreme Court of the State held this
provision to be in conflict with the State constitution.2 A contrary
opinion was reached in a similar case in Montana.3

Somewhat similar to the imposition of attorney’s fees for non-
fulfillment of contracts is the provision of a penalty for non-
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performance of a contract or of a contractual or other obligation.
And yet it is different. If the sum recovered under such
circumstances be an approximate compensation for the damages
which have been suffered on account of the breach of the contract
or the non-performance of some legal duty, it is only a reasonable
provision for indemnity against loss. But if the sum recovered bears
no relation to the damage suffered, then it is in the strict sense of
the term a penalty and punitory in character, which it would seem
that the parties could not provide for justly by an express
stipulation in the contract. For, so opposed was and is equity to the
enforcement of a stipulated penalty, that it will furnish relief from
the enforcement of such a penalty in every case, in which the
actual damage suffered can be computed with reasonable accuracy.
Thus a statute, which provided as a penalty, for the nonpayment of
an insurance policy within the time prescribed in the policy, twelve
per cent of the amount recoverable on the policy, in addition to
attorney’s fees, was held to be unconstitutional.1 On the other
hand, a statute was sustained in Nebraska, which provided for the
recovery of a penalty, if the mortgagee refused to discharge a
chattel mortgage which had been paid.2

The rules of evidence may also be changed without affecting the
substantive rights involved. No one can be said to possess “a right
to have one’s controversies determined by existing rules of
evidence.”3 These rules are always subject to change and
modification by the legislature; and a new rule can be made to
apply to existing rights of action, without interfering with vested
rights, or impairing the obligation of a contract. Thus, a law could
apply to existing rights of action, which permitted parties in
interest to testify.4 So, also, is it constitutional for a statute to deny
the admissibility as evidence of the application for life insurance,
where the application and its contents have not been made a part
of the policy by actual attachment thereto of a copy of the
original.5 In the same way may a statute apply to existing rights of
action, which changed the burden of proof from the plaintiff to
defendant; as, for example, where a tax title is made by statute
prima facie evidence of a compliance with the regulations for the
sale of land.6 On the same grounds it has been held to be
constitutional for a law to provide that the failure of a bank, within
thirty days from the time that a deposit has been received, shall be
prima facie evidence of knowledge of insolvency at the time when
the deposit was made.1 On the other hand, a law of Alabama was
held to be unconstitutional, which by creating a prima facie
presumption, threw the burden of proof upon the property owner,
that he did not order or assent to the order of labor or materials
which had been expended on his property by a contractor, in every
case in which he had not in writing notified the parties dealing with
the contractor of the want of authority.2
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But a statute cannot preclude the right to a judicial examination
into the facts of a case, by making a certain set of circumstances
conclusive evidence of the existence of the right of the plaintiff to
recover or to be nonsuited. Except in the case of estoppel, where a
man is denied the right to question the truth of his representations
which he has made falsely to another’s hurt, there can be no
prejudgment of one’s rights by the creation of conclusive
presumptions.3 For this reason, a tax deed cannot be made
conclusive evidence of facts, such as compliance with the statutory
requirements for the advertisement of the property or the making
of proper parties, and the like. The deed may be declared to be
prima facie evidence, but not conclusive, without violating
constitutional principles.1

In the illustration of the operation of statutory estoppels, reference
may be made to a Missouri statute, which provided that in suits on
fire policies, thereafter issued or renewed, the insurance company
would not be permitted to deny that the property was worth the
amount of the policy, at the time that it was issued. The deed was
declared to be constitutional.2

The ordinary rule of oral evidence is that it must be given by the
witness in the presence of the jury and court. The appearance and
manner of the witness on the stand, as well as the opportunity for
cross-examination by the opposing counsel, increase the value of
his testimony. The absence of a material witness is generally
recognized as a good ground for asking a continuance of the case;
and one continuance is ordinarily granted as a matter of course. A
Missouri statute, however, was sustained as constitutional, which
authorized a court in a civil action to refuse a continuance on
account of an absent witness, when the opposing counsel admits
the facts, which this witness was expected to testify to.3

It has also been very generally held to be no impairment of the
substantive rights of action, if a law should be enacted exempting
certain property of the debtor from execution, to an extent not
permitted when the contract was executed or the judgment was
obtained. “Regulations of this description have always been
considered, in every civilized community, as properly belonging to
the remedy to be exercised or not, by every sovereignty, according
to its own views of policy or humanity. It must reside in every State
to enable it to secure its citizens from unjust and harassing
litigation, and to protect them in those pursuits which are
necessary to the existence and well being of every community.”1

It has, for example, been held to be constitutional to provide for the
widow of a deceased insolvent an allowance of one thousand
dollars out of the estate.2 But, of late, there has been a change in

PLL v7.0 (generated September, 181

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

the current of judicial opinion; and the tendency now, in some of
the courts, is to deny the constitutionality of the changes in the
exemption law, which are made to, and so far as they do, apply to
existing contracts.3 For example, a South Dakota statute, which
provided that the amounts, falling due on a policy of life insurance,
“heretofore or hereafter” issued and made payable to the estate of
the insured, shall to the extent of five thousand dollars inure to the
benefit of the widow, or husband, or minor children, free from the
claims of creditors. The court held the statute to be
unconstitutional, as an impairment of the obligation of a contract,
so far as it was made to apply to antecedent transactions.1

So, it has been held, that homestead laws cannot be made to
restrict the right of execution on existing contracts, where there
had previously been no homestead law.2 But a homestead can be
claimed against judgments which are procured on existing rights of
action arising out of torts; since these claims do not become debts
until they are reduced to judgment.3

Naturally, an act which exempted all the property of the debtor
from execution, would, like the law which deprived the creditor of
all remedies, be void, because it impaired the obligation of a
contract.4 In those States, also, where the constitution expressly
prohibits special legislation, the exemption law, to be
constitutional, must apply uniformly in behalf of all classes of
debtors. A statute, which exempted certain enumerated property to
the value of five hundred dollars, where the execution was issued
on a judgment for labor, other than professional services, was
declared in Michigan to be unconstitutional as special or class
legislation.5

For the same reasons, 1. e., that it constituted an impairment of the
obligation of a contract, has it been held to be unlawful to provide
new defenses, and to apply them to existing contracts. This was the
conclusion reached in a case, in which a new defense was given to
the process of garnishment.6 On the other hand, a statute was held
to be constitutional, which removed the ground under which a
pending attachment was issued and levied.1 A more rational case,
in which a conclusion similar to that in the last case was reached, is
that of denying the validity of a garnishment process which was
issued against an assignee for the benefit of creditors after the
assignment, and before the enactment of a statute which cured
some defects in the assignee’s bond. It was held that the
garnishment under those circumstances gave the garnishee
plaintiff no rights which the legislature could not abrogate by this
curative statute.2
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Another interesting phase of the regulation of rights of action is
involved in the enactment of bankruptcy and insolvency laws. The
power of the United States, by the enactment of bankrupt laws, to
provide for the release of the debtor from his contractual
obligations on the surrender of his assets to his creditors, cannot
be questioned, because the power is expressly given by the Federal
constitution.3 And it has been settled by the decisions of the United
States Supreme Court that the several States may provide similar
legislation, subject to the paramount control of Congress. When
there is a Federal bankrupt law, it supersedes the State law of
insolvency; but the latter comes into operation again upon the
repeal of the national bankrupt law.4 But the State insolvent law,
not being authorized by an express constitutional provision, cannot
be made to apply to existing contracts, since they cannot be
considered as having been made in contemplation of such a law.
State insolvent laws can only apply to future contracts.1

In the absence of a national bankrupt law, the making of
preferential assignments for the benefit of particular creditors is a
fruitful source of contention. In most of the commercial States, they
are either prohibited altogether, or they are subjected to strict
statutory restrictions and limitations. But there seems to be no
doubt of the constitutionality of a law which authorized such
preferential assignments, or which directly gave preferences to
certain classes of creditors; at least, so far as the statutes apply
only to future contracts.2 On the other hand, it has been held in
Tennessee to be beyond the power of the legislature to prohibit all
preferential transfers of property to satisfy certain debts, without
regard to the solvent or insolvent condition of the debtor. The
debtor was held to have a constitutional right to transfer property
in satisfaction of specific debts, and the prohibition of the
preferential assignments must be limited in its application to cases
of insolvency.3

An assignee for the benefit of creditors has no vested right in his
office, and he may by statute be removed without cause.4

The property of insolvent debtors is frequently placed in the hands
of a receiver, who is appointed by the court, and who administers
the property for the benefit of creditors and of the debtor, under
orders of the court. The receiver customarily makes contracts in
relation to the property, incurs liabilities and sometimes borrows
money. Where all of these things are done by him in conformity
with the orders of the court, these liabilities constitute a first lien
upon the property in his hands, which must be first liquidated
before the creditors receive any payments. Naturally, where the
receivership is vacated, without the sale of the property and
distribution of the proceeds among the creditors, and the property
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is restored to the owner, the liabilities which have been incurred by
the receiver must be provided for. A statute which provides in such
a case that the claims against the receiver must be paid by the
owner is clearly constitutional, in every case in which the original
appointment of the receiver was lawful.1

While a law would be invalid which denied to one all remedy for the
redress of his wrongs; and while resort to the courts for a
vindication of one’s rights may be considered as an absolute right,
which cannot be arbitrarily taken away; it is nevertheless true that
it is not the duty of the State to keep its courts open indefinitely for
the institution of private suits. It has performed fully its duty to the
citizen, when it has opened its courts to him for a reasonable time
after the right of action has accrued. It is also injurious to the
public welfare to permit suits upon stale claims; for the permission
of them gives an opportunity for the perpetration of fraud and the
infliction of injustice, in consequence of the intermediate loss of
evidence and death of witnesses, which prevent the defendant from
meeting and disproving the claim of the plaintiff. For these reasons
it has for time immemorial, and in all systems of jurisprudence,
been considered wise and proper, by the enactment of statutes of
limitation, to compel all rights of action to be prosecuted within a
reasonable length of time after the action has accrued. And it is
also the settled rule of American constitutional law that the
amendments to the statutes of limitation can be made to apply to
existing contracts without impairing their obligation in a
constitutional sense, provided after the enactment a reasonable
time is given for the institution of the suit.1

Some late cases reveal some interesting illustrations of this
principle. A Nebraska statute was held to be constitutional,
although it provided that no action shall be brought against
counties for failure to keep highways and bridges in repair, unless
it is commenced within thirty days after sustaining an injury
therefrom.2 A Denver ordinance, which required any one injured
upon the streets to give the mayor or city council a full notice of
the injury in writing within thirty days after receiving the injury, in
order to hold the city liable, was held to be constitutional.3 On the
other hand, a statute was sustained which prohibited parties to
contracts from limiting by express agreement the period in which
suit on the contract may be brought shorter than two years, and
which provided that no stipulation shall be valid, which requires
notice of inquiry to be given in a less time than ninety days.4

Two cases seem to be in opposition to the general rule as just
stated in the text, viz.: that an amendment to the existing statute of
limitations may be made to apply to existing causes of actions and
contracts, provided a reasonable time be given, within which suit
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may yet be brought on the existing contracts. In New Jersey, it has
been held that changes in the existing statute of limitations can not
apply to antecedent obligations.1

If the existing statute of limitations has run completely against a
certain contract or obligation, no amendment thereto can extend
the period in which suit might be brought on such a barred cause
of action. The retroactive operation of such an amendatory act
would be an unconstitutional impairment of the obligation of a
contract.2

The judgment is the final form of every cause of action, which is
contested; and it is said that in every essential sense, the judgment
is a contract, which is as much protected against impairment by
subsequent legislation as is the original contract or cause of action,
which by reduction to judgment becomes merged therein. The
laws, therefore, which control the effect and operation of a
judgment, cannot be changed by legislation subsequent to the
rendition of the judgment, and retroactively change the rights of
the judgment creditor. Thus, a law which authorizes the reopening
of a judgment, which has been taken in the absence of the
defendant, was amended to include judgments which have been
rendered upon the verdict of a jury; and the law as amended was
made to apply to a judgment on a verdict, which had been rendered
prior to the enactment of the amendatory statute. It was held that
the amendatory statute was unconstitutional and void, so far as it
was given this retroactive effect. It was valid only so far as it was
applied to future judgments.3 And, while the statute of limitation
may be changed and applied as changed to existing causes of
action, as has already been explained; it has been held that a
statutory change of the law relating to the perpetuation of a
judgment, could not be made to apply to any contract, which was in
existence when the statute was enacted.1

For the same reasons, it has been held to be unconstitutional for a
law to change the period of redemption of mortgaged property in
the foreclosure of mortgages, which antedate the amendatory
statute.2 The same conclusion was reached, in the case of an
amendatory statute, which took away the right of the mortgagee to
a personal judgment against the mortgage, or which limited the
enforcement of such a judgment to the property which was
included in the mortgage.3

On the other hand, apparently in complete opposition to the former
trend of authority, it has been held by the Supreme Court of the
United States, that the judgment was so far not a contract, as that
a law, passed subsequently, may change the rate of interest which
may be recovered on all existing judgments, which are based upon
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a contract which contains no provision for the payment of interest.
The court held that in such a case the provision for the payment of
interest on the judgment was clearly within the discretion of the
legislature, and may be changed at its pleasure, even in relation to
existing judgments.4

A statute of Rhode Island provided that when a trustee satisfied a
final judgment to the amount of the attached property in his hands,
it shall constitute a complete and final discharge of the debt on
which the judgment rested. The constitutionality of the act was
sustained, so far as it affects debts due to non-residents.5
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§179.

Regulation Of Ships And Shipping.—

In consequence of the exposure to the dangers of the sea, there
would be more or less danger of accident and damage to others in
the use of ships, if there were not some legal regulation of their
construction and management. All police regulations are therefore
lawful, which are designed and tend to diminish the dangers of sea
voyaging. They are not subject to any constitutional objections.

In the first place, it is lawful to prohibit the use of unseaworthy
vessels, and to provide for the inspection of all vessels and the
condemnation of those that are defective.1 The United States
government, under the Federal statutes, have appointed officers,
whose duty it is to perform this service to the traveling public. It is
also common to limit by law the number of passengers and the
amount of freight which a vessel may be permitted to carry;2 and it
is not unreasonable to require the master or purser of a vessel to
furnish to some public officer a statement of the amount of freight
or the number of passengers he may have on board.3 The
overloading of a boat with freight or passengers may be considered
an actual trespass upon the right of personal security of all those
who may be on board of the vessel.

The skill or ignorance of the master or captain, and other officers in
charge of the vessel, is of the utmost importance to those who
entrust their person or property to their care; and it is
consequently permissible to require all those who are applicants
for such positions to submit to examinations into their
qualifications, and receive a certificate of qualification, without
which they cannot assume the duties of such a post. This is so
common and reasonable a regulation that it has never been
questioned.1

The navigation of a vessel also requires some regulation by law to
remove doubt and uncertainty, and to insure uniformity in the
rules. The principal legal rules of navigation are those relating to
the use of colored lights at night, the regulation of fog signals, and
the rules for steering when two or more vessels come into close
neighborhood. These regulations are designed to prevent collision,
and a detailed discussion of them may be found in any work on
shipping and admiralty. It is not necessary to mention them here.
We are only concerned with a consideration of the constitutionality
of such laws in general. This regulation by law of the rules of
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navigation consists chiefly in adopting as legal and binding rules
those which had met with the approval of the best part of the
marine world, and the object of the interference of the government
is to secure fixity and uniformity. The constitutionality of these
police regulations has never been questioned.

The navigation of a vessel in mid-ocean involves no special
difficulty to any one who is at all skilled in navigation. But the
entrance into a harbor does require a peculiar knowledge of the
coast and of the currents in and out of the bay or river. It would,
therefore, be reasonable to require all vessels, on entering a
harbor, to be placed in charge of a licensed pilot, and, inasmuch as
the law makes it obligatory upon the pilot to beat up and down the
coast in search of vessels, which are bound for the port, it is held to
be reasonable to compel the master or captain to accept the
services of the first pilot who offers.2
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§ 180.

Marriage, A Natural Status, Subject To Police
Regulation.—

Whatever may be one’s views concerning the philosophical origin
of the institution of marriage; it matters not whether it is viewed as
a divine institution and a sacrament, or as the natural result of the
social and physiological forces; all are agreed that it has its
foundations in nature, and is not a human contrivance. Mankind
cannot be conceived as existing without this status, for the marital
relation is co-existent with, and must have accompanied, the
beginning of the creation. The natural element of marriage is
discoverable in like relationships among most, if not all, of the
lower animals. It is, therefore, but a natural status, one that is
brought into existence by natural forces, and cannot be
successfully prevented or abolished. The natural status of marriage
works for the good or woe of mankind, according as it is founded in
purity and rests upon sound spiritual and physical foundations, or
assumes a contrary character. The welfare of society is inseparably
wrapped up with the success of the marital relations of its
members; and ill-assorted marriages, marriages between persons
who are either mentally or physically unfit to enter into the
relation, will surely bring harm to society; while appropriate
marriages constitute the very foundation of society, and its welfare
depends upon the fostering and encouragement of them. Indeed
nations have often provided inducements to enter into the relation,
at times when the general extravagance of the people deterred
them from assuming the responsibilities of husband and wife. If,
therefore, a happy marriage between competent parties redounds
to the lasting benefit of society, and a marriage between persons,
who through mental or physical deficiencies are incapable of
contracting a happy marriage, produces harm to the State, surely
the State is interested in promoting and encouraging the former,
and discouraging and preventing the latter. The State may,
therefore, institute regulations having that purpose in view, in the
exercise of the ordinary police power. The right of the State to
regulate marriages, determining the capacities of parties, and the
conditions of marriage, has never been questioned. Indeed, it
would be absurd to assert that the State could not prohibit
polygamy, and deny the right of marriage to persons whose
marriage, on account of their deficiencies, or on account of their
near relationship to each other, is likely to be harmful to society in
one or more ways. Mr. Bishop says:1 “The idea, that any
government could, consistently with the general well being, permit
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marriage to become merely a thing of bargain between men and
women, and not regulate it by its own power, is too absurd to
require refutation.”

The tendency of modern thought is to recognize no limit to the
power of the government to regulate marriage. “Chief Justice
Cockburn, in one case, said that the Parliament could deny the
right of marriage altogether. It is not likely that others would go so
far in recognition of the police power of the State, for it is generally
conceded that marriage is a thing of natural right,”1 and cannot be
denied except for some good legal reason. But it does not seem to
be settled what are good reasons, and who shall determine what
they are. Mr. Bishop says: “Surely it (the government), will retain
the right to regulate whatever pertains to marriage in its own way,
and to modify the incidents of the relation from time to time as
itself pleases.”2 And while he recognizes the natural right to marry,
the only benefit derived from this recognition is to throw all
presumption in favor of the legality of the marriage, and require
the courts to sustain the validity of a marriage, “unless the legal
rule which is set up to prevent this conclusion is distinct and
absolute, or some impediment of nature intervenes.”3 Judge Cooley
admits that the State’s control of marriage is not unlimited, but
finds it difficult to determine the limitations. He says: “If the
regulations apply universally and impartially, a question of
constitutional law can scarcely arise upon them, for every
independent State must be at liberty to regulate the domestic
institutions of its people as shall seem most for the general welfare.
A regulation, however, that should apply to one class exclusively,
and which should not be based upon any distinction between that
class and others which could be important to the relation, must be
wholly unwarranted and illegal. This principle is conceded, but it is
not easy to determine what regulation would come within it.”4
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§ 181.

Constitutional Limitations Upon The Police
Control Of Marriages.—

It has been often asserted and explained in the preceding pages
that the police power can only extend to the imposition of such
restraints and burdens upon natural right as are calculated to
promote the general welfare by preventing injury to others,
individually or as a community. If this be the true limitation of
police power generally, and the governmental regulation of
marriage be conceded to be an exercise of police power, the
constitutionality of a police regulation of marriage may be tested by
determining, whether the regulation is designed, to, and does,
prevent a threatening injury to society or to others. If there is no
threatening injury and, so far as the judicial eye can discern, the
regulation is arbitrary and unnecessary, the court would pronounce
against the constitutionality of the regulation. Marriage being a
natural right, one is deprived of his liberty and the pursuit of
happiness, if such a regulation is permitted to prevent his
marriage. If it is only doubtful that the marriage would prove
injurious to others or to society, it would, of course, be proper, in
conformity with a general rule of constitutional construction, to
solve the doubt in favor of the validity of the regulation. But in a
clear case of arbitrary regulation,—i. e., where there is no
threatening evil outcome of the marriage which the regulation is
designed to prevent, it is clearly the duty of the court to declare the
regulating law unconstitutional.

For the purpose of testing their constitutionality, regulations of
marriage may be divided into those which are designed to prevent
injury to society and to third persons, and those which are intended
to afford protection to the parties to the contract of marriage. In
order that a regulation may be constitutional, it must fall into one
of these classes.

They may also be divided into the following classes: (1) Those
which relate to the capacity of parties to enter into a perfect
marriage state; (2) those which require certain forms of ceremony;
and (3) those which are intended to provide for proper harmony
and conduct of the parties to each other in the marriage state, in
respect to their actions generally, and also in respect to the control
of their property. The constitutionality of police regulations of
marriage will be discussed in this order.
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§ 182.

Distinction Between Natural Capacity And
Legal Capacity.—

While marriage, when consummated, constitutes a status, as a
result of the execution of the contract to marry, a valid contract
must precede a valid marriage; and the validity of the contract of
marriage is determined by the same principles which govern
ordinary contracts. Among those elementary principles are the
requirement of two persons competent to contract, the agreement,
and a consideration, which in the case of the contract of marriage
constitutes each other’s promise respectively.

The law cannot compel an individual to marry against his will, for it
is not a duty to the State to marry. His consent or agreement is
necessary to the validity of the contract. When, therefore, the
consent is not present, whether it arises from mental inability to
give the consent, or from duress or fraud, the contract of marriage,
and hence the marriage itself, must be declared void. Hence the
marriages of the insane, except during a lucid interval, or of a child
of such tender age and immature mind that he cannot be supposed
to understand the nature of the contract, and therefore cannot be
held to have given his consent, are void or voidable, from the very
nature of the case. The rules of law, which provide for the
avoidance of such marriages, only lend the aid of the courts to the
more effective enforcement of the laws of nature, and do not
involve the exercise of police power, since there are no restrictions
imposed upon the right of marriage but those which nature herself
commands. Police power is exerted only when an artificial
incapacity is created.
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§ 183.

Insanity As A Legal Incapacity.—

If the parties to the contract of marriage are of sane mind when the
contract of marriage is made and performed, the subsequent or
previous insanity does not affect the validity of the marriage status.
Having entered into the status through a valid contract, the
capacity to contract ceases to be of value, since the contract is
merged by its performance into a status. But if the blood of either
of the parties is tainted with insanity, there is imminent danger of
its transmission to the offspring, and through the procreation of
imbecile children the welfare of the State is more or less
threatened. It may not be the policy of the State to impose
restrictions upon the marriage of those who suffer from mental
unsoundness of a constitutional character, or the danger to the
State may not be sufficiently threatening; but if the proper
legislative authority should determine upon the establishment of
such restrictions, even though they amounted to absolute
prohibition, there can be no question as to their constitutionality.
The danger to the State, arising from the imbecility of the
offspring, has always been considered an all-sufficient justification
of the State interference and regulation of marriage.
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§ 184.

The Disability Of Infancy In Respect To
Marriage.—

In the general law of contracts, all minors are declared incapable of
making a valid contract, and the law determines the age when they
attain their majority and are freed from this disability. In most of
the States the age of twenty-one is selected for both sexes, while in
some of the States females become of age at eighteen. It matters
not what may be the age determined upon, the imposition of the
disability is an exercise of police power, and is justified on the
ground, that on account of his immaturity the minor is not on equal
terms with the adult, and for his own protection he is rendered
unable to subject himself to possible extortion or imposition. If it
were the policy of the law to impose the same liability upon the
right of marriage, the further, and perhaps more important, reason
may be urged that persons of such youthful age are unable to
provide properly for the wants of a family, and as a protection to
the State against pauperism the youth may be prohibited from
marriage altogether until he arrives at the age of twenty-one, and
his marriage declared absolutely void. But for various cogent
reasons, especially the danger of increasing immorality and the
delicacy of the situation of both parties, arising from the avoidance
of the marriage of persons under age, infancy is no
disqualificationl to the entrance into a completely valid marriage.
If the minor is of the requisite physical capacity, the marriage will
be valid, notwithstanding infancy; while the contract to marry, like
all other executory contracts, is voidable by the infant, although
binding upon the adult with whom he may have contracted.2 But,
arising out of the parental control, authorized by the law, a minor
may be prevented by his parents from marrying, if he does not
elude them. The law requires the consent of the parents to the
marriage, only as a preliminary justification of the marriage; but
the want of the consent does not invalidate the marriage if it is
actually consummated. The present policy of the law is opposed to
such stringency, but it would be a lawful exercise of police power to
make the consent of the parents necessary to the validity of the
marriage.

While infancy in itself does not furnish any ground for invalidating
a marriage, the physical incapacity arising from a tender age
constitutes a natural incapacity, like general impotence, to perform
one of the obligations of the marital relation, and more or less
affects the validity of the marriage. The physical incapacity of a
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child renders the marriage inchoate, and it is completely valid only
when there is cohabitation after his arrival at the age of puberty.
The incapacity is natural; but in order to avoid the necessity of an
actual investigation, in each particular case, into the physical
capacity of the infant bride or bridegroom, the law provides that
males under fourteen, and females under twelve, shall be held to
be physically incapable of performing the marital functions. This
regulation was derived from the civil Roman law; and, in the warm
southern climate, the law no doubt represented correctly the
physiological fact that at these ages the average child attained the
full powers of a man or woman. But in the more northern latitudes
the growth is slower, and children are usually immature at these
ages; and changes have constantly been made in the law, in order
that it may more readily conform to the actual age of puberty. Such
a change has been made in North Carolina and Iowa, and perhaps
in other States.1 But the appointment of an age, when the physical
capacity will be presumed, is a police regulation, and is plainly
justifiable on the ground that it promotes the general welfare, to
avoid the delicate examinations that would otherwise be necessary
to establish the fact of capacity; and the law cannot be called into
question if it should vary from the physiological facts.

The common law also provides that the marriage of persons, either
of whom is under the age of seven, is a mere nullity.2 Probably the
prohibition rests in this case upon the ground of absolute mental
and physical incapacity.

In all of these cases of police regulation of marriage between or by
minors, the immaturity of mind or body constitutes the justification
for the interference with the natural right, and their
constitutionality admits of no question.
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§ 185.

Consanguinity And Affinity.—

In all systems of jurisprudence, beginning with the laws of Moses,
marriages between persons of the nearer degrees of relationship
by consanguinity have been prohibited; and in some of these cases,
notably that of parent and child, the act of marriage has been
declared a crime and punishable as such. The legal justification of
this prohibition lies in the birth of imbecile and frail offspring,
which is the constant if not invariable fruit of such marriages. The
injury to be avoided by the prohibition consists not only of that
which threatens the State in the increase of pauperism through the
birth of persons likely to become paupers, but also the injury to the
offspring. One might, if allowed a certain latitude of speech, be said
to have a natural right to come into this world with normal faculties
of mind and body; and the prevention of the birth of issue is
justifiable, when the parties cannot transmit, at least to a
reasonable degree, a mens sana in corpore sano. It can never be
questioned that the marriage of very near relations has this
disastrous effect, although it may be a proper subject for debate at
what degree of relationship marriage would be safe. Still, granting
the danger of such marriages, the determination of the degrees of
relationship, within which marriage is to be prohibited, must be left
to the legislative discretion; and although it is strictly a judicial
question, whether consanguinity is likely to make a particular
marriage disastrous or dangerous, it must be a flagrant case of
arbitrary exercise of legislative power, in order to justify judicial
interference. It is a general rule of constitutional construction that
all doubts as to the constitutionality of a legislative act must be
solved in favor of the legislature.1l

In England, the relationship by affinity, i. e., by marriage, has been
held to be a ground for prohibiting marriage with the relations of
the deceased wife or husband, within the same degrees in which
consanguinity constitutes a bar to a valid marriage.2 The reason for
this prohibition is set forth in the leading case of Butler v. Gastrill,3
in this language: “It was necessary in order to perfect the union of
marriage, that the husband should take the wife’s relations in the
same degree, to be the same as his own, without distinction and
vice versa, for if they are to be the same person, as was intended
by the law of God, they can have no difference in relations, and by
consequence the prohibition touching affinity must be carried as
far as the prohibition touching consanguinity; for what was found
convenient to extinguish jealousies amongst near relations, and to
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govern families and educate children amongst people of the same
consanguinity, would likewise have the same operation amongst
those of the same affinity. And when we consider who are
prohibited to marry by the Levitical law, we must not only consider
the mere words of the law itself, but what, by a just and fair
interpretation, may be deduced from it.” If the tests, heretofore
given for determining the constitutionality of laws for the
regulation of marriage be reliable, no such reasoning as this would
justify the prohibition in this country. It would have to be
demonstrated that marriages between persons nearly related by
affinity produce imbecile or weak offspring, or will otherwise
antagonize the public interests, in order that their prohibition may
be constitutionally unobjectionable. But there will be very little
occasion for testing the constitutionality of this law in this country.
Affinity was, and probably still is, in Virginia, a ground for
invalidating marriages, to the same extent as consanguinity,1 but
marriages with the deceased wife’s sister, as Mr. Bishop expresses
it, “in most of the States, are not only not forbidden, but deemed
commendable. It would be difficult to find a person who would
object to such a union, or pretend that the laws permitting it had
wrought injury.”2
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§ 186.

Constitutional Diseases.—

If the possibility or probability of the procreation of imbecile
offspring be a justification of the laws, which prohibit the marriage
of near relations and of those afflicted with constitutional insanity;
so, likewise, the danger of transmission to the offspring will justify
the enforcement of laws which prohibit the marriage of those who
are suffering from constitutional diseases, which may be
transmitted to the fruit of the marriage, or which so deplete the
constitutions of the parents that the birth of healthy, vigorous
children becomes impossible. Such would be leprosy, syphilis, and
tuberculosis. The same reasoning, which has been presented to
support the impediments of insanity and consanguinity, applies to
the proposed impediment of constitutional diseases, and a
repetition of it is unnecessary. This power has not been exercised in
this country to the writer’s knowledge.
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§ 187.

Financial Condition—Poverty.—

Not only is the welfare of society threatened by the transmission of
a shattered mental or physical constitution to the children, but also
by bringing them into the world, when the parents are not
possessed of the means sufficient to provide for them. The only
difficulty in the enforcement of such a law, as in the cases of
constitutional insanity and disease, lies in determining in what
cases the danger is threatening enough to justify the interference
of the law; and in the case of poverty, there is the further difficulty
of proving the condition of pauperism, which would operate as a
bar to marriage. It would probably be impossible to enforce the
rule against any but public paupers, those who are dependent upon
the public alms, and can, therefore, be easily identified. Such a
regulation at one time prevailed in Maine, and it was held, when
the constitutionality of the law was called into question, that the
State may by statute prohibit the marriage of paupers.1
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§ 188.

Differences In Race—Miscegenation.—

When the negro race in this country was for the most part held in
slavery, the degradation of a state of servitude operated to create a
most powerful prejudice against the black man, although he was a
free man. As an outcome of this prejudice, and a popular sense of
superiority, the legislatures of very many of the States of this
country, particularly in the South, passed laws for the prohibition of
marriages between whites and blacks. These laws for the most part
still remain upon the statute book, notwithstanding the full and
complete recognition of the rights of citizenship of the black man.
In some of the States, marriages between the Indian and white race
are also prohibited. Although, occasionally, an attempt is made to
show some physiological reason for the prohibition, it cannot be
denied that the real cause is an uncontrollable prejudice against
the black man, and a desire to maintain the inequality of his
present social condition. Whatever other reason may be
proclaimed, this is the controlling reason. If this be true, if the law
has no better foundation than racial prejudice, is the State justified,
under the general constitutional limitations, in prohibiting the
marriage of a white man and a black woman, or vice versa, when
the prejudice is not felt by them? Is it not an unwarrantable act of
tyranny to prohibit such a marriage, simply because the community
is prejudiced against it? Some attempt has been made to show that
the mixture of blood will cause a general decay of the national
strength, either through enfeebled constitutions or sterility; but it
does not appear that the truth of the proposition has ever been
established. At any rate, in no other country, except where slavery
has lately prevailed, has such a law ever been enacted. Unless it
can be established beyond a reasonable doubt that the
intermarriage of white and black may be expected to produce frail
and sterile offspring, or threaten the general welfare in some other
well defined way, the duty of the courts is to pronounce these laws
unconstitutional, because they deprive the parties, so disposed to
marry, of their right of liberty without due process of law. But the
prejudice of race has been too strong even in the judicial minds of
the country to secure for these laws a scientific consideration, and
hence they have been repeatedly held to be constitutional.l
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§ 189.

Polygamy Prohibited—Marriage Confined To
Monogamy.—

While voicing the universal moral sentiment of a higher civilization,
the laws against polygamy likewise furnish to society a protection
against the evils arising from the degradation of its females and the
procreation of more children than one man is able to support. In
monogamy, it is often difficult for the husband and father to provide
the proper means of support for the offspring of his only wife; and
in polygamy the difficulty would be greatly increased, if the system
did not make plodding slaves of the women. There can be no
question that the system of polygamy brings about a moral
degradation of the women, treating them as mere animals,
designed simply to gratify the animal passions of the man who
owns them. The wife of a many-wived husband cannot feel for him
the noble and ennobling sentiment of love in its higher phase, for
the relation she bears to him is anything but ennobling. Then,
again, it is estimated, with a reasonable show of accuracy, that the
population of the world is nearly equally divided between the two
sexes, the adult female predominating to a small extent. If
polygamy were legalized, the logical consequence would be that a
proportion of men, the number increasing in proportion to the
average number of wives to each married man, would be prevented
from entering into the marriage state; because through competition
a wife had become a luxury, if one could be procured at all, and
such men would seek the gratification of their sexual desires in
illicit concubinage. Polyandry is and must be the invariable
complement of polygyny.

But, at this late day, it is not necessary to point out the evils of
polygamy, for the accumulated experience of the oriental world
confirms the injurious character of the system which the moral
consciousness of the occidental world had discovered, as if by
inspiration. So generally and naturally is the evil character of
polygamy recognized, that the leading American authority on the
law of marriage, without any qualification or preliminary
explanation, defines marriage to be “the civil status of one man and
one woman united in law for life, for the discharge, to each other
and the community, of the duties legally incumbent on those whose
association is founded on the distinction of sex.1 There can be no
doubt as to the constitutionality of laws against polygamy, under
the general constitutional provisions; but of late the right of
government to prohibit and punish polygamy in cases, where its
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practice is commanded, or at least sanctioned by one’s religion, is
questioned on the ground that it is a violation of religious liberty,
and hence contravenes the constitutional provision, relating to
religious liberty. The question has been raised under the United
States statutes, which relate to the practice of polygamy among the
Mormons of Utah. It has been held by the Supreme Court of the
United States that the constitutional guaranty of religious liberty
does not extend its protection to the crimes committed under the
sanction of religion.2
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§ 190.

Marriage Indissoluble—Divorce.—

Free from legal limitations, in other words, in the absence of police
regulations, the status of marriage would not be of any fixed or
definite duration. On the contrary, its continued existence would
depend upon the mutual good will of the parties; and it could be
dissolved at any time that either of them declines to continue the
relation, or its duration could be determined by the agreement of
the parties: it would require no great degree of imagination, under
such a state of affairs, to classify marriages, in reference to their
duration, into those for life, for an uncertain period which may last
during life, for years, from year to year, or at will. And this was
practically the condition of the law of marriage at one time in the
Roman empire.1

But the best interests of society, as well as those of the offspring,
require that the relation should be permanent; and the teachings of
morality and religion made this economic necessity a divine
command and procured legislative interference, sweeping away all
doubts as to the right of the State to interfere. Indeed, morals,
religion, political economy and law were so intimately blended
together at the time when marriages were first regulated by the
State (the beginning antedates the historic age), that probably the
reader of the present volume will be astonished to find reasons
presented and urged as a justification of this State interference.
But it is clear that but for the evil to society or to the offspring,
society could not exact of a married couple the duty to maintain the
relation any longer than they chose to do so. The moral or religious
element cannot in itself furnish a foundation for legislation,
although I am sure that the religious teachings on the subject were
themselves prompted by a consideration of the evils flowing from
marriages, loosely contracted and easily dissolved. So many, and
such great evils were supposed to flow from them, that in past time
we find churchmen, moralists, and jurists, alike demanding that
marriages be declared absolutely indissoluble, except for causes
arising before marriage, which invalidated the marriage itself. But
since it was not in the power of the State to compel ill-suited
couples to live in harmony, or bring them together, if they had
separated, they sanctioned the separation and legalized it; while
the bond of marriage, still held them together, and prevented their
remarriage to others. Such was the English and American common
law. The State of South Carolina makes it a subject of loud boasts
that she clings to these views of social and moral necessity, even in
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these degenerate days of easy divorces. “The policy of this State
has ever been against divorces. It is one of her boasts that no
divorce has ever been granted in South Carolina.”1 But this State
stands alone in its adherence to the old law of divorces; while all of
her sister States permit divorces for one or more causes, arising
subsequent to the marriage, which, under the common law,
justified only a divorce a mensa et thoro; a separation, which
deprived the parties of all their marital rights, but kept them bound
together, unable to contract a new marriage. The weakness of
human nature being considered, but one moral result might be
expected from a denial of the right of divorce, in cases where the
parties are unable to live together in peace, viz.: illicit connections
increase in number to an alarming extent. In speaking of the
position taken by South Carolina, Mr. Bishop says:2 “So it has
become necessary to regulate, by statute, how large a proportion a
married man may give of his property to his concubine,3
—superfluous legislation, which would never have been thought of,
had not concubinage been common. Statutes like this are unknown,
because not required in States where divorces are freely
granted.”4

On the other hand, it might well be said that the facility with which
divorces can be obtained is calculated to make the parties more
uneasy under the friction that is present in different quantities in
almost all marriages, and less disposed to sacrifice self-will on the
altar of their common good; while the remarriage of divorced
parents to others must certainly have a demoralizing influence over
the offspring. It has also been asserted that loose divorce laws tend
to diminish the growth of population by making it more difficult to
provide for the rearing of the children of the divorced and
remarried parents. Perhaps laws which grant divorces to a limited
extent, for breaches of the marital duties, and yet keep distinctly in
view the stability of the marital relation, are best calculated to
avoid both the Scylla and Charybdis of this vexed and much
discussed problem of society. “It is the policy of the law, and
necessary to the purity and usefulness of the institution of
marriage, that those who enter into it should regard it as a relation
permanent as their own lives; its duration not depending upon the
whim or caprice of either, and only to be dissolved when the
improper conduct of one of the parties (the other discharging the
duties with fidelity as far as practicable under the circumstances)
shall render the connection wholly intolerable, or inconsistent with
the happiness or safety of the other.”1 Whatever view may be
entertained as to the wisdom of denying or granting divorces, and
there are all shades of opinion on this subject, the right of the State
to regulate the matter has never been seriously questioned.
Whether divorces shall be granted or not, is a matter that
addresses itself to the discretion of the legislature.
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Even the dissolution of a marriage by a special act of the
legislature is not unconstitutional in those States in which there is
no constitutional prohibition of special or class legislation. It has
been held by the Supreme Court of the United States that such a
statutory dissolution of the marriage does not impair the obligation
of a contract in the constitutional sense.1 The facts of this case are
exceedingly interesting, because it would seem that they place the
United States Supreme Court, in the light of the decision, and of
the language employed by the court, in opposition to the principle
of the text, that there must be some justifiable reason for decreeing
a dissolution of a marriage, in order to make a divorce a lawful
interference with a status and the rights growing out of it, which
have been made fixed and durable during a lifetime. The territorial
legislature of Oregon, by a special act, dissolved the marriage of a
resident of the territory with a non-resident wife; the court holding
that the statutory dissolution of the marriage was a valid act of the
legislature, even if there was no cause for the divorce, and the wife
was not notified of the pending legislation. The act of Congress
relating to the acquisition of public lands, required four years’
residence on and cultivation of the land, as a condition precedent
to the acquisition of full title to the land; and if the resident was a
married man, at the expiration of this required period of residence
and cultivation, the title should be vested in the husband and wife
in equal parts. It seems that the wife in this case did not share the
husband’s trials and privations as a pioneer; and it would not be in
opposition to the principles of the text, if this legislative divorce
had been upheld on the ground that desertion of the wife had
justified the dissolution of the marriage. The suit was brought by
the son as heir of the deceased mother, for the recovery of her
share of the land under the statute; and this divorce, which had
been decreed by special act of the legislature, prior to the
termination of the four years’ residence, and to the vesting of the
title to the land, was set up as a defense.

Somewhat along the same line of thought, have the New York
courts held it to be constitutional to empower a court to increase
the allowance of alimony after rendering its final judgment of
divorce, even though the judgment had been given and entered up
before the enactment of the statute, which gave this authority to
the court.1

Where there is a constitutional prohibition of special or class
legislation, the laws which bear upon the same subject-matter are
required to be general and uniform in character, and to apply to all
persons who may fairly be included in the class to which the laws
relate. This general rule finds application to divorce laws in a case
from New Jersey. The legislature had provided by an amendatory
statute for a limited divorce for certain causes, whenever the

PLL v7.0 (generated September, 206

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

petitioner for divorce had conscientious scruples against an
absolute divorce; but the provision did not apply in any other case.
The statute also provided for the effect of the limited divorce upon
the rights of property of the husband and wife. This statute was
declared to come within the definition of class legislation, and was
for that reason unconstitutional and void.2
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§ 191.

Regulation Of The Marriage Ceremony.—

It requires no painstaking elucidation of the grounds upon which to
justify State regulation of the ceremony, by which is established an
institution, in which the welfare of the State is so vitally concerned,
as marriage. It is certainly not unreasonable for the State to
provide a fixed, certain mode of entering into marriage, provided
the ceremony, thus selected, is of such a character, that no one
would be prevented from entering into the status, on account of
religious scruples, or an inability to comply, which did not arise
from his legal incapacity for marriage. According to the old English
law, the marriage was held to be invalid, unless the ceremony was
performed by a clergyman of the Church of England.1 So, also, in
the Papal States, before their annexation to the kingdom of Italy in
1870, no marriage was valid unless it was solemnized by one in
holy orders in the Catholic Church. A religious ceremony has been
required in other countries. It is manifest that, while the State may
prescribe that a religious ceremony, possessing certain features,
shall constitute a valid solemnization of the marriage, it would be a
violation of the religious liberty, guaranteed to all by the American
constitutions, if the State compelled one, against his will, to submit
to a religious ceremony of marriage, or else be denied the privilege
of entering into the marriage state. The ceremony prescribed by
the State, and made obligatory upon all, must be of such a
character that all can conscientiously, comply. A regulation, like the
German law of marriage, which makes a ceremony before a civil
magistrate necessary to the validity of a marriage, would not
violate any constitutional right, not even of those who view
marriage in the light of a religious sacrament, for the religious
ceremony is not forbidden.

The policy of our country, in the main, has been to leave the law of
marriage, in respect to the formality of its solemnization, as it was
in all Christendom, before the Council of Trent, which declared it to
be a sacrament and enjoined a religious ceremony, viz.: that no
particular ceremony is required, simply a valid contract in verba de
preesenti, by which the parties assume to each other the relation
and duties of husband and wife. And where statutes provide for the
issue of a marriage license, they do not make the license necessary
to the validity of the marriage, the only effect of the statute being
that the minister or magistrate who performs the ceremony is
subject to a fine, if he officiates in a case in which no license has
been granted.l But the present state of the law furnishes no
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argument against the constitutionality of a statute which requires
some formal ceremony, subject to the exceptions and limitations
already mentioned.
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§ 192.

Wife In Legal Subjection To The Husband—Its
Justification.—

As a matter of abstract or natural justice, the husband and wife
must stand on a plane of equality; neither has the right of control,
and both can claim the enjoyment of the same general rights. There
are many conscientious people who think differently; but apart
from the influence or teachings of the Bible on this subject, with
every such person the thought is but the resultant of his desires
and prejudices. Considering the married couple in a state of
isolation, eliminating every influence they may exert upon other
individuals, their offspring for example, or upon the general
welfare of the State, the conclusion is irresistible, that any
subjection by law of the wife to the commands of the husband
would be a deprivation of the wife’s liberty without due process of
law, and, therefore, void under our constitutional limitations. And
such would likewise be the conclusion, considering the couple in
their relation to society, and to their offspring, if the ideal marriage
became the rule, and absolute harmony and compatibility of temper
prevailed in every household. This is, however, at least for the
present, an unattainable ideal. There are many individual couples,
who have attained this ideal of the domestic relation, where each is
“solicitous of the rights of the other,” and where “committing a
trespass” is “the thing feared, and not being trespassed against,”
and self-sacrifice, not encroachment, the ruling principle.1 With
such couples there is no subjection of the wife to her husband, and
there is never any inequality of position, where the true, genuine
sentiment of love inspires every act; for the subjection of one to the
other is incompatible with the reign of love.

But this is not always the case. Indeed, such a relation between
husband and wife constitutes the exception, rather than the rule. In
the words of Herbert Spencer,2 “to the same extent that the
triumph of might over right is seen in a nation’s political
institutions, it is seen in its domestic ones. Despotism in the State
is necessarily associated with despotism in the family.” The
remnant of the savage within us still nurses the desire to rule, and
the instinct of selfishness, when unchastened by the principles of
altruism, is displayed in the dealings of husband and wife, as of
man with man. Might is right, between whatever parties the
question may arise. Left, therefore, in a state of nature, it will be a
rare exception that the parties to a marriage will sustain an
equality of rights; as a general rule, one of them will be the ruler
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while the other will be the subject, sometimes submissive, but
usually more or less rebellious. In most cases, in which this state of
affairs exists at all, the contention and discord continue during life,
unless before death a beneficent divorce law enables the parties to
take leave of each other and go their way alone. Discord in the
family destroys all the benefits that might be expected to accrue to
the community, even if it does not amount to a positive breach of
the peace. It demoralizes the offspring as well as the parties
themselves; and if by a regulation of their conduct towards each
other the State could secure a reasonable degree of harmony, the
result would justify the interference as tending to promote the
general welfare.

How shall this intercourse be regulated? Shall the State require the
maintenance of substantial equality between two people whom
nature has endowed unequally, both mentally and physically? I do
not mean in this connection to assert and defend the position, often
taken, that women are essentially and radically inferior to men. I
merely desire to make the statement, that as a general proposition
the man rules, it may be by greater intellectual strength, or it may
be by brute force or financial inequality, probably in most cases by
the latter. It sometimes happens, but it is the exception, that the
woman is the stronger, and she then rules, whatever the law might
have to say upon the subject. The maintenance of a fictitious
equality, one that is not the legitimate product of the social forces,
by the mandate of the law,—even if that were possible, and it is
not,—would not tend to increase harmony in the domestic relations.
Left to themselves the stronger will rule, and the stronger will rule
notwithstanding the law proclaims an equality. Harmony can only
be approximated by legalizing the rule of the stronger, at the same
time placing around it such safeguards as will secure for the
weaker protection against the tyranny and cruelty of the stronger.
The wife is not subjected by the law to the control of the husband,
because the husband has a right to rule, but because he is
generally the stronger, and will have the mastery even though the
law might give the control to the weaker. If women were usually
the stronger sex, the husband would be in subjection to them, as
they are now, when the husband finds more than his match in his
wife. In the management of the things and interests which they
hold in common, the husband rules by nature as by law.

Legalizing his natural control, the ancient law in many countries
held him responsible to others for all the acts of trespass which the
wife may commit. Even to this day, in most of the States, a husband
is responsible to third persons for all wrongs against them
committed by his wife; while he is to a certain extent responsible to
the State for all the crimes committed by his wife in his presence.
Whichever of these facts, the husband’s control or his responsibility
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for his wife’s acts, be considered the primal fact, the other must be
the legitimate and necessary consequence. In proportion that his
power of control is diminished, must his responsibility for her acts
be lessened, until the happy era is reached, when there will be
neither control nor responsibility. But what degree of control and
responsibility is to be permitted is left to the legislative discretion.
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§ 193.

Husband’s Control Of Wife’s Property.—

Starting out with the proposition, that in the eye of the law
husband and wife are looked upon as one person, a duality of which
the husband is the head and legal representative, the legal
personality being merged in that of her husband, the necessary
logical consequence is that he acquires, either absolutely or during
coverture, all the rights of property which she possessed, for rights
can only be predicated of a legal personality. For this reason,
therefore, in the days when the study of law was an exercise in the
rigid rules of logic, instead of an earnest effort to discover the
means by which substantial justice may be meted out, the wife’s
property passed upon marriage, with herself, under the control of
the husband. There were other reasons, which might have
appeared important in the primeval days of the common law, and
justified in the minds of the framers of the law this legal absorption
by the husband of the wife’s property, as well as herself. Under the
early law as now, the husband was obliged to support the wife, and
it was thought but fair that he should have the management and
control of all the property that she might have, in consideration of
this obligation to support.1

But probably the best reason for this rule may be found in the fact,
that when the feudal system prevailed, there were no obligations of
citizenship, except such as arose out of the relation of lord and
vassal in respect to the land which the latter may hold under the
lord, and for which the vassal had to render services of various
kinds, usually of such a nature that only a man could perform
them.1 When, therefore, lands were acquired by a woman, by
descent or otherwise, who subsequently married, her husband had
to perform the services due to the lord, and it was but just that he
should have the credit of it. The same reasons did not apply to
personal property, but in this rude age personal property was
inconsiderable; and consisted chiefly of such that a married couple
would use in common, household goods and domestic animals,
which after a long use in common with like property of the
husband, would well-nigh pass beyond the possibility of
identification; and, because of this difficulty, the law gave to the
legal representative of the duality all such property that was not
capable of easy identification, as constituting part of the wife’s
paraphernalia.
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These reasons are not presented as the justification of such a law at
the present day. So grossly unjust has it been felt to be for years
and centuries, that with the aid of equity’s corrective influence over
the common law, whereby the hard logic of the common law may be
respected and yet substantial justice be within the reach of all, it
has been possible for any one about to convey property, whether
real or personal, to a woman, or for the young woman herself,
before marriage, to so settle her property, that it shall remain her
separate property, free from the control of her husband,
notwithstanding the rules of the common law. And it is probably on
account of the means, furnished by equity jurisprudence, of escape
from the hardships of the common law in this respect, that the
statutory changes, now so common, were not made ages ago.
Indeed, it is the firm conviction of many jurists that statutes, which
give to married women the same absolute and exclusive control
over their property, which they had when single, do not confer
upon woman an unmixed good. For while she is thus given the
unlimited power of control over her property, she may ruin herself
financially, by giving heed to the persuasions of her husband,
against which she cannot usually hold out, more readily than she
could when, under the rules of equity, her separate property is
settled upon her, with limitations upon her power of control,
imposed for her own protection. But there can be no doubt that the
common law in respect to the property rights of married women, in
the present age, cannot be justified by any rule or reason known to
constitutional law, however just it may have been under the feudal
system. But it is to be supposed that in consequence of the
proverbial conservatism of the law, and the remarkable longevity of
common-law principles, the wrong can only be remedied by
statutory changes.1
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§ 194.

Legal Disabilities Of Married Women.—

It is also a consequence of the legal theory, that the personality of
the wife is lost in that of the husband, that married women are
placed under various legal disabilities, the most important of which
is that they cannot make a valid contract. If they could not hold
property in their individual capacity, it would hardly be consistent
to give them the power to make contracts in their own names. As
agents of their husbands, they could make any contracts that came
within the scope of their expressed or implied authority; but they
were not allowed to make contracts, the performance of which they
could not guarantee, since their property was not subject to their
control. When equity provided a way, in which a married woman
could hold separate property, she was permitted in equity to make
contracts in respect to such property, and the creditors could
enforce such claims against the separate estate by instituting the
proper action in a court of equity. This was but just, for the
disability to contract was but a consequence of the common-law
rule, which gave to the husband the complete control of her
property. When, therefore, by statutory changes her property rights
are secured to the married woman, free from the control of her
husband, there can be no reason or justice in retaining the
common-law disability to make a contract, except as a protection to
herself against the evil designs of her husband. It is no doubt
permissible for the law to provide this protection by making void all
her contracts and gifts of property to her husband; but the
disability must be kept within these limits, in order to be consonant
with common justice.
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§ 195.

Original Character Of The Relation Of Parent
And Child—Its Political Aspect.—

The early history of all the Aryan races, from whom the modern
European races have sprung, reveals the family, with the husband
and father as autocrat, as the primal social and political
organization, upon which subsequently the broader organizations
of tribe and nation were established. The tribe was a union of
families, of Gentes, and the nation a union of tribes. But the family
organization remained intact, and the tribal government was
represented by the father or head of the family. The other members
of the family did not have a voice in the administration of the tribal
affairs, nor did the government of the tribe have any control of the
concerns of the family. The father and head of the family ruled its
members without constraint, could command the services of the
child, make a valid sale of the adult children as well as of the minor,
and punish them for offenses, inflicting any penalty which his
wisdom or caprice may suggest, even to the taking of life. Nor did
this police control extend only to the offenses committed against
the members of the same family. The members of one family bore
no legal relation to those of another, except the two heads. If the
member of one family was guilty of a trespass upon the rights of a
member of another family, the head of the latter family demanded
redress from the head of the former, and he would inflict the proper
punishment upon his offending kinsman, or else prepare to bear
the responsibility of the act in an appeal to the tribal authorities.

It is not necessary to enter into the details of the family relation, in
its political character. It is sufficient for the present purposes to say
that it is in the political character of the family, as an institution of
government, that the father is given this absolute control over the
children and others, forming the family of which he is the head and
ruler. It is not in his natural capacity of a sire that the justification
of this control is to be found. When, therefore, the family ceases to
be a subdivision of the body politic, and becomes a domestic
relation instead of a political institution, we expect to find, and we
do find as a fact, that this absolute control of the children is taken
away. The children, like the father, become members of the body
politic, and acquire political and civil rights, independently of the
father. Then this supreme control is transferred to the State, the
father retaining only such power of control over his children during
minority, as the promptings of nature and a due consideration of
the welfare of the child would suggest.
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By the abolition of the family relation as a political institution, the
child, whatever may be his age, acquires the same claim to liberty
of action as the adult, viz.: the right to the largest liberty that is
consistent with the enjoyment of a like liberty on the part of others;
and he is only subject to restraint, so far as such restraint is
neceesary for the promotion of the general welfare or beneficial as
a means of protection to himself. The parent has no natural vested
right to the control of his child. Except in the day when the family
was a political institution, of which the father was the king or ruler,
his power over the child during minority is in the nature of a trust,
reposed in him by the State (or it may, historically, be more correct
to say, which the State reserved to the father, when the political
character of the family was abolished), which may be extended or
contracted, according as the public welfare may require. To
recognize in the father any absolute right to the control of his child,
would be to deny that “all men are born free and equal.” For if the
child is subject to the commands of the father, as a matter of
abstract right, there can be no limitation upon the parental control,
except what may be necessary to promote the general welfare, for
the prevention of cruelty to the children, and for the protection of
the rights of members of other families; the political powers of the
father of the patriarchal age could not be taken away from him and
vested in some other State organization. The father has as much a
right to control the actions of his child when he is over twenty-one
years of age as when he is below that age. Liberty, therefore, as we
understand it, was not created for him; the heads of families alone
are freemen.

But it is said that men are free to do as they please, when they
become of age. By what authority are they denied their full liberty
until they reach the age of twenty-one? Is a youth of twenty, by
nature, less free than the youth of twenty-one? Is it because the
father has a natural right to control the actions, and command the
obedience, of the youth of twenty, and had not the same power of
control over the youth of twenty-one? We have seen that in his
political character the father exercised the same absolute control of
the members of his family, whatever may be the age of the child or
other member of the family. With the abolition of the family, as a
political institution, the parental control was limited to the period
of minority of the child, and the adult was free to do as he pleased,
being only amenable to the State or society for infractions of its
laws. If all men are born free and equal, are entitled to the equal
protection of the law, they can claim the enjoyment of equal liberty,
whether they be children or parents, infants or adults, under or
over twenty-one years of age. It is only, therefore, as a police
regulation, that the subjection of minor children to the control of
parents may be justified under constitutional limitations. The
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authority to control the child is not the natural right of the parents;
it emanates from the State, and is an exercise of police power.
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§ 196.

No Limitation To State Interference.—

If it be true that the control of children, by whomsoever the control
is exerted, is an exercise of police power, and can be justified only
as such, on constitutional principles, then the parental control is a
privilege or duty, and not a natural right; and this view meets with
a tacit acquiescence, as long as the limitations upon the parental
control are confined to the ordinary ones, with which long usage
has made us familiar. Thus we readily acknowledge the right of the
State to punish the parent for inflicting cruel and excessive
punishment; and in a clear case of cruel treatment, we would not
be shocked if the authorities were to take the child away from the
parent. But we are startled if the rule is carried to its extreme limit
in laying down the proposition, that, being a privilege, the State
may take away the parental control altogether, and assume the
care and education of the child, whenever in the judgment of the
legislature such action may be necessary for the public good, or the
welfare of the child. And such has been, with few exceptions, the
opinion of the courts of this country. Thus, at common law, and
everywhere in America, in the absence of statutory regulation to
the contrary, the father has the absolute control of his minor
children, to the exclusion of a similar right in the mother. Is this
discrimination against the mother in recognition of the father’s
natural right to the custody of the child? If this were true, the
legislature of New Jersey exceeded its powers when it provided by
statute that the mother, in cases of separation, shall have the
custody of children of tender age. But the Supreme Court of that
State held that the act was constitutional. In rendering the decision
the court said:—

“The argument (that the act is unconstitutional) proceeds upon the
assumption that the parent has the same right of property in the
child that he has in his horse, or that the master has in his slave,
and that the transfer of the custody of the child from the father to
the mother is an invasion of the father’s right of property. The
father has no such right. He has no property whatever in his
children. The law imposes upon him, for the good of society and for
the welfare of the child, certain specified duties. By the laws of
nature and of society he owes the child protection, maintenance,
and education. In return for the discharge of those duties, and to
aid in their performance, the law confers on the father a qualified
right to the services of the child. But of what value, as a matter of
property, are the services of a child under seven years of age? But
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whatever may be their value, the domestic relations and the
relative rights of parent and child are all under the control and
regulation of municipal laws. They may and must declare how far
the rights and control of the parent shall extend over the child, how
they shall be exercised, and where they shall terminate. They have
determined at what age the right of the parent to the services of
the child shall cease and what shall be an emancipation from his
control.”1

It has also been held that Congress has power to enlist minors in
the navy or army, without the consent, and against the wishes of
the parents.1

In New York, also, it has been held that the commissioners of public
charity have the power, under the statutes of that State, to bind out
to apprenticeship a child left to their care by the father, without
providing the means of support, against the father’s will or without
his consent.2
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§ 196a.

People V. Turner.—

But, in a late decision of the Supreme Court of Illinois, the natural
right of the parent to the custody of his minor child has been
recognized and affirmed, and an act of the legislature declared
unconstitutional, which empowered certain officers to commit to
the reformatory school all minors under a certain age, when he is
found to be without the proper parental care.3 The court say:—

“The contingencies enumerated, upon the happening of either of
which the power may be exercised, are vagrancy, destitution of
proper parental care, mendicancy, ignorance, idleness, or vice.
Upon proof of any one the child is deprived of home, and parents,
and friends, and confined for more than half of an ordinary life. It is
claimed that the law is administered for the moral welfare and
intellectual improvement of the minor, and the good of society.
From the record before us we know nothing of the management.
We are only informed that a father desires the custody of his child,
and that he is restrained of his liberty. Therefore we can only look
at the language of the law and the power granted.

“What is proper parental care? The best and kindest parents would
differ in the attempt to solve this question. No two scarcely agree;
and when we consider the watchful supervision which is so
unremitting over the domestic affairs of others, the conclusion is
forced upon us that there is not a child in the land who could not be
proved, by two or more witnesses, to be in this sad condition.
Ignorance, idleness, vice, are relative terms. Ignorance is always
preferable to error, but at most is only venial. It may be general, or
it may be limited. Though it is sometimes said that ‘idleness is the
parent of vice,’ yet the former may exist without the latter. It is
strictly an abstinence from labor or employment. If the child
performs all its duties to parents and to society, the State has no
right to compel it to labor. Vice is a very comprehensive term. Acts,
wholly innocent in the estimation of many good men would,
according to the code of ethics of others, show fearful depravity.
What is the standard to be? What extent of enlightenment, what
amount of industry, what degree of virtue, will save from the
threatened imprisonment? In our solicitude to form youth for the
duties of civil life, we should not forget the rights, which inhere
both in parents and children. The principle of the absorption of the
child in, and its complete subjection to the despotism of, the State
is wholly inadmissible in the modern civilized world.”
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“The parent has the right to the care, custody and assistance of his
child. The duty to maintain and protect it is a principle of natural
law. He may even justify an assault and battery in the defense of his
children, and uphold them in their lawsuits. Thus the law
recognizes the power of parental duty, strongly inculcated by
writers on natural law, in the education of children. To aid in the
performance of these duties and enforce obedience parents have
authority over them. The municipal law should not disturb this
relation except for the strongest reasons. The ease with which it
may be disrupted under the laws in question; the slight evidence
required, and the informal mode of procedure, make them conflict
with the natural right of the parent. Before any abridgment of the
right, gross misconduct, or almost total unfitness, on the part of the
parent should be clearly proved. This power is an emanation from
God, and every attempt to infringe upon it, except from dire
necessity, should be resisted in all well governed States. In this
country the hope of the child in respect to its education and future
advancement is mainly dependent upon the father; for this he
struggles and toils through life; the desire of its accomplishment
operating as one of the most powerful incentives to industry and
thrift. The violent absorption of this relation would not only tend to
wither these motives to action, but necessarily in time alienate the
father’s natural affections.

“But even the power of the parent must be exercised with
moderation. He may use correction and restraint, but in a
reasonable manner. He has the right to enforce only such discipline
as may be necessary to the discharge of his sacred trust; only
moderate correction and temporary confinement. We are not
governed by the twelve tables, which formed the Roman law. The
fourth table gave fathers the power of life and death and of sale
over their children. In this age and country such provisions would
be atrocious. If a father confined or imprisoned his child for one
year, the majesty of the law would frown upon the unnatural act,
and every tender mother and kind father would rise up in arms
against such monstrous inhumanity. Can the State, as parens
patriee, exceed the power of the natural parent, except in punishing
crime?

“These laws provide for the ‘safe keeping,’ of the child, they direct
his ‘commitment’ and only a ‘ticket of leave,’ or the uncontrolled
discretion of a board of guardians, will permit the imprisoned boy
to breathe the pure air of heaven outside his prison walls, and to
feel the instincts of manhood by contact with the busy world. The
mittimus terms him ‘a proper subject for commitment;’ directs the
superintendent to ‘take his body’ and the sheriff indorses upon it,
‘executed by delivering the body of the within named prisoner.” The
confinement may be from one to fifteen years, according to the age
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of the child. Executive clemency cannot open the prison doors, for
no offense has been committed. The writ habeas corpus, the writ
for the security of liberty, can afford no relief, for the sovereign
power of the State, as parens patriae, has determined the
imprisonment beyond recall. Such a restraint upon natural liberty
is tyranny and oppression. If, without crime, without the conviction
of any offense, the children of the State are to be thus confined for
the ‘good of society,” then society had better be reduced to its
original elements, and free government acknowledged a failure.”1

In a later case, arising under a subsequent statute, act of May 29,
1879, which provides for the committal to the industrial school of
dependent infant girls, who are beggars, wanderers, homeless or
without proper parental care, it was held that the act was
constitutional, and was distinguished from the act under
consideration in People v. Turner, by better provisions for a judicial
hearing before commitment under the act.2 Laws committing
homeless children to industrial schools have in other States been
generally maintained.1

The opposite views of this most interesting phase of police power
are thus presented to the reader with great particularity, and the
solution of the problem depends upon the nature of the parent’s
claim to the custody of the child. If it is the parent’s natural right,
then the State cannot arbitrarily take the child away from the care
of the parents; and any interference with the parental control must
be justified as a police regulation on the grounds that the
assumption of the control of the child by the State is necessary for
the public good, because of the evil character of the parents; and
like all other similar cases of restraint upon natural right, the
commitment of the child to the care of the State authorities must
rest upon a judicial decree, after a fair trial, in which the parents
have the right to appear and defend themselves against the charge
of being unfit to retain the custody of the child. Whereas, if the
parental control be only a privilege or duty, granted or imposed by
the State, it rests with the discretion of the legislature to determine
under what circumstances, if at all, a parent may be intrusted with
the rearing of his child, and it is not a judicial question whether the
legislative judgment was well founded.2

But while we may reach the conclusion, that there is no
constitutional limitation to the power of the State to interfere with
the parental control of minors, it does not necessarily follow that an
arbitrary denial of the parental authority will in every case be
enforcible or beneficial. The natural affection of parents for their
offspring is ordinarily the strongest guaranty that the best interests
of the child, as well as of society, will be subserved, by leaving the
child to the ordinary care of the parents, and providing for State
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interference in the exceptional cases, when the parents are of such
vile character, that the very atmosphere of the home reeks with
vice and crime; and when it is impossible for the child, under its
home influences, to develop into a fairly honest man. The natural
bond, between parent and child, can never be ignored by the State,
without detriment to the public welfare; and a law, which interferes
without a good cause with the parental authority, will surely prove
a dead letter. “Constitutions fail when they ignore our nature.
Plato’s republic, abolishing the family, making infants but the
children of the State, exists only in the imagination.”1 These are,
however, considerations by which to determine the wisdom of a
law; they cannot bring the constitutionality of the law into question,
enabling the courts to refuse to carry the law into execution in any
case that might arise under it.

It may be added to the foregoing discussion that, while it may be
conceded that the parents have no natural right to the control of
their children, the recognition of which would to any degree limit
the constitutional right of the State to interfere; the children may
themselves, have constitutional rights which may be invaded by
police regulations. This is certainly true, if the State were to
establish arbitrary and altogether unreasonable regulations. But
the constitutional rights of a minor, no less than himself, are
immature; he is under tutelage, either to the State or to his
parents, and he is permitted to enjoy only that degree of liberty,
which is considered to be good for him. And the police regulations,
which are instituted for his protection, or for the promotion of his
welfare, are not to be measured by the same norm, which
determines the reasonableness or unreasonableness of the
regulations of the rights and liberty of the adult. For that reason, it
would be no constitutional objection to statutory provisions for the
commitment of minors to reformatory schools or houses of refuge,
that a longer period of confinement is prescribed, than what is
prescribed in the case of the same offenses for the commitment of
adults to jails and penitentiaries.1

On the principle, that there is no constitutional limitation to the
interference by the State with the parental control and rearing of a
child, it is not an uncommon thing for legislatures in some cases to
prohibit altogether the employment of children in certain
employments; and in other cases, to subject their employment to
the strictest police regulations, in order that the child’s health and
welfare may be protected from alike the ignorance and the greed
or necessities of the parents. In our large cities, societies for the
prevention of cruelty to children are established by law, and are
invested with the authority to intervene, and to take into their
custody any child who is subjected to the cruelty or neglect of the
parents. These societies are also empowered to secure, by the
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intervention of their agents, the enforcement of the laws,
prohibiting or regulating the employment of children. These laws
have been very earnestly contested in New York, in respect to their
prohibition of the employment of children in theatrical shows and
exhibitions. The Penal Code, § 292, of the State of New York makes
it a misdemeanor for the parent of a girl under the age of fourteen
to procure or consent to her employment or exhibition as a dancer.
It was contended that this prohibitive statute was an
unconstitutional infringement of the rights of both parent and
children. But the law has been sustained by the courts of New York
from the trial court to the Court of Appeals. The case deserves a
most careful study by the investigator of this branch of the Police
Power.1

But, of course, the legislative control of children must be
reasonable; not only, because an unreasonable regulation will fail of
effective enforcement; but also, because even children are entitled
to some liberties. Recognizing the fact, that the moral health of
children is more endangered by being allowed to be out upon the
streets after dark, than by the similar liberty in the daylight,
statutes have been passed in some of the States, which have
received the popular name of “curfew law,” prohibiting persons
under twenty-one years of age from being upon the streets and in
other public places, after nine p. m., except when they are
accompanied by their parents or guardians. Such a law was
declared by the Texas Court of Appeals to be unconstitutional,
because it was an unreasonable interference with the rights of
parents and the liberty of the minor.1
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§ 197.

Compulsory Education.—

One of the popular phases of police power at the present day is the
education of the children at the expense of the State. For many
years it has been the policy of every State in the Union to bring the
common school education within the reach of the poorest child in
the land, by establishing free schools; and in the estimation of
many the best test of the civilization of a people or a State is the
condition of its public schools; the more public schools, properly
organized, the more civilized. Whatever may be the view one may
hold of the question of compulsory education, none but the most
radical disciple of the laissez-faire doctrine will deny to the State
the right to establish and maintain free schools at the public
expense, provided the attendance upon such schools be left to the
discretion of the child or its parents. When, however, the State is
not satisfied with simply providing schools, the attendance to which
is free to all; but desires to force every child to partake of the State
bounty, against its will and the wishes of its parents, perhaps
against the honest convictions of the parent that attendance upon
the public schools will be injurious to the child: when this exercise
of police power is attempted, it will meet with a determined
opposition from a large part of the population. For reasons already
explained,2 the child who is altogether bereft of parental care,
cannot interpose any legal objection; for he is presumed to be
mentally incapable of judging what will best promote his welfare.
But it becomes a more serious question when the child has parents,
and they oppose his attendance upon the public school. If the
children do not go to any school, it does not appear so hard to
compel the children to attend the State schools; but it is an
apparent wrong for the State to deny to the parent his right to
determine which school the child shall attend. And yet the
constitutionality of the law, in its application to the two cases, must
be governed by the same law. If the control of children is a parental
right, instead of a privilege or duty, then in neither case is the State
authorized to interfere with the parental authority, unless the
parent is morally depraved or insane: while the interference in both
cases would be constitutional, if the parental control is held to be a
privilege or duty, according to the point of view. It is probable that,
under the influence of the social forces now at work the latter view
will prevail, and compulsory education become very general, at
least to the extent of requiring every child to attend some school
within the specified ages.
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Since the publication of the first edition of this book, statutes
requiring the attendance of all children between certain ages at
some school, for a stipulated number of weeks and days in the year,
have been enacted in a number of the States. In some of these
States, the child is only required to attend school during the
required time, but the selection of the school is left to the
uncontrolled judgment of the parents. In other States, the
attendance upon the public schools of the State is required, unless
it can be shown that the private school, to which the child is sent,
comes up to the requirements of the school law, and is indorsed,
approved or licensed by the board of education, or other State
officials, who are charged with the supervision of public education.
The constitutionality of laws, which only required attendance upon
some school during the school age, leaving the choice of the school
to the parent, has never been successfully questioned. They have
been uniformly sustained as a constitutional exercise of the police
power.1

And the statutes, which require the children to attend the public
schools, and those private schools only which have been approved
or licensed by the State officers, who are charged with the care and
control of educational matters, have also been generally sustained.
The Vermont statute makes attendance upon a public school
obligatory, and does not permit attendance upon any private school
to be taken as a substitutive compliance with the law.1 In
Massachusetts, the statute permits attendance upon approved
private schools, in the place of the public school; and authorizes
even the instruction by a private tutor, if the required branches are
taught.2

In the States of Illinois and Wisconsin, the school law was in 1891
so amended as to require attendance upon the public schools or
upon private schools, which were conducted in accordance with the
prescribed regulations, in regard to the branches taught, and the
methods of instruction; one of which regulations was that the
instruction should be in the English language. All through these
two States, there were parochial schools, attached to the Catholic
and German Lutheran churches. The Catholic objection to this
regulation was, of course, religious. The German Lutheran
churches opposed its enforcement, because their ministers were
the teachers, eking out a small ministerial salary by the fees, which
they received from the instruction of the children of the church.
These ministers, as a rule, were foreigners who could not teach in
the English language, and who therefore had to give their
instruction in German. The enforcement of the regulation, that the
instruction shall be conducted in the English language, would have
had the practical result of closing up almost all of the parochial
schools of the German Lutheran church. The law was most
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vigorously opposed in both States, and was made the main issue in
the succeeding State elections, with the result that the obnoxious
provision was expunged by the subsequent legislature. But, on the
principles herein set forth and explained, there can be little doubt
of the constitutionality of the regulations.
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§ 198.

The Child’s Right To Attend The Public
School—Separate Schools For Negro
Children—Expulsion From School Must Be
For A Reasonable Cause.—

Notwithstanding the universal adoption in this country of the policy
of furnishing a free common school education for all children, in
the absence of an express constitutional guaranty of such a system
of public schools, no one’s constitutional right would be violated, if
any State should fail to make provision for the proper maintenance
of the public schools. But if the policy of free education is adopted
by a State government, the education must be free to all the
children of the State, without favor and without discrimination
against any particular class, or against any particular individual
child. The constitutional guaranty of equal privileges and
immunities extends to the school children, and requires the
provision for the equal and uniform enjoyment of the same
educational advantages by all the children. Any law, which granted
special provisions for the education of a particular class to the
exclusion of other children, would be unconstitutional, in that it
was class legislation and the grant of exclusive privileges. Thus, it
is a common provision of the school law of the different States that
no child is entitled to free education in any other school district but
the one, in which he resides with his parent or guardian. A statute
of Pennsylvania,—which authorized the children of the soldiers of
the War of the Rebellion to attend the public schools in any district
which they, or their parents, or guardian, may select, irrespective
of the residence of the latter,—was held to be unconstitional and
void as class legislation.1

A much vexed question, arising under this heading of the
constitutional rights of children, is that which involves the
constitutionality of laws, which provide for the maintenance of
separate schools for negro children and the prohibition of their
attendance at the schools which were established for the exclusive
benefit of the whites. These laws are found in all of the Southern
States; and similar laws have been enacted in a few of the Western
Northern States. They are of a piece with the laws which require
the use by negroes of separate railroad coaches and other public
conveyances; and the same principle determines their
constitutionality or unconstitutionality.
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It is not one of the constitutional rights of the negro race that it
should enjoy association with the white race in any of the social or
non-political relations of life. All classes are alike guaranteed equal,
but not identical privileges. Where, therefore, the negro population
is large enough to induce the State legislature to establish separate
schools for the exclusive education of negro children, their
constitutional rights have not been violated by a refusal of
admission to the schools, which have been established for white
children, if the same grade of education, and the same facilities and
accommodations, are provided for both classes of the population.
Any discrimination whatever, in favor of one and against the other,
which results in the provision of an inferior standard of education,
or inferior accommodations for the enjoyment of free education, for
one or the other of the two races, would be a clear violation of the
constitutional guaranty of equal privileges.

In the Northern and Western States, at the present day, there is no
general statutory provision for the establishment of separate
schools for negro children; and it is very generally held in those
States, that, where there is no statutory authority for such separate
schools, the local boards of education have not the power to
establish them, or to deny to a negro child admission to any school,
which a white child, similarly conditioned, may enter;1 while, in
other States, the State laws expressly prohibit the establishment of
separate schools.2 But, in times past, the constitutional power to
establish separate schools has been conceded in all of the States, in
which the question has been raised.3

The constitutions of some of the Southern States expressly require
the establishment of separate schools; and in all of them, whether
there be a constitutional mandate or not, legislation which provides
for the maintenance of separate schools, and denies to the negro
child the right to attend the schools which are provided for the
white children, is very generally sustained; at least, when the
accommodations and facilities for the maintenance of the schools
show no discrimination against the black children.4 Some of the
Southern States, however, in the establishment of separate schools
for the two races, show unmistakable discrimination against the
negro children, either in the scope of the education, in the
accommodations and equipment of the school, or in the proximity
to the places of residence of the pupils; and yet a number of the
courts have held the statutory provision for separate schools to be
constitutional, notwithstanding the discrimination against the
negro race. Thus, in Mississippi, it is held to be lawful for a town to
establish, outside of the general system of public schools, a special
school for the exclusive use of the whites; and bonds, issued by a
town for the construction of a school building for such an exclusive
use, are valid.1 In Georgia, in the provision for separate schools,
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the school law directed a division of the fund for building schools
between the two races, in the proportions of the taxes, which were
paid by them respectively. The constitutionality of the statute was
sustained.2 A contrary conclusion was reached by the Supreme
Court of Kentucky, in regard to the constitutionality of an act of the
legislature, which, in establishing separate schools for negro
children, excluded these schools from participation in the “common
school fund.”3 The same adverse decision was recently made by
the Supreme Court of Virginia because the statutes, in directing
the establishment of separate schools, discriminated against negro
children in the provision for the maintenance of their separate
schools.4

The Missouri school law provides for the establishment of separate
schools for negro children in every school district in which there
are fifteen or more resident negro children of the school age; and
where less than that number of negro children reside in a district,
these children shall be entitled to attend school in any county or
district in which a separate school is maintained for negro children;
but they shall not be admitted to the white school of the district in
which they reside. The Supreme Court of Missouri sustained the
constitutionality of these provisions of the school law,5 and the
court held that the right of the children to attend the schools of the
State is a privilege belonging to a citizen of the State, and not to
him as a citizen of the United States.6

I do not think, however, there is any room for doubt that the
Federal courts would take jurisdiction in such a case and
pronounce against the constitutionality of any provision of the
school law of the State, which discriminated against the negro
children in any material way. And this particular decision of the
Missouri court, would most certainly be reversed, if the case had
been taken up on appeal to the Supreme Court of the United
States. In one case, a United States judge charged the jury that a
provision for the attendance of negro children at separate schools
was void, if the separate school was too remote, or the advantages
for education were inferior to those which were provided in the
schools for white children.1

A State law, which excluded negro children from a school which
had been established by the State for the benefit of Indian children,
was held to be constitutional and valid.2

A very peculiar and interesting question has arisen in connection
with provisions of the Florida school law, which prohibit the
attendance of white and black children at the same school. The
prohibition is universal and comprehensive in its terms, so that it
not only operates impartially against both races, so that the blacks
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are prohibited from attending the schools for the whites, as well as
are the whites prohibited from attending the schools for the blacks;
but it likewise applies to both private and public schools.

A missionary society had established a private school in Florida for
the benefit of negro children, in a section of the State in which no
efficient, if any, provision had been made for the education of the
children of either race. The society desired to extend the privileges
of their school to the white children of the community, when this
prohibitory statute was enacted to prevent this mingling of the
races. I do not think that there can be much doubt of the
constitutionality of the law, inasmuch as it operates equally against
both races.

The right of all children of a school district to the enjoyment of the
privileges of the public school is so fixed and protected by law that
not only may one force an entrance into the school if he is debarred
admission in the first instance; but he may secure reinstatement, if
he should be suspended or expelled for an unreasonable cause, or
in the enforcement of an unreasonable rule. Still, children are
under the obligation to obey all reasonable regulations for the
orderly management of the school; and if they violate these
reasonable rules, they may be suspended or expelled by the school
authorities, and their right of attendance forfeited. This is a simple
and rational application to child life of a principle of law, which is
universally followed in adult life.1
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§ 199.

Parent’s Duty Of Maintenance.—

The law of every civilized nation imposes upon the parent the duty
to maintain and support the child during his period of infancy, when
he is unable to support himself. Having brought the child into the
world, he owes this duty, not only to the child, but to society as
well, and the legal enforcement of this duty is a justifiable exercise
of police power. Probably no one will dispute this, as long as the
duty is confined to the support of the child during the time when it
is physically or mentally incapable of providing for its own
maintenance; and the duty may be made to last as long as the
incapacity exists, notwithstanding it is permanent and will continue
through life to old age. But when there is no actual incapacity, and
the child is really able to provide for himself or herself, may the
State impose upon the parent the duty to support the child during
the time that the State requires the child to be in attendance upon
the schools? This might very properly be considered a doubtful
exercise of police power. Still, if the education is necessary to make
the child a valuable citizen, and can be made compulsory; as long
as this requirement is kept within the limits of necessity, it would
seem that the maintenance of the child during its attendance upon
the school would be as much the duty of the parent, as to provide
for the child’s physical wants during its early infancy. If the
question is ever raised, and this is quite likely in any effort to make
compulsory education a realized fact, it will probably be settled in
favor of the power of the State to impose this duty.

Unless it is otherwise stated in the law, when reference is made to
the rights and duties, which children possess and owe, legitimate
children are meant; and a child is legitimate or illegitimate,
according to the declarations of the municipal law of the country of
his residence. The ordinary rule of the common law, which is the
prevalent rule in this country, in the absence of statutory
modification, is that a child is legitimate only when it is born in
lawful wedlock. The subsequent marriage of the parents does not
legitimize the offspring born before marriage, as it does in the
Roman law. A number of the States have adopted the Roman rule,
but requiring that the putative father shall after the marriage
acknowledge the paternity of the child. There can be very little
doubt that such a statutory change would not infringe any vested
rights or constitutional limitations, if the statute were given a
retroactive affect, and children already born out of wedlock were
legitimized by the statute. The rights of legitimate children to
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maintenance and to a share of the patrimony are not so vested, as
to furnish the ground for constitutional objection to such a
retroactive law, which extends the enjoyment of these rights to
children, who, under the law in force at the time of their birth,
were illegitimate and were denied these rights. This has been the
conclusion of the Supreme Court of South Carolina in sustaining a
statute of that State, passed in 1865, which provided that every
colored child heretofore born shall be the legitimate child of “his
colored father, if he is acknowledged by such father.” The act was
intended to avoid the confusion and doubt in such matters, which it
was supposed would arise out of the loose and obscure marriages
of slavery.1l

PLL v7.0 (generated September, 235

2013) http://oll.libertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]

§ 200.

Child’s Duty To Support Indigent Parents.—

Blackstone says: “The duties of children to their parents arise from
a principle of natural justice and retribution. For to those who gave
us existence, we naturally owe subjection and obedience during our
minority, and honor and reverence ever after; they who protected
us in the weakness of infancy are entitled to our protection in the
infirmity of their age; they who by sustenance and education have
enabled their offspring to prosper, ought in return to be supported
by that offspring in case they stand in need of assistance.”2 In the
support of the claim of a moral duty, the reasons assigned by
Blackstone are all sufficient, but they cannot constitute the basis of
a legal duty. Independently of statute, in England and in this
country, the child is under no legal duty to support its aged
parents.3 But statutes have been passed in England, and in most of
the United States, providing for the legal enforcement of this
obligation; at least, to the extent of relieving the public from the
support of the paupers.1 The same legal duty has been imposed
upon children by the laws of other countries, for example, the
Athenians.2

On what ground can the imposition of these statutory duties be
justified? Gratitude is the reason assigned by Blackstone for the
exaction of the moral duty. Will the law undertake to compel
children to manifest to their parents gratitude for past care and
maintenance? That is clearly not the object of the statutes. Their
object is to relieve the community of the necessity to support the
aged and indigent. As a protection against an increased public
burden, the law compels the child to support his parents. The State
has a clear right to compel the parent to maintain his infant child,
because the father or mother is responsible for its birth. They
brought the child into the world, primarily and, in ordinary cases,
chiefly to gratify their own desires; and it is but just that the State
should compel the parents to relieve the community of the
necessity of supporting their offspring. But the child has done
nothing, which in any legal sense would make him responsible to
the public, to provide his aged parents with the means of support.
The law can never be invoked for the purpose of enforcing pure
moral obligations; nor can a law be justified by the fact, that its
enforcement compels incidentally the performance of a moral or
religious duty. Clearly, there is no reason arising out of the relation
of parent and child, upon which can be rested a legal duty of the
child to support the parent. If it can be justified on constitutional
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grounds at all, as an exercise of police power, it can only be as a
special tax upon the child, and is constitutional or not, according as
special taxes are permitted or prohibited by the limitations of the
constitution.
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§ 201.

Relation Of Guardian And Ward Altogether
Subject To State Regulation.—

Inasmuch as the guardian is ordinarily appointed by a court of the
State in which the minor resides, there can be no doubt that the
rights, obligations and duties of guardian and ward to each other
are subject to the almost unlimited control of the State. The
guardianship is instituted for the benefit of the minor, and it is for
the legislature to determine what will advance his interests.1 But
there is some doubt involved in determining the limitations of
police power in the control and regulation of the powers and duties
of
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§ 202.

Testamentary Guardians.—

They are those who are appointed by testament by the parent of
the minor child. It is permitted by the law of England and of the
United States for the father to appoint by testament a guardian by
will, and it might very well be urged that, if the parent has a
natural right to the care and control of his minor child, he would
have a right to determine who shall succeed him in the enjoyment
of this right. The one position is no more unreasonable than the
other. But the argument in favor of the right to appoint
testamentary guardians is historically weakened by the fact that it
did not exist at common law, the privilege being granted for the
first time by statute (12 Charles II.). “It is clear by the common law
a man could not, by any testamentary disposition, affect either his
land or the guardianship of his children.”1 It is our own opinion
that all guardianships are trusts or privileges, and do not confer
upon the guardians any absolute rights; and such has been the
conclusion of the courts, in the few cases in which the question has
been raised.2
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CHAPTER XIV.

POLICE REGULATION OF THE RELATION OF
MASTER AND SERVANT.

SECTION 203.Terms “master and servant” defined.
204.Relation purely voluntary.
205. Apprentices.
206. State regulation of private employments.
207. State regulation of public employments.
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§ 203.

Terms “Master And Servant” Defined.—

Although these terms were originally referable only to the case of
menial or domestic servant, making one of the domestic relations,
strictly so-called,1 they have been so extended in their application
as now to be synonymous with employer and employee. A servant
in the legal sense includes now, not only the menial servants of the
household, but every class of persons, who for a compensation
obligate themselves to render certain services to another. It may be
true that in another age and under an earlier civilization, “the
relation of master and servant presupposes two parties who stand
on an unequal footing in their mutual dealings;”2 but that cannot
be said of the relation at the present day, and under the American
law. Certain employments denote and compel the recognition of
social inferiority. But in the sight of the law the servant stands on a
plane of equality with his master, and the constitution guarantees a
like protection to the rights of both.
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§ 204.

Relation Purely Voluntary.—

The relation of master and servant is purely voluntary, resting upon
the contract of the parties, and as a general proposition it must
ever remain voluntary. The relation ordinarily cannot rest upon
compulsion. Every man has a natural right to hire his services to
any one he pleases, or refrain from such hiring; and so, likewise, it
is the right of every one to determine whose services he will hire.
“It is a part of every man'’s civil rights,” says Mr. Cooley,1 “that he
be left at liberty to refuse business relations with any person
whomsoever, whether the refusal rests upon reason, or is the result
of whim, caprice, prejudice, or malice. With his reasons neither the
public nor third persons have any legal concern. It is also his right
to have business relations with any one with whom he can make
contracts; and if he is wrongfully deprived of this right by others,
he is entitled to redress.” This natural right is not limited simply to
the formation of the relation of master and servant. Each party has
the right to stipulate the terms and conditions upon which he will
enter into the relation and refuse to form it, if the other party
declines to yield to his demands. Government, therefore, cannot
exert any restraint upon the actions of the parties, nor interfere,
except at the call of one of the parties, to enforce his rights under
the contract which constitutes the basis of the relation. The law
may establish certain presumptions of the intentions of the parties,
where they have not expressly agreed otherwise; but the right to
agree upon whatever terms they please cannot be in any way
abridged, as long as there is no trespass upon the rights of third
parties or of the public.
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§ 205.

Apprentices.—

But apprenticeships constitute an exception to this general rule;
the ground for the exception being the minority of the apprentice
when he enters into service. His right to make a valid contract for
apprenticeship constitutes a legal exception to his general
disability, and is, therefore, subject to whatever regulations the
State may see fit to impose. The immaturity of the apprentice
places him on an unequal footing with his master, and he deserves
and requires the protection of the law.
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§ 206.

Regulation Of Private Employment.—

But between adults, employer and employed, since all men are free
and equal, and are entitled to the equal protection of the law,
neither party can be compelled to enter into business relations with
the other, except upon his own terms, voluntarily and free from any
coercion whatsoever. The State has no right to interfere in a private
employment and stipulate the terms upon which the services are to
be rendered.

Ordinarily, this proposition will be readily conceded; particularly, if
one considers the question in its bearings upon his own affairs. A
feeling of indignation arises within us at the contemplation of State
interference to determine the wages we shall pay to our domestic
servants. But in so far as the question is removed from its relation
to our own affairs, so that it becomes less and less influenced by
our prejudice and self-interest, the contemplation of the social
inequalities of life, and the truly heartless, if not iniquitous,
oppression which is afforded by reason of these inequalities; when
we see, more and more clearly each day, that the tendency of the
present process of civilization is to concentrate social power into
the hands of a few, who, unless restrained in some way, are able to
dictate terms of employment to the masses, who must either accept
them or remain idle; when at best they are barely enabled to
provide for the more pressing wants of themselves and families,
while their employers are, at least apparently, accumulating wealth
to an enormous extent; when all this injustice exists, or seems to
exist, the impulse of a generous nature is to call loudly for the
intervention of the law to protect the poor wage-earner from the
grasping cupidity of the employer.

That there is much suffering among the working classes there can
be no doubt. And although there may be room for conjecture,
whether the suffering is not largely due to their own improvidence
and a desire to imitate the luxurious habits of the rich, rather than
the oppression of the capitalists, it is certainly true that the
employers occupy a vantage ground, by which they are enabled to
appropriate to themselves a larger share of the profits of the
enterprise. But he has acquired this superior position, this
independence, through the exertions of his powers; he is above,
and can to some extent dictate terms to, his employees, because his
natural powers are greater, either intellectually or morally; and the
profits, which naturally flow from this superiority, are but just
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rewards of his own endeavors. At any rate, no law can successfully
cope with these natural forces.

But there is undoubtedly a certain amount of unrighteous
oppression of the working classes. In making the contract of hiring,
the employer and workman deal with each other at arm’s length.
Generally speaking, so far at least as the settlement of the terms of
hiring is concerned, their rights and interests are antagonistic. It is
to the interest of the employer to get a given amount of work done
for the lowest wages possible, and it is to the interest of the wage-
carner to get the highest wages obtainable for the given amount of
work. If the parties cannot agree upon the terms which will be
mutually profitable, can the law determine this dispute for the
contesting parties? By statute 30 and 31 Vict., ch. 105,1 “equitable
councils of conciliation,” composed of delegates selected by the
masters and workingmen, were empowered to adjust all such
disputes, and determine the rate of wages to be paid to the
workmen. As long as the submission of such disputes to such a
council be left voluntary, the statute could meet with no
constitutional objection, if it should be enacted in any of the
American States. But its constitutionality would be very doubtful, if
the submission was made compulsory. There is an irreconcilable
inconsistency in seeking the protection of the law because of
inequality in the possession of economic power, and yet
proclaiming one’s equality before the law. As soon as the law places
one for any just reason under a disability, or gives to another a
privilege not enjoyed in common by all,1 protection from
oppression becomes a duty of the State, so far as the disability or
its cause, or the grant of the privilege, produces or renders the
oppression possible. The law can only guarantee to men, on a legal
plane of equality, protection against trespasses upon their rights.
To place the working classes under special protection against the
aggression of capital, beyond the careful and strict enforcement of
their rights; to compel the employer to pay the rate of wages,
determined by the State to be equitable, is to change the
government from a government of freemen to a paternal
government, or a despotism, which is the same thing.

But even if this reasoning should not be sufficient to prove the
unconstitutionality of State interference in the relation of master
and servant, the very futility of such interference would at least
cast a doubt upon its constitutionality. Law can never create social
forces. On the contrary, law is the resultant of the social forces. If
the social forces at work at any given time produce an inequality in
the material conditions of classes of society, and give rise to the
oppression of one class by another; if the inferior class is not
naturally strong enough to resist the oppression, when free from
legal restraints, no law can afford it protection. For how can the
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workingman secure the enforcement of a law made for his
protection, when the protection of the State is required, because
his needs and the necessities of his family compel him to submit to
the unrighteous exactions of the capitalist. Will not the same needs
and necessities force him to place by his vote men in the various
State offices, whose antipathy to his interests will make the law a
dead letter, if not secure its repeal? In England, where suffrage is
limited, such a law is somewhat reasonable, because those for
whose benefit it was enacted are under legal disability. But, in this
country, where suffrage is universal, and the wage-earners
constitute a vast majority of the voters; if they are unable to assert
their claims without the aid of law, they cannot do so with its aid.
And thus their inefficacy confirms the unconstitutionality of laws,
which are designed to protect the workman against the oppression
of the employer. Laws, therefore, which are designed to regulate
the terms of hiring in strictly private employments, are
unconstitutional, because they operate as an interference with
one’s natural liberty, in a case in which there is no trespass upon
private right, and no threatening injury to the public. And this
conclusion not only applies to laws regulating the rate of wages of
private workmen, but also any other law, whose object is to
regulate any of the terms of hiring, such as the number of hours of
labor per day, which the employer may demand. There can be no
constitutional interference by the State in the private relation of
master and servant except for the purpose of preventing frauds and
trespasses.
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§ 207.

Public Employments.—

But when the employment is connected with a public interest; and,
particularly, when it is connected with the enjoyment of a franchise
or privilege, not enjoyed by private individuals,—a privilege which
is granted because it will promote the public welfare, such as the
railroad, the telegraph, the telephone, and the like,—the public is
interested in the proper conduct of the business; and any
disturbance of, or interference with, its regular and orderly
prosecution will materially affect the public interest. Where the
privilege is a monopoly, as is practically the case with the telegraph
in the United States, a general disagreement of the employer with
his operatives may often stop the wheels of industry and produce a
general paralysis of all commercial energies; and although the
operatives of the railroad or of the telegraph are no more entitled
to the aid of the law in enforcing their demand, or in securing
better terms from their employers, than the strictly private
workman, any disagreement between the railroad and telegraph
companies and their employees affects the public interest by
interfering with their means of communication and transportation;
and to promote the general welfare, not to aid the operatives, it is a
legitimate exercise of the police power of the State to compel both
parties to submit their claims to a competent tribunal; thus
adjusting their differences, and preventing an injury to the public.
There may be a practical inability to enforce even such a law,
because of the powerful political influence of the capitalists; but it
is nevertheless, justifiable, on constitutional grounds, because the
legal equality is disturbed in these cases by the grant to the
corporation of a franchise, a privilege not obtainable by the
workman.1
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CHAPTER XV.

STATE REGULATION OF CORPORATIONS.

The inviolability of the charters of private
corporations.

209. State control of corporations.

210.Freedom from State control, as a franchise.
211.Regulation of corporations in general.

212.Laws regulating rates and charges of corporations.
213.Regulation of foreign corporations.

214.Regulation of railroads.

SECTION 208.
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§ 208.

The Inviolability Of The Charters Of Private
Corporations.—

At a very early day, it was decided by the Supreme Court of the
United States that the charter of a private corporation constituted
a contract between the State and the stockholders or members of
the corporation, by which the State, in consideration of the public
benefit, and of the investment of capital in the corporate business,
grants to these capitalists the power to act together as one legal
personality, with corporate powers and liabilities, separate and
apart from the individual responsibilities of the members. The
opinion of Chief Justice Marshall, in the leading case on this
subject,1 has been so often affirmed by the Federal courts, as well
as by the State courts,2 that it may now be laid down as a settled
principle of constitutional law, that an act of incorporation is such a
contract between the State and the incorporators as is protected by
the clause of the Federal constitution, which denies to the States
the power to pass any law impairing the obligation of a contract.1
Any law, therefore, of a State which impairs the corporate rights, or
which repeals, annuls or amends the corporate charter, against the
wishes of the members of the corporation, impairs the obligation of
a contract, and is consequently void.

But this has reference only to private corporations, i. e.,
corporations, which are composed of private persons. Although it is
frequently stated by the courts that municipal corporations have a
quasi-private character, their charters do not constitute contracts
between the State and the municipality, which would preclude the
repeal or amendment of the charters, or a curtailment of the
charter powers, in accordance with the doctrine of the Dartmouth
College case.2

Some illustrations, not intended to be exhaustive, may be added in
explanation of the general principles herein set forth.

In the first place, the charter must be accepted, or the parties
investing their capital in the enterprise must have entered upon the
project, or must have made provision for the same. Where,
therefore, corporations are formed under general incorporation
laws, the provisions of those laws do not constitute contracts with a
corporation, until the charter has been granted in compliance with
the provisions of those laws. These incorporation laws may be
changed at the pleasure of the legislature and subsequent
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incorporators cannot claim that the subsequent amendments to the
incorporation law have impaired the obligation of a contract,
because of prior contracts which they had entered into looking to
incorporation. Thus, a New York statute authorized the purchasers
of a railroad franchise, at a sale under foreclosure, to form a new
corporation, with all the rights, powers and privileges of the old
corporation. An amendment to this law imposed, as a condition
precedent to the procurement of a new incorporation, the payment
into the State Treasury of a sum, equal to one-eighth of one per
cent of the proposed amount of capital. The authorization of
incorporation, as just explained, was held not to be a contract in
the constitutional sense, but was only a regulation of law, which
could be amended at the will of the legislature, and parties
applying subsequently for a charter must comply with the law as
amended; although property rights may have been acquired
previously, in reliance upon the law of incorporation remaining
unchanged.l And even where a special charter is granted to a
corporation, the charter is always subject to amendments,
contracting the corporate rights or increasing the corporate
burdens, as long as the incorporators have not accepted the
charter or acquired vested rights thereunder. In one case, in which
this ruling was made, an amendment to the charter of a railroad
was passed four days after the passing of the original charter, and
at the same session of the legislature.l Of the same character is
the statutory right to issue stock in exchange for deposits, which is
granted in a bank charter. The Supreme Court of the United States
held that this provision did not create a contractual right, which
was beyond modification by law.2

A subsequent statute cannot change the conditions, prescribed in
the charter or in the incorporation laws under which the charter
was obtained, which must be observed in procuring amendments to
the charter;3 nor can the conditions, under which property is
donated to an eleemosynary corporation, be changed by
subsequent legislation; as where property and capital are donated
for the maintenance of a certain kind of school or college, and a
corporation is formed with the express power of receiving the gift
and to carry out the purpose of the donor.4 So, likewise, is it
beyond the power of the legislature to interfere by subsequent
statute with the priority of liens, or other rights of the creditors of
an existing corporation.5

In accordance with the ruling of the Supreme Court of the United
States, in the Charles River Bridge v. Warren River Bridge,6 the
grant of a franchise is universally held in this country not to be
exclusive, unless it is expressly declared to be exclusive in the
charter of incorporation or law, under which the franchise is
acquired. In such a case, the grant of a parallel and competing
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franchise may be granted without impairing the vested rights of the
first corporation, even though, through successful competition, the
value of the first franchise may be seriously impaired or completely
destroyed. But if the franchise is made by express terms of the law
or charter to be exclusive, the subsequent grant of a competing
franchise would be unconstitutional, as an impairment by
subsequent law of the obligation of a contract. This has been held
repeatedly in the case of street railways, whose charters contain
express limitations of the power of the State or municipality to
grant competing franchises to other street railway companies.1

The protection, which the principles of the Dartmouth College case
afforded to private corporations, against any modification by
subsequent laws of its charter rights and privileges, is very
considerably reduced by the almost universal reservation to the
State of the power to amend or repeal the charters of private
corporations, which are subsequently granted.

It is now a very common statutory or constitutional provision, that
all charters of private corporations are held subject to the power of
the State to repeal or amend. Sometimes, this reservation is
inserted in every charter; but this is not necessary. It has been
repeatedly held that, where there is a general statutory or
constitutional reservation of such power to amend or revoke all
charters, the reservation of such power enters into and becomes a
constituent of every charter contract, which is subsequently made
by the legislature.2 If the reservation of the power to amend or
revoke a charter is a constitutional provision, there is, of course, no
discretion to the legislature. But if it is only a provision of the
statutory incorporation law, it is within the power of the legislature,
in granting a charter by special law, where special laws are
constitutional, to except the particular charter from the operation
of this reservation of the power to amend or revoke the charter.1
These cases, just cited, also hold that a statute, which reserves the
right to amend or repeal a charter, applies to any subsequent
renewal of an old expiring charter. But this is not true, where the
statute does not expressly refer to renewals of charters. In such
case, the renewed charter is as free from the reserved power to
amend or repeal as was the original charter.2

But, even in the case of such a reservation, the charter cannot be
so amended or repealed as to interfere with the vested rights of
property, which the stockholders may have acquired by and
through the corporation.3 But when the statutory amendment to a
charter does not involve any practical confiscation of the rights of
property of the corporation, it cannot be successfully attacked, it
matters not how radical it may be. It has even been held that it is
within the reserved power, to amend existing charters of private
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corporations, to impose upon the stockholders of such a
corporation a personal liability to creditors, in double the amount
of their stock in the corporation.4 And where a city gas company
fails to carry out its obligations to a city to furnish light to all parts
of the city, and to extend its supply pipes, make new connections,
as the city grew, its exclusive franchise may be forfeited and the
city be given the power to establish and maintain its own
gasworks.1 In this connection, it must be borne in mind that
franchise rights in real property, like ordinary rights therein, are
acquired subject to the right of eminent domain by the State. In the
exercise of the right of eminent domain, the property of a railroad
may be appropriated by the State to a public use, as much so as
may be the property of any natural person.2

Still, the statement of the text, that vested rights of property
cannot be infringed by subsequent legislation, notwithstanding the
reservation of the power to amend and revoke a charter, is
supported very generally by the authorities. Thus a provision, that
no toll bridge or ferry shall be established within one mile
immediately above or below an existing ferry or toll bridge,
becomes a part of the charter rights of a toll bridge or ferry
company, and cannot be abrogated by a subsequent statute, except
in the cases, which the statute expressly excepts, if there be such
exceptions.3 It is also an unconstitutional impairment of the
obligation of a contract for a constitutional convention by
subsequent enactment to repeal a statute which granted to a
railroad certain vacant public lands within a certain defined area,
and to declare such lands to be open to purchasers, settlers, and
holders of genuine certificates.4 So, also, would a law be
unconstitutional, which, in providing for the sale of the franchise of
an insolvent street railway, provided that the cost of the obligation,
instead of the amount set forth in the contract, shall be the
measure of liability to the creditors.5
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§ 2009.

Police Control Of Corporations.—

It has been supposed that, because it is the settled law of this
country that the legislature of a State cannot repeal or amend the
charter of a private corporation, unless the power is expressly
reserved, these perpetual corporations are placed beyond the reach
of the ordinary police power of the State; that, while all the rights
of the natural person are subject to the exercise of the police power
in the interest of the public, these corporations are free from this
burden, because the slightest police regulation operates as a
restriction of the enjoyment of the corporate franchise, and hence
impairs the obligation of a contract. Such a construction of the
operation of this constitutional provision is not only scientifically
absurd, but it is in violation of the ordinary rules of constitutional
construction, which provide for a strict construction of all grants by
the State to the individual. Apart from the question whether the
State can barter away its police power,1 the intention of a
legislature to place a private corporation beyond the reach of the
police power of the State—to grant to a corporation the right to do
what it pleases in the exercise of its corporate powers, it matters
not how much injury is inflicted upon the public, and yet be subject
to no control or restraint, which is not provided by the laws in force
when the charter was granted—is so manifestly unreasonable that
we cannot suppose that the legislature so intended, unless this
extraordinary privilege is expressly granted. It cannot be implied
from the grant of the charter. The subjection of existing
corporations to new police regulations does not involve a repeal or
amendment of the charters; for an act of incorporation simply
guarantees to the incorporators the right to act and do business as
a corporate body, subject, of course, to the laws of the land, and the
legitimate control of government. The legal status of the
corporation, as an artificial person, does not differ from the natural
person, except so far as the charter may reserve or grant special
privileges or impose peculiar burdens. As a general proposition,
corporations are included under the name of “persons” in coming
within the operation of the law. In order that the law may apply to
corporations, it is not necessary that they be expressly named.1
Thus general laws, relating to the validity or enforcement of
contracts, are applicable to corporations, although persons are only
mentioned.2 So, also, are corporations included in the operation of
laws relating to real estate, in which there is reference only to
“inhabitants” and “occupiers.”3 Corporations are taxpayers, like
natural persons, although the tax laws should speak only of
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“persons,” “individuals,” or “inhabitants;”4 and a law, relating to
practice or procedure, which refers to “persons” or “residents,”
would also include corporations within its operation.5

And so, also, are corporations included within the operation of the
constitutional guaranties of the sanctity of the rights of property.1

But it has been held that this is not the case in regard to the
constitutional guaranty of the liberty of contract. This guaranty is
held to be reserved to natural person, persons of flesh and blood,
and not to the artificial legal personality, the corporation. On this
principle, it is held that while certain police regulations of the
liberty of contract may be unconstitutional when they are enforced
against natural persons, they are or may be valid as against
corporations; that corporations enjoy only that liberty and those
powers of corporate action, which the laws allow and no others. It
is held, that, where the power to amend or revoke a charter is
reserved to the State, the plea, that a police regulation violates
some constitutional right, will not restrain its enforcement against
the corporation, unless it takes away or infringes some vested right
of property.2 It has thus been held that no vested right is
recognized in a corporation, where its charter or the general
incorporation law prescribes a special period of limitation for
actions against the corporation. Such provision may be changed by
subsequent legislation at the pleasure of the legislature.3

But where the law, on account of the peculiar character of the
corporation as a legal entity, relates to matters which are
connected with and can only concern natural persons, the law
cannot apply to corporations. For example, a corporation cannot be
a rebel within the operation of the confiscation acts of the United
States.1

The act of incorporation, therefore, is a governmental act of
creation. It creates a legal, artificial personality which becomes the
subject of rights, and, like any other legal personality, holds these
rights subject to the ordinary laws of the State. Unless there is an
express reservation of a freedom from the restraint of police
regulations, it would be an exceedingly liberal, and hence wrongful,
construction of the constitutional protection, against the
impairment of the obligation of contracts, to place corporations
above and beyond the ordinary police power of the State. As a
general proposition, the principle here advocated has been
recognized and adopted by the courts generally. It is only in the
application of the principle to a particular case that any doubt as to
its correctness is felt or expressed.
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The leading case on the subject is that of Thorpe v. Rutland, etc., R.
R. Co.,2 in which Judge Redfield has discussed fully and at length
the police control of corporations. In referring to the general police
power of the State by which persons and property are subjected to
all kinds of restraints and burdens, in order to secure the general
comfort, health and prosperity of the State, of the perfect “right in
the legislature to do which no question ever was, or upon
acknowledged general principles, ever can be made, so far as
natural persons are concerned,” he says:—

“It is certainly calculated to excite surprise and alarm, that the
right to do the same in regard to railways should be made a serious
question. This objection is made generally upon two grounds: 1.
That it subjects corporations to a virtual destruction by the
legislature; and 2. That it is an attempt to control the obligation of
one person to another, in matters of merely private concern. * * *

“All the cases agree that the indispensable franchises of
corporations cannot be destroyed or essentially modified. This is
the very point upon which the leading case of Dartmouth College v
Woodward, was decided, and which every well considered case in
this country maintains. But when it is attempted upon this basis to
deny the power of regulating the internal policy of railroads, and
their mode of transacting their general business, so far as it tends
unreasonably to infringe the rights or interests of others, it is
putting the whole subject of railway control quite above the
legislation of the country. * * * This is a control by legislative action,
coming within the operation of the maxim, sic utere tuo ut alienum
non leedas, and which has always been exercised in this manner in
all free States, in regard to those whose business is dangerous and
destructive to other persons, property, or business.
Slaughterhouses, powder mills, or houses for keeping powder,
unhealthy manufactories, keeping of wild animals, and even
domestic animals, dangerous to persons or property, have always
been regarded as under the control of the legislature. It seems
incredible how any doubt should have arisen upon the point now
before the court. And it would seem it could not, except from some
undefined apprehension, which seems to have prevailed to a
considerable extent, that a corporation did possess some more
exclusive powers and privileges upon the subject of its business,
than a natural person in the same business, with the equal power
to pursue and accomplish it, which I trust has been sufficiently
denied.”1 * * *

Several cases have recently taken the advanced, but apparently
sound position, that,—certainly, where the power to amend, alter,
or repeal the charters of private corporations is reserved by the
constitution or by statute,—the private corporation cannot appeal
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to constitutional limitations for protection against any hostile or
obnoxious police regulation; except, possibly, to the constitutional
principle of uniformity and equality, whenever such principle is
violated by legislation, discriminative between corporations of the
same character. These cases hold that the natural rights which the
constitutions protect from adverse and excessive regulation, belong
to natural persons, and cannot be claimed by corporations, which
are creatures of positive law, and have only those powers which are
conferred upon them by positive law. The first case I refer to is
from Arkansas.1l An Arkansas statute provided that no employer
shall for any reason make any abatement or deduction from the
wages of an employee, when he is discharged or when he refuses to
work; and that they must pay the wages due on the work on the day
of discharge. The Supreme Court of Arkansas held the statute to be
constitutional, so far as it applied to employing corporations, but
unconstitutional as to those employers who were natural persons.
The argument of the court was in part as follows:—

“The legislature cannot regulate or restrain the right of individuals
to contract by making it unlawful for them to agree with each other
that wages shall be paid at any specified time subsequent to the
day on which the labor by which they are earned shall be
completed, or that the price of property sold shall be paid on a day
subsequent to the sale. Such a contract is necessarily harmless, of
purely and exclusively private concern, and cannot affect any one
except the parties. * * * But what is true of persons is not always
true of corporations. Natural persons do not derive the right to
contract from the legislature. Corporations do. They possess only
those powers or properties which the charters of their creation
confer upon them, either expressly or as incidental to their
existence, and these may be modified or diminished by amendment,
or extinguished by the repeal of the charters.”

In construing a similar statute, regulative of the labor contract, the
Supreme Court of Maryland, in Shaffer & Munn v. Union Mining
Co.,1 said:—

“It being conceded that the legislature, when it incorporated the
Union Mining Company, reserved the right to alter or amend its
charter at pleasure, there can be no doubt that the legislature
could enact a law prohibiting the corporation from paying its
employees otherwise than in money, and that it could forbid the
corporation from making contracts with them for payment in
anything but money. * * * A corporation has no inherent or natural
rights like a citizen. It has no rights but those which are expressly
conferred upon it, or are necessarily inferrible from the powers
actually granted, or such as may be indispensable to the exercise of
such as are granted.”
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So, likewise, the Supreme Court of Rhode Island held a law to be
constitutional, which required all private corporations, with certain
reservations, to pay their employees weekly, on the ground that the
act in question was a permissible amendment to the charter of
every manufacturing corporation, under the reserved power to
amend or repeal the charters of private corporations. Said the
court:—

“But for the power granted by the legislature, corporations could
not make any contract, and we see no reason why the legislature,
under its reserved power to amend charters, cannot limit the power
to contract in the future just as they might have fixed it in the
original charter, if any reasonable purpose is to be subserved
thereby.”1

515]1‘3‘;7'0 (generated September, 257  http://olLlibertyfund.org/title/2440



Online Library of Liberty: A Treatise on State and Federal Control of Persons and
Property in the United States considered from both a Civil and Criminal
Standpoint, vol. 2

[Back to Table of Contents]

§ 210.

Freedom From State Control, As A
Franchise.—

The claim has often been made that, if it is stipulated in the charter
of a corporation that it shall not be subjected to a specific police
regulation, such a contract is binding upon all the subsequent
legislatures, and they are powerless to prevent an injury to the
public by instituting this regulation. In other words, it is claimed,
that the State may, by contract irrevocably preclude itself from the
exercise of its ordinary police power, it matters not what evil
consequences to the public may thereby be prevented. The
recognition of this doctrine would, if often acted upon, certainly
hamper the government in its effort to protect its citizens from
threatening dangers. The dangerous character of the doctrine is
particularly noticeable in its application to the police control of
corporations. The franchise of the corporation, even if it consists
only in the privilege of acting and doing business in a corporate
capacity, enables it, as against the private individual, to occupy a
vantage ground; its power for harming and controlling the rights
and interests of individuals is thereby greatly increased, and the
necessity for police control, in order that the rights of individuals
may not be exposed to the danger of trespass, is proportionately
increased. To recognize in a legislature the power by a contract to
tie the hands of all future legislatures, and deprive them of the
power to interpose regulations that may become needful as a
protection to the public against the aggressions or other unlawful
acts of the corporation, would be a specimen of political suicide. It
has, therefore, been often decided, in the American courts, Federal
and State, that the State cannot barter away, or in any way curtail
its exercise of any of those powers, which are essential attributes of
sovereignty, and particularly the police power, by which the actions
of individuals are so regulated as not to injure others; and any
contract, by which the State undertakes to do this, is void, and does
not come within the constitutional protection.1

In a late case, it has been definitely settled that the power to
regulate the actions of individuals and corporations, for the
promotion of the public health and the public morals, can never be
restricted or suppressed by any contract or agreement of the State.
In delivering the opinion of the court, —, J. says: “The appellant
insists that, so far as the act of 1869 partakes of the nature of an
irrepealable contract, the legislature exceeded its authority, and it
had no power to tie the hands of the legislature in the future from
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legislating on that subject without being bound by the terms of the
statute then enacted. This proposition presents the real point in the
case. Let us see clearly what it is. It does not deny the power of
that legislature to create a corporation, with power to do the
business of landing live stock and providing a place for
slaughtering them in the city. It does not deny the power to locate
the place where this shall be done exclusively. It does not deny
even the power to give an exclusive right, for the time being, to
particular persons or to a corporation to provide this stock landing,
and to establish this slaughter-house. But it does deny the power of
that legislature to continue this right so that no future legislature,
not even the same body, can repeal or modify it, or grant similar
privileges to others. It concedes that such a law, so long as it
remains on the statute book as the latest expression of the
legislative will, is a valid law, and must be obeyed, which is all that
was decided by this court in the Slaughter-house cases. But it
asserts the right of the legislature to repeal such a statute, or to
make a new one inconsistent with it, whenever, in the wisdom of
such legislature, it is for the good of the public it should be done.
Nor does this proposition contravene the established principle that
the legislature of a State may make contracts on many subjects
which will bind it, and will bind succeeding legislatures for the time
the contract has to run, so that its provisions can neither be
repealed, nor its obligations impaired. The examples are numerous
where this has been done, and the contract upheld. The denial of
this power, in the present instance, rests upon the ground that the
power of the legislature intended to be suspended is one so
indispensable to the public welfare that it cannot be bargained
away by contract. It is that well known but undefined power, called
the police power. * * * While we are not prepared to say that the
legislature can make valid contracts on no subject embraced in the
largest definition of police power, we think, that in regard to two
subjects so embraced, it cannot by any contract, limit the exercise
of those powers to the prejudice of the general welfare. These are
the public health and the public morals. The preservation of those
is so necessary to the best interests of the social organization, that
a wise policy forbids the legislative body to divest itself of the
power to enact laws for the preservation of health and the
repression of crime.”1

The same conclusion is reached in respect to the legislalative
control over contracts which a corporation may make with
individuals. Such contracts are ever subject to the future exercise
of the police power, in the promotion of the public welfare. This is
particularly true in the case of quasi-public corporations, such as
railroads.1
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On the principle, that the State cannot barter away its police
power, it has been held lawful for the State to prohibit all lotteries,
and to apply the law to existing lottery companies.2 So, also, is it
possible for the State to prohibit the sale and manufacture of
liquor, although it has previously issued licenses, authorizing the
prosecution of these trades,3 and such prohibitory laws may be
enforced against existing corporations, whose charters empower
them to carry on the prohibited trade.4 In like manner, may laws,
incorporated in the charter for the government of a corporation, in
its relation to the public, be repealed or amended.5

It has thus been held to be constitutional for the legislature to
prohibit the consolidation of connecting or competing railroad
lines, although their charters may contain an express authorization
of consolidation with other companies. Such authorization may be
taken away or limited by subsequent legislation, as a police
regulation, without impairing vested rights; as long as the
regulation does not undertake to undo a consolidation which has
been already accomplished.1l And so, likewise, may a subsequent
statute change the conditions, under which a consolidation may be
effected. Thus, where the existing law, under which the charter was
obtained, provided that consolidation with another railway cannot
be made, unless assented to by all of the stockholders, these
conditions may be changed by subsequent legislation, so that
consolidation may be legally made, if the consent to it of the
holders of three-fourths in value of the stock is obtained.2 So, also,
street railways may by consequent statute be compelled to pave the
roadbed between the tracks.3

But it has been held in Illinois that, while the State may regulate
the interment of the dead, and in the first instance prescribe the
localities in which burial will be permitted, yet it is not possible for
the legislature to prohibit burial upon lands purchased and laid out
as a cemetery at great expense, by a corporation, which has been
chartered for that purpose.4

In accordance with the general proposition of constitutional law,
that an exemption from taxation cannot be impaired by subsequent
legislation, where such exemption enters as a component into a
valid contract, it has been held that, where a corporate charter
contains a stipulation for such an exemption, the exemption cannot
be taken away by subsequent legislation,1 unless the right to
withdraw it is expressly reserved by the statute which grants the
exemption.2 And the same ruling would obtain, where the charter
was issued under a statutory or constitutional provision, which
reserved the power to amend or repeal the charter.
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A similar ruling is held as to the inviolability of charter stipulations
of the rate of compensation which a corporation might charge for
services which it renders to the public. But the discussion of these
cases is reserved for a subsequent section,3 in which the whole
subject of laws, regulating the rates and charges of corporations, is
fully treated.

Where a corporation is given the power to conduct dams and
sluices in certain streams, it does not follow that it has the power
to completely withdraw the water from other uses in the stream
below the dams; and a statute is constitutional which restrains the
use of the dams and sluices.4

But it is different where, by charter or by general statute, specific
property rights are granted to a corporation, such as the grant of
lands to a railroad. These cannot be taken away by subsequent
statute.5
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§ 211.

Police Regulations Of Corporations In
General.—

But the corporation is no more subject to arbitrary regulations than
is the individual; except, possibly, as it has been stated in the
preceding section.1 In order that the regulation of a corporation
may be within the constitutional limitations of police power, it must
have reference to the welfare of society by the prevention or
control of those actions which are calculated to inflict injury upon
the public or the individual. As in all other cases of the exercise of
the police power, the police regulations of corporations must be
confined to the enforcement of the maxim, sic utere tuo, ut alienum
non leedas, subject to the observance of which every corporate
charter must be supposed to have been granted. Any attempt,
under the guise of police regulations, to repeal or amend the
charter, where the right of repeal or amendment has not been
expressly reserved, or to abridge any of the corporate rights and
privileges, would of course be unconstitutional and void.2 The
property of the corporation cannot be confiscated, under pretense
of being a police regulation, without payment of compensation.
Thus, it was held unconstitutional for a law to require an existing
turnpike company to set back its first gate two miles from the
corporate limits of a town, which had grown up at the original gate,
under penalty of forfeiting all right to tolls.3 The two miles of road,
included within the existing turnpike, might have been confiscated
in the exercise of the power of eminent domain, but compensation
for the loss would have been required. So, also, would it be
unlawful to compel a railroad or turnpike to permit certain persons
to make use of the road without paying the customary toll.1 And
while it is permissible to prohibit a corporation from doing the
thing, or engaging in the business, for which it was created, no law
can make the corporation responsible for the damages suffered by
the public, as a consequence of what the corporation was
authorized to do. Thus, for example, where the legislature
authorized the construction of a bridge over a navigable stream, of
such dimensions that it would necessarily become an obstruction to
the navigation of the river, the bridge company could not be made
responsible to those whose navigation of a stream was impeded, for
that would in effect be a deprivation of the corporate rights.2 So,
also, would it be unlawful for the legislature to provide by a
subsequent law for the complete forfeiture of the charter as a
penalty for a prohibited act, which under the existing law was a
cause for only a partial forfeiture, because the enforcement of the
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new penalty against a corporation for acts already done would
operate to impair the obligation of contracts.3 So, also, it has been
held to be unconstitutional for a statute to provide for the forfeiture
of the franchise of a corporation like a turnpike road, in a
proceeding of a summary character, in which the right of trial by
jury was possible and was denied.4

But there is no constitutional objection to the application to
existing corporations of new remedies for the attainment of justice,
and to secure a performance of the corporate duties to the public.5
For example, it is lawful for a legislature to extend the individual
liability of the stockholders of a bank for any debt thereafter
incurred.1 But while the liability of stockholders may be increased,
or imposed for the first time, without affecting the constitutional
rights of the stockholders, an existing liability to creditors cannot
be reduced or taken away altogether, without violating the
constitutional rights of the creditors, whose claims against the
corporation were acquired prior to the enactment of the
amendatory statute.2 So, likewise, may not the existing claims of
creditors against the trustees of a corporation, who are under
existing law personally liable under stated contingencies, be
affected by subsequent legislation, changing this liability.3 But a
law is valid which provides that existing corporations shall
maintain their corporate organizations for a limited period after
their dissolution, and continue their capacity for being sued, for the
purpose of winding up its affairs.4 So, likewise, may the laws
provide for the sale of the property of an insolvent corporation, and
for the distribution of the proceeds of sale among the creditors.5

In like manner may the rights of stockholders in existing
corporations be regulated and changed, in the protection and
promotion of their interests. Provision for minority representation
in the directory of a corporation is constitutional.1 And where the
State, under a contract with a railroad corporation, has the right to
vote a given number of shares, this right of representation may be
surrendered by the State by subsequent enactment, and the
directors whom the State had a right to appoint and did appoint
may be removed summarily.2 The State may in the same way
temporarily waive its rights as a voting stockholder in a turnpike
company.3

The State may also grant to stockholders reasonable right of
interference in the management of the business of the corporation,
such as demanding the right to inspect the books of the company.4
And it has been held in one case to be constitutional, to authorize
any stockholder of a private corporation to require that all the real
estate owned by the corporation, which may not be necessary to
the transaction of the corporate business, or for the payments of
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debts, be appraised and partitioned among the stockholders.5 On
the other hand, it is not unconstitutional for a statute, in providing
for the closing up of the affairs of mining and manufacturing
corporations, not to provide for making all the stockholders
necessary parties to the suit, inasmuch as they may become
parties, if they want to.6

Corporations may also be required to submit to an inspection of
their affairs by a public official, in order to ascertain any breaches
of duty to the public,7 or to file with State officials, an annual
statement of its condition.1 And the legislature may lawfully
provide the extreme remedy of dissolving the bank or other
corporation, whenever, upon examination by the public inspector, it
should be found in an insolvent condition.2 In the case last cited,3
it was held that a law was constitutional, which provided for the
judicial dissolution of an insurance company, chartered under the
laws of the State, whenever the auditor, upon examination of its
affairs, should be of the opinion that its financial condition is such
as to render its further continuance in business hazardous to those
who are insured in the company. In pronouncing the law to be
constitutional, the court says:—

“With certain constitutional limitations, the rights of all persons,
whether natural or artificial, are subject to such legislative control
as the legislature may deem necessary for the general welfare, and
it is a fundamental error to suppose there is any difference in this
respect between the rights of natural and artificial persons. They
both stand precisely upon the same footing. While personal liberty
is guaranteed by the constitution to every citizen, yet, by
disregarding the rights of others, one may forfeit not only his
liberty, but even life itself. So a corporation, by refusing to conform
its business affairs as to defeat the objects and purposes of its
promoters, and the design of the legislature in creating it, may
forfeit the right to further carry on its business, and also its
existence as an artificial being. The fact, that the stockholders may
be personally injured by declaring a forfeiture of the company’s
franchises, and causing its affairs to be wound up in a case of this
kind, is not a sufficient reason why it should not be done, if the
further continuance of its business would be dangerous to the
community. In the proper exercise of the police power, laws are
often enacted by the legislature for the common good which
materially affect the value of certain kinds of property, by which a
particular class of persons are injured; yet such consequences do
not at all affect the validity of the legislation, and to such losses the
maxim damnum absque injuria applies. It is generally said one may
do as he pleases with his own property, but this is subject to the
important qualification—he must please to do with it as the law
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requires. * * * The maxim sic utere tuo, ut alienum non laedas,
applies to all such cases. * * *

“These general principles would seem to warrant the conclusion
that the legislature is authorized, in the proper exercise of the
police power, to adopt such necessary legislation and regulations as
will effectually protect the community from losses incident to a
public business, conducted by a corporation under a charter from
the State, where such business has become hazardous, and will
probably result in financial distress and disappointed hopes to
those who, ignorant of its condition, do business with it.”1

As illustrative examples of the scope of police regulation of
corporations and of their business, I refer to the following cases of
the special regulation of certain corporations.

A Missouri statute provided that, in determining whether the assets
of a building and loan association are sufficient to pay the face
value of the stock, and to bring the stock to maturity, the average
premiums which are paid by the borrowing members of the
association should be credited on the stock accounts of the non-
borrowing members. The statute was declared to be
unconstitutional, so far as it was made to apply to subscription
contracts, which were made prior to the enactment of the statute.2

The constitution of Colorado provides that the general assembly
shall have power to alter, revoke or annul any charter of a private
corporation, “in such manner, however, that no injustice shall be
done to the incorporators.” It was held that this qualification of the
authority to alter or revoke a charter did not make a statute
unconstitutional, which, in the exercise of the police power,
required a canal corporation to cover over the canal, for the
protection of the life and property of the inhabitants of the city,
through which the canal was laid.1

The regulation of the business of insurance has been extensively
treated in preceding sections,2 to which the reader is referred.
Reference is made in the present connection to only a few
particular cases. It has been held in Pennsylvania to be
constitutional to prohibit by statute an insurance company from
making discriminations, in prosecution of the business and the
making of contracts of insurance, against certain individuals and in
favor of others.3 So, elsewhere, it has been held to be
constitutional to control the terms of a policy of fire insurance, so
as to require the insurance company to pay the losses under the
policy in full, whatever may be the agreement of the parties to the
contrary,4 and to prohibit insurance companies from denying that
the property insured was worth the full amount of the policy, when
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it was issued.5 The imposition of a penalty of twelve per cent of the
amount recoverable on a policy of insurance, for failure to pay the
same when it became due, was likewise held to be a reasonable
exercise of the police power.6

Telegraph, telephone, electric light and other companies, which, in
the prosecution of their business, require the stringing of wires for
the transmission of the necessary electrical current, are peculiarly
subject to police regulation, in order to protect the public against
the nuisance, and the dangers to life and property, which are
threatened by the network of wires which now encircle and
interlace a large city. The dangers and annoyance are greatest
when the wires are overhead, and strung on the unsightly poles
which disfigure all of our streets. But the electrolysis of water,
sewer and other pipes, by the want of sufficient covering of
electrical wires when they are buried in the ground, both justifies
and requires police regulation in such cases, as when the wires are
strung upon poles above ground. In both cases, the regulations are
constitutional, provided they are reasonable, even though
conformity to the police regulation may prove both expensive and
difficult.1 It has also been held to be constitutional to prohibit the
stretching of wires over the roofs of houses.2

Telegraph companies are also subjected to police regulations of
their business, in order to insure reasonable accommodations to
patrons, and the safe and accurate transmission and delivery of
telegraphic messages. These regulations are both reasonable and
constitutional.3 And it has been held to be constitutional for a
statute to give to the addressee of a telegram the right to recover a
penalty, where the company had failed to deliver the telegram with
reasonable dispatch. And it was held that this imposition and
recovery of the penalty was not a regulation of interstate
commerce, nor did it unconstitutionally impair the obligation of the
contract, which the company had made with the sender of the
message, that the company was not liable for mistakes in
transmission unless the telegram was repeated.1l

The State or municipality may also impose a tax upon the telegraph
companies, doing business within their borders, without laying
themselves open to the charge of interfering with interstate
commerce. Usually, the tax is rated according to the number of
poles which the company may erect within the limits of the city or
State; and the Supreme Court of the United States has held that
such a tax was rather in the nature of a rental charge for the use of
the streets and highways, by the erection of poles and the stringing
of wires on them.2 In imposing a similar license tax upon an
electric light company, it was held in Pennsylvania that the tax
could not be laid against poles and wires, which were used
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exclusively in lighting the streets and public places under a
contract with the city; but it must be confined to the poles and
wires which were employed to furnish light to private consumers.3

Wherever privileges are bestowed by statute upon a corporation,
the statute may prescribe a return of some equivalent to the public,
as a condition precedent to the enjoyment of the privilege; and the
acceptance of the benefits of the statute makes it obligatory upon
the corporation to perform its duties to the public. These principles
were applied in one case to a water company, who was charged, as
a condition of its acceptance and enjoyment of the privileges
granted to it by statute, with the duty of furnishing free of charge
all the water that may be needed by a city for fire purposes, and
other public necessities, as the statute had stipulated. The statute
was sustained as constitutional.l
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§ 212.

Laws Regulating Rates And Charges Of
Corporations.—

The right of the legislature, to regulate the rates and charges of a
corporation, has frequently been the subject of litigation in the
courts of this country. The establishment of extensive and rich
corporations, which are often enabled by their combined capital
and by the possession of special franchises to make a practical
monopoly of the business in which they are engaged, and
consequently to demand of those, who are compelled by
circumstances to have business dealings with the corporations,
extortionate and unequal charges, is deemed to be a full and
complete justification of the regulation of prices and charges in
such cases. For these reasons, there is a general popular demand
for legislative regulation of the rates and charges of the
corporations.

The general power of the government to regulate prices has
already been fully explained,2 and the constitutional limitations
discussed. It will not be necessary to repeat here what has been
stated there. It was ascertained by a study of the cases that where
the government, by the grant of a more or less exclusive franchise,
increases the economic powers of a person or persons, so as to
create a monopoly against those to whom the franchise, is denied it
had the power to regulate the charges of such person or persons,
so that the public may obtain that reasonable enjoyment of the
benefits arising out of the monopoly, which indeed was the
consideration or inducement of the grant of the franchise.3 The
Supreme Court of the United States has even gone further in the
recognition of the legislative power to regulate prices, and asserted
that, when circumstances make of a particular business “a virtual
monopoly,” the legislature may prevent extortion by the regulation
of prices.1 But in order to justify the legislative regulation of the
charges of corporations, it will not be necessary to go to the length
of this decision. In the first place, if the power to repeal or amend
the charter is reserved to the State, no question can arise; for in
the exercise of the power to amend, the legislature may require, as
a condition of the continuance of the corporate existence, the
observance of whatever police regulation it may see fit to establish,
in the same manner, and to the same extent, that it may impose
conditions of every sort and kind, in the original grant of the
charter. When the power to amend or repeal is not reserved, the
question becomes important, whether the corporation may be
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subjected to this regulation. In regard to police regulations
generally, we have seen2 that the corporation occupies no vantage
ground above the individual; that both corporations and natural
persons may be subjected to the same regulations under like
circumstances; and that the institution of new and more
burdensome regulations, after the creation of the corporation, does
not constitute any infringement of the corporate rights, provided no
attempt is made, under the guise of police regulation, to destroy or
impair any of the substantial rights of the corporation. It is,
therefore, not difficult, under the principles explained and set forth
in a previous section,3 to justify the regulation of the rates and
charges of railroads, turnpikes, telegraph and telephone
companies, and other corporations, to which the government has
granted some special franchise—to each of the corporations named
is given the right to appropriate land in the exercise of the right of
eminent domain, without which it would be almost impossible to
construct their lines or road—for the grant of the franchise made
these corporations legal monopolies, as against the public, and
consequently they became subject to police regulation, in order to
protect the public from extortion. It has been generally held, with
only one or two exceptions, that the legislature may regulate the
charges of corporations of this kind,1 and change those regulations
at will, unless a contract to maintain a stated rate of charge has
been made with the corporation.2

But if a State law or railroad commission has established a
maximum rate of charge, it has been held that special legislation,
establishing a specific price for mileage tickets, will be in excess of
the police power of the State.1

In Railway Co. v. Smith,2 Justice Peckham characterized such a
statute, “as an abitrary enactment in favor of the persons spoken of
(those who were able and willing to buy a mileage ticket) who, in
the legislative judgment, should be carried at less expense than the
other members of the community.”

But, as has been very fully explained in a preceding section,3 the
power is now controlled by the judicial requirement, that the
regulation of the rates and charges must be reasonable in the
stipulation of the maximum.

Whether corporations, which receive no franchise or privilege from
the government, may be subjected to State regulation of their
charges in the conduct of their business,—for example, a
corporation engaged in the flour milling or cotton manufacturing
business—depends upon other grounds. Under the principle,
established in Munn v Illinois,4 such a regulation may be easily
justified, where the business under peculiar circumstances has
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become a virtual monopoly. So, also, may a corporation of this kind
be subjected to such a regulation, because the very creation of the
corporation, which constitutes an authority for the compact
combination of the capital of many persons in one business, may be
considered a special franchise, increasing the power of those who
compose the corporation, over the property and the necessities of
others. There has been no need for the regulations of the charges
of such corporations, and consequently we have few adjudications
upon the subject.5

It has been stated, as the generally accepted doctrine, that the
State cannot make a valid contract in limitation of the exercise of
its police power.1 But a disposition is displayed by the authorities
to make of the power to regulate the charges of corporations an
exception to this general rule, by denying to the logislature the
power to regulate such charges by subsequent laws, where the
power to do so is denied by the charter, or where the lawful
charges are stipulated in the charter. Chief Justice Waite, of the
Supreme Court of the United States, expressed the opinion of the
court on this point in the following language:—

“This company, in the transaction of its business, has the same
rights and is subject to the same control as private individuals
under the same circumstances. It must carry when called upon to
do so, and can charge only a reasonable sum for the carriage. In
the absence of any legislative regulation upon the subject, the
courts must decide for it, as they do for private persons when
controversies arise, what is reasonable. But when the legislature
steps in and prescribes a maximum of charge, it operates upon this
corporation the same as it does upon individuals engaged in a
similar business. It was within the power of the company to call
upon the legislature to fix permanently this limit and make it a part
of the charter, and, if it was refused, to abstain from building the
road and establishing the contemplated business. If that had been
done the charter might have presented a contract against future
legislative interference. But it was not and the company invested
its capital, relying upon the good faith of the people and the
wisdom and impartiality of the legislators for protection against
wrong under the form of legislative regulation.”2

Where the charter or the general laws, under which the
corporation has been incorporated, expressly stipulate what shall
be the rate of charges which the corporation might make for its
services;1 or the exclusive power to fix its own rates is expressly
given to the corporation,2 there can be very little doubt that a
binding contract has been thereby made by the State with the
corporation, which, under the decisions already cited, would debar
any future regulation of the charges of the corporation. But is a
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contract, which so operates as a bartering away of the police power
of the State, to be inferred from a mere general authorization that
the corporation may fix its own rates? All corporate charters, and
general laws of incorporation, contain a statement of the general
powers of the corporation, which does not amount to a contract
that these powers are not subject to any future police regulation;
and it would seem to be reasonable to distinguish the cases, in
which there is an express stipulation that the corporation shall
have the “exclusive” right to fix its own charges, from those cases,
in which there is only a general authorization to determine upon
the rates of prices and charges. In the latter cases, it would seem
to be sound to hold that there was not such a positive contract, as
would preclude the future police regulation of the rates of charges.
It has been so held in two cases.1

But where the charter of incorporation is taken subject to the
reserved power to amend or repeal, the reserved power of
amendment and repeal applies to this contract, that the
corporation shall fix its own rates, as well as to any other rights
and powers which might have been conferred by the charter.2

It has been recently held by the United States Circuit Court that,
where corporations have been formed under a general
incorporation law, which grants to the corporation the power to fix
its own rates, no law will be a constitutional repeal of this authority
which is limited in its application to the corporations of a limited
locality, which have been formed thereunder. To be an effective and
valid repeal of the law, it must apply to all corporations of the class
throughout the State.3 The facts of this case were these: The
general law of the State of Indiana for the incorporation of street
railways throughout the State, gave by express provision to the
railways incorporated thereunder the right to determine its rates of
fare, but the power to amend or repeal any part of the law was
expressly reserved. Subsequently, the legislature undertook to
reduce the fares on street railways in cities of the first class, in
which there was only one city, Indianapolis, to three cents. The
Supreme Court of the State sustained the subsequent statute,
holding that it was not a special act, in violation of the
constitutional prohibition of special laws.1 But the United States
Circuit Court held the statute to be unconstitutional on the ground,
as stated above, that, since the statutory contract for exemption of
the street railways from the regulations of its rates of fares was
applicable to all the street railways throughout the State, the
contract cannot be abrogated by any law which has a narrower
application.

But, even when there is no contract in the way of the exercise by
the legislature of the power to regulate the prices and charges of
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corporations, there is always the one unvarying limitation, that the
rates which may be fixed by the legislature must not be so low, that
the reasonable profits of the corporate business will be taken away.
Where such a practical confiscation of the profits results from the
legislative regulation of the rates of charges, the courts will
unhesitatingly declare the regulation to be void and
unconstitutional, as an interference with vested rights.2

Similar principles induced the Supreme Court of Kentucky to hold
an act of the legislature unconstitutional, which authorized a
turnpike company to charge toll of the citizens of a town, from
which they were exempted by a provision of the charter of the
turnpike company. This abrogation of the privilege of exemption of
these citizens from the payment of the toll, was held to be
unjustifiable as an exercise of the police power.3
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§ 213.

Regulation Of Foreign Corporations.—

It is provided by the United States constitutionl that “the citizens
of each State shall be entitled to all the privileges and immunities
of citizens of the several States;” and, under this clause of the
constitution, the citizen of one State is protected against any
discrimination, in another State between himself and the citizens of
the latter State. He is entitled to the equal enjoyment of the
privileges of the citizen, and any arbitrary discrimination between
him and the citizen of the latter State, in the matter of police
regulations, would be in violation of this constitutional provision.
But corporations are not considered to be citizens within the
operation of this guaranty. The legal existence of a corporation is
confined to the territory of the State, which brings the corporation
into existence. The corporations of one State are not entitled to the
privileges or immunities of the citizens of the several States; and,
consequently, they cannot claim the right to transact business in
any other State but the one in which they were created.2 If they
are permitted to exercise their corporate powers in any other
State, it is a privilege and not a guaranteed right. A State may,
without violating any provision of the constitution of the United
States, prohibit altogether the doing of business by foreign
corporations within its territory; and if the privilege is granted, it
may be coupled with all sorts of conditions, the performance of
which constitutes a condition precedent to the enjoyment of the
privilege; and these requirements will not be open to constitutional
objection, because they are not made applicable to domestic
corporations.1 Thus, it has been held to be constitutional for a
State law to require a foreign corporation, before it can lawfully do
business within the State, to procure a license from the State
officials, and to fulfill the conditions precedent to the procurement
of the license;2 to open and maintain an office within the State, in
the charge of a resident agent, upon whom process against the
corporation may be served;3 and to pay a license or franchise tax
to the State or municipality, or to both;4 to require fire insurance
companies to pay to the fire department of a city a stated
percentage of the premiums they receive;1 and to require any
foreign corporation to deposit funds with the State authorities, in
order to secure the payment of claims which citizens may have or
acquire against it.2 It is even permissible for the State legislature
to provide for the exaction of a penalty from any agent of a foreign
corporation (in this case it was an insurance company), who shall
act without authority from the State, although the contract is made
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out of the State, and provides that he shall be deemed the agent of
the other party to the contract.3 In these cases, it is held that the
exaction of an arbitrary license of, and the imposition of
extraordinary conditions upon, the resident agents of foreign
corporations, involve no infringement of the personal rights of the
agents, as citizens of the State or of the United States.

But a foreign corporation cannot be taxed for the purchase of raw
material, which is shipped from the taxing State to the native State
of the corporation for manufacture, for that cannot be considered a
“doing of business within the commonwealth.”1 And it has likewise
been held that a statute is unconstitutional, which requires foreign
corporations to file certificates of their articles of incorporation, as
a condition precedent to their transaction of business within the
State.2

Most of the State laws, which provide that foreign corporations
shall comply with the prescribed conditions precedent before they
will be authorized to do business within the State, declare that any
contracts, which they may make before they have complied with
the requirements of the statute, shall be void and of no effect, so
that no suit in the enforcement of them can be maintained in the
State courts. The enforcement of this penalty may in the discretion
of the legislature be waived by subsequent legislation, validating
the otherwise void contracts, without in any constitutional sense
interfering with the vested rights of the other parties to the
contracts.3

One of the practical effects, which the laws for the regulation of
foreign corporations almost universally aim to secure, is the
provision for bringing such foreign corporations within the
jurisdiction of the State courts, and the recovery of absolute
judgments against such corporations. Before such suits quasi in
personam may be entertained against a foreign corporation, doing
business within the State, personal service must be made upon
some one within the State, who may accept such service as the
representative of the foreign corporation. The usual provision is
that a corporation, in entering into the transaction of business
within the State, is properly served with notice when the process is
served upon a resident agent of the corporation. The agent who is
served must at the time of service be in the employment of the
corporation, and must at the time be engaged with its affairs.1 The
rights and privileges which a foreign corporation acquires under a
license to do business within the State, is not a contract in the
constitutional sense, so that the license may not be revoked or
amended by subsequent legislation. The license may be amended
or revoked altogether,2 as long as the revocation or amendment of
the license may not be given a retroactive effect, so as to invalidate
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any transactions which were entered into, prior to the enactment of
the amendatory law;3 or to impose extra burdens upon, or
otherwise affect injuriously, the rights of contract of existing
creditors of the corporation.4

So, also, a regulation of a foreign corporation, which has the direct
effect of discriminating against the citizens of another State, will be
void because it violates the constitutional guaranty to the citizens
of all the States of equal privileges and immunities in each State.
Thus, a State statute, which provides that, in case of insolvency of a
foreign corporation, the creditors, resident within the State, shall
have, in the distribution of the assets found within the State,
priority over the claims of non-resident creditors, was declared to
be an unconstitutional discrimination against foreign creditors.1
But it has been held very recently in New York, that the section of
the State banking law, which requires foreign corporations, doing
business within the State under its provisions, to deposit funds with
a State official for the exclusive protection of resident creditors,
who shall in case of insolvency of the foreign corporation have a
prior lien upon such funds, is a valid regulation, and does not
contravene any constitutional provision.2

A foreign corporation cannot be denied the right to sue in the
courts of the State, on contracts made within the State for the sale
of goods manufactured outside of the State, if the contracts
themselves are valid and beyond the jurisdiction of the State, under
the constitutional prohibition of the regulation of interstate
commerce.3 In the absence of special regulations, whenever a
corporation does business in another State, it is so far considered a
corporation of that State as to be amenable to its ordinary police
regulations.4
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§ 214.

Regulations Of Railroads.—

The police regulation of the management of railroads is extremely
common and varied; and, consequently, the exercise of police
power over them has more frequently been the subject of litigation.
But there is no more need for a judicial determination of the
limitations upon police power in this phase of its exercise, than in
any other. The same principles govern its exercise in every case.
Every one, whether a corporation or a natural person, must so
enjoy and make use of his rights as not to injure another; and the
State may institute whatever reasonable regulations may be
necessary to prevent injury to the public or private persons. Here,
as elsewhere, however, the exercise of police power must be
confined to those regulations which may be needed, and which do
actually tend, to prevent the infliction of injury upon others. And it
is a judicial question whether a particular regulation is a
reasonable exercise of police power. The public necessity of the
exercise of the police power in any case is a matter addressed to
the discretion of the legislature; but whether a given regulation is a
reasonable restriction upon personal rights is a judicial question.1

A disposition is manifested in some of the cases to claim for the
railroad company the application of the same rule of
reasonableness, as would be applicable to regulations of the private
property of individuals; that is, prohibiting all regulations of
railroads and of their property, which would not be applicable
generally to the private property of individuals. But the
reasonableness or unreasonableness of a police regulation is
subject to variation with a change of circumstances, and in the
character of the subject of the regulation. A regulation may be
reasonable when directed against the use of certain kinds of
property, while it would be unreasonable, if applied to other and
different kinds of property, the enjoyment or use of which does not
threaten the injury, against which the regulation was directed. But
there can be no doubt that a corporation cannot be subjected to a
regulation, which would not be applicable to a natural person
under like circumstances. The police regulations resemble greatly
the regulation of the use of the common highways, and a
comparison of them, as set forth in the following language of a
distinguished judge, will assist in reaching a clear understanding of
the scope of police power in the regulation of railroads. In Chicago,
B. & Q. R. R. Co. v Attorney-General of lowa,1 Dillon, J., says:—
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“In all civilized countries the duty of providing and preserving safe
and convenient highways to facilitate trade and communication
between different parts of the State or community is considered a
governmental duty. This may be done by the government directly,
or through the agency of corporations created for that purpose.
The right of public supervision and control over highways results
from the power and duty of providing and preserving them. As to
ordinary highways these propositions are unquestioned. But it is
denied that they apply to railways built by private capital, and
owned by private corporations created for the purpose of building
them. Whoever studies the nature and purposes of railways
constructed under the authority of the State by means of private
capital will see that such railroads possess a twofold character.
Such a railway is in part public and in part private. Because of its
public character, relation and uses, the judicial tribunals of this
country, State and national, have at length settled the law to be
that the State, to secure their construction, may exert in favor of
the corporation authorized by it to build the road both its power of
eminent domain and of taxation. This the State cannot do in respect
of occupations or purposes private in their nature. * * * In its public
character a railroad is an improved highway, or means of more
rapid and commodious communication, and its public character is
not divested by the fact that its ownership is private. * * * In its
relations to its stockholders, a railroad, or the property in the road
and its income is private property, and, subject to the lawful or
reserved rights of the public, is invested with the sanctity of other
private property. The distinction here indicated marks with general
accuracy the extent of legislative control, except where this has
been surrendered or abridged by a valid legislative contract. Over
the railway as a highway, and in all its public relations, the State,
by virtue of its general legislative power, has supervision and
control; but over the rights of the shareholders, so far as these are
private property, the State has the same power and no greater than
over other private property.”1

For the further and more expeditious regulation of railroads,
particularly in their relation to their patrons, the States throughout
the Union, as well as the Federal government, have created boards
of railroad commissioners; their powers of supervision varying with
the provisions of each statute. One unvarying distinction, however,
is that the national, or United States railway commission, has
supervision over the railroads in their relations to interstate
commerce only, while the States’ boards of railway commissioners
control the relations of the railroads with intrastate commerce, and
with the State governments, as the residuary depositary of the
police power of the government. The maintenance of these
commissions involves considerable expense; and the legislature of
South Carolina imposed by statute the entire expenses of their
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State railway commission upon the railroads operating within the
State. The constitutionality of this statute was contested by the
railroad on the ground that it was a taking of private property
without due process of law. But the United States Supreme Court
united with the Supreme Court of South Carolina, in sustaining the
constitutionality of the statute.1l

As has already been intimated, the number of police regulations of
railroads is very great, and the character of them is as varied. For
the purpose of illustrating the scope of these regulations, it will
only be necessary to refer to the more important ones, which have
been passed upon by the courts.

For example, in the exercise of the ordinary police power of the
State, it has been held to be reasonable to require all railroads to
fence their tracks, not alone for the protection of the live stock of
the abutting owners. Indeed, the chief object of the statute is
probably to protect the traveling public against accidents,
occurring through collision of trains with cattle.2 One exercise of
the power to require railroads to fence their tracks does not
preclude a second regulation of the same kind, providing for other
and different fences.1 And the railroad company can not relieve
itself from the obligation to erect and maintain the fence by any
contracts with the abutting owners.2 The railroad company is, of
course, liable for whatever injury is done to persons or property, in
consequence of any neglect in maintaining the fence.3

In the absence of special legislation, the judgment will be confined
to the recovery of the actual damages which have been suffered in
consequence of the neglect. But the statute may constitutionally
make the company liable for double the value of the stock killed by
reason of the neglect to properly maintain the fences. This
requirement is justified on the same grounds, as is the authority to
recover exemplary or punitory damages.4 And it may also be
provided by statute that the railroad company may be held liable
for all losses of property, occurring in consequence of the neglect of
the railroad in the maintenance of the fences, although the owner
may be guilty of contributory negligence.1

But there must be some violation of the law, or some act of
negligence, on the part of the railroad company, in order that the
company may be held liable for damages suffered from the running
of trains.2 A statute, which makes a railroad responsible “for all
expenses of the coroner and his inquest, and of the burial of all
persons who may die on the cars, or who may be killed by collision
or other accident occurring to such cars, or otherwise,” is,
therefore, properly declared to be unconstitutional, so far as it is
applied to cases of loss, in which the company has not been guilty
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of negligence, or of a violation of some legal duty.1 And where
there is no statutory obligation on the railroad to maintain fences
along its lines, the general principles of the law as to penning up of
cattle prevail, and make a statute unconstitutional, which imposes
upon a railroad the responsibility for injury to cattle.2

On the same general principles, statutes are sustained as
constitutional which impose upon the railroad companies liability
for all injuries to property, which have been occasioned by fires, set
or caused by their locomotives.3 And some of these cases hold that
it is not unconstitutional to impose upon the railroads an absolute
liability for damages from fires, irrespective of the question of
negligence, and in the absence of all proof of negligence.4 Of the
same character, but not so severe upon the railroads, is the State
regulation, that the setting fire to property by a passing locomotive
is prima facie evidence of the negligence of the railroads. The
statute in question was sustained as a constitutional exercise of the
police power by the Supreme Court of Illinois.1 A Maine statute, in
imposing this extraordinary liability for fires upon the railroads,
provides that the railroads shall become subrogated to the rights of
the property owner in and to any fire insurance which may cover
the property, which has been destroyed by the locomotive fires; and
if the owner has already recovered on the policy, the amount he has
received from the insurance company will be deducted from the
amount of damages, which has been assessed against the railroad.
The constitutionality of the statute has been sustained.2

Laws which modify the common law, so as to make railroads liable
to their employees for injuries sustained through the negligence of
their fellow-servants, have also been sustained.3

It has also been held to be constitutional to provide by statute that,
in all actions against railroads for injuries to stock or other
property, resulting from the operation of the trains, a certain
attorneys’ fee shall be recoverable of the railroad as a part of the
damages.4 But the contrary ruling has been made as to this special
allowance of attorneys’ fees by the Supreme Court of the United
States,5 and also by the Supreme Court of Michigan, on the ground
that it was special legislation which is inhibited by the
constitution.1

The State may in like manner regulate the grades of railways
generally—changing them when necessary, and, particularly, at the
points where they cross highways or other railways—and provide
for an app