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PUBLISHER’S NOTE

tion was first published in 1885 in London by Macmillan
. and Co. New editions were issued by the same pub-
lisher in 1886, 1889, 1893, 1897, 1902, and 1908. In each of these
editions, Dicey attempted to reflect such constitutional changes as
he believed had occurred since the previous edition.

When he prepared an eighth edition in 1914 (the eighth edition
was published in 1915, but Dicey dated his preface in 1914), Dicey
left the text as it had been in the seventh edition of 1908 but added
a long introduction in which he discussed both actual changes in
the British Constitution and various changes that were then under
discussion.

In 1939, a ninth edition was prepared under the editorship of
E. C. 5. Wade. In this edition, a long introduction by Wade was
substituted for Dicey’s introduction to the eighth edition, and
Dicey’s appendix was omitted in favor of one by Wade. This
edition was reprinted several times.

This LibertyClassics edition is based on the eighth edition, pub-
lished in 1915, since this was the last edition that Dicey himself
prepared.

q V. Dicey’s Introduction to the Study of the Law of the Constitu-
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which become not merely classic but which remain alive as

standards. A year after the publication of Albert Venn Dicey’s
Law of the Constitution in 1885, Gladstone already was reading it aloud
in Parliament, citing it as an authority. Half a century later these
doctrines were still regarded so essential and fundamental that a
special inquiry was necessary to determine whether more recent con-
stitutional changes did not infringe on them. The Donoughmore
Committee, whose Report of the Committee on Ministers” Powers ap-
peared in 1932, endorsed those principles as a guide to further prac-
tice. Now, nearly a century later, Britain in large measure is still on
the Dicey standard and so, too, is the United States. The doctrines,
and even the names by which they are designated, remain part of the
equipment of the student of public law. Dicey’s analysis of legislative
power and constitutional conventions must still be considered by
anyone who desires to deal with the foundations of Anglo-American
constitutional law simply because Dicey analyzed those foundations
and enunciated principles, with a power and clarity never before or
since attained that make those foundations intelligible.

I

Albert Venn Dicey was born 4 February 1835 at Claybrook Hall in
Leicestershire, England, and he died in London 7 April 1922. He was

Very few jurists ever put forward doctrines of constitutional law
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the third son of Thomas Edward Dicey, a leading journalist of his
time, by his wife Anne Mary, younger daughter of James Stephen,
master in chancery. The Venn family name was given to himin
honor of John Venn, the leader of the Clapham Evangelicals, whose
daugher Jane married Sir James Stephen, Mrs. Dicey’s brother and
the elder Dicey’s closest friend. The well-known Victorian scholars
and publicists Sir Leslie Stephen and Sir James FitzJames Stephen
were Albert Dicey’s cousins. The Venns were linked by marriage to
the Wedgwoods and the Darwins. Through the marriage of his par-
ents Albert Dicey was born into what Lord Annan has called the
Victorian intellectual aristocracy.

Even though Albert Dicey’s parents had wed in 1814, just before
the final defeat of Napoleon at Waterloo, there were no children born
of the marriage until 1831. His parents, for reasons never publicly
disclosed by them or their children, took the step, somewhat unusual
for a middle class family, of educating their children at home; but
Dicey in an “Autobiographical Fragment” surmised

that among Whigs and especially among Whigs who, as was the case with
my parents, combined a firm belief in the political principles of the Whig
party with an equally firm belief in the best and most tolerant Evangelicism
in matters of religion, there had grown up a suspicion that the public school
system of England was marked by some very strong defects which the
salutary influence of education at home might easily correct.

The results of this tuition at home were in every way fortunate.

His father had graduated from Trinity College, Cambridge as a
senior wrangler in mathematics in 1811, whereupon he assumed full
editorial control of the Northampton Mercury, one of the oldest news-
papers in the country and the basis of the family’s publishing busi-
ness. His mother was gifted in languages. Besides training him in
English composition, she taught him Greek and Latin as well as
French and German, which was unusual even at that time and in that
circle of austere devotion to intellectual things. Dicey recounts a story
about his mother that bears retelling: it reveals something of his
mother’s intellectual power and influence as well as conveying an
insightinto Dicey’s extreme modesty.

xii
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My mother had been reading with me [in 1848] the First Book of the Iliad. She
dined on that evening at a house of good friends, among whom, naturally
enough, an expression from that book, which we had noticed in the morn-
ing, was cited in Greek. My mother told me, when she came home, her
amusement at hearing the words quoted, over which we had puzzled our-
selves. But she added at once, “of course I did not let anyone perceive that I
understood what the words meant.”

An obstetrical error at the time of Dicey’s premature birth left him
with a muscular weakness that he bore all his life. The severity of the
disorder is hard to judge, but at times it was so marked that he could
not write at all; most of his life he could not write without taking
frequent pauses. The affliction was severe enough to make him
something of a physical oddity and to raise the question whether he
would be strong enough to leave home before the age of seventeen,
when he was sent to King’s College School in London.

In 1854, after two years at King’s College School, Dicey matricu-
lated at Balliol College, Oxford, where he became a pupil of Benjamin
Jowett. Under Jowett’s personal supervision, which was kind but
stringent, Dicey flourished and received a first class in classical mod-
erations in 1856 and in literae humaniores in 1858. His own intellectual
fervor and the reforming spirit of Jowett led Dicey, encouraged by
this academic distinction, to join with other Balliol men, under the
leadership of John Nichol, to form a literary society—the Old Mor-
tality Society. This society, which has attracted considerable scholarly
interest because of the later fame of many of its members, was a
forum in which serious undergraduates could sharpen their intellects
on questions that might lie outside their normal course of study by
presenting papers which were followed by rigorous discussion.
Membership and activity in the Old Mortality Society was especially
important for Dicey because it gave him self-confidence in public
speaking, at which, by all accounts, he became a master. In 1859 he
was elected president of the Oxford Union. Although the presenta-
tions and discussions of the Old Mortality were academic, theoretical,
and speculative, removed from the conditions of the real world, it
bears mention that from time to time, particularly at the prodding of
T.H. Green, the society did take up contemporary questions, politi-
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cal, social, and religious. According to Lord Bryce the discussions in
this ““quite remarkable” body were conducted openly and freely, de-
void of dogmatism, because everyone “assumed individualism as
obviously and absolutely right.”

Dicey went down from Oxford in 1861 to read law in London. He
left with an excellent degree, a fellowship at Trinity College, which he
relinquished upon his marriage in 1872, a circle of friends, who re-
mained close until death, and his first book, The Privy Council, winner
of the Arnold Prize Essay in 1860, ready for publication. He returned
to Oxford in 1883, when he began his intellectually productive period.
The intervening years were spent in legal practice, having been called
to the bar in 1863 as a member of the Inner Temple. His accom-
plishments led in 1876 to his appointment as junior counsel to the
Commissioners of the Inland Revenue. Although he did handle some
important briefs, the political career for which he hoped did not
materialize. It also became clear before long that because of his physi-
cal weakness he could not realistically expect elevation to the bench.
During this time Dicey married, began his scholarly writing, and
travelled, with some frequency outside of England.

It was from these travels that he gained the knowledge to lay the
foundation for the pioneering character of the Law of the Constitution
in the field of comparative constitutional law. Dicey’s extraordinarily
accurate knowledge of continental constitutions was initiated in the
course of his travels to Belgium, France, Switzerland, and Germany;
the regimes of these countries excited him as examples of constitu-
tional governments different from but similar to Britain. Indeed,
Dicey’s genius as a constitutional lawyer came from his ability to
draw sharp distinctions between very similar but fundamentally
different constitutional arrangements. Much of his understanding
for these subtle but profound differences came from first-hand
observations.

In 1870 he made a voyage to America with Bryce who used the
opportunity to gather much of the material for The American Com-
monwealth, which he published in 1888. These travellers seemed bent
on learning everything possible about the United States, and through
their Oxford friends and family contacts met an impressive number of

xiv
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prominent Americans. Dicey made a full record of these experiences
in his diary.

Above all, the travellers wanted to understand the American con-
stitution; Dicey’s diary abounds in jottings regarding the legal profes-
sion, the administration of justice, politics, and constitutional ar-
rangements in the United States. Dicey attended the Democratic
Convention at Rochester in 1870 and was able to see at close range the
machine politics of which he was not an unqualified admirer. He
wrote: “America is in theory the purest of Democracies, yet there are
perhaps very few countries where there is less scope for independent
political action, at least by individuals.” Systematic party discipline,
he thought, “violates the essential principles of Democracy, for it
very much limits the control over their Government exercised by the
people, and it sacrifices the public service to purely individual inter-
ests. The evil is very apparent in England and will become more so.”
Many of the observations about American politics and institutions in
his diary showed his strong capacity for comparative analysis. In the
opinion of his friend and former pupil, Robert Rait, the American
tour very decidedly marked Dicey’s later work in comparative and
constitutional law. It gave him a basis for comparison, and it influ-
enced his subsequent attitude to American constitutional problems.
On at least two occasions Dicey wrote to Bryce that the Law of the
Constitution would not have been written but for this journey.

Dicey admired the United States greatly. It proved popular gov-
ernment possible; it drew on a tradition of voluntary action, and it
seemed to confirm his liberal principles. The United States and
France were the examples he drew most frequently on to contrast by
illustration with the principles of the British constitution. America
expanded his imagination about the structure and formation of com-
parable but different legal institutions.

The academic study of modern sodiety through the study of politics
and history was one of the achievements of the movement to reform
university education. Dicey admired this reform when he was still an
undergraduate; when he became Vinerian professor in 1882 he
brought the spirit of those reformers to bear on the field of his re-
sponsibilities.
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The Vinerian Professorship had been established in Oxford in 1758
on a bequest of Charles Viner. Its first incumbent was Sir William
Blackstone, author of the Commentaries on the Laws of England. While
law, principally canon law, had most certainly been studied for a long
time at Oxford— the Regius Professorship had been established by
Henry VIII— the Vinerian Professorship was the first academic post
created specifically for the study of English law. After the auspicious
beginning in Blackstone’s lectures, the subsequent Vinerian profes-
sors were uniformly undistinguished. They paid little attention to
teaching; some had written unremarkable commentaries; most
seemed uninterested in the post.

Not only did Dicey’s considerable practice at the bar and his posi-
tion as counsel to the Commissioners of the Inland Revenue help his
election to the Vinerian Professorship, but also his writings, The Privy
Council (1861), his Treatise on the Rules for the Selection of the Parties to an
Action (1870), and The Law of Domicil as a Branch of the Law of England
(1879) had given him a considerable reputation as a legal writer. In
1896, he published his Digest of the Law of England with Reference to the
Conflict of Laws, which was an expansion of The Law of Domicil and is
the most celebrated of his strictly legal works. The Conflict of Laws,
which has been periodically brought up to date, remains today a
standard work. In the words of his Vinerian successor, William
Geldart, this work “not only reduced to order one of the most intricate
and technical branches of law . . . but exerted a potent influence on its
development.”

Dicey held the Vinerian Professorship for twenty-seven years. His
term of service is often referred to as the second founding. By the
time of his resignation in 1909 Dicey had transformed the Vinerian
chair into one of the most important posts in the world for the teach-
ing of law. In a tribute, Sir William Holdsworth, the ninth Vinerian
Professor and the author of The History of English Law in sixteen
volumes, wrote:

Dicey will hold in the history of the legal literature of the nineteenth century
a place not unlike that which Blackstone holds in the history of the legal
literature of the eighteenth century. Both have written books which have
been accepted by their contemporaries as books of authority; and . . . Dicey’s
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work has contributed largely to the fulfilment of Blackstone’s prophecy of
the effects of a scientific study of English law at a university both upon the
law, and upon the teaching of law. . . . In his works on the Law of the
Constitution and Law and Opinion in England he has done for English public
law and for the legal history of the nineteenth century all, and in some
respects more than all, that Blackstone did for the public law and the legal

history of the eighteenth century.

The first of the books to which Holdsworth referred, the Introduc-
tion to the Study of the Law of the Constitution, was originally published
in 1885, two years after Dicey moved back to Oxford. It was a revision
of his first Oxford lectures and based on many years of study and
reflection. In it, he conceived of the legal and political elements of
constitutional law in a way that, after the better part of a century, as
Holdsworth said, still remains our starting point.

il

The contemporary American reader of the Law of the Constitution
initially must understand three points. First, Great Britain, unlike the
United States, does not possess a written document specifying the
constitution of political power. In a narrow sense knowledge of con-
stitutional law in the United States may be had through familiarity
with the text of the Constitution and through the current state of
interpretation of the written Constitution as revealed through Su-
preme Court decisions. This approach to knowledge of English con-
stitutional law, due to the absence of a single written document, is
impossible.

The second point proceeds from this observation. That is, how
does one know, actually and conceptually, the English constitution
and English constitutional law? In the Law of the Constitution Dicey
answers these questions by stipulating three descriptive principles of
law around which he organizes the book: the legislative sovereignty
of Parliament; the rule of law; and the dependence in the last resort of
the conventions of the constitution on the law of the constitution. He
states these principles with such force and clarity that they remain
today the starting point for any contemporary discussion of constitu-
tional rules and of limitations of governmental powers. While Dicey
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is writing of Great Britain directly, because of their extraordinary
similarity, he says much thatis true of constitutional principles of the
United States as well. In short, Dicey develops a conceptual structure
that defines the political and legal constitution of democratic govern-
ment as we know it.

Finally, the book should be read with reference to conditions when
he wrote. Dicey published the Law of the Constitution in 1885. As he
carefully explains, the text of the book was essentially fixed with the
seventh edition, which appeared in 1908. That edition contained revi-
sions up to 1908 in accord with Dicey’s understanding of the changes
that had taken place in the English constitution. The eighth edition,
which is reprinted here, appeared in 1915 when Dicey was eighty
years old. This reprints the text of 1908, but it contains an introduction
of nearly one hundred pages in which Dicey recorded his thoughts
on constitutional changes since 19o8. The organization of this intro-
duction, however, follows the organization of the book and may not
be readily understood if the propositions and the arguments of the
main text are not first read and absorbed. A further suggestion for the
present-day reader before embarking on the introduction, but after
reading the main body of the work, would be to read the Parliament
Act of 1911, listed as Note XIII. Dicey seeks to show the actual, the
true state and condition of English constitutional law, within the
boundaries of his definition, in the period between 1885 and 1908.
Were he writing in the 1980s, the book would be very different. This
is the principal value of his 1915 introduction, for it shows Dicey’s
understanding not only of actual changes in the law but of how those
changes embody changes in fundamental constitutional principles.

Some of Dicey’s detractors have called this introduction the work
of a tired, cranky old man, disappointed by life. There is, however,
much to be learned from the introduction. For instance, in 1915 Dicey
appears cool to women'’s suffrage, which was then one of the press-
ing issues of the day. But it must be understood that his chilliness
represented a change. In the 1860s he was a great champion of the
women’s movement, and he supported John Stuart Mill’s call for
women’s suffrage. In the well-known Essays on Reform in 1867, Dicey
contributed a piece entitled “The Balance of Classes” in which he

xvill
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spoke against the arguments of the Conservatives and defended in-
dividual choice. Following his trip to the United States in 1870, he
wrote:

One of the reasons why there is less clamour for Women’s Rights [in the
United States] is the existence of a far smaller number of women’s wrongs
than with us, e.g., they have in many states the right to hold property when
married, as their own, and have got the full legal protection for their earn-
ings. . . . Itis impossible not to conclude that the average education of
women is, compared with that of men, higher than in Europe—hence a
freer opening of careers. . . . In the United States women are as a matter of
fact obtaining political privileges . . . generally reserved for men.

Dicey was demonstrably a vigorous proponent of women'’s suffrage.
In any case, the political issue of women'’s suffrage is moot. Butitis
not beside the point to read a distinguished constitutional lawyer’s
reflections on the effects of social and political movements on con-
stitutional principles and on individual rights under the constitution.
Dicey says that “constitutional law, as the term is used in England,
appears to include all rules which directly or indirectly affect the
distribution or the exercise of the sovereign power of the state.”
These “rules” fall into two broad categories. The first category of rules
are laws, strictly understood. These laws are written and unwritten,
statutory and customary, which are usually called the Common Law.
These laws are known and recognized to be laws, because—this is
the important determining factor— they are enforced by the courts.
The other broad category of rules are what Dicey calls “conventions
of the constitution.” The rules of this second category are not in
strictness laws, they are not enforced or enforceable by the courts; but
they are the usual and customary practice of politicians and civil
servants, and represent what Dicey calls “political” or “constitutional
morality.” The law of the constitution, then, is of two pieces: the
relatively unambiguous laws, derived from judicial decisions and
Parliamentary enactments, precisely expressed and recognized by the
courts and the relatively ambiguous, largely implicit, conventions,
which are part of political practice and morality and enter into public
opinion. Dicey aims to examine the relationship between statutory
law and public morality, and thereby to elucidate the relations be-
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tween continuity and change in law and politics. The sovereign
power of the state consists of a “legal sovereign” and of a “political
sovereign.”

In the Law of the Constitution Dicey shows how, from a strictly legal
point of view, public morality must yield to law. In a later work
Lectures on Law and Public Opinion in England during the Nineteenth
Century, which was published in 1905, Dicey shows how, from other
than a strictly legal point of view, public morality acts as a final
sanction on law. No other modern writer has shown so penetrat-
ingly, as Dicey does in these two books, the relationships between
law and the mores maiorum—the prevailing beliefs—in democratic
regimes.

Dicey also tells us something of the importance of political moral-
ity. By deprecating the growing estrangement between law and mor-
ality through the constant addition to the statute books and the
criminal law of acts which the government considers anti-social but
the governed do not consider immoral Dicey offers us his mostim-
portant lesson: the persistence of this state of affairs can only mean “a
decline of reverence for the rule of law.”

This phrase, ““the rule of law,” Dicey formulated into a principle of
the British constitution. He did not create this phrase, but he brought
itinto currency, and he was responsible for elaborating the principle.
By the rule of law he means: 1) the absence of arbitrary or discretion-
ary power on the part of government; 2) every man is subject to the
ordinary law of the land administered by ordinary and usual tri-
bunals; 3) the general principles of law, the common law rules of the
constitution, in contradistinction to the civil law countries of Europe,
are the consequences of rights of the subject, not their source. To
illuminate this difference Dicey contrasts the rule of law with the
French idea of droit administratif, which he translates as administrative
law.

Dicey makes the point that in Great Britain in 1885 there was no
distinction between private and public law. One set of laws regulated
and one system of courts adjudicated public and private interests
alike. In subsequent decades this point ceased to be valid.
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In Great Britain the officers of government were subject to the
ordinary law of the land enforced by ordinary courts just as the
private citizen was. In France, under the provisions of droit adminis-
tratif, the government and its officials had spedial rights against pri-
vate citizens and were to a great extent free from the jurisdiction of
the ordinary courts. However nearly the French and English systems
approach one another in actual practice, the principles governing
them are different. The English system seeks to afford remedies for
illegal administrative action, whereas the French hopes by setting up
standards of conduct and by deterrent action to insure that the rem-
edies will not be needed. Dicey saw that the rights of the citizen
were potentially endangered by discretionary executive authority,
because he equated discretion with arbitrariness, which meant that it
was not subject to the rule of law. He claimed “discretionary author-
ity on the part of the government must mean insecurity for legal
freedom on the part of its subjects. . . . In this sense the rule of law is
contrasted with every system of government based on the exercise by
persons in authority of wide, arbitrary, or discretionary powers of
constraint.” Letourneur, one of the most prominent modern French
writers on droit administratif, has made a similar point: ““Droit adminis-
tratif is by nature a law of inequalities, in which the private person,
who represents purely private interests, cannot be put on the same
footing as the administration charged with the task of conducting
public services in the general interest.”” Because, he continues, ““ad-
ministrative action requires a unity of decision and of responsibility, it
rests on a principle of authority.” Dicey’s central insight in this dis-
cussion is that divided jurisdiction formed the key element of droit
administratif by permitting government interference in the private af-
fairs of citizens. In this way droit administratif is inconsistent with the
liberties afforded by the common law.

In America the tradition of exempting administrative authorities
from the same liability as private persons has been very strong, and,
in some ways, is more suitable for illustrating Dicey’s point than the
French droit administratif. The federal government, the state govern-
ments, municipal corporations of all kinds, and even some private
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trusts and charities inherited from eighteenth century English law the
Crown'’s exemption from liability. Only recently have courts been
willing to hold for some kind of liability for the non-governmental
activities of municipal corporations. Moreover, in the United States
legislatures and courts have traditionally been unwilling to make a
public officer liable for acts, though dearly unlawful, if they were
done through mistake or for probable cause. In such cases, both the
official and the institution for which he worked were not to be held
liable. Finally, until relatively recently, individual exemption from
liability was not balanced by the assumption of liability by the ad-
ministrative authority.

The rule of law means basically four things: equality of all citizens
before the law; uniformity of courts; the unacceptability of raison d'état
as an excuse for an unlawful act; and observance of the old maxim,
nullum crimen sine lege. Dicey did not say he was opposed to special
tribunals to handle technical matters, such as, for example, patents.
But he most definitely denied the propriety of conferring quasi-
judicial and wide executive authority on administrative agencies. He
would be astonished and overwhelmed by the amount of discretion-
ary authority—which in Dicey’s view must be arbitrary and thus, to
some degree, outside of the ordinary law of the land—with which
we have in recent years invested regulatory agencies and tribunals of
administrative law judges. He would certainly be opposed to the
power exercised by judges, inspectors, and other officers of govern-
ment in certain not especially technical areas of the law, such as labor
relations, occupational safety, public education, and, in fact, hun-
dreds of others. He would warn us of the inherent dangers in over-
reliance on the “expert.”

Dicey thought that there could be practical and moral checks,
internal and external, which could restrain the legislative branch from
the abuse of its powers. While it is true that the rights of the subject,
which collectively make up the rule of law, are in theory precarious,
being subject to legislative whim, they are in practice firm. He saw no
such guarantees in bureaucratic agencies and administrative tri-
bunals, which, in practice, have wide discretionary powers, espe-
cially those in which the officials are appointed on political grounds.
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Dicey is absolutely right in thinking that discretionary authority is the
selective and arbitrary use of power—for better or for worse—which
may be used to foster political allegiance and to promote political
clients. For these reasons, Dicey’s discussion of the rule of law and its
relation to executive discretion and judicial control is extraordinarily
pertinent for understanding much of what has been happening in the
United States in the past half century.

ROGER MICHENER

Committee on Social Thought
The University of Chicago






PREFACE TO THE FIRST EDITION

the law of the constitution; it does not pretend to be even a

summary, much less a complete account of constitutional law.
It deals only with two or three guiding principles which pervade the
modern constitution of England. My object in publishing the work is
to provide students with a manual which may impress these leading
principles on their minds, and thus may enable them to study with
benefit in Blackstone’s Commentaries and other treatises of the like
nature those legal topics which, taken together, make up the con-
stitutional law of England. In furtherance of this design I have not
only emphasised the doctrines (such, for example, as the sovereignty
of Parliament) which are the foundation of the existing constitution,
but have also constantly illustrated English constitutionalism by
comparisons between it and the constitutionalism on the one hand of
the United States, and on the other of the French Republic. Whether 1
have in any measure attained my object must be left to the judgment
of my readers. It may perhaps be allowable to remind them that a
book consisting of actually delivered lectures must, even though re-
vised for publication, exhibit the characteristics inseparable from oral
exposition, and that a treatise on the principles of the law of the
constitution differs in its scope and purpose, as well from a constitu-
tional history of England as from works like Bagehot's incomparable

This book is (as its title imports) an introduction to the study of
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English Constitution, which analyse the practical working of our com-
plicated system of modern Parliamentary government.

If, however, linsist on the fact that my book has a special aim of its
own, nothing is further from my intention than to underrate the debt
which I owe to the labours of the lawyers and historians who have
composed works on the English constitution. Not a page of my lec-
tures could have been written without constant reference to writers
such as Blackstone, Hallam, Hearn, Gardiner, or Freeman, whose
books are in the hands of every student. To three of these authors in
particular I am so deeply indebted that it is a duty noless thana
pleasure to make special acknowledgment of the extent of my obliga-
tions. Professor Hearn’s Government of England has taught me more
than any other single work of the way in which the labours of lawyers
established in early times the elementary principles which form the
basis of the constitution. Mr. Gardiner’s History of England has sug-
gested to me the conclusion on which, confirmed as I found it to be
by all the information I could collect about French administrative law,
stress is frequently laid in the course of the following pages, that the
views of the prerogative maintained by Crown lawyers under the
Tudors and the Stuarts bear a marked resemblance to the legal and
administrative ideas which at the present day under the Third Re-
public still support the droit administratif of France. To my friend and
colleague Mr. Freeman I owe a debt of a somewhat different nature.
His Growth of the English Constitution has been to me a model (far
easier to admire than to imitate) of the mode in which dry and even
abstruse topics may be made the subject of effective and popular
exposition. The clear statement which that work contains of the
difference between our so-called “written law” and “our conven-
tional constitution,” originally led me to seek for an answer to the
inquiry, what may be the true source whence constitutional under-
standings, which are not laws, derive their binding power, whilst the
equally vigorous statements contained in the same book of the aspect
in which the growth of the constitution presents itself to an historian
forced upon my attention the essential difference between the histori-
cal and the legal way of regarding our institutions, and compelled me
to consider whether the habit of looking too exclusively at the steps
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by which the constitution has been developed does not prevent stu-
dents from paying sufficient attention to the law of the constitution as
it now actually exists. The possible weakness at any rate of the his-
torical method as applied to the growth of institutions, is that it may
induce men to think so much of the way in which an institution has
come to be whatitis, that they cease to consider with sufficient care
what it is that an institution has become.

A. V. Dicey

All Souls College,
Oxford, 1885
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the seventh edition, of the Law of the Constitution first published

in 188s. Itis, however, accompanied by a new Introduction.
This Introduction is written with two objects. The first object is to
trace and comment upon the way in which the main principles of our
constitution as expounded by me may have been affected either by
changes of law or by changes of the working of the constitution
which have occurred during the last thirty years (1884-1914). The
second object of this Introduction is to state and analyse the main
constitutional ideas which may fairly be called new, either because
they have come into existence during the last thirty years, or because
(what is much more frequently the case) they have in England during
that period begun to exert a new and noticeable influence.

It has been my good fortune to receive in the composition of this
Introduction, as in the writing of every book which I have published,
untold aid from suggestions made to me by a large number both of
English and of foreign friends. To all these helpers I return my most
sincere thanks. Itis at once a duty and a pleasure to mention my
special obligation to two friends, who can both be numbered as high
authorities among writers, who have investigated the constitution of
England from different points of view. To the friendship of the late
Sir William Anson I owe a debt the amount of which it is impossible
to exaggerate. He was better acquainted, as his books show, with the

The body of this work is the eighth edition, or rather a reprint of
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details and the working of the whole constitution of England than
any contemporary authority. Since I first endeavoured to lay down
the few general principles which in my judgment lie at the basis of
our constitution, I have, whilst engaged in that attempt, always en-
joyed his sympathy and encouragement, and, especially in the later
editions of my work, I have received from him corrections and sug-
gestions given by one who had explored not only the principles but
also all the minute rules of our constitutional law and practice. To my
friend Professor A. Berriedale Keith I am under obligations of a
somewhat different kind. He has become already, by the publication
of his Responsible Government in the Dominions, an acknowledged au-
thority on all matters connected with the relation between England
and her Colonies. I have enjoyed the great advantage of his having
read over the parts of my Introduction which refer to our Colonial
Empire. His knowledge of and experience in Colonial affairs has
certainly saved me from many errors into which I might otherwise
have fallen.

It is fair to all the friends who have aided me that I should state
explicitly that for any opinions expressed in this Introduction no one
is responsible except myself. The care with which many persons have
given me sound information was the more valued by me because I
have known that with some of the inferences drawn by me from the
facts on which I commented my informants probably did not agree.

A. V. DIcEY
Oxford, 1914
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INTRODUCTION

AIM

he Law of the Constitution was first published in 1885. The book
Twas based on lectures delivered by me as Vinerian Professor of

English Law. The lectures were given and the book written
with the sole object of explaining and illustrating three leading char-
acteristics in the existing constitution of England; they are now gen-
erally designated as the Sovereignty of Parliament, the Rule of Law,
and the Conventions of the Constitution. The book, therefore, dealt
with the main features of our constitution as it stood in 1884~ 85,
that is thirty years ago. The work has already gone through seven
editions; each successive edition, including the seventh, has been
brought up to date, as the expression goes, by amending it so as to
embody any change in or affecting the constitution which may have
occurred since the last preceding edition. On publishing the eighth
and final edition of this treatise I have thought it expedient to pursue
a different course. The constant amendment of a book republished in
successive editions during thirty years is apt to take from it any such
literary merits as it may originally have possessed. Recurring altera-
tions destroy the original tone and spirit of any treatise which has the
least claim to belong to the literature of England. The present edition,
therefore, of the Law of the Constitution is in substance a reprint of
the seventh edition; it is however accompanied by this new Introduc-
tion whereof the aim is to compare our constitution as it stood and
worked in 1884 with the constitution as it now stands in 1914. Itis thus
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possible to take a general view of the development of the constitution
during a period filled with many changes both of law and of opin-
ion.! My readers are thus enabled to see how far either legislation or
constitutional conventions have during the last thirty years extended
or (it may be) limited the application of the principles which in 1884
lay at the foundation of our whole constitutional system. This Intro-
duction therefore is in the main a work of historical retrospection. It is
impossible, however (nor perhaps would it be desirable were it pos-
sible), to prevent a writer’s survey of the past from exhibiting or
betraying his anticipations of the future.

The topics here dealt with may be thus summed up:—The
Sovereignty of Parliament,? the Rule of Law,3 the Law and the Con-
ventions of the Constitution,* New Constitutional Ideas,5 General
Conclusions. ¢

SOVEREIGNTY OF PARLIAMENT?

The sovereignty of Parliament is, from a legal point of view, the
dominant characteristic of our political institutions. And my readers
will remember that Parliament consists of the King, the House of
Lords, and the House of Commons acting together. The principle,
therefore, of parliamentary sovereignty means neither more nor less
than this, namely that “Parliament” has “the right to make or un-
make any law whatever; and further, that no person or body is rec-
ognised by the law of England as having a right to override or set
aside the legislation of Parliament,”® and further that this right or

1 Compare the Introduction to the second edition of Law and Public Opinion in England during
the Nineteenth Century.

2 See Part . Chaps. 1.-1I1., post.

3 See PartII. Chaps. IV.-XIIL., post.

4 See Part . Chaps. XIV., XV, post.

5 See p. bowvi, post.

6 A student who wishes to understand the statements in the Introduction should read with
care that part of the book on which they are a comment; thus the portions of the Introduc-
tion referring to the Sovereignty of Parliament ought to be read in connection with Part I.
Chapters 1. -1II., post.

7 See Chaps. 1. -1I1., post.

8 See Chap. L. p. 3, post. Parliament may itself by Act of Parliament either expressly or
impliedly give to some subordinate legislature or other body the power to modify or add to
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power of Parliament extends to every part of the King’s dominions.?
These doctrines appear in the first edition of this work, published in
1885; they have been repeated in each successive edition published
up to the present day. Their truth has never been denied. We must
now, however, consider whether they are an accurate description of
parliamentary sovereignty as it now exists in 1914. And here it should
be remarked that parliamentary sovereignty may possibly at least
have been modified in two different directions, which ought to be
distinguished. It is possible, in the first place, that the constitution or
nature of the sovereign power may have undergone a change. If, for
example, the King and the Houses of Parliament had passed a law
abolishing the House of Lords and leaving supreme legislative power
in the hands of the King and of the House of Commons, any one
would feel that the sovereign to which parliamentary sovereignty had
been transferred was an essentially different sovereign from the King
and the two Houses which in 1884 possessed supreme power. Itis
possible, in the second place, that since 1884 the Imperial Parliament
may, if notin theory yet in fact, have ceased as a rule to exercise
supreme legislative power in certain countries subject to the authority
of the King. Let us consider carefully each of these two possibilities.

POSSIBLE CHANGE IN CONSTITUTION OR
CHARACTER OF THE PARLIAMENTARY SOVEREIGN
(EFFECT OF THE PARLIAMENT ACT, 1911)

The matter under consideration is in substance whether the Parli-
ament Act, ' has transferred legislative authority from the King!* and

a given Act of Parliament. Thus under the Commonwealth Act, 63 & 64 Vict. c. 12, the
Imperial Parliament has given to the Parliament of the Australian Commonwealth power to
modify many provisions of the Commonwealth Act, and the Imperial Parliament, under
the National Insurance Act, 1911, has given power to the Insurance Commissioners and to
the Board of Trade to modify some provisions of the Insurance Act.

9 See pp. 4761, post.
10 See especially the Parliament Act, 1911, ss. 1-3, and Appendix, Note XIIIL., the Parliament
Act.

11 The Parliament Act in no way diminishes the prerogatives of the King as they existed
immediately before the passing of that Act, and it is enacted (Parliament Act. s. 6) that
“nothing in this Act shall diminish or qualify the existing rights and privileges of the House
of Commons.”
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the two Houses of Parliament to the King and the House of Com-
mons?

The best mode of giving an answer to this question is first to state
broadly what were the legislative powers of the House of Lords im-
mediately before the passing of the Parliament Act, 18th August 1911,
and next to state the main direct and indubitable effects of that Act on
the legislative power of the House of Lords and of the House of
Commons respectively.

THE STATE OF THINGS IMMEDIATELY
BEFORE THE PASSING OF THE PARLIAMENT ACT

No Act of Parliament of any kind could be passed without the
consent thereto both of the House of Lords and of the House of
Commons. No doubt the House of Lords did very rarely either alter
or reject any Money Bill, and though the Lords have always claimed
the right to alter or reject such a Bill, they have only on very special
occasions exercised this power. No doubt again their lordships have,
at any rate since 1832, acknowledged that they ought to pass any Bill
deliberately desired by the nation, and also have admitted the exist-
ence of a more or less strong presumption that the House of Com-
mons in general represents the will of the nation, and that the Lords
ought, therefore, in general to consent to a Bill passed by the House
of Commons, even though their lordships did not approve of the
measure. But this presumption may, they have always maintained,
be rebutted if any strong ground can be shown for holding that the
electors did not really wish such a Bill to become an Act of Parlia-
ment. Hence Bill after Bill has been passed by their lordships of which
the House of Lords did not in reality approve. It was however abso-
lutely indubitable up to the passing of the Parliament Act that no Act
could be passed by Parliament without obtaining the consent of the
House of Lords. Nor could any one dispute the legal right or power
of the House, by refusing such assent, to veto the passing of any Act
of which the House might disapprove. Two considerations, however,
must be taken into account. This veto, in the first place, has, atany
rate since 1832, been as a rule used by the Lords as a merely suspen-
sive veto. The passing of the Great Reform Act itself was delayed by
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their lordships for somewhat less than two years, and it may well be
doubted whether they have, since 1832, ever by their legislative veto,
delayed legislation really desired by the electors for as much as two
years. It must again be remembered that the Lords, of recent years at
least, have at times rejected Bills supported by the majority of the
House of Commons which, as has been proved by the event, had not
received the support of the electors. Hence it cannot be denied that
the action of the House of Lords has sometimes protected the author-
ity of the nation.

THE DIRECT EFFECTS OF THE PARLIAMENT ACT®2

Such effects can be summed up in popular and intelligible lan-
guage, rather than with technical precision, as follows:

1. Inrespect of any Money Bill the Act takes away all legislative
power from the House of Lords. The House may discuss such a Bill
for a calendar month, but cannot otherwise prevent, beyond a
month, the Bill becoming an Act of Parliament. '3

2. Inrespect of any public Bill (which is not a Money Bill),* the Act
takes away from the House of Lords any final veto, but leaves or gives
to the House a suspensive veto.15

This suspensive veto is secured to the House of Lords because
under the Parliament Act, s. 2, no such Bill can be passed without the
consent of the House which has not fulfilled the following four condi-
tions:

i. That the Bill shall, before it is presented to the King for his
assent, be passed by the House of Commons and be rejected by the
House of Lords in each of three successive sessions. 16

ii. That the Bill shall be sent up to the House of Lords at least one
calendar month before the end of each of these sessions. 1

12 See as to “indirect effects,”’ p- Ixix, post.
13 See Parliament Act, ss. 1and 3.

14 Except a Bill for extending the maximum duration of Parliament beyond five years. See
Parliament Act, s. 2, sub-s. 1.

15 Sees. 2.
16 Sees. 2 (1).
17 Ibid.

xxxix



LAW OF THE CONSTITUTION

iti. Thatin respect of such Bill at least two years shall have elapsed
between the date of the second reading of the Bill in the House of
Commons during the first of those sessions and the date on which it
passes the House of Commons in the third of such sessions.®

iv. That the Bill presented to the King for his assent shall be in
every material respect identical with the Bill sent up to the House of
Lords in the first of the three successive sessions except in so far as it
may have been amended by or with the consent of the House of
Lords.

The history of the Government of Ireland Act, 1914, popularly, and
throughout this Introduction generally, called the Home Rule Bill or
Act, affords good illustrations of the peculiar procedure instituted by
the Parliament Act. The Home Rule Bill was introduced into the
House of Commons during the first of the three successive sessions
on April 11, 1912; it passed its second reading in the House of Com-
mons during that session on May 9, 1912; it was rejected by the House
of Lords either actually or constructively!® in each of the three succes-
sive sessions. It could not then possibly have been presented to the
King for his assent till June g, 1914; it was not so presented to the King
till September 18, 1914. On that day, just before the actual prorogation
of Parliament in the third session, it received the royal assent without
the consent of the House of Lords; it thereby became the Govern-
ment of Ireland Act, 1914. The Act as assented to by the King was in
substance identical with the Bill sent up to the House of Lords in the
first of the three sessions on January 16, 1913. But here we come across
the difficulty of amending a Bill under the Parliament Act after it had
once been sent up in the third session to the House of Lords. By June

18 S. 2(1) Proviso. Under this enactment the House of Lords may insist upon a delay of at
least two years and one calendar month, and a powerful opposition in the House of
Commons may lengthen this delay.

19 Constructive rejection arises under the Parliament Act, s. 2, sub-s. 3, which runs as
follows: “A Bill shall be deemed to be rejected by the House of Lords if it is not passed by
the House of Lords either without amendment or with such amendments only as may be
agreed to by both Houses.” The Home Rule Bill was actually rejected by the vote of the
House of Lords in its first and second session. It was constructively rejected in the third
session by the House of Lords simply by the House not passing the Bill during such
session.
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1914 it was felt to be desirable to amend the Home Rule Bill in respect
of the position of Ulster. On June 23 the Government brought into
the House of Lords a Bill which should amend the Home Rule Act
which was still a Bill, and itis difficult to find a precedent for thus
passing an Act for amending a Bill not yet on the statute-book. The
attempt to carry out the Government’s proposal came to nothing. On
September 18, 1914, the Home Rule Bill became the Home Rule Act
(or technically the Government of Ireland Act, 1914) unamended, but
on the very day on which the Home Rule Act was finally passed it
was in effect amended by a Suspensory Act under which the Gov-
ernment of Ireland Act, 1914, cannot come into force until at any rate
twelve months from September 18, and possibly will not come into
force until the present war has ended. The Suspensory Act evades or
avoids the effect of the Parliament Act, but such escape from the
effect of a recently passed statute suggests the necessity for some
amendment in the procedure created by the Parliament Act.

3. The House of Commons can without the consent of the House
of Lords present to the King for his assent any Bill whatever which
has complied with the provisions of the Parliament Act, section 2, or
rather which is certified by the Speaker of the House of Commons in
the way provided by the Act to have complied with the conditions of
the Parliament Act, section 2.

The simple truth is that the Parliament Act has given to the House
of Commons, or, in plain language, to the majority thereof, the
power of passing any Bill whatever, provided always that the condi-
tions of the Parliament Act, section 2, are complied with. But these
provisions do leave to the House of Lords a suspensive veto which
may prevent a Bill from becoming an Act of Parliament for a period of
certainly more, and possibly a good deal more, than two years.2°

20 The Parliament Act leaves the existing rights and privileges of the House of Commons
untouched (ibid. sect. 6). No reference whatever is therein made to the so-called “veto” of
the King. Its existence is undoubted, but the veto has not been exercised for at least two
centuries. The well-known words of Burke, however, should always be borne in mind:
“The king's negative to bills,” he says, “is one of the most indisputed of the royal preroga-
tives; and it extends to all cases whatsoever. I am far from certain, that if several laws which
Iknow had fallen under the stroke of that sceptre, the public would have had a very heavy
loss. But it is not the propriety of the exerdse which is in question. The exercise itself is
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In these circumstances it is arguable that the Parliament Act has
transformed the sovereignty of Parliament into the sovereignty of the
King and the House of Commons. But the better opinion on the
whole is that sovereignty still resides in the King and the two Houses
of Parliament. The grounds for this opinion are, firstly, that the King
and the two Houses acting together can most certainly enact or repeal
any law whatever without in any way contravening the Parliament
Act; and, secondly, that the House of Lords, while it cannot prevent
the House of Commons from, in effect, passing under the Parliament
Act any change of the constitution, provided always that the re-
quirements of the Parliament Act are complied with, nevertheless
can, as long as that Act remains in force, prohibit the passing of any
Act the effectiveness of which depends upon its being passed with-
out delay.

Hence, on the whole, the correct legal statement of the actual con-
dition of things is that sovereignty still resides in Parliament, i.e. in
the King and the two Houses acting together, but that the Parliament
Act has greatly increased the share of sovereignty possessed by the
House of Commons and has greatly diminished the share thereof
belonging to the House of Lords. :

PRACTICAL CHANGE IN THE AREA OF PARLIAMENTARY SOVEREIGNTY
(RELATION OF THE IMPERIAL PARLIAMENT TO THE DOMINIONS?2Y)

The term “Dominions” means and includes the Dominion of
Canada, Newfoundland, and Commonwealth of Australia, New

wisely forborne. Its repose may be the preservation of its existence; and its existence may be
the means of saving the constitution itself, on an occasion worthy of bringing it forth.” —
Burke, Letter to the Sheriffs of Bristol, vol. iii., ed. 1808, pp. 180, 181; ed. 1872, vol. ii. p. 28.
Experience has confirmed the soundness of Burke’s doctrine. The existence of this “nega-
tive’” has greatly fadlitated the development of the present happy relation between England
and her self-governing colonies. It has enabled English and colonial statesmanship to create
that combination of Imperial unity with something coming near to colonial independence
which may ultimately turn out to be the salvation of the British Empire.
21 For this use of the term Dominions see British Nationality & Status of Aliens Act, 1914, 4
& 5Geo. V. c. 17, 18t Schedule. Compare espedially as to British colonies with representa-
tive and responsible government pp. 47 to 61, post.

The Dominions for the most part consist either of a country which was a self-governing
colony, or of countries which were self-governing colonies in 1884. But this statement does
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Zealand, and the Union of South Africa. Each of the Dominions is a

self-governing colony, i.e. a colony possessed both of a colonial Par-

liament, or representative legislature, and a responsible government,

or in other words, of a government responsible to such legislature.
Our subject raises two questions:

First Question

What is the difference between the relation of the Imperial Parlia-
ment to a self-governing colony, such, e.g., as New Zealand, in 1884,
and the relation of the same Parliament to the Dominion, e.g. of New
Zealand, in 1914?

Before attempting a direct answer to this inquiry it is well to point
out that in two respects of considerable importance the relation of the
Imperial Parliament?? to the self-governing colonies, whether called
Dominions or not, has in no respect changed since 1884.

In the first place, the Imperial Parliament still claims in 1914, as it
claimed in 1884, the possession of absolute sovereignty throughout
every part of the British Empire; and this claim, which certainly ex-
tends to every Dominion, would be admitted as sound legal doctrine
by any court throughout the Empire which purported to act under

not apply with perfect accuracy to every one of the Dominions. Western Australia, for
instance, which is now one of the states of the Commonwealth of Australia, did not obtain
responsible government till 1890, and Natal, now a state of the Union of South Africa, did
not obtain such government till 1893. The Union of South Africa itself consists to a great
extent of states which in 1884, though subject to the suzerainty of the King, were (under the
government of the Boers) all but independent countries.

Throughout this Introduction, unless the contrary is expressly stated, or appears from the
context, no reference is made to the position either of (i.) the Crown colonies, or (ii.) the
three colonies, viz. the Bahamas, Barbadoes, and Bermuda, which possess representative
but not responsible government, or (iii.) British India. This Introduction, in short, in so far
as it deals with the relation of the Imperial Parliament to the colonies, refers exclusively, or
all but exclusively, to the relation between the Imperial Parliament and the five Dominions.

22 This term means what an English writer on our constitution would generally call simply
“Parliament,” that is the Parliament of the United Kingdom. The term “Imperial Parlia-
ment” is, however, a convenient one when we have to deal, as in this Introduction, with
the relation between the Parliament of the United Kingdom and the Dominions, every one
of which has representative legislatures of their own which are always popularly, and
sometimes in Acts of Parliament, termed Parliaments. The term “Imperial Parliament” is
used in colonial statutes, e.g., in the Interpretation Act of the Commonwealth of Australia,
No. 2 of 1901
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the authority of the King. The constitution indeed of a Dominion in
general originates in and depends upon an Act, or Acts, of the Impe-
rial Parliament; and these constitutional statutes are assuredly liable
to be changed by the Imperial Parliament.

Parliament, in the second place, had long before 1884 practically
admitted the truth of the doctrine in vain pressed upon his contem-
poraries by Burke,?* when insisting upon the folly of the attempt
made by the Parliament of England to exert as much absolute power
in Massachusetts as in Middlesex, that a real limit to the exercise of
sovereignty is imposed not by the laws of man but by the nature of
things, and that it was vain for a parliamentary or any other sov-
ereign to try to exert equal power throughout the whole of an im-
mense Empire. The completeness of this admission is shown by one
noteworthy fact: the Imperial Parliament in 1884, and long before
1884, had ceased to impose of its own authority and for the benefit of
England any tax upon any British colony.?* The omnipotence, in

23 “Who are you,” to quote his words, “that should fret and rage, and bite the chains of
nature? Nothing worse happens to you, than does to all nations who have extensive
empire; and it happens in all the forms into which empire can be thrown. In large bodies,
the circulation of power must be less vigorous at the extremities. Nature has said it. The
Turk cannot govern Egypt, and Arabia, and Curdistan, as he governs Thrace; nor has he
the same dominion in the Crimea and in Algiers which he has at Brusa and Smyrna.
Despotism itself is obliged to truck and huckster. The Sultan gets such obedience as he can.
He governs with a loose rein, that he may govern at all; and the whole of the force and
vigour of his authority in the centre is derived from a prudent relaxation in all his borders.
Spain, in her provinces, is, perhaps, not so well obeyed as you are in yours. She complies
too; she submits; she watches times. This is the immutable condition, the eternal law, of
extensive and detached empire.” —Burke, Conciliation with America, vol. iii. (ed. 1808),
Pp- 56, 57-
24 This renundiation by the Imperial Parliament of the right to impose taxes upon a colony,
whether a self-governing colony or not, has passed through two stages. Since 1783 taxation
imposed by an Imperial Act has always been, even in the case of a Crown colony, imposed
for the benefit of the colony, and the proceeds thereof have been paid to the colony. But
until the repeal of the Navigation Laws in 1849 Parliament, in support of our whole naviga-
tion system, retained the practice of imposing duties on goods imported into the colonies,
though the proceeds thereof were paid to the colonies so taxed. Since 1849 no Imperial Act
has been passed for the taxation of any colony, and no colony is compelled by the Imperial
Parliament to contribute anything in the way of taxation towards the cost of the govern-
ment of the United Kingdom or towards the defence of the British Empire.

The Imperial Parliament does still impose customs duties upon the Isle of Man. See 3 & 4
Geo. V. c.18.
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short, of Parliament, though theoretically admitted, has been applied
in its full effect only to the United Kingdom.

A student may ask what is the good of insisting upon the absolute
sovereignty of Parliament in relation to the Dominions when it is
admitted that Parliament never gives, outside the United Kingdom,
and probably never will give, full effect to this asserted and more or
less fictitious omnipotence. The answer to this suggestion is that
students who do not bear in mind the claim of Parliament to absolute
sovereignty throughout the whole of the British Empire, will never
understand the extent to which this sovereign power is on some
occasions actually exerted outside the limits of the United Kingdom,
nor, though this statement sounds paradoxical, will they understand
the limits which, with the full assent, no less of English than of
colonial statesmen, are in fact, as regards at any rate the Dominions,
imposed upon the actual exercise of the theoretically limitless author-
ity of Parliament. It will be found further that even to the Dominions
themselves there is at times some advantage in the admitted author-
ity of the Imperial Parliament to legislate for the whole Empire. In the
eyes, at any rate, of thinkers who share the moral convictions preva-
lent in most civilised states, it must seem a gain that the Imperial
Parliament should have been able in 1834 to prohibit the existence of
slavery in any country subject to the British Crown, and should be
able to-day to forbid throughout the whole Empire the revival of the
Slave Trade, or of judicial torture.

Let us now turn to the points wherein the relation of the Imperial
Parliament to the self-governing colonies in 1884 differed from the
existing relation of the Imperial Parliament to the Dominions in 1914.

The relation of the Imperial Parliament in 1884 to a self-governing
colony, e.g. New Zealand.

The Imperial Parliament, under the guidance of English statesmen,
certainly admitted in practice thirty years ago that a self-governing
colony, such as New Zealand, ought to be allowed in local matters to
legislate for itself. Parliament did, however, occasionally legislate for
New Zealand or any other self-governing colony. Thus the existing
English Bankruptcy Act, 1883, as a matter of fact transferred, as it still
transfers, to the trustee in bankruptcy the bankrupt’s property, and
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even his immovable property situate in any part of the British Em-
pire,?S and a discharge under the English Bankruptcy Act, 1883, was,
and still is, a discharge as regards the debts of the bankrupt con-
tracted in any part of the British Empire,?¢e.g. in New Zealand or in
the Commonwealth of Australia. So again the veto of the Crown was,
in one form or another?” in 1884, and even later, used occasionally to
prevent colonial legislation which, though approved of by the people
of the colony and by the legislature thereof, might be opposed to the
moral feeling or convictions of Englishmen. Thus colonial Bills for
legalising the marriages between a man and his deceased wife’s sis-
ter, or between a woman and her deceased husband’s brother, were
sometimes vetoed by the Crown, or in effect on the advice of minis-
ters supported by the Imperial Parliament. No doubt as time went on
the unwillingness of English statesmen to interfere, by means of the
royal veto or otherwise, with colonial legislation which affected only
the internal government of a self-governing colony, increased. But
such interference was not unknown. There was further, in 1884, an
appeal in every colony from the judgments of the Supreme Court
thereof to the English Privy Council. And a British Government
would in 1884 have felt itself at liberty to interfere with the executive
action of a colonial Cabinet when such action was inconsistent with
English ideas of justice. It was also in 1884 a clear principle of English
administration that English colonists should neither directly nor
indirectly take part in negotiating treaties with foreign powers. Nor
had either England or the self-governing colonies, thirty years ago,
realised the general advantage of those conferences now becoming a
regular part of English public life, at which English ministers and
colonial ministers could confer upon questions of colonial policy,
and could thus practically acknowledge the interest of the colonies
in everything which concerned the welfare of the whole Empire.
Neither certainly did English statesmen in 1884 contemplate the pos-

25 See Dicey, Conflict of Laws (2nd ed.), pp. 329-333.
26 Ibid., p. 441, and Ellis v. McHenry (1871), L. R. 6, C. P. 228, 234—236; but contrast New
Zealand Loan, etc, Co. v. Morrison [1898], A. C. 349, cited Conflict of Laws, p. 342.

27 See pp. 5661, post.
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sibility of a colony standing neutral during a war between England
and a foreign power.
The relation of the Imperial Parliament in 1914 to a Dominion. 28
This relation may now, it is submitted, be roughly summed up in
the following rules:
Rule 1

In regard to any matter which directly affects Imperial interests the
Imperial Parliament will (though with constantly increasing caution)
pass laws which apply to a Dominion and otherwise exercise sov-
ereign power in such a Dominion.

But this rule applies almost exclusively to matters which directly
and indubitably affect Imperial interests.2°

Rule 2

Parliament does not concede to any Dominion or to the legislature
thereof the right—

a. torepeal [except by virtue of an Act of the Imperial Parliament]
any Act of the Imperial Parliament applying to a Dominion;

b. to make of its own authority a treaty with any foreign power;

c. tostand neutral in the event of a war between the King and any
foreign power, or, in general, to receive any benefit from a foreign
power which is not offered by such power to the whole of the British
Empire.30

It must be noted that under these two rules the Imperial Parliament
does retain, and sometimes exerts the right to legislate in regard to
matters which may greatly concern the prosperity of a Dominion,
and also does in some respects seriously curtail both the legislative
power of a Dominion Parliament and the executive power of a Do-
minion Cabinet. As long, in short, as the present state of things
continues, the Imperial Parliament, to the extent I have laid down,
still treats any Dominion as on matters of Imperial concern subordi-
nate to the sovereignty of the Imperial Parliament.

28 See as to meaning of Dominion, pp. xlii-xliii, note 21, ante.
29 See Keith, Responsible Government in the Dominions, p. 1316.
30 Ibid. pp. 1119—1122.

xlvii



LAW OF THE CONSTITUTION

Rule 3

The Imperial Parliament now admits and acts upon the admission,
that any one of the Dominions has acquired a moral right to as much
independence, at any rate in regard to matters occurring within the
territory of such Dominion, as can from the nature of things be con-
ceded to any country which still forms part of the British Empire.

Take the following illustration of the extent of such internal inde-
pendence:

Parliament does not (except at the wish of a Dominion) legislate
with respect to matters which merely concern the internal interests of
such Dominion, e.g. New Zealand.3!

The legislature of any Dominion has within the territorial limits of
such Dominion power to legislate in regard to any matter which
solely concerns the internal interest of such Dominion.

The power of the Crown, i.e. of the British ministry, to veto or
disallow in any way32 any Bill passed by the legislature of a Domin-
ion, e.g. New Zealand, is now most sparingly exercised, and will
hardly be used unless the Bill directly interferes with Imperial in-
terests or is as regards the colonial legislature ultra vires. Thus the
Crown, or in other words a British ministry, will now not veto or
disallow any Bill passed by the legislature of a Dominion on the
ground that such Bill is indirectly opposed to the interests of the
United Kingdom, or contradicts legal principles generally upheld in
England, e.g. the principle of free trade.

The British Government will not interfere with the executive action
of the Government (.. of New Zealand) in the giving or the with-
holding of pardon for crime, in regard to transactions taking place
wholly within the territory of New Zealand.33

Any Dominion has now a full and admitted right to raise military
or naval forces for its own defence. And the policy of England is in
the main to withdraw the English Army from the Dominions and to
encourage any Dominion to provide for its own defence and to raise

31 See Keith, Responsible Government in the Dominions, pp. 1316~1328.

32 See pp. 56—57, post.
33 See Keith, Responsible Government in the Dominions, p. 1583.
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for itself a Navy, and thereby contribute to the defensive power of the
British Empire.

The Imperial Government is now ready at the wish of a Dominion
to exclude from its constitution, either partially or wholly, the right of
appeal from the dedision of the Supreme Court of such Dominion to
the Privy Council >

The Imperial Government also is now ready at the wish of a Do-
minion to grant to such Dominion the power to amend by law the
constitution thereof though created under an Act of the Imperial
Parliament.3S

Rule 4

The habit has now grown up that conferences should be held from
time to time in England, at which shall be present the Premier of
England and the Premier of each Dominion, for consultation and
discussion on all matters concerning the interest and the policy of
the Empire, and that such conferences should be from time to time
held may now, itis submitted, be considered a moral right of each
Dominion.

These conferences, which were quite unthought of thirty years
ago, and which did not receive their present form until the year 1907,
mark in a very striking manner a gradual and therefore the more
important change in the relations between England and the self-
governing colonies.

The answer then to the question before us3¢ as to the difference
between the relation of England (or in strictness of the Imperial Par-
liament) to the self-governing colonies3” in 1884 and her relation to
the Dominions in 1914 can thus be summed up: At the former period
England conceded to the self-governing colonies as much of inde-
pendence as was necessary to give to such colonies the real manage-
ment in their internal or local affairs. But English statesmen at that

34 See Commonwealth of Australia Constitution, s. 74; South Africa Act, 1909, s. 106.
35 See espedially South Africa Act, 1909, s. 106.
36 Seefirst question, p. xliii, ante.

37 The difference between the expression “self-governing colonies” and “Dominions” is
worth notiding. The first is appropriate to 1884, the second is appropriate to 1914.
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date did intend to retain for the Imperial Parliament, and the Imperial
Government as representing such Parliament, a real and effective
control over the action of the ministry and the legislature of each
self-governing colony in so far as that control was not palpably incon-
sistent with independence as regards the management of strictly local
affairs. In 1914 the colonial policy of England is to grant to every
Dominion absolute, unfettered, complete local autonomy,38 in so far
as such perfect self-government by a Dominion does not clearly inter-
fere with loyalty of the Dominion to the Empire. The two relations of
England to the self-governing colonies—now called Dominions—
are, it may be objected, simply one and the same relation described in
somewhat different language. The objection is plausible, but not
sound. My effort has been to describe two different ways of looking
at one and the same relation, and the results of this difference of view
are of practical consequence. In 1884 it was admitted, as it is to-day,
that the self-governing colonies must have rights of self-government.
But in 1884 the exercise of self-government on the part of any colony
was regarded as subordinate to real control by the English Parliament
and Crown of colonial legislation which might be opposed to English
interests or to English ideals of political prudence. In 1914 the self-
government, ¢.g., of New Zealand means absolute, unfettered, com-
plete autonomy, without consulting English ideas of expediency or
even of moral duty. The one limit to this complete independence in
regard to local government is that it is confined to really local matters
and does not trench upon loyalty to the Empire. The independence of
the Dominion, in short, means nowadays as much of independence
as is compatible with each Dominion remaining part of the Empire.

Second Question

What are the changes of opinion which have led up to the altered
relation between England and the Dominions?3°

In the early Victorian era {and even in the mid-Victorian era)] there were
two rough-and-ready solutions for what was regarded, with some impa-

38 See Minutes of Proceedings of Imperial Conference, 1911 [Cd. 5745], p. 22.
39 See Law and Opinion, pp. 450~457.
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tience, by the British statesmen of that day as the “Colonial problem.” The
one was centralisation—the government, that is, except in relatively trivial
matters, of all the outlying parts of the Empire from an office in Downing
Street. The other was disintegration—the acquiescence in, perhaps the en-
couragement of, a process of successive “hivings off”” by which, without the
hazards or embitterments of coercion, each community, as it grew to political
manhood, would follow the example of the American Colonies, and start an
independent and sovereign existence of its own. After 70 years’ experience
of Imperial evolution, it may be said with confidence that neither of these
theories commands the faintest support to-day, either at home or in any part
of our self-governing Empire. We were saved from their adoption—some
people would say by the favour of Providence—or (to adopt a more flatter-
ing hypothesis) by the political instinct of our race. And just in proportion as
centralisation was seen to be increasingly absurd, so has disintegration been
felt to be increasingly impossible. Whether in the United Kingdom, or in any
one of the great communities which you represent, we each of us are, and
we each of us intend to remain, master in our own household. This is, here
at home and throughout the Dominions, the life-blood of our polity. Itis the
articulus stantis aut cadentis Imperii 40

These words are a true statement of patent facts, but it will on
examination be found that the change during recent years in English
opinion, and also in colonial opinion, with regard to the relation
between England and the Dominions presents rather more comlexity
than at first sight may be apparent*! to a casual reader of Mr. As-
quith’s address. Up to the last quarter of the nineteenth century, and
even as late as 1884, many Englishmen, including a considerable
number of our older statemen, held that the solution of the colonial
problem was to be found wholly in the willingness of England to
permit and even to promote the separation from the Empire of any
self-governing colony which desired independence, provided that
this separation should take place without engendering any bad feel-
ing between England and her so-called dependencies. No doubt
there existed, at any rate till the middle of the nineteenth century, a
limited body of experienced officials who held that our colonial sys-
tem, as long as it was maintained, implied the active control by

40 Minutes of Proceedings of the Imperial Conference, 1911 [Cd. 5745]. Opening address of
the President (Mr. Asquith), p. 22. Compare “Message of King to Governments and
Peoples of the Self-governing Dominions,” Times, Sept. 10, 1914.

41 Compare Dicey, Law and Opinion, pp. 450-457.
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England of colonial affairs. But such men in many cases doubted
whether the maintenance of the Colonial Empire was of real benefit
to England, and thought that on the whole, with respect at any rate
to any self-governing colony, the course of prudence was to leave
things alone until it should have become manifest to every one that
the hour for friendly separation had struck. The self-governing col-
onies, on the other hand, up at any rate till 1884, just because they
were more and more left alone and free to manage their own affairs,
though they occasionally resented the interference of the English
Government with colonial legislation, were on the whole contented
with things as they stood. They certainly did not display any marked
desire to secede from the Empire. Still less, however, did they show
any active wish to take part in controlling the policy of the Empire, or
to share the cost of Imperial defence. Honest belief in the principle of
laissez faire produced its natural and, as far as it went, beneficial result.
It removed causes of discontent; it prevented the rise of ill-will be-
tween England and her self-governing colonies. But it did not of itself
produce any kind of Imperial patriotism. The change which a student
has to note is an alteration of feeling, which did not become very
obvious till near the close of the nineteenth century. This was the
growth (to use a current expression) of Imperialism. But this term,
like all popular phrases, is from its very vagueness certain to mislead
those who use it, unless its meaning be defined with some care. In
regard to the British Empire it ought to be used as a term neither of
praise nor of blame, but as the name for an idea which, in so far as it
is true, is of considerable importance. This idea is that the British
Empire is an institution well worth maintaining, and this not on mere
grounds of sentiment but for definite and assignable reasons. Upon
England and upon every country subject to the King of England the
British Empire confers at least two benefits: It secures permanent
peace among the inhabitants of the largest of existing states; it again
secures, or ought to secure, to the whole of this vast community
absolute protection against foreign attack. The resources of the Em-
pire are, itis felt, practically inexhaustible; the creation of a fleet
supported by revenues and also by armies drawn from every country
subject to the King of England should, provided England herself
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stands properly armed, render invasion of the British Empire by any
of the great military powers of Europe an impossibility. But then the
hugeness of the Empire and the strength of the Empire, if it remains
united, are enough to show that the different countries which are
parts of the Imperial system would, if they each stood alone, be easily
assailable by any state or combination of states which had the com-
mand of large military and naval armaments. Neither England, in
short, nor any of her self-governing Dominions can fail to see that the
dissolution of the Empire might take from both the mother country
and the most powerful of the Dominions the means necessary for
maintaining liberty and independence. Loyalty to the Empire, typ-
ified by loyalty to the King, is in short a sentiment developed by

the whole course of recent history. Itis a feeling or conviction which
places the relation of England and the Dominions in a new light. It
amply accounts for the extraordinary difference between the colonial
policy accepted both by England and by the self-governing colonies
in 1850, and even (to a great extent) in 1884, and the colonial policy
acceptable both to England and to her all but independent Dominions
in 1914. English statesmen on the one hand now proffer to, and
almost force upon, each Dominion every liberty compatible with the
maintenance of the Empire; but then English statesmen no longer
regard with philosophic calm the dawn of the day when any one of
the Dominions may desire to secede from the Empire. The Domin-
ions, on the other hand, have no longer any reason to fear and do not
desire any interference with colonial affairs either by the legislation of
the Imperial Parliament or by the administrative action of officials at
Downing Street who are the servants of the Imperial Parliament. But
then statesmen of the Dominions show a willingness to share the cost
of the defence of the Empire, and at the same time express at each of
the great Conferences, with more and more plainness, the desire that
the Dominions should take a more active partin the determination of
Imperial policy. Itis not my object, at any rate at this part of this
Introduction, to consider how far it may be possible to give satisfac-
tion to the desires of rational Imperialists, and still less ought any
man of sense to express any confident opinion as to how far the
sentiment of Imperialism may in the course of time increase in force
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or suffer diminution. My immediate aim is to show that this new
Imperialism is the natural result of historical circumstances. Itis well,
however, to bear in mind several considerations which Englishmen
of to-day are apt to overlook. The friendly Imperialism which finds
expression in the Imperial Conferences is itself the admirable fruit of
the old policy of laissez faire. The system of leaving the self-govern-
ing colonies alone first appeased discontent, and next allowed the
growth of friendliness which has made it possible for the English
inhabitants, and even in some cases the foreign inhabitants, of the
Dominions to recognise the benefits which the Empire confers upon
the Dominions, and for Englishmen at home to see that the Domin-
ions may contribute to the safety of England and to the prosperity of
the whole Empire.42 But we must at the same time recognise that the
policy of friendly indifference to secession from the Empire, which
nominally, at any rate, was favoured by many English statesmen
during the nineteenth century, has come to an end. The war in South
Africa was in reality a war waged not only by England but also by the
Dominions to prevent secession; the concession further to the South
African Union of the full rights of a Dominion is no more inconsistent
with resistance to secession than was the restoration to the Southern
States of the American Commonwealth of their full right to existence
as States of the United States. It must, lastly, be noted, that while the
inhabitants of England and of the Dominions express at each Con-
ference their honest pleasure in Imperial unity, the growth of Im-
perialism already causes to many patriotic men one disappointment.
Events suggest that it may turn out difficult, or even impossible, to
establish throughout the Empire that equal citizenship of all British
subjects which exists in the United Kingdom and which Englishmen
in the middle of the nineteenth century hoped to see established
throughout the length and breadth of the Empire.43

42 As they now [1914] are contributing.

43 The kind of equality among British subjects which Englishmen, whether wisely or not,
hoped to establish throughout the whole Empire is best seen by considering the sort of
equality which actually exists and has for many years existed in England. Speaking broadly,
every British subject has in England at the present day the same political rights as every
natural-born Englishman, e.g. an Englishman born in England and the son of English
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THE RULE OF LAW44

The rule of law, as described in this treatise, remains to this day a
distinctive characteristic of the English constitution. In England no
man can be made to suffer punishment or to pay damages for any
conduct not definitely forbidden by law; every man’s legal rights or
liabilities are almost invariably determined by the ordinary Courts of
the realm, and each man’s individual rights are far less the result of
our constitution than the basis on which that consitution is founded.

The principles laid down in this treatise with regard to the rule of
law and to the nature of droit administratif need little change. My
object in this Introduction is first to note a singular decline among
modern Englishmen in their respect or reverence for the rule of law,
and secondly, to call attention to certain changes in the droit adminis-
tratif of France.*5

DECLINE IN REVERENCE FOR RULE OF LAW

The ancient veneration for the rule of law has in England suffered
during the last thirty years a marked decline. The truth of this asser-
tion is proved by actual legislation, by the existence among some
classes of a certain distrust both of the law and of the judges, and by a
marked tendency towards the use of lawless methods for the attain-
ment of social or political ends.

parents settled in England. Thus a British subject, whatever be the place of his birth, or the
race to which he belongs, or I may now add the religion which he professes, has, with the
rarest possible exceptions, the same right to settle or to trade in England which is possessed
by a natural-born Englishman. He has further exactly the same political rights. He can, if he
satisfies the requirements of the English electoral law, vote for a member of Parliament; he
can, if he commends himself to an English constituency, take his seat as a member of
Parliament. There is no law which forbids any British subject, wherever he be born, or to
whatever race he belongs, to become a member of the English Cabinet or a Prime Minister.
Of course it will be said that it is extremely improbable that the offices I have mentioned
will, in fact, be filled by men who are not in reality Englishmen by race. This remark to a
certain extent is true, though it is not wholly true. But the possession of theoretically equal
political rights does certainly give in England, or rather to be strictly accurate in the United
Kingdom, to every British subject an equality which some British subjects do not possess in
some of the Dominions.

44 SeePartI1., and espedially Chap. IV, post.
45 See Chap. XI1. post.
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Legislation

Recent Acts have given judicial or quasi-judicial authority to offi-
cials*¢ who stand more or less in connection with, and therefore may
be influenced by, the government of the day, and hence have in some
cases excluded, and in others indirectly diminished, the authority of
the law Courts. This tendency to diminish the sphere of the rule of
law is shown, for instance, in the judicial powers conferred upon the
Education Commissioners by the Education Act, 1902,4? on various
officials by the National Insurance Acts, 1911 and 1913,48 and on the
Commissioners of Inland Revenue and other officials by the Finance
Act, 1910.49It is also shown by the Parliament Act, 1913, s. 3, which
enacts that “any certificate of the Speaker of the House of Commons
given under this Act shall be conclusive for all purposes and shall not
be questioned in any Court of law.”” This enactment, if strictly con-
strued, would protect any Speaker who, either from partisanship or
to promote some personal interest of his own, signed a certificate
which was notoriously false from being liable to punishment by any
Court of law whatever.5° No doubt the House of Commons has been
historically jealous of any judicial interference with persons acting
under the authority of the House, and has on more than one occasion
claimed in a sense to be above the law of the land. All that can be said
is that such claims have rarely been of advantage or credit to the
House, and that the present time is hardly the proper season for the
curtailment by the House of legitimate judicial power. It must, how-
ever, in fairness be noted that the invasion of the rule of law by
imposing judicial functions upon officials is due, in part, to the whole
current of legislative opinion in favour of extending the sphere of the
State’s authority. The inevitable result of thus immensely increasing

46 See generally on this point Muir, Peers and Bureaucrats, especially pp. 1—94.

47 Seesect. 7, and R. v. Board of Education (Swansea Case) [1910], 2 K. B. 167; Board of Education
v. Rice [1911], A. C. 179.

48 See National Insurance Act, 1911, ss. 66, 67, 88 (1), and generally Law and Opinion (2nd
ed.), pp. 41—43.

49 See especially sect. 2, sub-s. 3, ss. 33and g6.

50 Would this enactment protect the Speaker against an impeachment for giving a certifi-
cate which he knew to be false?
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the duties of the Government is that State officials must more and
more undertake to manage a mass of public business, e.g., to give one
example only, the public education of the majority of the citizens. But
Courts are from the nature of things unsuited for the transaction of
business. The primary duty of a judge is to act in accordance with the
strict rules of law. He must shun, above all things, any injustice to
individuals. The well-worn and often absurdly misapplied adage that
“it is better that ten criminals should escape conviction than that one
innocent man should without cause be found guilty of crime” does
after all remind us that the first duty of a judge is not to punish crime
but to punish it without doing injustice. A man of business, whether
employed by a private firm or working in a public office, must make it
his main object to see that the business in which he is concerned is
efficiently carried out. He could not do this if tied down by the rules
which rightly check the action of a judge. The official must act on
evidence which, though strong, may not be at all conclusive. The
official must often act with severity towards subordinates whose
stupidity, and not their voluntary wrong-doing, gives cause for dis-
missal. A judge, on the other hand, is far more concerned with seeing
that the law is strictly carried out than in showing consideration to
individuals. “That hard cases make bad law” is proverbial; the trans-
action of business, in short, is a very different thing from the giving of
judgments: The more multifarious therefore become the affairs
handed over to the management of civil servants the greater will be
always the temptation, and often the necessity, extending to the
discretionary powers given to officials, and thus preventing law
Courts from intervening in matters not suited for legal dedision.

Distrust of Judges and of Courts

If the House of Commons deliberately excludes the intervention
of any law Court in matters which the House may deem (with very
dubious truth) to concern the House alone, we can scarcely wonder
that artisans should have no love for judicial decisions. In plain truth,
while every man of at all respectable instincts desires what he consid-
ers justice for himself and for the class to which he belongs, almost all

men desire something more than, and different from, justice for
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themselves and against their neighbours. This is inevitably the case
with persons such as the members of trade unions, who are trying,
with a good deal of success, to enforce trade rules which often arouse
the censure of the public, and sometimes come into absolute conflict
with the law of the land. The blackleg may be, and one may suspect
often is, a mean fellow who, to put money into his own pocket,
breaks rules which his fellow-workers hold to be just and beneficial to
the trade generally. He, for example, has no objection, if properly
paid for it, to work with men who are not members of any union. The
blackleg, however, all but invariably keeps within the law of the land,
and proposes to do nothing which violates any principle established
by common law or any enactment to be found in the Statute Book.
The trade unionists whom he offends know perfectly well that the
blackleg is in the eye of the law no wrong-doer; they therefore feel
that the Courts are his protectors, and that, somehow or other, trade
unions must be protected against the intervention of judges. Hence
the invention of that self-contradictory idea of “peaceful picketing,”
which is no more capable of real existence than would be “peaceful
war”’ or “unoppressive oppression”’; hence, too, that triumph of
legalised wrong-doing sanctioned by the fourth section of the Trade
Disputes Act,5! 1906. It is however by no means to be supposed that
artisans are the only class accustomed to decry a judge or the legisla-
ture when the one gives a judgment or the other passes a law op-
posed to the moral convictions of a particular part of the community.

Lawlessness

Till a time well within the memory of persons now living, it would
have been very difficult to find any body of men or women who did
not admit that, broadly speaking, a breach of the law of the land was
also an act of immorality. No doubt at all times there have existed, as
at the present day, a large number of habitual law-breakers, but
though a cheat, a pickpocket, or a burglar does constantly break the
law, there is no reason to surmise that cheats, pickpockets, or bur-
glars maintain the doctrine that law-breaking is itself a praiseworthy

51 See Law and Opinion, pp. xliv—xlvi, and compare the Trade Union Act, 1913, ibid. p. xlviii.
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or a moral act. Within the last thirty years, however, there has grown
upin England, and indeed in many other civilised countries, a new
doctrine as to lawlessness. This novel phenomenon, which perplexes
moralists and statesmen, is that large classes of otherwise respectable
persons now hold the belief and act on the conviction that itis not
only allowable, but even highly praiseworthy, to break the law of the
land if the law-breaker is pursuing some end which to him or to her
seems to be just and desirable. This view is not confined to any one
class. Many of the English clergy (a class of men well entitled to
respect) have themselves shown no great hesitation in thwarting

and breaking laws which they held to be opposed to the law of the
Church. Passive resisters do not scruple to resist taxes imposed for
some object which they condemn. Conscientious objectors are doing
a good deal to render ineffective the vaccination laws. The militant
suffragettes glorify lawlessness; the nobleness of their aim justifies in
their eyes the hopeless and perverse illegality of the means by which
they hope to obtain votes for women.

Whence arises this zeal for lawlessness? The following reflections
afford an answer, though only a partial answer, to this perplexing
inquiry:

In England democratic government has already given votes, if not
precisely supreme power, to citizens who, partly because of the fair-
ness and the regularity with which the law has been enforced for
generations in Great Britain, hardly perceive the risk and ruin in-
volved in a departure from the rule of law. Democratic sentiment,
further, if not democratic principle, demands that law should on the
whole correspond with public opinion; but when a large body of
ditizens not only are opposed to some law but question the moral
right of the state to impose or maintain a given law, our honest
democrat feels deeply perplexed how to act. He does not know in
effect how to deal with lawlessness which is based upon a fundamen-
tal difference of public opinion.52 For such difference makes it impos-
sible that on a given topic the law should be in reality in accordance
with public opinion. Thus many Englishmen have long felt a moral

52 See especially Lowell, Public Opinion and Popular Government, chap. iii.
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difficulty in resisting the claim of a nationality to become an indepen-
dent nation, even though the concession of such a demand may
threaten the ruin of a powerful state and be opposed to the wishes of
the majority of the citizens thereof. So the undoubted fact that a large
number of Englishwomen desire parliamentary votes seems, in the
eyes of many excellent persons, to give to Englishwomen a natural
right to vote for members of Parliament. In each instance, and in
many other cases which will occur to any intelligent reader, English
democrats entertain a considerable difficulty in opposing claims with
which they might possibly on grounds of expediency or of common
sense have no particular sympathy. The perplexity of such men arises
from the idea that, at any rate under a democratic government, any
law is unjust which is opposed to the real or deliberate conviction of a
large number of citizens. But such a conviction is almost certain to
beget, on the part of persons suffering under what they deem to be
an unjust law, the belief, delusive though it often is, that any kind of
injustice may under a democratic government be rightly opposed by
the use of force. The time has come when the fact ought to be gener-
ally admitted that the amount of government, that is of coercion, of
individuals or classes by the state, which is necessary to the welfare
or even to the existence of a civilised community, cannot perma-
nently co-exist with the effective belief that deference to public opin-
ion is in all cases the sole or the necessary basis of a democracy. The
justification of lawlessness is also, in England at any rate, suggested if
not caused by the misdevelopment of party government. The rule of
a party cannot be permanently identified with the authority of the
nation or with the dictates of patriotism. This fact has in recent days
become so patent that eminent thinkers are to be found who certainly
use language which implies that the authority or the sovereignty of
the nation, or even the conception of the national will, is a sort of
political or metaphysical fiction which wise men will do well to dis-
card. Happily, crises arise from time to time in the history of any
great state when, because national existence or national indepen-
dence is at stake, the mass of a whole people feel that the authority of
the nation is the one patent and the one certain political fact. To these
causes of lawlessness honesty compels the addition of one cause
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which loyal citizens are most anxious not to bring into prominence.
No sensible man can refuse to admit that crises occasionally, though
very rarely, arise when armed rebellion against unjust and oppres-
sive laws may be morally justifiable. This admission must certainly be
made by any reasoner who sympathises with the principles inherited
by modern Liberals from the Whigs of 1688. But this concession is
often misconstrued; it is taken sometimes to mean that no man ought
to be blamed or punished for rebellion if only he believes that he
suffers from injustice and is not pursuing any private interest of his
own.

COMPARISON BETWEEN THE PRESENT OFFICIAL LAW OF ENGLAND

AND THE PRESENT DROIT ADMINISTRATIF OF FRANCES?

The last thirty years, and especially the fourteen years which have
elapsed since the beginning of the twentieth century, show a very
noticeable though comparatively slight approximation towards one
another of what may be called the official law of England and the droit
administratif of France. The extension given in the England of to-day
to the duties and to the authority of state officials, or the growth, of
our bureaucracy,>* to use the expression of an able writer, has, as one
would naturally expect, produced in the law governing our bureau-
crats some features which faintly recall some of the characteristics
which mark the droit administratif of France. Our civil servants, in-
deed, are as yet not in any serious degree put beyond the control of
the law Courts, but in certain instances, and notably with regard to
many questions arising under the National Insurance Act, 1911, some-
thing very like judicial powers have been given to officials closely
connected with the Government.55 And it may not be an exaggera-
tion to say that in some directions the law of England is being “’of-
ficialised,” if the expression may be allowed, by statutes passed
under the influence of sodialistic ideas. It is even more certain that the
droit administratif of France is year by year becoming more and more
judicialised. The Conseil d’Etat, or, as we might term it, the Coundil, is

53 See Chap. XI1., espedially pp. 242— 267, post; Law and Opinion, pp. xxxii—liii.
54 Muir, Peers and Bureaucrats.
55 See Law and Opinion, pp. soxxix—xliii.
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(as all readers of my seventh edition of this work will know) the great
administrative Court of France, and the whole relation between the
judicial Courts and the Council still depends, as it has depended now
for many years, upon the constitution of the Conflict Court,%¢ which
contains members drawn in equal numbers from the Council of State
and from the Court of Cassation. It would be idle to suppose that the
decisions of the Council itself when dealing with questions of ad-
ministrative law do not now very nearly approach to, if indeed they
are not in strictness, judicial decisions. The Council, at any rate when
acting in a judicial character, cannot now be presided over by the
Minister of Justice who is a member of the Cabinet.57 Still it would be
a grave mistake if the recognition of the growth of official law in
England and the gradual judicialisation of the Council as an adminis-
trative tribunal led any Englishman to suppose that there exists in
England as yet any true administrative tribunals or any real adminis-
trative law. No doubt the utmost care has been taken in France®® to
give high authority to the Council as an administrative tribunal and
also to the Conflict Court. Still the members of the Council do not
hold their position by anything like as certain a tenure as do the
judges of the High Court in England, or as do the judges (if we may
use English expressions) of the French common law Courts. A mem-
ber of the Council is very rarely dismissed, but he still is dismissible.
It must be noted further that the Minister of Justice is still the legal
President of the Conflict Court, though he does not generally preside
over it. When, however, the members of the Conflict Court are
equally divided as to the decision of any case, the Minister of Justice
does preside and give his casting vote. Itis indeed said that such a
case, which must almost necessarily be a difficult and probably an
important one, is in truth again heard before the Minister of Justice
and in effect is decided by him. A foreigner without practical acquain-
tance with the French legal system would be rash indeed were he to

56 As to the constitution of this Court see p. 239 and Appendix, Note XI. pp. 416—417, post.
57 See Poincaré, How France is Governed, Trans. B. Miall. (T. Fisher Unwin, 1g13), p. 272.

58 Administrative law has in some other continental countties, e.g. in Germany, been far
less judicialised than in France.
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form or express an assured opinion as to the extent to which the
decisions of the Council or the Conflict Court are practically indepen-
dent of the wishes and the opinions of the Ministry of the day.
Hesitation by a foreign critic is the more becoming, because it is
certain, that Frenchmen equally competent to form an opinion would
differ in their answer to the inquiry, whether the Coundil and the
Conflict Court ought to be still more completely judicialised. The
constitution of the Council of State and of the Conflict Court may
suggest to a foreign critic that while neither of these bodies may be
greatly influenced by the Ministry of the day, they are more likely to
represent official or governmental opinion than are any of our Eng-
lish tribunals. It must further always be remembered that under the
French Republic, as under every French government, a kind of au-
thority attaches to the Government and to the whole body of officials
in the service of the state (fonctionnaires) such as is hardly possessed
by the servants of the Crown in England, % and especially that pro-
ceedings for the enforcement of the criminal law are in France wholly
under the control of the Government. The high repute of the Council
and, as it seems to a foreigner, the popularity of administrative law, is
apparently shown by the success with which the Council has of
recent years extended the doctrine that the state ought to compensate
persons who suffer damage not only from the errors or faults, e.g.
negligence, of officials, but also for cases in which the law is so carried
out that it inflicts special damage upon individuals, that is damage
beyond what is borne by their neighbours.®® The authority again of
the Council is seen in the wide extension it has given to the principle
that any act done by an official which is not justified by law will, on
its illegality being proved, be declared a nullity by the Council. It
ought to be noted that this extension of the liability of the state must,
it would seem, in practice be a new protection for officials; for if the
state admits its own liability to pay compensation for damage suf-

59 Note, for instance, the absence of any law like the Habeas Corpus Act and the wide and
arbitrary powers still left to the police under the head of the régime de police; Duguit, Traité de
Droit Constitutionnel, ii. pp. 24—26, 33-45, and also the protection still extended in some
instances to officials acting under the orders of their superior.

60 See pp. 262264, post.
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fered by individuals through the conduct of the state’s servants, this
admission must induce persons who have suffered wrong to forego
any remedy which they may have possessed against, say, a postman
or a policeman, personally, and enforce their claim not against the
immediate wrong-doer but against the state itself.

One singular fact dosely connected with the influence in France of
droit administratif deserves the notice of Englishmen. In the treatises
on the constitutional law of France produced by writers entitled to
high respect will be found the advocacy of a new form of decentralisa-
tion termed décentralisation par service, 6 which seems to mean the
giving to different departments of civil servants a certain kind of
independence, e.g. leaving the administration of the Post Office to the
body of public servants responsible for the management of the postal
system. This body would, subject of course to supervision by the
state, manage the office in accordance with their own knowledge and
judgment; would, as far as I understand the proposal, be allowed to
share in the gains affected by good management; and would, out of
the revenue of the Post Office, make good the compensation due to
persons who suffered by the negligence or misconduct of the offi-
cdals. On the other hand, the officials would, because they were
servants of the state who had undertaken certain duties to the state,
be forbidden either to organise a strike or in any way to interrupt the
working of the Post Office. It is a little difficult to see why this pro-
posal should be called “decentralisation,” for that term has hitherto
borne a very different meaning. To an Englishman the course of
proceeding proposed is extremely perplexing; it however is from one
or two points of view instructive. This so-called decentralisation looks
as if it were a revival under a new shape of the traditional French
belief in the merit of administration. This reappearance of an ancient
creed possibly shows that French thinkers who have lost all en-
thusiasm for parliamentary government look for great benefits to
France from opening there a new sphere for administrative capacity.
It certainly shows that Frenchmen of intelligence are turning their
thoughts towards a question which perplexes the thinkers or legis-

61 Duguit, Traité de Droit Constitutionnel, 1. pp. 460—467.
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lators of other countries. How far is it possible for officials, e.g. rail-
way servants and others who undertake duties on the due perform-
ance of which the prosperity of a country depends, to be allowed to
cease working whenever by so doing they see the possibility of ob-
taining a rise in the wages paid them? My readers may think that this
examination into the recent development of French droit administratif
digresses too far from the subject which we have in hand. This criti-
cism s, it is submitted, unsound, for the present condition of droit
administratif in France suggests more than one reflection which is
strictly germane to our subject. It shows that the slightly increasing
likeness between the official law of England and the droit administratif
of France must not conceal the fact that droit administratif still contains
ideas foreign to English convictions with regard to the rule of law,
and especially with regard to the supremacy of the ordinary law
Courts. It shows also the possible appearance in France of new ideas,
such as the conception of the so-called décentralisation par service which
are hardly reconcilable with the rule of law as understood in England.
It shows further that the circumstances of the day have already forced
upon France, as they are forcing upon England, a question to which
Englishmen have not yet found a satisfactory reply, namely, how far
civil servants or others who have undertaken to perform services on
the due fulfilment of which the prosperity of the whole country de-
pends, can be allowed to use the position which they occupy for the
purpose of obtaining by a strike or by active political agitation conces-
sions from and at the expense of the state. Nor when once this sort of
question is raised is it possible absolutely to reject the idea that Eng-
land might gain something by way of example from the experience of
France. Is it certain that the increasing power of civil servants, or, to
use Mr. Muir’s expression, of “bureaucrats,” may not be properly
met by the extension of official law?62 France has with undoubted
wisdom more or less judicialised her highest administrative tribunal,
and made it to a great extent independent of the Government of the
day. Itis at least conceivable that modern England would be bene-
fited by the extension of official law. Nor is it quite certain that the

62 Consider the Official Secrets Acts.
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ordinary law Courts are in all cases the best body for adjudicating
upon the offences or the errors of civil servants. It may require con-
sideration whether some body of men who combined official experi-
ence with legal knowledge and who were entirely independent of the
Government of the day, might not enforce official law with more
effectiveness than any Division of the High Court.

CONVENTIONS OF THE CONSTITUTION®3

Three different points deserve consideration. They may be
summed up under the following questions and the answers thereto:

FIRST QUESTION

Have there been during the last thirty years notable changes in the
conventions of the constitution?

ANSWER

Important alterations have most certainly taken place; these may,
for the most part, be brought under two different heads which for the
sake of clearness should be distinguished from each other, namely,
first, new rules or customs which still continue to be mere constitu-
tional understandings or conventions, and, secondly, understand-
ings or conventions which have since 1884 either been converted into
laws or are closely connected with changes of law.% These may
appropriately be termed “enacted conventions.”

MERE CONVENTIONS

These have arisen, without any change in the law of the land,
because they meet the wants of a new time. Examples of such ac-
knowledged understandings are not hard to discover. In 1868 a Con-
servative Ministry in office suffered an undoubted defeat at a general
election. Mr. Disraeli at once resigned office without waiting for even
the meeting of Parliament. The same course was pursued by Mr.

63 See Chaps. XIV. and XV. post.
64 See espedially the indirect effects of the Parliament Act, p. li, post.
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Gladstone, then Prime Minister, in 1874, and again, in his turn, by
Disraeli (then Lord Beaconsfield) in 1880, and by Gladstone in 1886.
These resignations, following as they each did on the result of a
general election, distinctly reversed the leading precedent set by Peel
in 1834. The Conservative Ministry of which he was the head, though
admittedly defeated in the general election, did not resign until they
suffered actual defeat in the newly-elected House of Commons. It
may be added, that on the particular occasion the Conservatives
gained both influence and prestige by the ability with which Peel,
though in a minority, resisted in Parliament the attempt to compel his
resignation from office; for during this parliamentary battle he was
able to bring home to the electors the knowledge that the Conserva-
tive minority, though defeated at the election, had gained thereby a
great accession of strength. Peel also was able to show that while he
and his followers were prepared to resist any further changes in the
constitution, they fully accepted the Reform Act of 1832, and, while
utterly rejecting a policy of reaction, were ready to give the country
the benefits of enlightened administration. The new convention,
which all but compels a Ministry defeated at a general election to
resign office, is, on the face of it, an acknowledgment that the electo-
rate constitutes politically the true sovereign power.5 It also tends to
convert a general election into a decision that a particular party shall
hold office for the duration of the newly-elected Parliament and, in
some instances, into the election of a particular statesman as Prime
Minister for that period.®¢ This new convention is the sign of many
minor political or constitutional changes, such, for example, as the
introduction of the habit, quite unknown not only to statesmen as far
removed from us as Pitt, but to Peel, to Lord John Russell, or to Lord
Palmerston, of constantly addressing, not only when out of office but
also when in office, speeches to some body of electors and hence to
the whole country.

65 See as to the possible distinction between “legal” and “political” sovereignty, pp. 27-29,
post.

66 It is certain that at the general election of 1880 the Liberal electors who gained a victory
meant that Lord Beaconsfield should resign office and that Mr. Gladstone should be ap-
pointed Prime Minister.
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Another change in political habits or conventions unconnected
with any legal innovation or alteration has received little attention
because of its gradual growth and of its vagueness, but yet deserves
notice on account of its inherent importance. Itis now the established
habit of any reigning king or queen to share and give expression to
the moral feelings of British subjects. This expression of the desire on
the part of English royalty to be in sympathy with the humane, the
generous, and the patriotic feelings of the British people is a matter of
recent growth. It may fairly be attributed to Queen Victoria as an
original and a noble contribution towards national and Imperial
statesmanship. This royal expression of sympathetic feeling, though
not unknown to, was rarely practised by George Ill. or the sons who
succeeded him on the throne.5” It belongs to, but has survived, the
Victorian age. It has indeed received since the death of Victoria a
wider extension than was possible during a great part of her long
reign. On such a matter vagueness of statement is the best mode of
enforcing a political fact of immense weight but incapable of precise
definition. At the moment when the United Kingdom is conducting
its first great Imperial war it is on many grounds of importance to
remember that the King is the typical and the only recognised rep-
resentative of the whole Empire. %8

Another example of new political conventions is found in the rules
of procedure adopted by the House of Commons since 1881 with a
view to checking obstruction, and generally of lessening the means
possessed by a minority for delaying debates in the House of Com-
mons. These rules increase the possibility of carrying through the
House in a comparatively short time Bills opposed by a considerable
number of members. That the various devices popularly known as
the Closure, the Guillotine, and the Kangaroo have enabled one
Government after another, when supported by a disciplined major-
ity, to accomplish an amount of legislation which, but for these de-

67 As the King’s speech when addressing the House of Parliament became more and more,
and was known to have become, the utterance rather of ministerial than of royal opinion,
the necessity inevitably arose of the monarch'’s finding some means for expressing his
personal sympathy with the joy, and, above all, with the sorrow, of his people.

68 See p. cviii, note 107, post.
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vices could not have been passed through the House of Commons, is
indisputable. Whether the price paid for this result, in the way of
curtailment and discussion, has been too high, is a question which
we are not called upon to consider. All that need here be said is that
such rules of procedure are not in strictness laws but in reality are
customs or agreements assented to by the House of Commons.%°

ENACTED CONVENTIONS

By this term is meant a political understanding or convention
which has by Act of Parliament received the force of law” or may
arise from a change of law. The best examples of such enacted con-
ventions”! are to be found in some of the more or less indirect ef-
fects”2 of the Parliament Act, 1911.

1. The Parliament Actin regard to the relation in legislative matters
between the House of Lords and the House of Commons goes some
way towards establishing in England a written or, more accurately
speaking, an enacted constitution, instead of an unwritten or, more
accurately speaking, an unenacted constitution.”

2. The Act greatly restrains, if it does not absolutely abolish, the
use of the royal prerogative to create peers for the purpose of
“swamping the House of Lords” in order to force through the House
a Bill rejected by the majority of the peers. Such exercise of the
prerogative has never but once, namely under Queen Annein 1712,
actually taken place. The certainty, however, that William IV. would
use his prerogative to overcome the resistance of the House of Lords

69 As to the essential difference between the laws and the conventions of the constitution,
see pp. cxl-cxlvi, post.

70 See Provisional Collection of Taxes Act, 1913.

71 A critic may indeed say, and with truth, that a convention converted by statute into a law
is in strictness not a convention at all but a part of the law of the constitution. This I will not
deny; but such an enacted convention may indirectly so affect the working of conventional
und_erstandings or arrangements that its indirect effects are conveniently considered when
dealing with the conventions of the constitution.

72 For the direct effects of the Act see p. xxxix, ante.

73 See as to this distinction, p. cxliii, post, and note especially Parliament Act, s. I, sub-ss. 2,
3, which give a statutable definition of a Money Bill, and also contain a special provision as
to the mode of determining whether a Bill is a Money Bill.
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in 1832, carried the great Reform Act. The certainty that George V.
would use the same prerogative carried the Parliament Act, 1911. In
each case the argument which told with the King in favour of an
unlimited creation of peers was that the constitution supplied no
other means than this exceptional use or abuse of the royal preroga-
tive for compelling the Lords to obey the will of the country. The
Parliament Act deprives this argument of its force. Any king who
should in future be urged by Ministers to swamp the House of Lords
will be able to answer: “If the people really desire the passing of a Bill
rejected by the House of Lords, you can certainly in about two years
turn it into an Act of Parliament without the consent of the Lords.” 74
The Parliament Act cuts away then the sole ground which in 1832 or
in 1911 could justify or even suggest the swamping of the House of
Lords.

3. Under the Parliament Act it may probably become the custom
that each Parliament shall endure for its full legal duration, i.e. for
nearly the whole of five years. For a student of the Act must bear in
mind two or three known facts. A House of Commons the majority
whereof perceive that their popularity is on the wane will for that
very reason be opposed to a dissolution; for until it occurs such
majority can carry any legislation it desires, and a dissolution may
destroy this power. The payment to all unofficial M.P.s of a salary of
£400 a year may induce many M.P.s who belong to a Parliamentary
minority to acquiesce easily enough in the duration of a Parliament
which secures to each of them a comfortable income. Between the
Revolution of 1688 and the year 1784 few, if any, dissolutions took
place from any other cause than either the death of a king, which
does not now dissolve a Parliament, or the lapse of time under the
Septennial Act, and during that period the Whigs, and notably
Burke, denied the constitutional right of the King to dissolve Parlia-
ment at his pleasure; the dissolution of 1784 was denounced as a
“penal dissolution.” The Parliament of the French Republic sits for
four years, but it can be dissolved at any time by the President with

74 See the Parliament Act, s. 7, “Five years shall be substituted for seven years as the time
fixed for the maximum duration of Parliament under the Septennial Act, 1715.”

Ixx



INTRODUCTION

the consent of the Senate. This power has been employed but once
during the last thirty-seven years, and this single use of the presiden-
tial prerogative gives a precedent which no French statesman is
tempted to follow. It is highly probable, therefore, that the direct
appeal from the House of Commons to the electorate by a sudden
dissolution may henceforward become in England almost obsolete.
Yet this power of a Premier conscious of his own popularity, to
destroy the House of Commons which put him in office, and to
appeal from the House to the nation, has been treated by Bagehot as
one of the features in which the constitution of England excels the
constitution of the United States.

4. The Parliament Act enables a majority of the House of Com-
mons to resist or overrule the will of the electors or, in other words, of
the nation. That this may be the actual effect of the Act does not
admit of dispute. That the Home Rule Bill was strenuously opposed
by a large number of the electorate is certain. That this Bill was hated
by a powerful minority of Irishmen is also certain. That the rejection
of a Home Rule Bill has twice within thirty years met with the ap-
proval of the electors is an admitted historical fact. But that the wide-
spread demand for an appeal to the people has received no attention
from the majority of the House of Commons is also certain. No
impartial observer can therefore deny the possibility that a funda-
mental change in our constitution may be carried out against the will
of the nation.

5. The Act may deeply affect the position and the character of the
Speaker of the House of Commons. It has hitherto been the special
glory of the House of Commons that the Speaker who presides over
the debates of the House, though elected by a party, has for at least a
century and more tried, and generally tried with success, to be the
representative and guide of the whole House and not to be either the
leader or the servant of a party. The most eminent of Speakers have
always been men who aimed at maintaining something like a judicial
and therefore impartial character. In this effort they have obtained a
success unattained, it is believed, in any other country except Eng-
land. The recognition of this moral triumph is seen in the constitu-
tional practice, almost, one may now say, the constitutional rule, that
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a member once placed in the Speaker’s chair shall continue to be
re-elected at the commencement of each successive Parliament irre-
spective of the political character of each successive House of Com-
mons. Thus Speakers elected by a Liberal majority have continued to
occupy their office though the House of Commons be elected in
which a Conservative majority predominates, whilst, on the other
hand, a Speaker elected by a Conservative House of Commons has
held the Speakership with public approval when the House of Com-
mons exhibits a Liberal majority and is guided by a Cabinet of Liber-
als. The Parliament Act greatly increases the authority of the Speaker
with respect to Bills to be passed under that Act. No Bill can be so
passed unless he shall have time after time certified in writing under
his hand, and signed by him that the provisions of the Parliament Act
have been strictly followed. This is a matter referred to his own
knowledge and conscience. There may clearly arise cases in which a
fair difference of opinion may exist on the question whether the
Speaker can honestly give the required certificate. Is it not certain that
a party which has a majority in the House of Commons will hence-
forth desire to have a Speaker who may share the opinions of such
party? This does not mean that a body of English gentlemen will wish
to be presided over by a rogue; what it does mean is that they will
come to desire a Speaker whois not a judge but is an honest partisan.
The Parliament Act is a menace to the judicial character of the
Speaker. In the Congress of the United States the Speaker of the
House of Representatives is a man of character and of vigour, but he
is an avowed partisan and may almost be called the parliamentary
leader of the party which is supported by a majority in the House of
Representatives.

SECOND QUESTION
What is the general tendency of these new conventions?

ANSWER

It assuredly is to increase the power of any party which possesses a
parliamentary majority, i.e., a majority, however got together, of the
House of Commons, and, finally, to place the control of legislation,
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and indeed the whole government of the country, in the hands of the
Cabinet which is in England at once the only instrument through
which a dominant party can exercise its power, and the only body in
the state which can lead and control the parliamentary majority of
which the Cabinet is the organ. That the rigidity and the strength of
the party system, or (to use an American expression) of the Machine,
has continued with every successive generation to increase in Eng-
land, is the conviction of the men who have most thoroughly ana-
lysed English political institutions as they now exist and work.”s
Almost everything tends in one and the same direction. The lead-
ers in Parliament each now control their own party mechanism. At
any given moment the actual Cabinet consists of the men who lead
the party which holds office. The leading members of the Opposition
lead the party which wishes to obtain office. Party warfare in England
is, in short, conducted by leading parliamentarians who constitute
the actual Cabinet or the expected Cabinet. The electors, indeed, are
nominally supreme; they can at a general election transfer the gov-
ernment of the country from one party to another. It may be main-
tained with much plausibility that under the quinquennial Parliament
created by the Parliament Act the British electorate will each five
years do little else than elect the party or the Premier by whom the
country shall be governed for five years. In Parliament a Cabinet
which can command a steadfast, even though not a very large major-
ity, finds little check upon its powers. A greater number of M.P.s
than fifty years ago deliver speeches in the House of Commons. But
in spite of or perhaps because of this facile eloquence, the authority of
individual M.P.s who neither sit in the Cabinet nor lead the Opposi-
tion, has suffered diminution. During the Palmerstonian era, at any
rate, a few of such men each possessed an authority inside and
outside the House which is hardly claimed by any member now-a-
days who neither has nor is expected to obtain a seat in any Cabinet.

75 See Lowell, Government of England, part ii. chaps. sodv—xxxvii.; Low, The Governance of
England, chaps. i. to vii. Ramsay Muir, in his essay on Bureaucracy (see Peers and Bureau-
crats, pp. 1—94), would apparently agree with Mr. Lowell and Mr. Low, though he main-
tains that power tends at present under the English constitution to fall from the hands of
the parliamentary Cabinet into the hands of the permanent civil servants.
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Any observer whose political recollections stretch back to the time of
the Crimean War, that is sixty years ago, will remember occasions on
which the words of Roebuck, of Roundell Palmer, of Cobden, and
above all, at certain crises of Bright, might be, and indeed were, of a
weight which no Government, or for that matter no Opposition,
could treat as a trifle. Legislation again is now the business, one
might almost say the exclusive business, of the Cabinet. Few if any,
as far as an outsider can judge, are the occasions on which a private
member not supported by the Ministry of the day, can carry any Bill
through Parliament. Any M.P. may address the House, but the Prime
Minister can greatly curtail the opportunity for discussing legislation
when he deems discussion inopportune. The spectacle of the House
of Commons which neither claims nor practices real freedom of dis-
cussion, and has no assured means of obtaining from a Ministry in
power answers to questions which vitally concern the interest of the
nation, is not precisely from a constitutional point of view, edifying or
reassuring. But the plain truth is that the power which has fallen into
the hands of the Cabinet may be all but necessary for the conduct of
popular government in England under our existing constitution.
There exists cause for uneasiness. Itis at least arguable that important
changes in the conventions, if not in the law, of the constitution may
be urgently needed; but the reason for alarm is not that the English
executive is too strong, for weak government generally means bad
administration, but that our English executive is, as a general rule,
becoming more and more the representative of a party rather than
the guide of the country. No fair-minded man will, especially at this
moment, dispute that the passion for national independence may
transform a government of partisans into a government bent on se-
curing the honour and the safety of the nation. But this fact, though it
is of immense moment, ought not to conceal from us the inherent
tendency of the party system to confer upon partisanship authority
which ought to be the exclusive property of the nation.”¢

76 Several recent occurrences show the occasional appearance of ideas or practices which
may mitigate rather than increase the rigidity of the party system. In re Sir Stuart Samuel
f1913], A. C. 514, shows that under the Judicial Committee Act, 1833, s. 4, a question of law
on which depends the right of a Member of Parliament to sit in Parliament may be referred
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THIRD QUESTION

Does the experience of the last thirty years confirm the doctrine laid
down in this treatise that the sanction which enforces obedience to
the conventions of the constitution is to be found in the close connec-
tion between these conventions and the rule of law?77

ANSWER

The doctrine I have maintained may be thus at once illustrated and
explained. The reason why every Parliament keeps in force the
Mutiny Act or why a year never elapses without a Parliament being
summoned to Westminster, is simply that any neglect of these con-
ventional rules would entail upon every person in office the risk, we
might say the necessity, of breaking the law of the land. If the law
governing the army which is in effect an annual Act, were not passed
annually, the discipline of the army would without constant breaches
of law become impossible. If a year were to elapse without a Parlia-
ment being summoned to Westminster a good number of taxes
would cease to be paid, and it would be impossible legally to deal
with such parts of the revenue as were paid into the Imperial ex-
chequer. Now it so happens that recent experience fully shows the
inconvenience and danger of either violating a constitutional conven-
tion or of breaking the law because custom had authorised a course of
action which rested on no legal basis. The House of Lords, in order to

to the Privy Council and be adequately and impartially dealt with by a body of eminent
lawyers. The thought suggests itself that other questions affecting the conduct and the
character of M.P.s which cannot be impartially investigated by any Committee of the House
of Commons might be referred to the same high tribunal. The public statement, again, of
Lord Kitchener that he took office in no way as a partisan, but simply as a general whose
duty it was to provide for the carrying on of a war in which the welfare and honour of the
nation is concerned set a precedent which might be followed in other spheres than that of
military affairs. Is it of itself incredible that a Foreign Secretary of genius might without any
loss of character retain office for years both in Liberal and in Conservative Cabinets? Is there
any thing absurd in supposing that a Lord Chancellor respected for his legal eminence and
for his judgment might serve the country as the highest of our judges and give his legal
knowledge to Cabinets constituted of men with whose politics he did not agree? The
English people would gain rather than lose by a check being placed on the constantly
increasing power of the party system.

77 See pp. 296—302, post.
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compel a dissolution of Parliament in 1909, rejected the Budget. Their
Lordships acted within what was then their legal right, yet they
caused thereby great inconvenience, which, however, was remedied
by the election of a new Parliament. For years the income tax had
been collected in virtue not of an Act but of a resolution of the House
of Commons passed long before the income tax for the coming year
came into existence. An ingenious person wishing to place difficulties
in the way of the Government’s proceedings claimed repayment of
the sum already deducted by the Bank of England from such part of
his income as was paid to him through the Bank. The bold plaintiff at
once recovered the amount of a tax levied without legal authority. No
better demonstration of the power of the rule of law could be found
than is given by the triumph of Mr. Gibson Bowles.

DEVELOPMENT DURING THE LAST THIRTY YEARS
OF NEW CONSTITUTIONAL IDEAS

These ideas are (1) Woman Suffrage, (2) Proportional Representa-
tion, (3) Federalism, (4) The Referendum.

TWO GENERAL OBSERVATIONS

The brief criticism of each of these new ideas which alone in this
Introduction it is possible to give, will be facilitated by attending to
two general observations which apply more or less to each of the four
proposed reforms or innovations.

First Observation

Political inventiveness has in general fallen far short of the original-
ity displayed in other fields than politics by the citizens of progressive
or civilised States. The immense importance attached by modern
thinkers to representative government is partly accounted for by its
being almost the sole constitutional discovery or invention unknown
to the citizens of Athens or of Rome.”® It is well also to note that

78 Bowles v. Bank of England [1913}, 1 Ch. 57.

79 Itis hardly an exaggeration to say that there exist very few other modern political
conceptions (except the idea of representative government) which were not criticised by
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neither representative government nor Roman Imperialism, nor in-
deed most of the important constitutional changes which the world
has witnessed, can be strictly described as an invention or a dis-
covery. When they did not result from imitation they have generally
grown rather than been made; each was the production of men who
were not aiming at giving effect to any novel political ideal, but were
trying to meet in practice the difficulties and wants of their time. In no
part of English history is the tardy development of new constitutional
ideas more noteworthy or more paradoxical than during the whole
Victorian era (1837 to 1902). It was an age full of intellectual activity
and achievement; it was an age rich in works of imagination and of
science; it was an age which extended in every direction the field of
historical knowledge; but it was an age which added little to the
world’s scanty store of political or constitutional ideas. The same
remark in one sense applies to the years which have passed since the
opening of the twentieth century. What I have ventured to term new
constitutional ideas are for the most part not original; their novelty
consists in the new interest which during the last fourteen years they
have come to command.

Second Observation

These new ideas take very little, one might almost say no account,
of one of the ends which good legislation ought, if possible, to attain.
But this observation requires explanatory comment.

Under every form of popular government, and certainly under the
more or less democratic constitution now existing in England, legisla-
tion must always aim at the attainment of at least two different ends,
which, though both of importance, are entirely distinct from one
another. One of these ends is the passing or the maintaining of good
or wise laws, that is laws which, if carried out, would really promote
the happiness or welfare of a given country, and therefore which are
desirable in themselves and are in conformity with the nature of

the genius of Aristotle. Note however that the immense administrative system known
as the Roman Empire lay beyond, or at any rate outside, the conceptions of any Greek
philosopher.
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things. That such legislation is a thing to be desired, no sane man can
dispute. If, for example, the freedom of trade facilitates the acquisi-
tion of good and cheap food by the people of England, and does not
produce any grave counterbalancing evil, no man of ordinary sense
would deny that the repeal of the corn laws was an act of wise
legislation. If vaccination banishes small-pox from the country and
does not produce any tremendous counterbalancing evil, the public
opinion even of Leicester would hold that a law enforcing vaccination
is a wise law. The second of these two different ends is to ensure that
no law should be passed or maintained in a given country, e.g. in
England, which is condemned by the public opinion of the English
people. That this where possible is desirable will be admitted by
every thoughtful man. A law utterly opposed to the wishes and
teelings entertained by the inhabitants of a country, a rule which
every one dislikes and no one will obey, is a nullity, or in truth no law
atall; and, even in cases where, owing to the power of the monarch
who enacts a law opposed to the wishes of his subjects, such a law
can to a certain extent be enforced, the evils of the enforcement may
far overbalance the good effects of legislation in itself wise. This
thought fully justifies an English Government in tolerating through-
out India institutions, such as caste, supported by Indian opinion
though condemned by the public opinion and probably by the wise
opinion of England. The same line of thought explained, palliated,
and may even have justified the hesitation of English statesmen to
prohibit suttee. Most persons, then, will acknowledge that sound
legislation should be in conformity with the nature of things, or, to
express the matter shortly, be “wise,” and also be in conformity with
the demands of public opinion, or, in other words, be “popular,” or
at any rate not unpopular. But there are few Englishmen who suffi-
ciently realise that both of these two ends cannot always be attained,
and that it very rarely happens that they are each equally attainable.
Yet the history of English legislation abounds with illustrations of the
difficulty on which it is necessary here to insist. Thus the Reform Act,
1832,80is in the judgment of most English historians and thinkers a

8o See J. R. M. Butler, The Passing of the Great Reform Bill (Longmans, Green & Co., 1914).
This is an excellent piece of historical narrative and inquiry.
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wise law; it also was at the time of its enactment a popular law. The
Whigs probably underrated the amount and the strength of the op-
position to the Act raised by Tories, but that the passing of the Re-
form Act was hailed with general favour is one of the best attested
facts of modern history. The Act of Union passed in 1707 was proved
by its results to be one of the wisest Acts ever placed on the statute-
book. It conferred great benefits upon the inhabitants both of Eng-
land and of Scotland. It created Great Britain and gave to the united
country the power to resist in one age the threatened predominance
of Louis XIV., and in another age to withstand and overthrow the
tremendous power of Napoleon. The complete success of the Act is
sufficiently proved by the absence in 1832 of any demand by either
Whigs, Tories, or Radicals for its repeal. But the Act of Union, when
passed, was unpopular in Scotland, and did not command any de-
cided popularity among the electors of England. The New Poor Law
of 1834 saved the country districts from ruin; its passing was the
wisest and the most patriotic achievement of the Whigs, but the Act
itself was unpopular and hated by the country labourers on whom it
conferred the most real benefit. Within two years from the passing of
the Reform Act it robbed reformers of a popularity which they had
hoped might be lasting. Indeed the wisdom of legislation has little to
do with its popularity. Now all the ideas which are most dear to
constitutional reformers or innovators in 1914 lead to schemes of more
or less merit for giving full expression in the matter of legislation to
public opinion, i.e. for ensuring that any law passed by Parliament
shall be popular, or at lowest not unpopular. But these schemes make
in general little provision for increasing the chance that legislation
shall also be wise, or in other words that it shall increase the real
welfare of the country. The singular superstition embodied in the
maxim vox populi vox Dei has experienced in this miscalled scientific
age an unexpected revival. This renewed faith in the pre-eminent
wisdom of the people has probably acquired new force from its con-
geniality with democratic sentiment. May we not conjecture that the
new life given to a popular error is in part and indirectly due to the
decline in the influence of utilitarianism? Faith in the voice of the
people is closely connected with the doctrine of “natural rights.” This
dogma of natural rights was in England contemned and confuted by
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Bentham and his disciples.®! The declining influence of the utilitarian
school appears therefore to give new strength to this doctrine. People
forget that the dogma of natural rights was confuted not only by
Benthamites but by powerful thinkers of the eighteenth and of the
nineteenth century who had no sympathy with utilitarianism.

CRITICISM OF EACH OF THE FOUR NEW CONSTITUTIONAL IDEAS#2

Woman Suffrage

The claim for women of the right to vote for members of Parlia-
ment, or, as now urged, to be placed in a position of absolute political
equality with men, is no new demand. It was made in England before
the end of the eighteenth century,8? but no systematic, or at any rate
noticeable, movement to obtain for Englishwomen the right to vote
for members of Parliament can be carried back much earlier than
1866—67, when it was supported in the House of Commons by
J. S. Mill.

Let my readers consider for a moment first the causes which have
added strength to a movement which is 1866 attracted comparatively
little public attention, and next the main lines of argument or of feeling
which really tell on the one hand with the advocates and on the other
with the opponents of the claim to votes for women. 84

The Causes

These may be thus summarised. Since the beginning of the nine-
teenth century the number in the United Kingdom of self-supporting

81 See Law and Opinion, pp. 309, 171, 172.

82 It would be impossible, and it is not my aim in this Introduction, to state or even
summarise all the arguments for or against each of these ideas; my sole object is to bring
into light the leading thoughts or feelings which underlie the advocacy of, or the opposition
to, each of these new ideas. See p. Ixxiv—Ixxv, ante.

83 See the Vindication of the Rights of Women, by Mary Wollstonecraft, published 1792. Little
was heard about such rights during the great French Revolution. There is no reason to
suppose that Madame Roland ever claimed parliamentary votes for herself or for her sex.

84 For an examination of all the main arguments alleged on either side see Dicey, Letters toa
Friend on Votes for Women.
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and also of unmarried women has greatly increased; and this class
has by success in literature, as well as in other fields, acquired year by
year greater influence. In the United Kingdom there exists among the
actual population an excess of women over men, and this excess is
increased by the emigration of Englishmen to our colonies and
elsewhere. The low rate of payment received by women as compared
with men, for services of any kind in which men and women enter
into competition, has excited much notice. The spreading belief, or,
as it used to be considered, the delusion, that wages can be raised by
legislation, has naturally suggested the inference that want of a par-
liamentary vote inflicts severe pecuniary loss upon women. The ex-
tension of the power of the state and the enormous outgrowth of
social legislation results in the daily enactment of laws which affect
the very matters in which every woman has a personal interest. In an
era of peace and of social reform the electors themselves constantly
claim the sympathy and the active co-operation of women on behalf
of causes which are treated, at any rate by partisans, as raising grave
moral or religious controversy. Hence the agitation in favour of
Woman Suffrage often commends itself to ministers of religion and
notably to the English clergy, who believe, whether rightly or not,
that the political power of women would practically add to the au-
thority in the political world of the Church of England. These circum-
stances, and others which may be suggested by the memory or the
ingenuity of my readers, are enough to explain the prominence and
weight acquired for the movement in favour of giving the parliamen-
tary franchise to women.

The Main Lines of Argument

These may be brought under two heads; they are most clearly and
briefly exhibited if under each head is stated the argument of the
Suffragist and the answer or reasoning in reply of the Anti-Suffragist.
First Argument

Every ditizen, or, as the point is generally put, every person who
pays taxes under the law of the United Kingdom, is entitled as a
matter of right to a vote for a member of Parliament. Hence the
obvious conclusion that as every Englishwoman pays taxes under the
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law of the United Kingdom, every Englishwoman is at any rate prima
facie entitled to a vote.

Answer
This line of reasoning proves too much. It inevitably leads to the

conclusion that any form of popular government ought to be based
on the existence of strictly universal suffrage. An extreme suffragette
will say that this result is not a reductio ad absurdum. But there are
thousands of sensible Englishmen and Englishwomen who, while
they doubt the advisability of introducing into England even man-
hood suffrage, refuse to admit the cogency of reasoning which leads
to the result that every Englishman and Englishwoman of full age
must have a right to vote for a member of Parliament. But the full
strength of an anti-suffragist’s reply cannot be shown by any man
who does not go a little further into the nature of things. A fair-
minded man prepared to do this will, in the first place, admit that
many democratic formulas, e.g. the dictumn that “liability to taxation
involves the right to representation,” do verbally cover a woman's
claim to a parliamentary vote. His true answer is that many so-called
democratic principles, as also many so-called conservative principles,
are in reality not principles at all but war-cries, or shibboleths which
may contain a good deal of temporary or relative truth but are mixed
up with a vast amount of error. The idea, he will ultimately say, that
the possession of a vote is a personal right is a delusion. Itis in truth
the obligation to discharge a public duty, and whether this miscalled
right should be conferred upon or withheld from Englishwomen can
be decided only by determining whether their possession of the par-
liamentary vote will conduce to the welfare of England.
Second Argument

The difference of sex presents no apparent or necessary reason for
denying to Englishwomen the same political rights as are conferred
upon Englishmen. It is found by experience, as suffragists will add,
that some women have in many ways even greater capacity for the
exercise of government than have some men. This argument may
best be putin its full strength if it be placed, as it often is, in the form
of a question: Was it reasonable that Florence Nightingale should not
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have possessed the right to vote for a member of Parliament when
even in her day her footman or her coachman, if he had happened to
be a ten-pound householder, or a forty-shilling freeholder, might
have exercised a right denied to a lady who, as appears from her
biography, possessed many statesmanlike qualities, who did in fact
in some lines of action exert more political power than most M.P.s,
and who always exercised power disinterestedly, and generally exer-
cised it with admitted benefit to the country? There is not the re-
motest doubt that the argument involved in this inquiry (in whatever
form it is stated) seems to many women, to a great number of par-
liamentary electors, and also to a considerable number of M.P.s, to
afford an unanswerable and conclusive reason in favour of giving
parliamentary votes to women.
Answer

The dlaim of parliamentary votes for women as now put forward in
England is in reality a dlaim for the absolute political equality of the
two sexes. Whether its advocates are conscious of the fact or not, it is
a demand on behalf of women for seats in Parliament and in the
Cabinet. It means that Englishwomen should share the jury box and
should sit on the judicial bench. It treats as insignificant for most
purposes that difference of sex which, after all, disguise the matter as
you will, is one of the most fundamental and far-reaching differences
which can distinguish one body of human beings from another. It is
idle to repeat again and again reasoning which, for the last thirty
years and more, has been pressed upon the attention of every Eng-
lish reader and elector. One thing is certain: the real strength (and it is
great) of the whole conservative argument against the demand of
votes for women lies in the fact that this line of reasoning, on the face
thereof, conforms to the nature of things. The anti-suffragists can
re-echo the words of Burke whilst adapting them to a controversy
unknown to him and practically unknown to his age:

The principles that guide us, in public and in private, as they are not of our
devising, but moulded into the nature and the essence of things, will endure
with the sun and moon-—long, very long after whig and tory, Stuart and
Brunswick [suffragist, suffragette, and anti-suffragist], and all such misera-
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ble bubbles and playthings of the hour, are vanished from existence and
from memory .85

Proportional Representation®

The case in favour of the introduction of proportional representa-
tion into England rests on the truth of three propositions.

First Proposition

The House of Commons often fails to represent with precision or
accuracy the state of opinion e.g. as to woman suffrage, existing
among the electorate of England. In other words, the House of
Commons often fails to be, as it is sometimes expressed, ““the mirror
of the national mind,” or to exactly reflect the will of the electors.

Second Proposition

It is quite possible by some system of proportional representation
to frame a House of Commons which would reflect much more than
at present the opinion of the nation, or, in other words, of the elec-
torate.

Third Proposition

It is pre-eminently desirable that every opinion bond fide existing
among the electors should be represented in the House of Commons
in as nearly as possible the same proportion in which it exists among
the electors, or, to use popular language, among the nation.

Now of these three propositions the substantial truth of the first
and second must, in my judgment, be admitted. No one can doubt
the possibility, and even the high probability, that, for example, the
cause of woman suffrage may, at the present moment, obtain more
than half the votes of the House of Commons while it would not
obtain as many as half the votes of the electorate. Nor again s it at all
inconceivable that at some other period the cause of woman suffrage

85 Burke, Correspondence, i. pp. 332, 333.
86 See Humphreys, Proportional Representation; J. Fischer Williams, Proportional Representa-
tiort and British Politics; Lowell, Public Opinion and Popular Government, pp. 122—124.
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should, while receiving the support of half the electorate, fail to ob-
tain the votes of half the House of Commons. No one, in the second
place, can, I think, with reason dispute that, among the numerous
plans for proportional representation thrust upon the attention of the
public, some one, and probably several, would tend to make the
House of Commons a more complete mirror of whatis called the
mind of the nation than the House is at present; and this concession,
it may with advantage be noted, does not involve the belief that
under any system of popular government whatever, a representative
body can be created which at every moment will absolutely and with
complete accuracy reflect the opinions held by various dlasses of the
people of England. Now my belief in the substantial truth of the first
and the second of our three propositions makes it needless for me, at
any rate for the purpose of this Introduction, to consider the reserva-
tions with which their absolute accuracy ought to be assumed. For
the sake of argument, at any rate, I treat them as true. My essential
objection to the system of proportional representation consists in my
grave doubt as to the truth of the third of the above three proposi-
tions, namely, that it is desirable that any opinion existing among any
large body of electors should be represented in the House of Com-
mons as nearly as possible in the same proportion in which it exists
among such electors.

Before, however, any attempt is made to state the specific objec-
tions which in my judgment lie against the introduction of propor-
tional representation into the parliamentary constitution of England,
itis essential to discriminate between two different ideas which are
confused together under the one demand for proportional represen-
tation. The one of these ideas is the desirability that every opinion
entertained by a substantial body of Englishmen should obtain utter-
ance in the House of Commons, or, to use a vulgar but effective piece
of political slang, “be voiced by”” some member or members of that
House. Thus it has been laid down by the leader of the Liberal party
that

it was infinitely to the advantage of the House of Commons, if it was to be a
real reflection and mirror of the national mind, that there should be no strain
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of opinion honestly entertained by any substantial body of the King's sub-
jects which should not find there representation and speech.8”

To this doctrine any person who has been influenced by the teaching
of Locke, Bentham, and Mill will find it easy to assent, for itis well
known that in any country, and especially in any country where
popular government exists, the thoughts, even the bad or the foolish
thoughts, of the people should be known to the national legislature.
An extreme example will best show my meaning. If among the
people of any land the hatred of the Jews or of Judaism should exist,
it would certainly be desirable that this odious prejudice should find
some exponent or advocate in the Parliament of such country, for the
knowledge of popular errors or delusions may well be essential to the
carrying out of just government or wise administration. Ignorance is
never in truth the source of wisdom or of justice. The other idea or
meaning attached by Proportionalists to proportional representation
is that every influential opinion should not only find utterance in the
House of Commons, but, further, and above all, be represented in
the House of Commons by the same proportionate number of votes
which it obtains from the voters at an election. Thus the eminent man
who advocated the desirability of every opinion obtaining a hearing
in the House of Commons, used on another occasion the following
words: “Itis an essential and integral feature of our policy that we
shall go forward with the task of making the House of Commons not
only the mouthpiece but the mirror of the national mind.”’#8 Now the
doctrine of proportional representation thus interpreted is a dogma to
which a fair-minded man may well refuse his assent. It is by no
means obviously true; it is open to the following (among other) objec-
tions that admit of clear statement.
Objections to the Third Proposition

First Objection  The more complicated any system of popular elec-
tion is made, the more power is thrown into the hands of election

87 See Mr. Asquith’s speech at St. Andrews, Feb. 19, 1906, cited by J. Fischer Williams,
Proportional Representation, p. 17.

88 Mr. Asquith at Burnley, Dec. 5, 1910, cited by J. Fischer Williams, Proportional Representa-
tion, p. 17.

Ixxxvi



INTRODUCTION

agents or wire-pullers. This of itself increases the power and lowers
the character of the party machine; but the greatest political danger
with which England is now threatened is the inordinate influence of
party mechanism. This objection was long ago insisted upon by
Bagehot.?? It explains, if it does not wholly justify, John Bright's
denunciation of fancy franchises.

Second Objection  The House of Commons is no mere debating sodi-
ety. Itis an assembly entrusted with great though indirect execu-
tive authority; itis, or ought to be, concerned with the appointment
and the criticism of the Cabinet. Grant, for the sake of argument, that
every influential opinion should in the House of Commons gain a
hearing. This result would be obtained if two men, or only one man,
were to be found in the House who could ensure a hearing whenever
he spoke in favour of some peculiar opinion. The argument for
woman suffrage was never stated with more force in Parliament than
when John Mill represented Westminster. The reasons in its favour
would not, as far as argument went, have commanded more atten-
tion if a hundred members had been present who shared Mill’s
opinions but were not endowed with his logical power and his lucid-
ity of expression. But where a body of men such as constitute the
House of Commons are at all concerned with government, unity of
action is of more consequence than variety of opinion. The idea,
indeed, of representation may be, and often is, carried much too far.
A Cabinet which represented all shades of opinion would be a Minis-
try which could not act at all. No one really supposes that a Govern-
ment could in ordinary circumstances be formed in which two oppo-
site parties balanced one another. Nor can it often be desirable that an
opinion held by, say, a third of a ministerial party should necessarily
be represented by a third of the Cabinet. It may well be doubted
whether even on commissions appointed partly, at any rate, for the
purpose of inquiry, it is at all desirable that distinctly opposite views
should obtain recognition. The Commission which laid down the
leading lines of Poor Law Reform in 1834 rendered an immense ser-
vice to England. Would there have been any real advantage in plac-

89 Bagehot, English Constitution, pp. 148-159.
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ing on that Commission men who condemned any change in the
existing poor law?

Third Objection  Proportional representation, just because it aims at
the representation of opinions rather than of persons, tends to pro-
mote the existence in the House of Commons of numerous party
groups and also fosters the admitted evil of log-rolling. The working
of English parliamentary government has owed half of its success to
the existence of two leading and opposed parties, and of two such
parties only. Using somewhat antiquated but still intelligible terms,
let me call them by the name of Tories and Whigs.%® These two
parties have, if one may speak in very broad terms, tended, the one
to uphold the rule of the well-born, the well-to-do, and therefore, on
the whole, of the more educated members of the community; the
other has promoted the power of numbers, and has therefore aimed
atincreasing the political authority of the comparatively poor, thatis,
of the comparatively ignorant. Each tendency has obviously some
good and some bad effects. If, for a moment, one may adopt modern
expressions while divesting them of any implied blame or praise, one
may say that Conservatism and Liberalism each play their partin
promoting the welfare of any country where popular government
exists. Now, that the existence of two leading parties, and of two
such parties only, in England has favoured the development of Eng-
lish constitutionalism is past denial. It is also certain that during the
nineteenth century there has been a notable tendency in English
public life to produce in the House of Commons separate groups or
parties which stood more or less apart from Tories and Whigs, and
were all but wholly devoted to the attainment of some one definite
change or reform. The Repealers, as led by O’Connell, and still more
the Free Traders, as led by Cobden®! are early examples of such

g0 I choose these old expressions which have been in use, at any rate from 168¢ till the
present day, because they make it easier to keep somewhat apart from the burning con-
troversies of 1914.

91 Cobden would have supported any Premier, whether a Tory or a Whig, who undertook
to repeal the Corn Laws. O’Connell would have supported any Premier who had pledged
himself to repeal the Act of Union with Ireland; but O’Connell’s position was peculiar. He
took an active interest in English politics, he was a Benthamite Liberal, and during a part of
his career acted in alliance with the Whigs.
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groups. These groups avowedly held the success of the cause for
which they fought of greater consequence than the maintenance in
office either of Tories or of Whigs. Even in 1845 they had perplexed
the working of our constitution; they had gone far to limit the opera-
tion of the very valuable rule that a party, which persuades Parlia-
ment to adopt the party’s policy, should be prepared to take office
and carry that policy into effect. The Free Traders, in fact, give the
best, if not the earliest, example of an English group organised to
enforce the adoption by the English parliament of an opinion, doc-
trine, or theory to which that group was devoted. Now an observer of
the course of events during the last sixty years will at once note the
increasing number of such groups in the House of Commons. To-day
we have Ministerialists and Unionists (corresponding roughly with
the old Whigs and Tories), we have also Irish Nationalists and the
Labour Party. These parties have each separate organisations. But
one can easily observe the existence of smaller bodies each devoted to
its own movement or cause, such, for example, as the temperance
reformers, as the advocates of woman suffrage, or as the members
who hold that the question of the day is the disestablishment of the
Church. This state of things already invalidates our constitutional
customs. Nor is it easy to doubt that any fair system of proportional
representation must increase the number of groups existing in Parli-
ament, for the very object of Proportionalists is to ensure that every
opinion which exists among an appreciable number of British electors
shall have an amount of votes in Parliament proportionate to the
number of votes it obtains among the electors. If, for example, a tenth
of the electors should be anti-vaccinators, the anti-vaccinators ought,
under a perfect scheme of representation, to command sixty-seven
votes in the House of Commons. Sixty-seven anti-vaccinators who
might accidentally obtain seats in the House of Commons, e.g. as
Conservatives or Liberals, would, be it noted, constitute a very
different body from sixty-seven members sent to the House of Com-
mons to represent the cause of anti-vaccination. The difference is this:
In the first case each anti-vaccinator would often perceive that there
were matters of more pressing importance than anti-vaccination; but
the sixty-seven men elected under a system of proportional represen-
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tation to obtain the total repeal of the vaccination laws would, one
may almost say must, make that repeal the one dominant object of
their parliamentary action. That the multiplication of groups might
weaken the whole system of our parliamentary government is a
probable conjecture. That proportional representation might tend to
extend the vicious system of log-rolling is all but demonstrable. Let
me suppose the sixty-seven anti-vaccinators to be already in exist-
ence; let me suppose, as would probably be the case, that they are
elected because of their firm faith in anti-vaccination, and that, both
from their position and from their creed, they feel that to destroy the
vaccination laws is the supreme object at which every good man
should aim. They will soon find that their sixty-seven votes, though
of high importance, are not enough to save the country. The course
which these patriots must follow is obvious. They are comparatively
indifferent about Home Rule, about Disestablishment, about the ob-
jects of the Labour Party. Let them promise their support to each of
the groups advocating each of these objects in return for the help in
repealing legislation which originates, say our anti-vaccinators, in the
delusions of Jenner. A political miracle will have been performed. A
majority in favour of anti-vaccination will have been obtained; the
voice of fanatics will have defeated the common sense of the nation.
Let me, as an illustration of my contention, recall to public attention
a forgotten fact. Some forty years ago the Claimant, now barely re-
membered as Arthur Orton, was a popular hero. His condemnation
to imprisonment for fourteen or fifteen years excited much indigna-
tion. He obtained one representative, and one representative only, of
his grievances in the House of Commons. Under a properly or-
ganised system of proportional representation, combined with our
present household suffrage, he might well have obtained twenty.
Does any one doubt that these twenty votes would have weighed
with the Whips of any party in power? Is it at all certain that the
Claimant might not, thus supported, have obtained a mitigation of
his punishment, if not a re-trial of his case? This is an extreme illustra-
tion of popular folly. For this very reason itis a good test of a logical
theory. I do not contend that proportional representation cannot
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be defended by weighty considerations; my contention is that it is
open to some grave objections which have not received an adequate
answer.%?

Federalism93

In 1884 the peculiarities and the merits of federal government had
not attracted the attention of the English public. Here and there a
statesman whose mind was turned towards the relation of England
and her colonies had perceived that some of the self-governing col-
onies might with advantage adopt federal constitutions. In 1867 Parli-
ament had readily assented to the creation of the Canadian Dominion
and thereby transformed the colonies possessed by England on the
continent of America into a federal state. In truth it may be said that
the success of the Northern States of the American Commonwealth
in the War of Secession had, for the first time, impressed upon Eng-
lishmen the belief that a democratic and a federal state might come
with success through a civil war, carried on against states which
asserted their right to secede from the Republic of which they were a
part. Still in 1884 hardly a statesman whose name carried weight with
Englishmen advocated the formation of a federal system as a remedy
for the defects, whatever they were, of the English constitution, or as
the means for uniting the widely scattered countries which make up
the British Empire. Walter Bagehot was in his day, as he still is, the
most eminent of modern English constitutionalists. He compared the
constitution of England with the constitution of the United States.
But the result of such comparison was, in almost every case, toillus-
trate some hitherto unnoted merit of the English constitution which
was not to be found in the constitution of the great American Repub-

92 Proportional representation was in Mill’s day known as minority representation. The
change of name is not without significance. In 1870 the demand for minority representation
was put forward mainly as the means for obtaining a hearing for intelligent minorities
whose whisper might easily be drowned by the shouts of an unintelligent majority. In 1914
minority representation is recommended mainly as the means of ensuring that the true
voice of the nation shall be heard. It was once considered a check upon democracy; itis now
supported as the best method for giving effect to the true will of the democracy.

93 Compare espedially as to federal government, Chap. III. p. 73, post.
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lic. Sir Henry Maine was in his time the most brilliant of the writers
who had incidentally turned their thoughts towards constitutional
problems. Maine’s Popular Government, published in 1885, expressed
his admiration for the rigidity or the conservatism of American
federalism. But he never hinted at the conviction, which he probably
never entertained, that either the United Kingdom or the British Em-
pire would gain by transformation into a federal state. Thirty years
ago the nature of federalism had received in England very inadequate
investigation.® In this, as in other matters, 1914 strangely contrasts
with 1884. The notion is now current that federalism contains the
solution of every constitutional problem which perplexes British
statesmanship. Why not, we are told, draw dloser the bonds which
maintain peace and goodwill between the United Kingdom and all
her colonies, by constructing a new and grand Imperial federation
governed by a truly Imperial Parliament, which shall represent every
state, including England, which is subject to the government of the
King? Why not, we are asked, establish a permanent reconciliation
between England and Ireland by the conversion of the United King-
dom into a federalised kingdom whereof England, Scotland, Ireland,
and Wales, and, for aught I know, the Channel Islands and the Isle of
Man, shall form separate states? This new constitutional idea of the
inherent excellence of federalism is a new faith or delusion which
deserves examination. My purpose, therefore, is to consider two
different matters—namely, first, the general characteristics of
federalism; secondly, the bearing of these characteristics on the pro-
posal popularly known as Imperial federalism, for including Eng-
land® and the five self-governing colonies in a federal constitution,
and also the proposal (popularly known as Home Rule all round) for
federalising the United Kingdom.

94 In Chap. III., post, federalism was analysed (1885) as illustrating, by way of contrast, that
sovereignty of the English Parliament which makes England one of the best examples of a
unitary state.

95 In treating of Imperial federalism, as often in other parts of this book, I purposely and
frequently, in accordance with popular language, use “England”’ as equivalent to the Un-
ited Kingdom.
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Leading Characteristics of Federal Government9¢

Federalism is a natural constitution for a body of states which
desire union and do not desire unity. Take as countries which exhibit
this state of feeling the United States, the English federated colonies,
the Swiss Confederation, and the German Empire, and contrast with
this spedial condition of opinion the deliberate rejection by all Italian
patriots of federalism, which in the case of Italy presented many
apparent advantages, and the failure of union between Sweden and
Norway to produce any desire for unity or even for a continued
political connection, though these Scandinavian lands differ little
from each other in race, in religion, in language, or in their common
interest to maintain their independence against neighbouring and
powerful countries.

The physical contiguity, further, of countries which are to form a
confederated state is certainly a favourable, and possibly a necessary,
condition for the success of federal government.

The success of federal government is greatly favoured by, if it does
not absolutely require, approximate equality in the wealth, in the
population, and in the historical position of the different countries
which make up a confederation. The reason for this is pretty obvious.
The idea which lies at the bottom of federalism is that each of the
separate states should have approximately equal political rights and
should thereby be able to maintain the “limited independence” (if the
term may be used) meant to be secured by the terms of federal union.
Hence the provision contained in the constitution of the United
States under which two Senators, and no more, are given to each
state, though one be as populous, as large, and as wealthy as is New
York, and another be as small in area and contain as few ditizens as
Rhode Island. Bagehot, indeed, points out that the equal power in
the Senate of a small state and of a large state is from some points of
view an evil. Itis, however, an arrangement obviously congenial to

96 See especially Chap. III. p. 73, post. Itis worth observing that the substance of this
chapter was published before the production by Gladstone of his first Home Rule Bill for
Ireland.
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federal sentiment. If one state of a federation greatly exceed in its
numbers and in its resources the power of each of the other states,
and still more if such “dominant partner,” to use a current expres-
sion, greatly exceed the whole of the other Confederated States in
population and in wealth, the confederacy will be threatened with
two dangers. The dominant partner may exercise an authority almost
inconsistent with federal equality. But, on the other hand, the other
states, if they should possess under the constitution rights equal to
the rights or the political power left to the dominant partner, may
easily combine to increase unduly the burdens, in the way of taxation
or otherwise, imposed upon the one most powerful state.
Federalism, when successful, has generally been a stage towards
unitary government. In other words, federalism tends to pass into
nationalism. This has certainly been the result of the two most suc-
cessful of federal experiments. The United States, at any rate as they
now exist, have been well described as a nation concealed under the
form of a federation. The same expression might with considerable
truth be applied to Switzerland. Never was there a country in which
it seemed more difficult to produce national unity. The Swiss cantons
are divided by difference of race, by difference of language, by
difference of religion. These distinctions till nearly the middle of the
nineteenth century produced a kind of disunion among the Swiss
people which in 1914 seems almost incredible. They forbade the exist-
ence of a common coinage; they allowed any one canton to protect
the financial interest of its citizens against competition by the inhabi-
tants of every other canton. In 1847 the Sonderbund threatened to
destroy the very idea of Swiss unity, Swiss nationality, and Swiss
independence. Patriots had indeed for generations perceived that the
federal union of Switzerland afforded the one possible guarantee for
the continued existence of their country. But attempt after attempt to
secure the unity of Switzerland had ended in failure. The victory of
the Swiss federalists in the Sonderbund war gave new life to Switz-
erland: this was the one indubitable success directly due to the
movements of 1847-48. Itis indeed happy that the victory of the
federal armies took place before the fall of the French Monarchy, and
that the Revolution of February, combined with other movements
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which distracted Europe, left the Swiss free to manage their own
affairs in their own way. Swiss patriotism and moderation met with
their reward. Switzerland became master of her own fate. Each step
in the subsequent progress of the new federal state has been a step
along the path leading from confederate union to national unity.

A federal constitution is, as compared with a unitary constitution, a
weak form of government. Few were the thinkers who in 1884 would
have denied the truth of this proposition. In 1914 language is con-
stantly used which implies that a federal government is in itself
superior to a unitary constitution such as that of France or of Eng-
land. Yet the comparative weakness of federalism is no accident. A
true federal government is based on the division of powers. It means
the constant effort of statesmanship to balance one state of the con-
federacy against another. No one can rate more highly than myself
the success with which a complicated system is worked by the mem-
bers of the Swiss Council or, to use expressions familiar to English-
men, by the Swiss Cabinet. Yet everywhere throughout Swiss ar-
rangements you may observe the desire to keep up a sort of balance
of advantages between different states. The members of the Council
are seven in number; each member must, of necessity, belong to a
different canton. The federal Parliament meets at Bern; the federal
Court sits at Lausanne in the canton of Vaud; the federal university is
allotted to a third canton, namely Zurich. Now rules or practices of
this kind must inevitably restrict the power of bringing into a Swiss
Cabinet all the best political talent to be found in Switzerland. Such a
system applied to an English or to a French Cabinet would be found
almost unworkable. Federalism again would mean, in any country
where English ideas prevail, the predominance of legalism or, in
other words, a general willingness to yield to the authority of the law
courts. Nothing is more remarkable, and in the eyes of any impartial
critic more praiseworthy, than the reverence paid on the whole by
American opinion to the Supreme Court of the United States. Nor
must one forget that the respect paid to the opinion of their own
judges, even when deciding questions on which political feeling runs
high, is, on the whole, characteristic of the citizens of each particular
state. The Supreme Court, e.g., of Massachusetts may be called upon
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to determine in effect whether a law passed by the legislature of
Massachusetts is, or is not, constitutional; and the decision of the
Court will certainly meet with obedience. Now, what it is necessary
to insist upon is that this legalism which fosters and supports the rule
of law is not equally displayed in every country. No French court has
ever definitely pronounced a law passed by the French legislature
invalid, nor, itis said, has any Belgian court ever pronounced invalid
a law passed by the Belgian Parliament. Whether English electors are
now strongly disposed to confide to the decision of judges questions
which excite strong political feeling is doubtful. Yet—and this is no
insignificant matter—under every federal system there must almost
of necessity exist some body of persons who can decide whether the
terms of the federal compact have been observed. But if this power be
placed in the hands of the Executive, the law will, it may be feared, be
made subservient to the will of any political party which is for the
moment supreme. If it be placed in the hands of judges, who profess
and probably desire to practise judicial impartiality, it may be very
difficult to ensure general respect for any decision which contradicts
the interests and the principles of a dominant party. Federalism,
lastly, creates divided allegiance. This is the most serious and the
most inevitable of the weaknesses attaching to a form of government
under which loyalty to a citizen’s native state may conflict with his
loyalty to the whole federated nation. Englishmen, Scotsmen, and
Irishmen have always, as soldiers, been true to the common flag. The
whole history of the Sonderbund in Switzerland and of Secession in
the United States bears witness to the agonised perplexity of the
noblest among soldiers when called upon to choose between loyalty
to their country and loyalty to their canton or state. One example of
this difficulty is amply sufficient for my purpose. General Scott and
General Lee alike had been trained as officers of the American Army;
each was a Virginian; each of them was determined from the out-
break of the Civil War to follow the dictates of his own conscience;
each was placed in a position as painful as could be occupied by a
soldier of bravery and honour; each was a victim of that double
allegiance which is all but inherent in federalism. General Scott fol-
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lowed the impulse of loyalty to the Union. General Lee felt thatas a
matter of duty he must obey the sentiment of loyalty to Virginia.

In any estimate of the strength or the weakness of federal govern-
ment it is absolutely necessary not to confound, though the confusion
is a very common one, federalism with nationalism. A truly federal
government is the denial of national independence to every state of
the federation. No single state of the American Commonwealth is a
separate nation; no state, it may be added, e.g. the State of New York,
has anything like as much of local independence as is possessed by
New Zealand or by any other of the five Dominions.®” There is of
course a sense, and a very real sense, in which national tradition and
national feeling may be cultivated in a state which forms part of a
confederacy. The French inhabitants of Quebec are Frenchmen to the
core. But their loyalty to the British Empire is certain. One indisputa-
ble source of their Imperial loyalty is that the break-up of the Empire
might, as things now stand, result to Canada in union with the
United States. But Frenchmen would with more difficulty maintain
their French character if Quebec became a state of the Union and
ceased to be a province of the Dominion. In truth national character
in one sense of that term has less necessary connection than Eng-
lishmen generally suppose with political arrangements. It would be
simple folly to assert that Sir Walter Scott did not share the sentiment
of Scottish nationalism; yet the influence of Scott’s genius throughout
Europe was favoured by, and in a sense was the fruit of, the union
with England. But the aspiration and the effort towards actual na-
tional independence is at least as inconsistent with the conditions of a
federal as with the conditions of a unitary government. Any one will
see that this is so who considers how patent would have been the
folly of the attempt to establish a confederacy which should have left
Italy a state of the Austrian Empire. Nor does historical experience
countenance the idea that federalism, which may certainly be a step
towards closer national unity, can be used as a method for gradually
bringing political unity to an end.

97 As to meaning of “Dominions” see p. xlii, note 21, ante.
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The Characteristics of Federal Government in Relation to Imperial Federalism

Many Englishmen of to-day advocate the building up of some
grand federal constitution which would include the United Kingdom
(or, to use popular language, England) and at any rate the five Do-
minions. This splendid vision of the advantages to be obtained by
increased unity of action between England and her self-governing
colonies is suggested by obvious and important facts. The wisdom of
every step which may increase the reciprocal goodwill, strong as it
now is, of England and her Dominions is proved by the success of
each Imperial Conference. Itis perfectly plain already, and will be-
come every day plainer both to Englishmen and to the inhabitants of
the British Empire outside England, that the existence of the Empire
ought to secure both England and her colonies against even the pos-
sibility of attack by any foreign power. It to-day in reality secures the
maintenance of internal peace and order in every country inhabited
by British subjects. Itis further most desirable, it may probably be-
come in no long time an absolute necessity, that every country
throughout the Empire should contribute in due measure to the cost
of Imperial defence. To this it should be added that the material
advantages accruing to millions of British subjects from the Imperial
power of England may more and more tend to produce that growth
of loyalty and goodwill towards the Empire which in 1914 is a char-
acteristic and splendid feature both of England and of her colonies.
Any man may feel pride in an Imperial patriotism grounded on the
legitimate belief that the Empire built up by England furthers the
prosperity and the happiness of the whole body of British subjects.®®

98 “But this Empire of ours is distinguished from [other Empires] by special and dominat-
ing characteristics. From the external point of view it is made up of countries which are not
geographically conterminous or even contiguous, which present every variety of climate,
soil, people, and religion, and, even in those communities which have attained to complete
self-government, and which are represented in this room to-day, does not draw its unify-
ing and cohesive force solely from identity of race or of language. Yet you have here a
political organisation which, by its mere existence, rules out the possibility of war between
populations numbering something like a third of the human race. There is, as there must be
among communities so differently situated and circumstanced, a vast variety of constitu-
tional methods, and of social and political institutions and ideals. But to speak for a moment
for that part of the Empire which is represented here to-day, what is it that we have in
common, which amidst every diversity of external and material conditions, makes us and
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But, when every admission which the most ardent of Imperialists can
ask for, is made of the benefits conferred in every quarter of the world
upon the inhabitants of different countries, by the existence of Eng-
land’s Imperial power, it is quite possible for a calm observer to doubt
whether the so-called federalisation of the British Empire is an object
which ought to be aimed at by the statesmen either of England or of
the Dominions. The objections to the creed of federalism, in so far as
it means the building up of a federal constitution for the Empire, or
rather for England and her Dominions, may be summed up in the
statement that this belief in a new-fangled federalism is at bottom a
delusion, and a delusion perilous not only to England but to the
whole British Empire. But this general statement may be best justified
by the working out of two criticisms.

First: The attempt to form a federal constitution for the Empire is at this
moment full of peril to England, to the Dominions, and, it may well be, to the
maintenance of the British Empire. The task imposed upon British and
upon colonial statesmanship is one of infinite difficulty. As we all
know, the creation of the United States was for the thirteen indepen-
dent colonies a matter of absolute necessity. But the highest states-
manship of the ablest leaders whom a country ever possessed was
hardly sufficient for the transformation of thirteen different states into
one confederated nation. Even among countries differing little in
race, religion, and history, it was found all but impossible to reconcile
the existence of state rights with the creation of a strong central and
national power. If any one considers the infinite diversity of the

keeps us one? There are two things in the self-governing British Empire which are unique
in the history of great political aggregations. The first is the reign of Law: wherever the
King’s writ runs, it is the symbol and messenger not of an arbitrary authority, but of rights
shared by every citizen, and capable of being asserted and made effective by the tribunals
of the land. The second is the combination of local autonomy—absolute, unfettered,
complete— with loyalty to a common head, co-operation, spontaneous and unforced, for
common interests and purposes, and, I may add, a common trusteeship, whether it be in
India or in the Crown Colonies, or in the Protectorates, or within our own borders, of the
interests and fortunes of fellow-subjects who have not yet attained, or perhaps in some
cases may never attain, to the full stature of self-government.” — See speech of the Right
Hon. H. H. Asquith (President of the Conference), Minutes of Proceedings of the Imperial
Conference, 1911 [Cd. 5745], p. 22.
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countries which make up the British Empire, if he reflects that they
are occupied by different races whose customs and whose civilisation
are the product of absolutely different histories, that the different
countries of the Empire are in no case contiguous, and in many
instances are separated from England and from each other by seas
extending over thousands of miles, he will rather wonder at the
boldness of the dreams entertained by the votaries of federal Im-
perialism, than believe that the hopes of federalising the Empire are
likely to meet with fulfilment. I shall be reminded, however, and with
truth, that Imperial federalism, as planned by even its most sanguine
advocates, means something very different from the attempt to frame
a constitution of which the United Kingdom, the Dominions, the
Crown colonies, and British India shall constitute different states.
Our Imperialists really aim, and the fact must be constantly borne in
mind, at federalising the relation not between England and the rest
of the Empire, but between England and the five self-governing
Dominions. But then this admission, while it does away with some
of the difficulties besetting the policy which is miscalled Imperial
federalism, raises a whole body of difficult and all but unanswerable
questions. Take a few of the inquiries to which sanguine reformers,
who talk with easy confidence of federalism being the solution of all
the most pressing constitutional problems, must find a reply. What is
to be the relation between the new federated state (consisting of
England and the five Dominions) and British India? Will the millions
who inhabit India readily obey a new and strange sovereign, or will
the states of the new confederacy agree that the rest of the Empire
shall be ruled by the Parliament and Government of England alone?
Is the whole expense of Imperial defence to be borne by the federated
states, or will the new federation of its own authority impose taxes
upon India and the Crown colonies for the advantage of the feder-
ated state? Is it certain, after all, that the mutual goodwill entertained
between England and the Dominions really points towards fed-
eralism? No doubt England and the states represented at the Imperial
Conferences entertain a genuine and ardent wish that the British
Empire should be strong and be able, as against foreigners, and even
in resistance to secession, to use all the resources of the whole Empire
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for its defence and maintenance. But then each one of the Dominions
desires rather the increase than the lessening of its own indepen-
dence. Is there the remotest sign that, for example, New Zealand,
though thoroughly loyal to the Empire, would tolerate interference
by any Imperial Parliament or Congress with the internal affairs of
New Zealand which even faintly resembled the authority exerted by
Congress in New York, or the authority exerted by the Parliament of
the Canadian Dominion in Quebec? But if the Dominions would not
tolerate the interference with their own affairs by any Parliament,
whatever its title, sitting at Westminster, is there the remotest reason
to suppose that the existing Imperial Parliament will consent to be-
come a Parliament of the Empire in which England, or rather the
United Kingdom, and each of the five Dominions shall be fairly rep-
resented? But here we come to a further inquiry, to which our

new federalists hardly seem to have given a thought: What

are they going to do with the old Imperial Parliament which has,
throughout the whole history of England, inherited the traditions
and often exerted the reality of sovereign power? Under our new
federation is the Imperial Parliament to become a Federal Congress
wherein every state is to have due representation? Is this Federal
Congress to be for Englishmen the English Parliament, or is there to
be in addition to or instead of the ancient Parliament of England a
new local English Parliament controlling the affairs of England alone?
This question itself is one of unbounded difficulty. It embraces two or
three inquiries the answers whereto may trouble the thoughts of
theorists, and these replies, if they are ever discovered, may give rise
throughout England and the British Empire to infinite discord. Is it
not one example of the perplexities involved in any plan of Imperial
federalism, and of the intellectual levity with which they are met, that
our Federalists never have given a clear and, so to speak, intelligible
idea of what is to be under a federal government the real position not
of the United Kingdom but of that small country limited in size, but
still of immense power, which is specifically known by the august
name of England? The traditional feuds of Ireland and the ecclesiasti-
cal grievances of Wales, the demand of some further recognition of
that Scottish nationality, for which no sensible Englishman shows or
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is tempted to show the least disrespect, all deserve and receive exag-
gerated attention. But England and English interests, just because
Englishmen have identified the greatness of England with the pros-
perity of the United Kingdom and the greatness and good govern-
ment of the Empire, are for the moment overlooked. I venture to
assure all my readers that this forgetfulness of England—and by
England I here mean the country known, and famous, as England
before the legal creation either of Great Britain or of the United
Kingdom—is a fashion opposed both to common sense and to com-
mon justice, and, like all opposition to the nature of things, will
ultimately come to nothing. % The questions I have mentioned are
numerous and full of complexity. The present time, we must add, is
intensely unfavourable to the creation of a new federalised and Impe-
rial constitution. The Parliament and the Government of the United
Kingdom may be chargeable with grave errors: they have fallen into
many blunders. But they have never forgotten— they will never, one
trusts, forget—that they hold

a common trusteeship, whether it be in India or in the Crown Colonies, or in
the Protectorates, or within our own borders, of the interests and fortunes of
fellow-subjects who have not yet attained, or perhaps in some cases may
never attain, to the full stature of self-government. 100

Is it credible that, for instance, the peoples of India will see with
indifference this trusteeship pass from the hands of an Imperial Par-
liament (which has more or less learned to think imperially, and in
England has maintained the equal political rights of all British sub-
jects) into the hands of a new-made Imperial Congress which will

99 Sir Joseph Ward is an eminent colonial statesman; he is also an ardent Imperialist of the
colonial type. In his plan for an Imperial Council, or in other words for an Imperial Parlia-
ment representing the United Kingdom, or rather the countries which now make it up, and
also the Dominions, he calmly assumes that Englishmen will without difficulty allow the
United Kingdom to be broken up into four countries ruled by four local Parliaments. He
supposes, that is to say, as a matter of course, that Englishmen will agree to a radical change
in the government of England which no sane English Premier would have thought of
pressing upon the Parliaments of the self-governing colonies which now constitute the
Dominion of Canada or which now constitute the Commonwealth of Australia. See Min-
utes of Proceedings of the Imperial Conference, 1911 [Cd. 5745), pp. 59—61.

100 See Mr. Asquith’s address, dted pp. xcviii—xcix, note g8, ante.
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consist in part of representatives of Dominions which, it may be of
necessity, cannot give effect to this enlarged conception of British
citizenship?10?

Second: The unity of the Empire does not require the formation of a federal
or of any other brand-new constitution. I yield to no man in my passion
for the greatness, the strength, the glory, and the moral unity of the
British Empire.12] am one of the thousands of Englishmen who
approved, and still approve, of the war in South Africa because it
forbade secession. But I am a student of the British constitution; my
unhesitating conviction is that the constitution of the Empire ought to
develop, as itis actually developing, in the same way in which grew
up the constitution of England. % The relation between England and
the Dominions, and, as far as possible, between England and the
colonies which are not as yet self-governing countries, need not be
developed by arduous feats of legislation. It should grow under the
influence of reasonable understandings and of fair customs. There
are, as | have intimated, 1* two objects on which every Imperialist
should fix his eyes. The one is the contribution by every country
within the Empire towards the cost of defending the Empire. The
second object is the constant consultation between England and the
Dominions. The English taxpayer will not, and ought not to, continue
for ever paying the whole cost of Imperial defence. The Dominions
cannot for an indefinite period bear the risks of Imperial wars without
having a voice in determining if such wars should begin, and when
and on what terms they should be brought to an end. Imperial
statesmanship is rapidly advancing in the right direction. The system
of Imperial Conferences'% and other modes of inter-communication

101 Seep. liv, and note 43, ante.

102 See A Fool’s Paradise, p. 24.

103 This conviction is strengthened by the facts now daily passing before our eyes (Sept.
1914).

104 See pp. xcviii, xcix, ante; and see A Fool’s Paradise, p. 25.

105 Consider the gradual, the most hopeful, and the most successful development of these
conferences from 1887 to the last conference in 1911. A sort of conference was held in 1887,
and the conferences of 1897 and 1902 were held in connection with some other celebration.
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between England and the Dominions will, we may hope, result in
regulating both the contribution which the Dominions ought to make
towards the defence of the Empire, and the best method for collecting
colonial opinion on the policy of any war which may assume an Im-
perial character. My full belief is that an Imperial constitution based
on goodwill and fairness may within a few years come into real exist-
ence, before most Englishmen have realised that the essential foun-
dations of Imperial unity have already been firmly laid. The ground of
my assurance is that the constitution of the Empire may, like the con-
stitution of England, be found to rest far less on parliamentary statutes
than on the growth of gradual and often unnoted customs.

Characteristics of Federal Government in Relation to
Home Rule All Round

Advocates of the so-called “federal solution” apparently believe
that the United Kingdom as a whole will gain by exchanging our
present unitary constitution for some unspecified form of federal
government. To an Englishman who still holds, as was universally
held by every English statesman till at the very earliest 1880, that the
union between England and Scotland was the wisest and most fortu-
nate among the achievements of British statesmanship, there is great
difficulty in understanding the new belief that the federalisation of
the United Kingdom will confer benefit upon any of the inhabitants
of Great Britain. 1% A candid critic may be able to account for the
existence of a political creed which he does not affect to share.

The first regular conference for no other purpose than consultation was held in 1907, in
which the Imperial Conference received by resolution a definite constitution. The confer-
ence of 1911 was held under the scheme thus agreed upon in 1907.

106 The omission of reference to the policy of Home Rule for Ireland as embodied in the
Government of Ireland Act, 1914, is intentional. The true character and effect of that Act
cannot become apparent until some years have passed. The Act itself stands in a position
never before occupied by any statute of immense and far-reaching importance. It may not
come into operation for an indefinite period. Its very authors contemplate its amendment
before it shall begin to operate. The Act is at the moment detested by the Protestants of
Ulster, and a binding though ambiguous pledge has been given that the Act will not be
forced upon Ulster against her will. The people of Great Britain will insist on this pledge
being held sacred. To a constitutionalist the Act at present affords better ground for wonder
than for criticism. If any reader should be curious to know my views on Home Rule he will
find them in a general form in England’s Case against Home Rule, published in 188; and as
applied to the last Home Rule Bill, in A Fool’s Paradise, published in 1913.
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The faith in Home Rule all round has been stimulated, if not mainly
created, by the controversy, lasting for thirty years and more, over
the policy of Home Rule for Ireland. British Home Rulers have always
been anxious to conceal from themselves that the creation of a sepa-
rate Irish Parliament, and a separate Irish Cabinet depending for its
existence on such Parliament, is a real repeal of the Act of Union
between Great Britain and Ireland. This refusal to look an obvious
fact in the face is facilitated by the use of that most ambiguous phrase,
“Home Rule all round.” Federalism has, no doubt, during the last
thirty, or one may say fifty, years acquired a good deal of new pres-
tige. The prosperity of the United States, the military authority of
the German Empire, may by federalists be put down to the credit of
federal government, though in matter of fact no two constitutions
can, either in their details or in their spirit, bear less real resemblance
than the democratic and, on the whole, unmilitary constitution of the
United States and the autocratic Imperial and, above all, military
government of Germany. Federal government has also turned out to
be the form of government suitable for some of the British Domin-
ions. It has been an undoubted success in the Canadian Dominion. It
has not been long tried but has not been a failure in the Australian
Commonwealth. It may become, Englishmen are inclined to think it
is, the best form of government for the states included in the Union of
South Africa. Little reflection, however, is required in order to see
that none of these federations resemble the constitution of England
either in their historical development or in their actual circumstances.
Then, too, it is thought that whereas English statesmen find it dif-
ficult to regulate the relation between Great Britain and Ireland, the
task will become easier if the same statesmen undertake to transform,
by some hocus-pocus of political legerdemain, the whole United
Kingdom into a federal government consisting of at least four dif-
ferent states. It is supposed, lastly, though the grounds for the sup-
position are not very evident, that the federalisation of the United
Kingdom is necessary for, or conducive to, the development of Impe-
rial federalism.

Federalism, in short, has at present the vague, and therefore the
strong and imaginative, charm which has been possessed at one time
throughout Europe by the parliamentary constitutionalism of Eng-
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land and at another by the revolutionary republicanism of France. It
may be well, therefore, to state with some precision why, to one who
has studied the characteristics of federal government, it must seem
in the highest degree improbable that Home Rule all round, or the
federal solution, will be of any benefit whatever to any part of the
United Kingdom.

1. There is no trace whatever of the existence of the federal spirit
throughout the United Kingdom. In England, which is after all by far
the most important part of the kingdom, the idea of federalism has
hitherto been totally unknown. Politicians may have talked of it when
ithappened to suit their party interest, but to the mass of the people
the idea of federation has always been, and I venture to assert at this
moment is, unknown and all but incomprehensible. Scotsmen some-
times complain that Great Britain is often called England. They some-
times talk as though they were in some mysterious manner pre-
cluded from a fair share in the benefits accruing from the unity of
Great Britain. To any one who investigates the actual course of British
politics, and still more of British social life since the beginning of the
nineteenth century, these complaints appear to be utterly groundless.
The prejudices which, say, in the time of Dr. Johnson, kept Scotsmen
and Englishmen apart, have in reality vanished. To take one example
of disappearing differences, we may note that while many lead-
ing Englishmen fill in Parliament Scottish seats many Scotsmen fill
English seats. What is true is that the course of events, and the
way in which the steam-engine and the telegraph bring the world
everywhere closer together, are unfavourable to that prominence in
any country which at one time was attainable by particular localities,
or by small bodies of persons living somewhat apart from the general
course of national life. This change has, like all other alterations, its
weak side. It is quite possible honestly to regret the time when Edin-
burgh possessed the most intellectual society to be found in Great
Britain or Ireland. Itis also possible honestly to wish that Lichfield
and Norwich might still have, as they had at the beginning of the
nineteenth century, a little and not unfamous literary coterie of their
own. There is a sense in which the growth of large states is injurious
to the individual life of smaller communities. The Roman Republic
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and the Roman Empire did not produce thinkers or writers who did
as much for the progress of mankind as was done by the philoso-
phers, the historians, and the poets of Greece, and the fruits of Greek
genius were mainly due to the intellectual achievements of Athens
during not much more than a century. Ireland is, as regards most of
its inhabitants, discontented with the Union. But it is idle to pretend
that Ireland has ever desired federalism in the sense in which it was
desired by the colonies which originally formed the United States,
or by the inhabitants of what are now the provinces of the Canadian
Dominion. O’Connell for a very short time exhibited a tendency to
substitute federalism for repeal. He discovered his mistake and re-
verted to repeal, which with his more revolutionary followers meant
nationalism. No one who reads the last and the strangest of the
biographies of Parnell can doubt that “Ireland a Nation” was the cry
which met his own instinctive feeling no less than the wishes of his
followers, exceptin so far as their desires pointed towards a re-
volutionary change in the tenure of land rather than towards the
claim for national independence.

2. There is good reason to fear that the federalisation of the United
Kingdom, stimulating as it would the disruptive force of local na-
tionalism, might well arouse a feeling of divided allegiance. This
topic is one on which I have no wish to dwell, but it cannot be
forgotten by any sensible observer who reflects upon the history of
secession in the United States, or of the Sonderbund in Switzerland,
or who refuses to forget the preeminently uneasy connection be-
tween the different parts of the Austrian Empire and the deliberate
determination of Norway to sever at all costs the union with Sweden.
Nor is it possible to see how the federalisation of the United Kingdom
should facilitate the growth of Imperial federalism.

3. Federalism, as the dissolution of the United Kingdom, is abso-
lutely foreign to the historical and, so to speak, instinctive policy of
English constitutionalists. Each successive generation from the reign
of Edward I. onwards has laboured to produce that complete political
unity which is represented by the absolute sovereignty of the Parlia-
ment now sitting at Westminster. Let it be remembered that no con-
stitutional arrangements or fictions could get rid of the fact that Eng-
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land would, after as before the establishment of Home Rule all round,
continue, in virtue of her resources and her population, the predom-
inant partner throughout the United Kingdom, and the partner on
whom sovereignty had been conferred, not by the language of any
statute or other document, but by the nature of things. It would be
hard indeed to prevent the English Parliament sitting at Westminster
from not only claiming but exercising sovereign authority; and to all
these difficulties must be added one ominous and significant reflec-
tion. To every foreign country, whether it were numbered among our
allies or among our rivals, the federalisation of Great Britain would be
treated as a proof of the declining power alike of England and of the
British Empire. 107

The Referendum1%8

The word Referendum is a foreign expression derived from Switz-
erland. Thirty years ago it was almost unknown to Englishmen, even
though they were interested in political theories. Twenty years ago it
was quite unknown to British electors. The word has now obtained
popular currency but is often misunderstood. It may be well, there-
fore, to define, or rather describe, the meaning of the “referendum”
as used in this Introduction and as applied to England. The ref-
erendum is used by me as meaning the principle that Bills, even

107 Any great change in the form of the constitution of England, e.g. the substitution of an
English republic for a limited monarchy, might deeply affect the loyalty of all the British
colonies. Can any one be certain that New Zealand or Canada would, at the bidding of the
Parliament of the United Kingdom, transer their loyalty from George V. to a President
chosen by the electorate of the United Kingdom, and this even though the revolution were
carried out with every legal formality including the assent of the King himself, and even
though the King were elected the first President of the new Commonwealth? Is it certain
that a federated union of England, Ireland, Scotland, and Wales would command in our
colonies the respect paid to the present United Kingdom? These questions may well seem
strange: they are not unimportant. The King is what the Imperial Parliament has never
been, the typical representative of Imperial unity throughout every part of the Empire.

108 Lowell, Public Opinion and Popular Government, partiii. chaps. xi-xv., especially chaps.
xii. and xiii. (best thing on the subject); Lowell, Government of England, i. p. 411, “'The
Referendum and its Critics,” by A. V. Dicey, Quarterly Review, No. 423, April 1910; The Crisis
of Liberalism, by ]. A. Hobson; Low, The Governance of England, Intro. p. xvii; “Ought the
Referendum to be introduced into England?” by A. V. Dicey, Contemporary Review, 1890,
and National Review, 1894.
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when passed both by the House of Commons and by the House of
Lords, 1% should not become Acts of Parliament until they have been
submitted to the vote of the electors and have received the sanction or
approval of the majority of the electors voting on the matter. The
referendum is sometimes described, and for general purposes well
described, as “the people’s veto.” This name is a good one; it reminds
us that the main use of the referendum is to prevent the passing of
any important Act which does not command the sanction of the
electors. The expression “veto” reminds us also that those who advo-
cate the introduction of the referendum into England in fact demand
that the electors, who are now admittedly the political sovereign of
England, should be allowed to play the part in legislation which was
really played, and with popular approval, by e.g. Queen Elizabeth at
a time when the King or Queen of England was not indeed the
absolute sovereign of the country, but was certainly the most impor-
tant part of the sovereign power, namely Parliament. % In this Intro-
duction the referendum, or the people’s veto, is considered simply
with reference to Bills passed by the Houses of Parliament but which
have not received the royal assent. The subject is dealt with by no
means exhaustively, but with a view in the first place to bring out the
causes of the demand in England for the referendum; and in the

next place to consider carefully and examine in turn first by far the
strongest argument against, and secondly the strongest argument

in favour of introducing the referendum into the constitution of
England.

109 And a fortiori when passed under the Parliament Act, without the consent of the House
of Lords.

110 The referendum, it should be noted, can be applied to legislation for different purposes
and in different ways. It may, for instance, be applied only to a Bill affecting fundamental
changes in the constitution, e.g. to a Bill affecting the existence of the monarchy, or to any
Bill which would in popular language be called a Reform Bill, and to such Bill after it has
been passed by the two Houses. In this case the object of the referendum would be to
ensure that no Act of transcendent importance shall be passed without the undoubted
assent of the electors. The referendum may again be applied, as it is applied in the Com-
monwealth of Australia, for preventing “deadlocks,” as they are called, arising from the fact
of one House of Parliament having carried repeatedly, and the other having repeatedly
rejected, a given Bill.
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The Causes

During forty years faith in parliamentary government has suf-
fered an extraordinary decline or, as some would say, a temporary
eclipse.!! This change is visible in every civilised country. Deprecia-
tion of, or contempt for, representative legislatures clearly exists
under the parliamentary and republican government of France,
under the federal and republican constitution of the Swiss Confeder-
acy, or of the United States, under the essential militarism and the
superficial parliamentarism of the German Empire, and even under
the monarchical and historical constitutionalism of the British Em-
pire. This condition, whether temporary or permanent, of public
opinion greatly puzzles the now small body of surviving constitu-
tionalists old enough to remember the sentiment of the mid-Victorian
era, with its prevalent belief that to imitate the forms, or at any rate to
adopt the spirit of the English constitution, was the best method
whereby to confer upon the people of any civilised country the com-
bined blessings of order and of progress. To explain in any substan-
tial degree the alteration in popular opinion it would be necessary to
produce a treatise probably longer and certainly of more profound
thought than the book for which I am writing a new Introduction. Yet
one or two facts may be noted which, though they do not solve the
problem before us, do to some slight extent suggest the line in which
its solution must be sought for. Parliamentary government may
under favourable circumstances go a great way towards securing
such blessings as the prevalence of personal liberty and the free ex-
pression of opinion. But neither parliamentary government nor any
form of constitution, either which has been invented or may be dis-
covered, will ever of itself remove all or half the sufferings of human
beings. Utopias lead to disappointment just because they are utopias.
The very extension of constitutional government has itself led to the
frustration of high hopes; for constitutions have by force of imitation
been set up in states unsuited to popular government. Whatis even
more important, parliamentary government has by its continued
existence betrayed two defects hardly suspected by the Liberals or

111 Compare Law and Opinion (2nd ed.), pp. 440-443.
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reformers of Europe, or at any rate of England, between 1832 and
1880. We now know for certain that while popular government may
be under wise leadership a good machine for simply destroying
existing evils, it may turn out a very poor instrument for the construc-
tion of new institutions or the realisation of new ideals. We know
further that party government, which to many among the wisest of
modern constitutionalists appears to be the essence of England’s far-
famed constitution, inevitably gives rise to partisanship, and at last
produces a machine which may well lead to political corruption and
may, when this evil is escaped, lead to the strange but acknowledged
result that a not unfairly elected legislature may misrepresent the
permanent will of the electors. This fact has made much impression
on the political opinion both of England and of the United States. The
above considerations taken as a whole afford some explanation of a
demand for that referendum which, though it originates in Switzer-
land, flourishes in reality, though not in name, in almost every state
of the American Commonwealth.

The Main Argument Against the Referendum

To almost all Englishmen the chief objection to the referendum is
so obvious, and seems to many fair-minded men so conclusive, that
it ought to be put forward in its full strength and to be carefully
examined before the reader is called upon to consider the possible
advantages of a great change in our constitution. This objection may
be thus stated:

In England the introduction of the referendum means, it is urged,
the transfer of political power from knowledge to ignorance. Let us
put this point in a concrete form. The 670 members of the House of
Commons together with the 600 and odd members of the House of
Lords!!2 contain a far greater proportion of educated men endowed
with marked intellectual power and trained in the exercise of some
high political virtues than would generally be found among, say, 1270
electors collected merely by chance from an electorate of more than
8,000,000. The truth of this allegation can hardly be disputed; the

112 Strictly, 638 members. See Whitaker's Almanack, 1914, p. 124.
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inference is drawn therefrom that to substitute the authority of the
electorate for the authority of the House of Commons and the House
of Lords is to transfer the government of the country from the rule of
intelligence to the rule of ignorance. This line of argument can be put
in various shapes. It is, in whatever form it appears, the reasoning
on which the most capable censors of the referendum rely. Oddly
enough (though the matter admits of explanation) this line of rea-
soning is adopted at once by a thoughtful conservative, such as
Maine, and by revolutionists who wish to force upon England,
through the use of authoritative legislation, the ideals of socialism.
Maine saw in the referendum a bar to all reasonable reforms. He
impresses upon his readers that democracy is not in itself a progres-
sive form of government, and expresses this view in words which
deserve quotation and attention:

The delusion that democracy when it has once had all things put under its
feet, is a progressive form of government, lies deep in the convictions of a
particular political school; but there can be no delusion grosser. . . . All that
has made England famous, and all that has made England wealthy, has been
the work of minorities, sometimes very small ones. It seems to me quite
certain that, if for four centuries there had been a very widely extended
franchise and a very large electoral body in this country, there would have
been no reformation of religion, no change of dynasty, no toleration of
Dissent, not even an accurate Calendar. The threshing-machine, the
power-loom, the spinning-jenny, and possibly the steam-engine, would
have been prohibited. Even in our day, vaccination is in the utmost danger,
and we may say generally that the gradual establishment of the masses in
power is of the blackest omen for all legislation founded on scientific opin-
ion, which requires tension of mind to understand it, and self-denial to
submit to it.113

And he thence practically infers that democracy as it now exists in
England would, combined with the referendum, be probably a
death-blow to all reasonable reform.1* To Maine, in short, the ref-
erendum is the last step in the development of democracy, and his
censure of the referendum is part of a powerful attack by an intellec-

113 Maine, Popular Government, pp. g7-98.
114 See ibid. pp. 96-97.
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tual conservative on democratic government which he distrusted and
abhorred. Now revolutionists who probably think themselves demo-
crats have of recent years attacked the referendum on grounds which
might have been suggested by Maine’s pages. The referendum, we
are told by socialistic writers, will work steadily to the disadvantage
of the Liberal Party. !> Would not, we are asked, the anti-reforming
press exhaust itself in malignant falsehoods calculated to deceive the
people? Such suggestions and others of the same quality may be
summed up in an argument which from a sodialistic point of view has
considerable force. The people, itis said, are too stupid to be en-
trusted with the referendum; the questions on which the electors are
nominally called upon to decide must never be put before them with
such clearness that they may understand the true issues submitted to
their arbitrament. The party machine, think our new democrats, may
be made the instrument for foisting upon the people of England
changes which revolutionary radicals or enthusiasts know to be re-
forms, but which the majority of the electorate, if they understood
what was being done, might condemn as revolution or confiscation.
The attacks of conservatives and the attacks of socialistic democrats to
a certain extent balance one another, but they contain a common
element of truth. The referendum is a mere veto. It may indeed often
stand in the way of salutary reforms, but it may on the other hand
delay or forbid innovations condemned by the weight both of the
uneducated and of the educated opinion of England. Thusitis, to say
the least, highly probable that, if the demand of votes for women
were submitted to the present electorate by means of a referendum, a
negative answer would be returned, and an answer of such decision
as to check for years the progress or success of the movement in
favour of woman suffrage. It must, in short, be admitted that a veto
on legislation, whether placed in the hands of the King, orin the
hands of the House of Lords, or of the House of Commons, or of the
8,000,000 electors, would necessarily work sometimes well and some-
times ill. It might, for example, in England forbid the enforcement or
extension of the vaccination laws; it might forbid the grant of parlia-

115 See Against the Referendum and Quarterly Review, April 1910, No. 423, pp- 551, 552
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mentary votes to Englishwomen; it might have forbidden the passing
of the Government of Ireland Act, 1914; it might certainly have for-
bidden the putting of any tax whatever on the importation of corn
into the United Kingdom. Now observe that if you take any person,
whether an Englishman or Englishwoman, he or she will probably
hold that in some one or more of these instances the referendum
would have worked ill, and that in some one or more of these in-
stances it would have worked well. All, therefore, that can be conclu-
sively inferred from the argument against the referendum is that the
people’s veto, like any other veto, may sometimes be ill, and some-
times be well employed. Still it certainly would be urged by a fair-
minded opponent of the referendum that there exists a presumption
that the Houses of Parliament acting together will exhibit something
more of legislative intelligence than would the mass of the electorate
when returning their answer to a question put to them by the ref-
erendum. But a reasonable supporter of the referendum, while ad-
mitting that such a presumption may exist, will however maintain
that itis of very slight weight. The Parliament Act gives unlimited
authority to a parliamentary or rather House of Commons majority.
The wisdom or experience of the House of Lords is in matters of
permanent legislation thereby deprived of all influence. A House of
Commons majority acts more and more exclusively under the influ-
ence of party interests. It is more than possible that the referendum
might, if introduced into England, increase the authority of voters not
deeply pledged to the dogmas of any party. The referendum, as I
have dealt with it, cannot, be it always borne in mind, enforce any
law to which at any rate the House of Commons has not consented. It
has the merits as also the weaknesses of a veto. Its strongest recom-
mendation is that it may keep in check the inordinate power now
bestowed on the party machine.

The Main Argument in Favour of the Referendum

The referendum is an institution which, if introduced into England,
would be strong enough to curb the absolutism of a party possessed
of a parliamentary majority. The referendum is also an institution
which in England promises some considerable diminution in the most
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patent defects of party government. Consider first the strength of

the referendum. It lies in the fact that the people’s veto is at once a
democratic institution, and, owing to its merely negative character,
may be a strictly conservative institution. It is democratic, for it is in
reality, as also on the face thereof, an appeal to the people. Itis
conservative since it ensures the maintenance of any law or institu-
tion which the majority of the electors effectively wish to preserve.
Nor can any one who studies the present condition of English society
seriously believe that, under any system whatever, an institution
deliberately condemned by the voice of the people can for a long time
be kept in existence. The referendum is, in short, merely the clear
recognition in its negative form of that sovereignty of the nation of
which under a system of popular government every leading states-
man admits the existence. But the mere consonance of a given ar-
rangement with some received doctrine, such as “‘the sovereignty of
the people,” must with a thoughtful man carry little weight, exceptin
so far as this harmony with prevalent ideas promises permanence to
some suggested reform or beneficial institution. Let us then consider
next the tendency of the referendum to lessen the evils of the party
system. An elected legislature may well misrepresent the will of the
nation. This is proved by the constant experience of Switzerland and
of each of the States which make up the American Commonwealth.
This danger of misrepresenting the will of the nation may exist even
in the case of an honest and a fairly-elected legislative body. This
misrepresentation is likely or even certain to arise where, as in Eng-
land, a general election comes more and more to resemble the elec-
tion of a given man or a given party to hold office for five years.
Partisanship must, under such a system, have more weight than
patriotism. The issues further to be determined by the electors will
year by year become, in the absence of the referendum, more compli-
cated and confused. But in the world of politics confusion naturally
begets intrigue, sometimes coming near to fraud. Trust in elected
legislative bodies is, as already noted, dying out under every form of
popular government. The party machine is regarded with suspicion,
and often with detestation, by public-spirited citizens of the United
States. Coalitions, log-rolling, and parliamentary intrigue are in Eng-
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land diminishing the moral and political faith in the House of Com-
mons. Some means must, many Englishmen believe, be found for
the diminution of evils which are under a large electorate the natural,
if not the necessary, outcome of our party system. The obvious cor-
rective is to confer upon the people a veto which may restrict the
unbounded power of a parliamentary majority. No doubt the re-
ferendum must be used with vigilance and with sagacity. Perpetual
watchfulness on the part of all honest citizens is the unavoidable price
to be paid for the maintenance of sound popular government. The
referendum futher will promote or tend to promote among the elec-
tors a kind of intellectual honesty which, as our constitution now
works, is being rapidly destroyed. For the referendum will make it
possible to detach the question, whether a particular law, e.g. a law
introducing some system of so-called tariff reform, shall be passed,
from the totally different question, whether Mr. A or Mr. B shall be
elected for five years Prime Minister of England. Under the referen-
dum an elector may begin to find it possible to vote for or against a
given law in accordance with his real view as to its merits or demerits,
without being harassed through the knowledge that if he votes
against a law which his conscience and his judgment condemns, he
will also be voting that A, whom he deems the fittest man in England
to be Prime Minister, shall cease to hold office, and that B, whom the
elector happens to distrust, shall at once become Prime Minister. And
no doubt the referendum, if ever established in England, may have
the effect, which it already has in Switzerland, of making it possible
that a minister or a Cabinet, supported on the whole by the electo-
rate, shall retain office honestly and openly, though some proposal
made by the Prime Minister and his colleagues and assented to by
both Houses of Parliament is, through the referendum, condemned
by the electorate. These possible results are undoubtedly repulsive to
men who see nothing to censure in our party system. But, as I have
throughout insisted, the great recommendation of the referendum is
that it tends to correct, or at lowest greatly to diminish, the worst and
the most patent evils of party government.

No effort has been made by me to exhaust the arguments against
or in favour of the referendum. My aim in this Introduction has been
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to place before my readers the strongest argument against and also
the strongest argument in favour of the introduction of the referen-
dum into the constitution of England. It is certain that no man, whois
really satisfied with the working of our party system, will ever look
with favour on an institution which aims at correcting the vices of
party government. It is probable, if not certain, that any one, who
realises the extent to which parliamentary government itself is losing
credit from its too dlose connection with the increasing power of the
party machine, will hold with myself that the referendum judiciously
used may, at any rate in the case of England, by checking the om-
nipotence of partisanship, revive faith in that parliamentary govern-
ment which has been the glory of English constitutional history.

CONCLUSIONS

1. The sovereignty of Parliament is still the fundamental doctrine
of English constitutionalists. But the authority of the House of Lords
has been gravely diminished, whilst the authority of the House of
Commons, or rather of the majority thereof during any one Parlia-
ment, has been immensely increased. Now this increased portion of
sovereignty can be effectively exercised only by the Cabinet which
holds in its hands the guidance of the party machine. And of the
party which the parliamentary majority supports, the Premier has
become at once the legal head and, if he is a man of ability, the real
leader. 16 This gradual development of the power of the Cabinet and
of the Premier is a change in the working of the English constitution.
Itis due to at least two interconnected causes. The one is the advance
towards democracy resulting from the establishment, 1867 to 1884, of
Household Suffrage; the other is the increasing rigidity of the party
system. The result of a state of things which is not yet fully recog-
nised inside or outside Parliament is that the Cabinet, under a leader
who has fully studied and mastered the arts of modern parliamentary
warfare, can defy, on matters of the highest importance, the possible
or certain will of the nation. This growth of the authority obtained by

116 Lowell, Government of England, chaps. xxiv—xxvii., and espedially i. pp. 441—447; Public
Opinion and Popular Government, partii. pp. 57-110.
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the men who can control the party machine is the more formidable if
we adopt the view propounded by the ablest of the critics of the
Government of England, and hold with Lowell that party govern-
ment has been for generations not the accident or the corruption but,
so to speak, the very foundation of our constitutional system.117 The
best way to measure the extent of a hardly recognised alteration in
the working of parliamentary government in England is to note the
way in which a system nominally unchanged worked in the days of
Palmerston, i.e. from 1855 to 1865, that is rather less than sixty years
ago. He became Premier in 1855. He was in 1857 the most popular of
Prime Ministers. After a contest with a coalition of all his opponents,
a dissolution of Parliament gave to the old parliamentary hand a large
and decisive majority. For once he lost his head. He became for the
minute unpopular in the House of Commons. A cry in which there
was little of real substance was raised against him amongst the elec-
tors. In 1858 he resigned office; in 1859 another dissolution restored
to office the favourite of the people. He remained Premier with the
support of the vast majority of the electors till his death in 1865. These
transactions were natural enough in the Palmerstonian era; they
could hardly recur in 1914. Palmerston, as also Gladstone, did not
hold power in virtue of the machine. The Parliament Act is the last
and greatest triumph of party government.

2. The increasing influence of the party system has in England,
and still more throughout the British Empire, singularly coincided
with the growth of the moral influence exercisable by the Crown.
From the accession of Victoria to the present day the moral force at
the disposal of the Crown has increased. The plain truth is that the
King of England has at the present day two sources of moral author-
ity of which writers on the constitution hardly take enough account
in regard to the future. The King, whoever he be, is the only man
throughout the British Empire who stands outside, if not above, the
party system. The King is, in lands outside the United Kingdom, the
acknowledged, and indeed the sole, representative and centre of
the Empire. 118

117 See note on preceding page.
118 See p. Ixviii, ante.
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3. The last quarter of the nineteenth and, still more dlearly, the first
fourteen years of the twentieth century are, as already pointed out,
marked by declining faith in that rule of law which in 1884 was one of
the two leading principles of constitutional government as under-
stood in England.

4. The various ideas for the improvement of the constitution which
now occupy the minds of reformers or innovators are intended, at
any rate, to provide against the unpopularity of legislation, but for
the most part are hardly framed with the object of promoting the
wisdom of legislation. No doubt some of these schemes may indi-
rectly increase the chance that injudicious legislation may receive a
check. Proportional representation may sometimes secure a hearing
in the House of Commons for opinions which, though containing a
good deal of truth, command little or comparatively little popularity.
The referendum, itis hoped, may diminish the admitted and in-
creasing evil of our party system. Still, as I have insisted, the main
object aimed at by the advocates of political change is for the most
part to ensure that legislation shall be in conformity with popular
opinion.1??

The conclusions I have enumerated are certainly calculated to ex-
cite anxiety in the minds of sensible and patriotic Englishmen. Every
citizen of public spirit is forced to put to himself this question: What
will be the outcome of the democratic constitutionalism now estab-
lished and flourishing in England? He is bound to remember that
pessimism is as likely to mislead a contemporary critic as optimism.
He will find the nearest approach to the answer which his inquiry
requires in a sermon or prophecy delivered in 1872 by a constitution-
alist who even then perceived possibilities and perils to which forty-
two years ago our leading statesmen were for the most part blind.
Listen to the words of Walter Bagehot:

In the meantime, our statemen have the greatest opportunities they have
had for many years, and likewise the greatest duty. They have to guide the
new voters in the exercise of the franchise; to guide them quietly, and with-
out saying what they are doing, but still to guide them. The leading states-
men in a free country have great momentary power. They settle the conver-

119 See pp. Ixxvii—Ixxx, ante.
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sation of mankind. It is they who, by a great speech or two, determine what
shall be said and what shall be written for long after. They, in conjunction
with their counsellors, settle the programme of their party— the “platform,”
as the Americans call it, on which they and those associated with them are to
take their stand for the political campaign. It is by that programme, by a
comparison of the programmes of different statesmen, that the world forms
its judgment. The common ordinary mind is quite unfit to fix for itself what
political question it shall attend to; it is as much as it can do to judge decently
of the questions which drift down toit, and are brought before it; it almost
never settles its topics; it can only decide upon the issues of these topics.
And in settling what these questions shall be, statesmen have now especially
a great responsibility if they raise questions which will excite the lower or-
ders of mankind; if they raise questions on which those orders are likely to
be wrong; if they raise questions on which the interest of those orders is not
identical with, or is antagonistic to, the whole interest of the State, they will
have done the greatest harm they can do. The future of this country depends
on the happy working of a delicate experiment, and they will have done all
they could to vitiate that experiment. Just when it is desirable that ignorant
men, new to politics, should have good issues, and only good issues, put
before them, these statesmen will have suggested bad issues. They will have
suggested topics which will bind the poor as a class together; topics which
will excite them against the rich; topics the discussion of which in the only
form in which that discussion reaches their ear will be to make them think
that some new law can make them comfortable—that it is the present law
which makes them uncomfortable—that Government has at its disposal an
inexhaustible fund out of which it can give to those who now want without
also creating elsewhere other and greater wants. If the first work of the poor
voters is to try to create a “poor man'’s paradise,”” as poor men are apt to
fancy that Paradise, and as they are apt to think they can create it, the great
political trial now beginning will simply fail. The wide gift of the elective
franchise will be a great calamity to the whole nation, and to those who gain
it as great a calamity as to any.12®

This is the language of a man of genius, who being dead yet
speaketh. Whether the warning which his words certainly contain
was unnecessary, or whether his implied prophecy of evil has not
already been partially fulfilled or may not at some not distant date
obtain more complete fulfilment, are inquiries which must be an-
swered by the candour and the thoughtfulness of my readers. The
complete reply must be left to the well-informed and more or less

120 Bagehot, English Constitution (2nd ed.). pp. xvii—xix.
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impartial historian, who in 1950 or in 2000 shall sum up the final
outcome of democratic government in England. Still it may be allow-
able to an author writing in 1914, though more than half blinded, as
must be every critic of the age in which he lives, by the ignorance and
the partialities of his own day, to remember that the present has its
teaching no less than the past or the future. National danger is the
test of national greatness. War has its lessons which may be more
impressive than the lessons, valuable as they always are, of peace.
The whole of a kingdom, or rather of an Empire, united for once in
spirit, has entered with enthusiasm upon an arduous conflict with a
nation possessed of the largest and the most highly trained army
which the modern world can produce. This is in itself a matter of
grave significance. England and the whole British Empire with her
have taken up the sword and thereby have risked the loss of wealth,
of prosperity, and even of political existence. And England, with the
fervent consent of the people of every land subject to the rule of our
King, has thus exchanged the prosperity of peace for the dangers and
labours of war, not for the sake of acquiring new territory or of
gaining additional military glory, for of these things she has enough
and more than enough already, but for the sake of enforcing the
plainest rules of international justice and the plainest dictates of
common humanity. This is a matter of good omen for the happy
development of popular government and for the progress, slow
though it be, of mankind along the path of true fortitude and of real
righteousness. These facts may rekindle among the youth of England
as of France the sense that to be young is very heaven; these facts
may console old men whom political disillusion and disappointment
which they deem undeserved may have tempted towards despair,
and enable them to rejoice with calmness and gravity that they have
lived long enough to see the day when the solemn call to the per-
formance of a grave national duty has united every man and every
dlass of our common country in the determination to defy the
strength, the delusions, and the arrogance of a militarised nation, and
at all costs to secure for the dvilised world the triumph of freedom, of
humanity, and of justice.
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on urke writes in 1791:

Great critics have taught us one essential rule. . . . Itis this, thatif ever we
should find ourselves disposed not to admire those writers or artists, Livy
and Virgil for instance, Raphael or Michael Angelo, whom all the learned
had admired, not to follow our own fandes, but to study them until we
know how and what we ought to admire; and if we cannot arrive at this
combination of admiration with knowledge, rather to believe that we are
dull, than that the rest of the world has been imposed on. Itis as good a rule,
atleast, with regard to this admired constitution (of England). We ought to
understand it according to our measure; and to venerate where we are not
able presently to comprehend.!

Hallam writes in 1818:

No unbiased observer who derives pleasure from the welfare of his spedies,
can fail to consider the long and uninterruptedly increasing prosperity of
England as the most beautiful phaenomenon in the history of mankind.
Climates more propitious may impart more largely the mere enjoyments of
existence; but in no other region have the benefits that political institutions
can confer been diffused over so extended a population; nor have any people
so well reconciled the discordant elements of wealth, order, and liberty.
These advantages are surely not owing to the soil of this island, nor to

the latitude in which itis placed; but to the spirit of its laws, from which,
through various means, the characteristic independence and industrious-
ness of our nation have been derived. The constitution, therefore, of Eng-

1 Burke, Works, iii, (1872 ed.), p. 114-
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land must be to inquisitive men of all countries, far more to ourselves, an
object of superior interest; distinguished, espedially, as itis from all free
governments of powerful nations, which history has recorded, by its mani-
festing, after the lapse of several centuries, not merely no symptom of irre-
trievable decay, but a more expansive energy.?

These two quotations from authors of equal though of utterly
different celebrity, recall with singular fidelity the spirit with which
our grandfathers and our fathers looked upon the institutions of their
country. The constitution was to them, in the quaint language of
George the Third, “the most perfect of human formations”;3 it was to
them not a mere polity to be compared with the government of any
other state, but so to speak a sacred mystery of statesmanship; it “had
(as we have all heard from our youth up) not been made but had
grown”’; it was the fruit not of abstract theory but of that instinct
which (it is supposed) has enabled Englishmen, and especially un-
civilised Englishmen, to build up sound and lasting institutions,
much as bees construct a honeycomb, without undergoing the deg-
radation of understanding the principles on which they raise a fabric
more stibtlely wrought than any work of conscious art. The constitu-
tion was marked by more than one transcendent quality which in the
eyes of our fathers raised it far above the imitations, counterfeits, or
parodies, which have been set up during the last hundred years
throughout the divilised world; no precise date could be named as the
day of its birth; no definite body of persons could claim to be its
creators, no one could point to the document which contained its
clauses; it was in short a thing by itself, which Englishmen and
foreigners alike should “venerate, where they are not able presently
to comprehend.”

The present generation must of necessity look on the constitution
in a spirit different from the sentiment either of 1791 or of 1818. We
cannot share the religious enthusiasm of Burke, raised, as it was, to

2 Hallam, Middle Ages (12th ed.), ii. p. 267. Nothing gives a more vivid idea of English
sentiment with regard to the constitution towards the end of the eighteenth century than
the satirical picture of national pride to be found in Goldsmith’s Citizen of the World, Letter
v

3 See Stanhope, Life of Pitt, i. App. p. 10.
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the temper of fanatical adoration by just hatred of those “doctors of
the modern school,” who, when he wrote, were renewing the rule of
barbarism in the form of the reign of terror; we cannot exactly echo
the fervent self-complacency of Hallam, natural as it was to an Eng-
lishman who saw the institutions of England standing and flour-
ishing, at a time when the attempts of foreign reformers to combine
freedom with order had ended in ruin. At the present day students of
the constitution wish neither to criticise, nor to venerate, but to un-
derstand; and a professor whose duty it is to lecture on constitutional
law, must feel that he is called upon to perform the part neither of a
critic nor of an apologist, nor of an eulogist, but simply of an ex-
pounder; his duty is neither to attack nor to defend the constitution,
but simply to explain its laws. He must also feel that, however attrac-
tive be the mysteries of the constitution, he has good reason to envy
professors who belong to countries such as France, Belgium, or the
United States, endowed with constitutions of which the terms are to
be found in printed documents, known to all citizens and accessible
to every man who is able to read. Whatever may be the advantages of
a so-called “unwritten” constitution, its existence imposes special
difficulties on teachers bound to expound its provisions. Any one will
see that this is so who compares for a moment the position of writers,
such as Kent or Story, who commented on the Constitution of
America, with the situation of any person who undertakes to give
instruction in the constitutional law of England.

When these distinguished jurists delivered, in the form of lectures,
commentaries upon the Constitution of the United States, they knew
precisely what was the subject of their teaching and what was the
proper mode of dealing with it. The theme of their teaching was a
definite assignable part of the law of their country; it was recorded in
a given document to which all the world had access, namely, “the
Constitution of the United States established and ordained by the
People of the United States.” The articles of this constitution fall
indeed far short of perfect logical arrangement, and lack absolute
lucidity of expression; but they contain, in a clear and intelligible
form, the fundamental law of the Union. This law (be it noted) is
made and can only be altered or repealed in a way different from the
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method by which other enactments are made or altered; it stands
forth, therefore, as a separate subject for study; it deals with the
legislature, the executive, and the judiciary, and, by its provisions for
its own amendment, indirectly defines the body in which resides the
legislative sovereignty of the United States. Story and Kent therefore
knew with precision the nature and limits of the department of law
on which they intended to comment; they knew also what was the
method required for the treatment of their topic. Their task as com-
mentators on the constitution was in kind exactly similar to the task
of commenting on any other branch of American jurisprudence. The
American lawyer has to ascertain the meaning of the Articles of the
Constitution in the same way in which he tries to elicit the meaning of
any other enactment. He must be guided by the rules of grammar, by
his knowledge of the common law, by the light (occasionally) thrown
on American legislation by American history, and by the conclusions
to be deduced from a careful study of judicial decisions. The task, in
short, which lay before the great American commentators was the
explanation of a definite legal document in accordance with the re-
ceived cannons of legal interpretation. Their work, difficult as it
might prove, was work of the kind to which lawyers are accustomed,
and could be achieved by the use of ordinary legal methods. Story
and Kent indeed were men of extraordinary capacity; so, however,
were our own Blackstone, and at least one of Blackstone’s editors. If,
as is undoubtedly the case, the American jurists have produced
commentaries on the constitution of the United States utterly unlike,
and, one must in truth add, vastly superior to, any commentaries on
the constitutional law of England, their success is partly due to the
possession of advantages denied to the English commentator or lec-
turer. His position is entirely different from that of his American
rivals. He may search the statute-book from beginning to end, but he
will find no enactment which purports to contain the articles of the
constitution; he will not possess any test by which to discriminate
laws which are constitutional or fundamental from ordinary enact-
ments; he will discover that the very term “constitutional law,” which
is not (unless my memory deceives me) ever employed by Black-
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THE TRUE NATURE OF CONSTITUTIONAL LAW

stone, is of comparatively modern origin; and in short, that before
commenting on the law of the constitution he must make up his
mind what is the nature and the extent of English constitutional law.4

His natural, his inevitable resource is to recur to writers of authority
on the law, the history, or the practice of the constitution. He will find
(it must be admitted) no lack of distinguished guides; he may avail
himself of the works of lawyers such as Blackstone, of the investiga-
tions of historians such as Hallam or Freeman, and of the specula-
tions of philosophical theorists such as Bagehot or Hearn. From each
class he may learn much, but for reasons which I am about to lay
before you for consideration, he is liable to be led by each class of
authors somewhat astray in his attempt to ascertain the field of his
labours and the mode of working it; he will find, unless he can obtain
some clue to guide his steps, that the whole province of so-called
“constitutional law” is a sort of maze in which the wanderer is per-
plexed by unreality, by antiquarianism, and by conventionalism.

Let us turn first to the lawyers, and as in duty bound to Blackstone.

Of constitutional law as such there is not a word to be found in his
Commentaries. The matters which appear to belong to it are dealt with
by him in the main under the head Rights of Persons. The Book
which is thus entitled treats (inter alia) of the Parliament, of the King
and his title, of master and servant, of husband and wife, of parent
and child. The arrangement is curious and certainly does not bring
into view the true scope or character of constitutional law. This,
however, is a trifle. The Book contains much real learning about our
system of government. Its true defect is the hopeless confusion both
of language and of thought, introduced into the whole subject of
constitutional law by Blackstone’s habit—common to all the lawyers
of his time—of applying old and inapplicable terms to new institu-

4 See this point brought out with great dlearness by Monsieur Boutmy, Etudes de Droit
Constitutionnel (2and ed.), p. 8, English translation, p. 8. Monsieur Boutmy well points out
that the sources of English constitutional law may be considered fourfold, namely— (1)
Treaties or Quasi-Treaties, i.¢. the Acts of Union; (2) The Common Law; (3) Solemn Agree-
ments (pacts), e.g. the Bill of Rights; (4) Statutes. This mode of division is not exactly that
which would be naturally adopted by an English writer, but it calls attention to distinctions
often overlooked between the different sources of English constitutional law.
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tions, and especially of ascribing in words to a modern and constitu-

tional King the whole, and perhaps more than the whole, of the

powers actually possessed and exercised by William the Conqueror.
Blackstone writes:

We are next to consider those branches of the royal prerogative, which
invest thus our sovereign lord, thus all-perfect and immortal in his kingly
capacity, with a number of authorities and powers; in the exertion whereof
consists the executive part of the government. This is wisely placed ina
single hand by the British constitution, for the sake of unanimity, strength,
and dispatch. Were it placed in many hands, it would be subject to many
wills: many wills, if disunited and drawing different ways, create weakness
in a government; and to unite those several wills, and reduce them to one,
is a work of more time and delay than the exigendies of state will afford.

The King of England is, therefore, not only the chief, but properly the sole,
magistrate of the nation; all others acting by commission from, and in due
subordination to him; in like manner as, upon the great revolution of the
Roman state, all the powers of the ancient magistracy of the commonwealth
were concentrated in the new Emperor: so that, as Gravina expresses it, in
ejus unius persona veteris reipublicae vis atque majestas per cumulatas magistratuum
potestates exprimebatur. S

The language to this passage is impressive; it stands curtailed but
in substance unaltered in Stephen’s Commentaries. It has but one fault;
the statements it contains are the direct opposite of the truth. The
executive of England is in fact placed in the hands of a committee
called the Cabinet. If there be any one person in whose single hand
the power of the State is placed, that one person is not the King but
the chairman of the committee, known as the Prime Minister. Nor
can it be urged that Blackstone’s description of the royal authority
was a true account of the powers of the King at the time when
Blackstone wrote. George the Third enjoyed far more real authority
than has fallen to the share of any of his descendants. But it would be
absurd to maintain that the language I have cited painted his true
position. The terms used by the commentator were, when he used
them, unreal, and known® to be so. They have become only a little
more unreal during the century and more which has since elapsed.

5 Blackstone, Commentaries, i. p. 250.

6 The following passage from Paley’s Moral Philosophy, published in 1785, is full of instruc-
tion. “In the British, and possibly in all other constitutions, there exists a wide difference
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The King is considered in domestic affairs . . . as the fountain of justice,
and general conservator of the peace of the kingdom. . . . He therefore has
alone the right of erecting courts of judicature: for, though the constitution of
the kingdom hath entrusted him with the whole executive power of the
laws, it is impossible, as well as improper, that he should personally carry
into execution this great and extensive trust: it is consequently necessary,
that courts should be erected to assist him in executing this power; and
equally necessary, that if erected, they should be erected by his authority.
And hence itis, that all jurisdictions of courts are either mediately orim-
mediately derived from the Crown, their proceedings run generally in the
King’s name, they pass under his seal, and are executed by his officers.?

Here we are in the midst of unrealities or fictions. Neither the King
nor the Executive has anything to do with erecting courts of justice.
We should rightly conclude that the whole Cabinet had gone mad if
to-morrow’s Gazette contained an order in council not authorised by
statute erecting a new Court of Appeal. Itis worth while here to note
what is the true injury to the study of law produced by the tendency
of Blackstone, and other less famous constitutionalists, to adhere to
unreal expressions. The evil is not merely or mainly that these ex-
pressions exaggerate the power of the Crown. For such conventional
exaggeration a reader could make allowance, as easily as we do

for ceremonious terms of respect or of social courtesy. The harm
wrought is, that unreal language obscures or conceals the true extent

between the actual state of the government and the theory. The one results from the other;
but still they are different. When we contemplate the theory of the British government, we
see the King invested with the most absolute personal impunity; with a power of rejecting
laws, which have been resolved upon by both Houses of Parliament; of conferring by his
charter, upon any set or succession of men he pleases, the privilege of sending representa-
tives into one House of Parliament, as by his immediate appointment he can place whom he
willin the other. What is this, a foreigner might ask, but a more circuitous despotism? Yet,
when we turn our attention from the legal existence to the actual exerdise of royal authority
in England, we see these formidable prerogatives dwindled into mere ceremonies; and in
their stead, a sure and commanding influence, of which the constitution, it seems, is totally
ignorant, growing out of that enormous patronage, which the increased extent and opu-
lence of the Empire has placed in the disposal of the executive magistrate.” —Paley, Moral
Philosgphy, Book vi. cap. vii. The whole chapter whence this passage is taken repays study.
Paley sees far more clearly into the true nature of the then existing constitution than did
Blackstone. It is further noticeable that in 1785 the power to create Parliamentary boroughs
was still looked upon as in theory an existing prerogative of the Crown. The power of the
Crown was still large, and rested in fact upon the possession of enormous patronage.

7 Blackstone, Commentaries, i. p. 267.
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of the powers, both of the King and of the Government. No one,
indeed, but a child, fancies that the King sits crowned on his throne
at Westminster, and in his own person administers justice to his
subjects. But the idea entertained by many educated men that an
English King or Queen reigns without taking any part in the govern-
ment of the country, is not less far from the truth than the notion that
Edward VII. ever exercises judicial powers in what are called his
Courts. The oddity of the thing is that to most Englishmen the extent
of the authority actually exercised by the Crown—and the same
remark applies (in a great measure) to the authority exercised by the
Prime Minister, and other high officials—is a matter of conjecture.
We have all learnt from Blackstone, and writers of the same class, to
make such constant use of expressions which we know not to be
strictly true to fact, that we cannot say for certain what is the exact
relation between the facts of constitutional government and the more
or less artificial phraseology under which they are concealed. Thus to
say that the King appoints the Ministry is untrue; it is also, of course,
untrue to say that he creates courts of justice; but these two untrue
statements each bear a very different relation to actual facts. More-
over, of the powers ascribed to the Crown, some are in reality exer-
cised by the Government, whilst others do not in truth belong either
to the King or to the Ministry. The general result is that the true
position of the Crown as also the true powers of the Government are
concealed under the fictitious ascription to the sovereign of political
omnipotence, and the reader of, say, the first Book of Blackstone, can
hardly discern the facts of law with which it is filled under the un-
realities of the language in which these facts find expression.

Let us turn from the formalism of lawyers to the truthfulness of
our constitutional historians.

Here a student or professor troubled about the nature of consti-
tutional law finds himself surrounded by a crowd of eminent in-
structors. He may avail himself of the impartiality of Hallam: he may
dive into the exhaustless erudition of the Bishop of Oxford: he will
discover infinite parliamentary experience in the pages of Sir Thomas
May, and vigorous common sense, combined with polemical re-
search, in Mr. Freeman'’s Growth of the English Constitution. Let us take
this book as an excellent type of historical constitutionalism. The
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Growth of the English Constitution is known to every one. Of its recog-
nised merits, of its clearness, of its accuracy, of its force, it were
useless and impertinent to say much to students who know, or ought
to know, every line of the book from beginning to end. One point,
however, deserves especial notice. Mr. Freeman’s highest merit is his
unrivalled faculty for bringing every matter under discussion to a
clear issue. He challenges his readers to assent or deny. If you deny
you must show good cause for your denial, and hence may learn fully
as much from rational disagreement with our author as from un-
hesitating assent to his views. Take, then, the Growth of the English
Constitution as a first-rate specimen of the mode in which an historian
looks at the constitution. What is it that a lawyer, whose object is to
acquire the knowledge of law, will learn from its pages? A few cita-
tions from the ample and excellent head notes to the first two chap-
ters of the work answer the inquiry.

They run thus:

The Landesgemeinden of Uri and Appenzell; their bearing on English
Constitutional History; political elements common to the whole Teutonic
race; monarchic, aristocratic, and democratic elements to be found from the
beginning; the three classes of men, the noble, the common freeman, and
the slave; universal prevalence of slavery; the Teutonic institutions common
to the whole Aryan family; witness of Homer; description of the German
Assemblies by Tacitus; continuity of English institutions; English nationality
assumed; Teutonic institutions brought into Britain by the English con-
querors; effects of the settlement on the conquerors; probable increase of
slavery; Earls and Churls; growth of the kingly power; nature of kingship;
special sanctity of the King; immemorial distinction between Kings and Eal-
dormen. . . . Gradual growth of the English constitution; new laws seldom
called for; importance of precedent; return to early principles in modern
legislation; shrinking up of the ancient national Assemblies; constitution of
the Witenagemét; the Witenagemét continued in the House of Lords;
Gemé6ts after the Norman Conquest; the King's right of summons; Life Peer-
ages; origin of the House of Commons; comparison of English and French
national Assemblies; of English and French history generally; course of
events influenced by particular men; Simon of Montfort . . . Edward the
First; the constitution finally completed under him; nature of later changes;
difference between English and continental legislatures.

All this is interesting, erudite, full of historical importance, and
thoroughly in its place in a book concerned solely with the “growth”
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of the constitution; but in regard to English law and the law of the
constitution, the Landesgemeinden of Uri, the witness of Homer, the
ealdormen, the constitution of the Witenagemot, and a lot more of
fascinating matter are mere antiquarianism. Let no one suppose that
to say this is to deny the relation between history and law. It were far
better, as things now stand, to be charged with heresy, than to fall
under the suspicion of lacking historical-mindedness, or of ques-
tioning the universal validity of the historical method. What one may
assert without incurring the risk of such crushing imputations is, that
the kind of constitutional history which consists in researches into the
antiquities of English institutions, has no direct bearing on the rules
of constitutional law in the sense in which these rules can become the
subject of legal comment. Let us eagerly learn all that is known, and
still more eagerly all that is not known, about the Witenagemot. But
let us remember that antiquarianism is not law, and that the function
of a trained lawyer is not to know what the law of England was
yesterday, still less what it was centuries ago, or what it ought to be
to-morrow, but to know and be able to state what are the principles
of law which actually and at the present day exist in England. For this
purpose it boots nothing to know the nature of the Landesgemeinden
of Uri, or to understand, if it be understandable, the constitution of
the Witenagemét. All this is for a lawyer’s purposes simple anti-
quarianism. It throws as much light on the constitution of the United
States as upon the constitution of England; that s, it throws from a
legal point of view no light upon either the one or the other.

The name of the United States serves well to remind us of the true
relation between constitutional historians and legal constitutionalists.
They are each concerned with the constitution, but from a different
aspect. An historian is primarily occupied with ascertaining the steps
by which a constitution has grown to be whatitis. He is deeply,
sometimes excessively, concerned with the question of ““origins.” He
is but indirectly concerned in ascertaining what are the rules of the
constitution in the year 1908. To a lawyer, on the other hand, the
primary object of study is the law as it now stands; he is only secon-
darily occupied with ascertaining how it came into existence. This is
absolutely clear if we compare the position of an American historian
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with the position of an American jurist. The historian of the American
Union would not commence his researches at the year 178¢; he would
have a good deal to say about Colonial history and about the institu-
tions of England; he might, for aught I know, find himself impelled to
go back to the Witenagemoét; he would, one may suspect, pause in his
researches considerably short of Uri. A lawyer lecturing on the con-
stitution of the United States would, on the other hand, necessarily
start from the constitution itself. But he would soon see that the
articles of the constitution required a knowledge of the Articles of
Confederation; that the opinions of Washington, of Hamilton, and
generally of the “Fathers,” as one sometimes hears them called in
America, threw light on the meaning of various constitutional arti-
dles; and further, that the meaning of the constitution could not be
adequately understood by any one who did not take into account the
situation of the colonies before the separation from England and the
rules of common law, as well as the general conceptions of law and
justice inherited by English colonists from their English forefathers.
As itis with the American lawyer compared with the American histo-
rian, so itis with the English lawyer as compared with the English
historian. Hence, even where lawyers are concerned, as they fre-
quently must be, with the development of our institutions, arises a
further difference between the historical and the legal view of the
constitution. Historians in their devotion to the earliest phases of
ascertainable history are infected with a love which, in the eyes of a
lawyer, appears inordinate, for the germs of our institutions, and
seem to care little about their later developments. Mr. Freeman gives
but one-third of his book to anything as modern as the days of the
Stuarts. The period of now more than two centuries which has
elapsed since what used to be called the “Glorious Revolution,” filled
as those two centuries are with change and with growth, seems
hardly to have attracted the attention of a writer whom lack, not of
knowledge, but of will has alone prevented from sketching out the
annals of our modern constitution. A lawyer must look at the matter
differently. It is from the later annals of England he derives most help
in the study of existing law. What we might have obtained from Dr.
Stubbs had he not surrendered to the Episcopate gifts which we
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hoped were dedicated to the University alone, is now left to conjec-
ture. But, things being as they are, the historian who most nearly
meets the wants of lawyers is Mr. Gardiner. The struggles of the
seventeenth century, the conflict between James and Coke, Bacon’s
theory of the prerogative, Charles’s effort to substitute the personal
will of Charles Stuart for the legal will of the King of England, are all
matters which touch not remotely upon the problems of actual law. A
knowledge of these things guards us, at any rate, from the illusion,
for illusion it must be termed, that modern constitutional freedom
has been established by an astounding method of retrogressive prog-
ress; that every step towards civilisation has been a step backwards
towards the simple wisdom of our uncultured ancestors. The as-
sumption which underlies this view, namely, that there existed
among our Saxon forefathers a more or less perfect polity, conceals
the truth both of law and of history. To ask how a mass of legal
subtleties

would have looked . . . in the eyes of a man who had borne his part in the
elections of Eadward and of Harold, and who had raised his voice and
clashed his arms in the great Assembly which restored Godwine to his
lands,®

is to put an inquiry which involves an untenable assumption; it is like
asking what a Cherokee Indian would have thought of the daim of
George the Third to separate taxation from representation. In each
case the question implies that the simplicity of a savage enables him
to solve with fairness a problem of which he cannot understand the
terms. Civilisation may rise above, but barbarism sinks below the
level of legal fictions, and our respectable Saxon ancestors were, as
compared, not with ourselves only, but with men so like ourselves as
Coke and Hale, respectable barbarians. The supposition, moreover,
that the cunning of lawyers has by the invention of legal fictions
corrupted the fair simplicity of our original constitution, underrates
the statesmanship of lawyers as much as it overrates the merits of
early society. The fictions of the Courts have in the hands of lawyers

8 See Freeman, Growth of the English Constitution (1st ed.), p. 125.
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such as Coke served the cause both of justice and of freedom, and
served it when it could have been defended by no other weapons.

For there are social conditions under which legal fictions or subtleties
afford the sole means of establishing that rule of equal and settled law
which is the true basis of English civilisation. Nothing can be more
pedantic, nothing more artificial, nothing more unhistorical, than the
reasoning by which Coke induced or compelled James to forego the
attempt to withdraw cases from the Courts for his Majesty’s personal
determination.® But no achievement of sound argument, or stroke of
enlightened statesmanship, ever established a rule more essential to
the very existence of the constitution than the principle enforced by
the obstinacy and the fallacies of the great Chief-Justice. Oddly
enough, the notion of an ideal constitution corrupted by the techni-
calities of lawyers is at bottom a delusion of the legal imagination. The
idea of retrogressive progress is merely one form of the appeal to
precedent. This appeal has made its appearance at every crisis in the
history of England, and indeed no one has stated so forcibly as my
friend Mr. Freeman himself the peculiarity of all English efforts to
extend the liberties of the country, namely, that these attempts at
innovation have always assumed the form of an appeal to pre-
existing rights. But the appeal to precedent is in the law courts merely
a useful fiction by which judicial decision conceals its transformation
into judicial legislation; and a fiction is none the less a fiction because
ithas emerged from the Courts into the field of politics or of history.
Here, then, the astuteness of lawyers has imposed upon the simplic-
ity of historians. Formalism and antiquarianism have, so to speak,
joined hands; they have united to mislead students in search for the
law of the constitution.

Let us turn now to the political theorists.

No better types of such thinkers can be taken than Bagehot and
Professor Hearn. No author of modern times (it may be confidently
asserted) has done so much to elucidate the intricate workings of
English government as Bagehot. His English Constitution is so full of
brightness, originality, and wit, that few students notice how full itis

9 See 12 Rep. 64; Hearn, Government of England (2nd ed.), chap. iii.
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also of knowledge, of wisdom, and of insight. The slight touches, for
example, by which Bagehot paints the reality of Cabinet government,
are so amusing as to make a reader forget that Bagehot was the first
author who explained in accordance with actual fact the true nature
of the Cabinet and its real relation to the Crown and to Parliament.
He s, in short, one of those rare teachers who have explained intri-
cate matters with such complete clearness, as to make the public
forget that what is now so clear ever needed explanation. Professor
Hearn may perhaps be counted an anticipator of Bagehot. In any case
he too has approached English institutions from a new point of view,
and has looked at them in a fresh light; he would be universally
recognised among us as one of the most distinguished and ingenious
exponents of the mysteries of the English constitution, had it not
been for the fact that he made his fame as a professor, not in any of
the seats of learning in the United Kingdom, but in the University of
Melbourne. From both these writers we expect to learn, and do learn
much, but, as in the case of Mr. Freeman, though we learn much
from our teacher which is of value, we do not learn precisely what as
lawyers we are in search of. The truth is that both Bagehot and
Professor Hearn deal and mean to deal mainly with political under-
standings or conventions and not with rules of law. What is the
precise moral influence which might be exerted by a wise constitu-
tional monarch; what are the circumstances under which a Minister is
entitled to dissolve Parliament; whether the simultaneous creation of
a large number of Peers for a special purpose is constitutionally justi-
fiable; what is the principle on which a Cabinet may allow of open
questions—these and the like are the kind of inquiries raised and
solved by writers whom, as being occupied with the conventional
understandings of the constitution, we may term conventionalists.
These inquires are, many of them, great and weighty; but they are
not inquiries which will ever be debated in the law courts. If the
Premier should advise the creation of five hundred Peers, the Chan-
cery Division would not, we may be sure, grant an injunction to
restrain their creation. If he should on a vote of censure decline to
resign office, the King’s Bench Division would certainly not issue a
quo warranto calling upon him to show cause why he continues to be
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THE TRUE NATURE OF CONSTITUTIONAL LAW

Prime Minister. As a lawyer, I find these matters too high for me.
Their practical solution must be left to the profound wisdom of Mem-
bers of Parliament; their speculative solution belongs to the province
of political theorists.

One suggestion a mere legist may be allowed to make, namely,
that the authors who insist upon and explain the conventional char-
acter of the understandings which make up a great part of the con-
stitution, leave unexplained the one matter which needs explanation.
They give no satisfactory answer to the inquiry how it happens that
the understandings of politics are sometimes at least obeyed as rigor-
ously as the commands of law.*° To refer to public opinion and to
considerations of expediency is to offer but a very inadequate solution
of a really curious problem. Public opinion approves and public
expediency requires the observance of contracts, yet contracts are not
always observed, and would (presumably) be broken more often
than they are did not the law punish their breach, or compel their
performance. Meanwhile it is certain that understandings are not
laws, and that no system of conventionalism will explain the whole
nature of constitutional law, if indeed ““constitutional law” be in
strictness law at all.

For at this point a doubt occurs to one’s mind which must more
than once have haunted students of the constitution. Is it possible
that so-called ““constitutional law”’ is in reality a cross between history
and custom which does not properly deserve the name of law at all,
and certainly does not belong to the province of a professor called
upon to learn or to teach nothing but the true indubitable law of
England? Can it be that a dark saying of Tocqueville’s, “the English
constitution has no real existence” (elle n’existe point?), contains the
truth of the whole matter? In this case lawyers would gladly surren-
der a domain to which they can establish no valid title. The one half
of it should, as belonging to history, go over to our historical profes-
sors. The other half should, as belonging to conventions which illus-
trate the growth of law, be transferred either to my friend the Corpus

10 See further on this point, Part III. post.
11 Tocqueville, (Euvres Completes, i. 166, 167.

cxxxix



It consists
of two
different
kinds of
rules.

(i.) Rules
which are
true
laws—law
of the con-
stitution.

LAW OF THE CONSTITUTION

Professor of Jurisprudence, because it is his vocation to deal with the
oddities or the outlying portions of legal science, or to my friend the
Chichele Professor of International Law, because he being a teacher
of law which is not law, and being accustomed to expound those
rules of public ethics which are miscalled international law, will

find himself at home in expounding political ethics which, on the
hypothesis under consideration, are miscalled constitutional law.

Before, however, admitting the truth of the supposition that “con-
stitutional law”’ is in no sense law at all, it will be well to examine a
little further into the precise meaning which we attach to the term
constitutional law, and then consider how far it is a fit subject for legal
exposition.

Constitutional law, as the term is used in England, appears to
include all rules which directly or indirectly affect the distribution or
the exercise of the sovereign power in the state.’2 Hence it includes
(among other things) all rules which define the members of the
sovereign power, all rules which regulate the relation of such mem-
bers to each other, or which determine the mode in which the sov-
ereign power, or the members thereof, exercise their authority. Its
rules prescribe the order of succession to the throne, regulate the
prerogatives of the chief magistrate, determine the form of the legisla-
ture and its mode of election. These rules also deal with Ministers,
with their responsibility, with their spheres of action, define the ter-
ritory over which the sovereignty of the state extends and settle who
are to be deemed subjects or citizens. Observe the use of the word
“rules,” not “laws.” This employment of terms is intentional. Its
object is to call attention to the fact that the rules which make up
constitutional law, as the term is used in England, include two sets of
principles or maxims of a totally distinct character.

The one set of rules are in the strictest sense “laws,” since they are
rules which (whether written or unwritten, whether enacted by stat-

12 Compare Holland, Jurisprudence (10th ed.), pp. 138, 139, and 359~ 363. “By the constitu-
tion of a country is meant so much of its law as relates to the designation and form of the
legislature; the rights and functions of the several parts of the legislative body; the construc-
tion, office, and jurisdiction of courts of justice. The constitution is one princpal division,
section, or title of the code of public laws, distinguished from the rest only by the superior
importance of the subject of which it treats.”—Paley, Moral Philosophy, Book vi. chap. vii.

cxl



) Rules
ich are
tlaws
(omen-
nsof the
nstitution

amples
rules
longing
law of
nsti-
won

THE TRUE NATURE OF CONSTITUTIONAL LAW

ute or derived from the mass of custom, tradition, or judge-made
maxims known as the Common Law) are enforced by the Courts;
these rules constitute ““constitutionai law” in the proper sense of that
term, and may for the sake of distinction be called collectively “the
law of the constitution.”

The other set of rules consist of conventions, understandings,
habits, or practices which, though they may regulate the conduct of
the several members of the sovereign power, of the Ministry, or of
other officials, are not in reality laws at all since they are not enforced
by the Courts. This portion of constitutional law may, for the sake of
distinction, be termed the “conventions of the constitution,” or con-
stitutional morality.

To put the same thing in a somewhat different shape, “constitu-
tional law,” as the expression is used in England, both by the public
and by authoritative writers, consists of two elements. The one ele-
ment, here called the “law of the constitution,” is a body of un-
doubted law; the other element, here called the “conventions of the
constitution,” consists of maxims or practices which, though they
regulate the ordinary conduct of the Crown, of Ministers, and of
other persons under the constitution, are not in strictness laws at all.
The contrast between the law of the constitution and the conventions
of the constitution may be most easily seen from examples.

To the law of the constitution belong the following rules:

“The King can do no wrong.” This maxim, as now interpreted by
the Courts, means, in the first place, that by no proceeding known to
the law can the King be made personally responsible for any act done
by him; if (to give an absurd example) the King were himself to shoot
the Premier through the head, no court in England could take cogni-
sance of the act. The maxim means, in the second place, that no one
can plead the orders of the Crown or indeed of any superior officer in
defence of any act not otherwise justifiable by law; this principle in
both its applications is (be it noted) a law and a law of the constitu-
tion, but it is not a written law. “There is no power in the Crown to
dispense with the obligation to obey a law;” this negation or abolition
of the dispensing power now depends upon the Bill of Rights; itis a
law of the Constitution and a written law. “Some person is legally
responsible for every act done by the Crown.” This responsibility of
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Ministers appears in foreign countries as a formal part of the constitu-
tion; in England it results from the combined action of several legal
principles, namely, first, the maxim that the King can do no wrong;
secondly, the refusal of the Courts to recognise any act as done by the
Crown, which is not done in a particular form, a form in general
involving the affixing of a particular seal by a Minister, or the counter-
signature or something equivalent to the counter-signature of a
Minister; thirdly, the principle that the Minister who affixes a par-
ticular seal, or countersigns his signature, is responsible for the act
which he, so to speak, endorses;? this again is part of the constitu-
tion and a law, butitis not a written law. So again the right to
personal liberty, the right of public meeting, and many other rights,
are part of the law of the constitution, though most of these rights are
consequences of the more general law or principle that no man can be
punished except for direct breaches of law (i.e. crimes) proved in the
way provided by law (i.e. before the Courts of the realm).

To the conventions of the constitution belong the following
maxims:

“The King must assent to, or (as it is inaccurately expressed) cannot
‘veto'** any bill passed by the two Houses of Parliament”’; ““the House
of Lords does not originate any money bill”’; “when the House of
Lords acts as a Court of Appeal, no peer who is not a law lord takes
partin the decisions of the House”’; “Ministers resign office when
they have ceased to command the confidence of the House of Com-
mons”’; ““a bill must be read a certain number of times before passing
through the House of Commons.” These maxims are distinguished
from each other by many differences; S under a new or written con-

13 Compare Hearn, Government of England (2nd ed.), chap. iv.

14 As to the meaning of “veto,” see Hearn, Government of England (2nd ed.), pp. 51, 60, 61,
63, 548, and the article on the word Veto in the last edition of the Encyclopadia Britannica, by
Professor Orell.

15 Some of these maxims are never violated, and are universally admitted to be inviolable.
Others, on the other hand, have nothing but a slight amount of custom in their favour, and
are of disputable validity. The main distinction between different dasses of conventional
rules may, it is conceived, be thus stated: Some of these rules could not be violated without
bringing to a stop the course of orderly and pacific government; others might be violated
without any other consequence than that of exposing the Minister or other person by whom
they were broken to blame or unpopularity.
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stitution some of them probably would and some of them would not
take the form of actual laws. Under the English constitution they
have one point in common: they are none of them “laws” in the true
sense of that word, for if any or all of them were broken, no court
would take notice of their violation.

Itis to be regretted that these maxims must be called “conven-
tional,” for the word suggests a notion of insignificance or unreality.
This, however, is the last idea which any teacher would wish to
convey to his hearers. Of constitutional conventions or practices
some are as important as any laws, though some may be trivial, as
may also be the case with a genuine law. My object, however, is to
contrast, not shams with realities, but the legal element with the
conventional element of so-called ““constitutional law.”

This distinction differs essentially, it should be noted, from the
distinction between “written law” (or statute law) and “unwritten
law” (or common law). There are laws of the constitution, as, for
example, the Bill of Rights, the Act of Settlement, and Habeas Corpus
Acts, which are “written law,” found in the statute-books—in other
words, are statutory enactments. There are other most important
laws of the constitution (several of which have already been men-
tioned) which are “unwritten” laws, that is, not statutory enact-
ments. Some further of the laws of the constitution, such, for exam-
ple, as the law regulating the descent of the Crown, which were at
one time unwritten or common law, have now become written or

This difference will at bottom be found to depend upon the degree of directness with
which the violation of a given constitutional maxim brings the wrongdoer into conflict with
the law of the land. Thus a Ministry under whose advice Parliament were not summoned to
meet for more than a year would, owing to the lapse of the Mutiny Act, etc., become
through their agents engaged in a conflict with the Courts. The violation of a convention of
the constitution would in this case lead to revolutionary or reactionary violence. The rule,
on the other hand, that a Bill must be read a given number of times before it is passed is,
though a well-established constitutional principle, a convention which might be disre-
garded without bringing the Government into conflict with the ordinary law. A Ministry
who induced the House of Commons to pass an Act, e.g. suspending the Habeas Corpus
Act, after one reading, or who induced the House to alter their rules as to the number of
times a Bill should be read, would in no way be exposed to a contest with the ordinary
tribunals. Ministers who, after Supplies were voted and the Mutiny Act passed, should
prorogue the House and keep office for months after the Government had ceased to retain
the confidence of the Commons, might or might not incur grave unpopularity, but would
not necessarily commit a breach of law. See further Part IIl. post.
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statute law. The conventions of the constitution, on the other hand,
cannot be recorded in the statute-book, though they may be formally
reduced to writing. Thus the whole of our parliamentary procedure is
nothing but a mass of conventional law; it is, however, recorded in
written or printed rules. The distinction, in short, between written
and unwritten law does not in any sense square with the distinction
between the law of the constitution (constitutional law properly so
called) and the conventions of the constitution. This latter is the
distinction on which we should fix our whole attention, for it is of
vital importance, and elucidates the whole subject of constitutional
law. Itis further a difference which may existin countries which have
a written or statutory constitution. ¢ In the United States the legal
powers of the President, the Senate, the mode of electing the Presi-
dent, and the like, are, as far as the law is concerned, regulated
wholly by the law of the constitution. But side by side with the law
have grown up certain stringent conventional rules, which, though
they would not be noticed by any court, have in practice nearly the
force of law. No President has ever been re-elected more than once:
the popular approval of this conventional limit (of which the constitu-
tion knows nothing) on a President’s re-eligibility proved a fatal bar
to General Grant’s third candidature. Constitutional understandings
have entirely changed the position of the Presidential electors. They
were by the founders of the constitution intended to be what their
name denotes, the persons who chose or selected the President; the
chief officer, in short, of the Republic was, according to the law, to be
appointed under a system of double election. This intention has
failed; the “electors” have become a mere means of voting for a

16 The conventional element in the constitution of the United States is far larger than most
Englishmen suppose. See on this subject Wilson, Congressional Government, and Bryce (3rd
ed.), American Commonuwealth, chaps. xxxiv. and xxxv. It may be asserted without much
exaggeration that the conventional element in the constitution of the United States is now
as large as in the English constitution. Under the American system, however, the line
between ““conventional rules” and “laws” is drawn with a precision hardly possible in
England.

Under the constitution of the existing French Republic, constitutional conventions or
understandings exert a considerable amount of influence. They considerably limit, for
instance, the actual exerdise of the large powers conferred by the letter of the constitution
on the President. See Chardon, L’ Administration de la France— Les Fonctionnaires, pp. 79—105.

cxliv



onstitu-
“onal law
,subject
tlegal
‘udy
1eans
Slely law

feonstitu-

on

THE TRUE NATURE OF CONSTITUTIONAL LAW

particular candidate; they are no more than so many ballots cast for
the Republican or for the Democratic nominee. The understanding
that an elector is not really to elect, has now become so firmly estab-
lished, that for him to exercise his legal power of choice is considered
a breach of political honour too gross to be committed by the most
unscrupulous of politicians. Public difficulties, not to say dangers,
might have been averted if, in the contest between Mr. Hayes and
Mr. Tilden, a few Republican electors had felt themselves at liberty to
vote for the Democratic candidate. Not a single man among them
changed his side. The power of an elector to elect is as completely
abolished by constitutional understandings in America as is the royal
right of dissent from bills passed by both Houses by the same force in
England. Under a written, therefore, as under an unwritten constitu-
tion, we find in full existence the distinction between the law and the
conventions of the constitution.

Upon this ditference I have insisted at possibly needless length,
because it lies at the very root of the matter under discussion. Once
grasp the ambiguity latent in the expression “constitutional law,” and
everything connected with the subject falls so completely into its right
place that a lawyer, called upon to teach or to study constitutional law
as a branch of the law of England, can hardly fail to see clearly the
character and scope of his subject.

With conventions or understandings he has no direct concern.
They vary from generation to generation, almost from year to year.
Whether a Ministry defeated at the polling booths ought to retire on
the day when the result of the election is known, or may more prop-
erly retain office until after a defeat in Parliament, is or may be a
question of practical importance. The opinions on this point which
prevail today differ (it is said) from the opinions or understandings
which prevailed thirty years back, and are possibly different from the
opinions or understanding which may prevail ten years hence.
Weighty precedents and high authority are cited on either side of this
knotty question; the dicta or practice of Russell and Peel may be
balanced off against the dicta or practice of Beaconsfield and Glad-
stone. The subject, however, is not one of law but of politics, and
need trouble no lawyer or the dass of any professor of law. If he is
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concerned with it at all, he is so only in so far as he may be called
upon to show what is the connection (if any there be) between the
conventions of the constitution and the law of the constitution.

This the true constitutional law is his only real concern. His proper
function is to show what are the legal rules (i.e. rules recognised by
the Courts) which are to be found in the several parts of the constitu-
tion. Of such rules or laws he will easily discover more than enough.
The rules determining the legal position of the Crown, the legal rights
of the Crown’s Ministers, the constitution of the House of Lords, the
constitution of the House of Commons, the laws which govern the
established Church, the laws which determine the position of the
non-established Churches, the laws which regulate the army, —
these and a hundred other laws form part of the law of the constitu-
tion, and are as truly part of the law of the land as the articles of the
Constitution of the United States form part of the law of the Union.

The duty, in short, of an English professor of law is to state what
are the laws which form part of the constitution, to arrange them in
their order, to explain their meaning, and to exhibit where possible
their logical connection. He ought to expound the unwritten or partly
unwritten constitution of England, in the same manner in which
Story and Kent have expounded the written law of the American
constitution. The task has its special perplexities, but the difficulties
which beset the topic are the same in kind, though not in degree, as
those which are to be found in every branch of the law of England.
You are called upon to deal partly with statute law, partly with
judge-made law; you are forced to rely on Parliamentary enactments
and also on judicial decisions, on authoritative dicta, and in many
cases on mere inferences drawn from judicial doctrines; it is often
difficult to discriminate between prevalent custom and acknowl-
edged right. This is true of the endeavour to expound the law of the
constitution; all this is true also in a measure of any attempt to explain
our law of contract, our law of torts, or our law of real property.

Moreover, teachers of constitutional law enjoy at this moment one
invaluable advantage. Their topic has, of recent years,? become of

17 This treatise was originally published in 1885. Since that date legal dedisions and public
discussion have thrown light upon several matters of constitutional law, such, for example,
as the limits to the right of public meeting and the nature of martial law.
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immediate interest and of pressing importance. These years have
brought into the foreground new constitutional questions, and have
afforded in many instances the answers thereto. The series of actions
connected with the name of Mr. Bradlaugh® has done as much to
clear away the obscurity which envelops many parts of our public law
as was done in the eighteenth century by the series of actions con-
nected with the name of John Wilkes. The law of maintenance has
been rediscovered; the law of blasphemy has received new elucida-
tion. Everybody now knows the character of a penal action. It is now
possible to define with precision the relation between the House of
Commons and the Courts of the land; the legal character and solem-
nity of an oath has been made patent to all the world, or at any rate to
all those persons who choose to read the Law Reports. Meanwhile
circumstances with which Mr. Bradlaugh had no connection have
forced upon public attention all the various problems connected with
the right of public meeting. Is such a right known to the law? What
are the limits within which it may be exercised? What is the true
definition of an “unlawful assembly”’? How far may citizens lawfully
assembled assert their right of meeting by the use of force? What are
the limits within which the English constitution recognises the right
of self-defence? These are questions some of which have been raised
and all of which may any day be raised before the Courts. They are
inquiries which touch the very root of our public law. To find the true
reply to them is a matter of importance to every citizen. While these
inquiries require an answer the study of the law of the constitution
must remain a matter of pressing interest. The fact, however, that the
provisions of this law are often embodied in cases which have gained
notoriety and excite keen feelings of political partisanship may foster
a serious misconception. Unintelligent students may infer that the
law of the constitution is to be gathered only from famous judgments
which embalm the results of grand constitutional or political conflicts.
This is not so. Scores of unnoticed cases, such as the Parlement Belge, 1°
or Thomas v. The Queen, 2° touch upon or decide principles of constitu-

18 Written 1885. See for Bradlaugh'’s political career, Dict. Nat. Biog., Supplement, vol. i.
p- 248.

19 4P. D. 12g; 5P. D. 197. Compare Walker v. Baird [1892], A. C. 491, 497.

20L.R.,10Q. B. 31.
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tional law. Indeed every action against a constable or collector of
revenue enforces the greatest of all such principles, namely, that
obedience to administrative orders is no defence to an action or pros-
ecution for acts done in excess of legal authority. The true law of the
constitution is in short to be gathered from the sources whence we
collect the law of England in respect to any other topic, and forms as
interesting and as distinct, though not as well explored, a field for
legal study or legal exposition as any which can be found. The subject
is one which has not yet been fully mapped out. Teachers and pupils
alike therefore suffer from the inconvenience as they enjoy the inter-
est of exploring a province of law which has not yet been entirely
reduced to order.2!

This inconvenience has one great compensation. We are compelled
to search for the guidance of first principles, and as we look for a clue
through the mazes of a perplexed topic, three such guiding principles
gradually become apparent. They are, first, the legislative sovereignty
of Parliament;?2 secondly, the universal rule or supremacy throughout
the constitution of ordinary law;?? and thirdly (though here we tread
on more doubtful and speculative ground), the dependence in the
last resort of the conventions upon the law of the constitution.?* To
examine, to elucidate, to test these three principles, forms, at any rate
(whatever be the result of the investigation), a suitable introduction to
the study of the law of the constitution.

21 Since these words were written, Sir William Anson’s admirable Law and Custom of the
Constitution has gone far to provide a complete scheme of English constitutional law.

22 SeePartI. post.
23 SeePartII. post.
24 SeePart I11. post.
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dominant characteristic of our political institutions.
My aimin this chapter is, in the first place, to explain the

nature of Parliamentary sovereignty and to show that its existence is a
legal fact, fully recognised by the law of England; in the next place, to
prove that none of the alleged legal limitations on the sovereignty of
Parliament have any existence; and, lastly, to state and meet certain
speculative difficulties which hinder the ready admission of the doc-
trine that Parliament is, under the British constitution, an absolutely
sovereign legislature.

T he sovereignty of Parliament is (from a legal point of view) the

NATURE OF PARLIAMENTARY SOVEREIGNTY

Parliament means, in the mouth of a lawyer (though the word has
often a different sense in ordinary conversation), the King, the House
of Lords, and the House of Commons; these three bodies acting
together may be aptly described as the “King in Parliament,” and
constitute Parliament.?

The principle of Parliamentary sovereignty means neither more nor
less than this, namely, that Parliament thus defined has, under the
English constitution, the right to make or unmake any law whatever;
and, further, that no person or body is recognised by the law of

1 Conf. Blackstone, Commentaries, i. p. 153.
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England as having a right to override or set aside the legislation of
Parliament.

A law may, for our present purpose, be defined as ““any rule which
will be enforced by the Courts.” The principle then of Parliamentary
sovereignty may, looked at from its positive side, be thus described:
Any Act of Parliament, or any part of an Act of Parliament, which
makes a new law, or repeals or modifies an existing law, will be
obeyed by the Courts. The same principle, looked at from its negative
side, may be thus stated: There is no person or body of persons who
can, under the English constitution, make rules which override or
derogate from an Act of Parliament, or which (to express the same
thing in other words) will be enforced by the Courts in contravention
of an Act of Parliament. Some apparent exceptions to this rule no
doubt suggest themselves. But these apparent exceptions, as where,
for example, the Judges of the High Court of Justice make rules of
court repealing Parliamentary enactments, are resolvable into cases in
which Parliament either directly or indirectly sanctions subordinate
legislation. This is not the place for entering into any details as to the
nature of judicial legislation;? the matter is mentioned here only in
order to remove an obvious difficulty which might present itself to
some students. It will be necessary in the course of these lectures to
say a good deal more about Parliamentary sovereignty, but for the
present the above rough description of its nature may suffice. The
important thing is to make clear that the doctrine of Parliamentary
sovereignty is, both on its positive and on its negative side, fully
recognised by the law of England.

Unlimited Legislative Authority of Parliament

unimted  The classical passage on this subject is the following extract from

legislabive

authority  Blackstone’s Commentaries: —

of Parha-

ment. Sir Edward Coke,? says:

The power and jurisdiction of Parliament is so transcendent and absolute,
that it cannot be confined, either for causes or persons, within any bounds.

2 The reader who wishes for fuller information on the nature of judge-made law will find
what he wants in Dicey’s Law and Public Opinion in England, App. Noteiv. p. 481, and in Sir
Frederick Pollock’s Essays in Jurisprudence and Ethics, p. 237.

3 Fourth Institute, p. 36.
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And of this high court, he adds, it may be truly said, “Si antiquitatem spectes,
est vetustissima; si dignitatem, est honoratissima; si jurisdictionem, est capacissima.”’
It hath sovereign and uncontrollable authority in the making, confirming,
enlarging, restraining, abrogating, repealing, reviving, and expounding of
laws, concerning matters of all possible denominations, ecclesiastical or
temporal, civil, military, maritime, or criminal: this being the place where
that absolute despotic power, which must in all governments reside some-
where, is entrusted by the constitution of these kingdoms. All mischiefs and
grievances, operations and remedies, that transcend the ordinary course of
the laws, are within the reach of this extraordinary tribunal. It can regulate or
new-model the succession to the Crown; as was done in the reign of Henry
VIIL. and William III. It can alter the established religion of the land; as was
done in a variety of instances, in the reigns of king Henry VIII. and his three
children. It can change and create afresh even the constitution of the king-
dom and of parliaments themselves; as was done by the act of union, and
the several statutes for triennial and septennial elections. It can, in short, do
everything that is not naturally impossible; and therefore some have not
scrupled to call its power, by a figure rather too bold, the omnipotence of
Parliament. Trueitis, that what the Parliament doth, no authority upon
earth can undo. So thatitis a matter most essential to the liberties of this
kingdom, that such members be delegated to this important trust, as are
most eminent for their probity, their fortitude, and their knowledge; for it
was a known apophthegm of the great lord treasurer Burleigh, “that Eng-
land could never be ruined but by a Parliament’’: and, as Sir Matthew Hale
observes, this being the highest and greatest court over which none other
can have jurisdiction in the kingdom, if by any means a misgovernment
should any way fall upon it, the subjects of this kingdom are left without all
manner of remedy. To the same purpose the president Montesquieu, though
I trust too hastily, presages; that as Rome, Sparta, and Carthage have lost
their liberty and perished, so the constitution of England will in time lose its
liberty, will perish: it will perish whenever the legislative power shall be-
come more corrupt than the executive.*

De Lolme has summed up the matter in a grotesque expression
which has become almost proverbial. “It is a fundamental principle
with English lawyers, that Parliament can do everything but make a
woman a man, and a man a woman.”’

This supreme legislative authority of Parliament is shown histori-
cally in a large number of instances.

4 Blackstone, Commentaries, i. pp. 160, 161. Compare as to sovereignty of Parliament, De
Republica Anglorum; A Discourse on the Commonwealth of England, by Sir Thomas Smith,
edited by L. Alston, Book ii, chap. i. p. 148. The book was originally published in 1583.
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The descent of the Crown was varied and finally fixed under the
Act of Settlement, 12 & 13 William III., c. 2; the King occupies the
throne under a Parliamentary title; his claim to reign depends upon
and is the result of a statute. This is a proposition which, at the
present day, no one is inclined either to maintain or to dispute; buta
glance at the statute-book shows that not much more than two
hundred years ago Parliament had to insist strenuously upon the
principle of its own lawful supremacy. The first section of 6 Anne, c.
7, enacts (inter alia),

That if any person or persons shall maliciously, advisedly, and directly by
writing or printing maintain and affirm that our sovereign lady the Queen
that now is, is not the lawful and rightful Queen of these realms, or that the
pretended Prince of Wales, who now styles himself King of Great Britain, or
King of England, by the name of James the Third, or King of Scotland, by
the name of James the Eighth, hath any right or title to the Crown of these
realms, or that any other person or persons hath or have any right or title to
the same, otherwise than according to an Act of Parliament made in England
in the first year of the reign of their late Majesties King William and Queen
Mary, of ever blessed and glorious memory, intituled, An Act declaring the
rights and liberties of the subject, and settling the succession of the Crown;
and one other Act made in England in the twelfth year of the reign of his said
late Majesty King William the Third, intituled, An Act for the further limita-
tion of the Crown, and better securing the rights and liberties of the subject;
and the Acts lately made in England and Scotland mutually for the union of
the two kingdoms; or that the Kings or Queens of this realm, with and by the
authority of Parliament, are not able to make laws and statutes of sufficient
force and validity to limit and bind the Crown, and the descent, limitation,
inheritance, and government thereof; every such person or persons shall be
guilty of high treason, and being thereof lawfully convicted, shall be ad-
judged traitors, and shall suffer pains of death, and all losses and forfeitures
asin cases of high treason.s

The Acts of Union (to one of which Blackstone calls attention)
afford a remarkable example of the exertion of Parliamentary author-
ity. But there is no single statute which is more significant either as to
the theory or as to the practical working of the constitution than the
Septennial Act.® The circumstances of its enactment and the nature of
the Act itself merit therefore special attention.

5 6 Anne, c. 41 (otherwise 6 Anne, c. 7), sec. 1. This enactment is still in force.
6 1Georgel. st. 2, c. 38.
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ol In 1716 the duration of Parliament was under an Act of 1694 limited

* tothree years, and a general election could not be deferred beyond
1717. The King and the Ministry were convinced (and with reason)
that an appeal to the electors, many of whom were Jacobites, might
be perilous not only to the Ministry but to the tranquillity of the state.
The Parliament then sitting, therefore, was induced by the Ministry
to pass the Septennial Act by which the legal duration of parliament
was extended from three to seven years, and the powers of the then
existing House of Commons were in effect prolonged for four years
beyond the time for which the House was elected. This was a much
stronger proceeding than passing say an Act which enabled future
Parliaments to continue in existence without the necessity for a gen-
eral election during seven instead of during three years. The statute
was justified by considerations of statesmanship and expediency.
This justification of the Septennial Act must seem to every sensible
man so ample that it is with some surprise that one reads in writers so
fair and judicious as Hallam or Lord Stanhope attempts to minimise
the importance of this supreme display of legislative authority. Hal-
lam writes:

Nothing can be more extravagant than what is sometimes confidently pre-
tended by the ignorant, that the legislature exceeded its rights by this enact-
ment; or, if that cannot legally be advanced, that it at least violated the trust
of the people, and broke in upon the ancient constitution.

This remark he bases on the ground that

the law for triennial Parliaments was of little more than twenty years’ con-

tinuance. It was an experiment, which, as was argued, had proved unsuc-

cessful; it was subject, like every other law, to be repealed entirely, or to be
modified at discretion.”

Lord Stanhope says:

We may . . . cast aside the foolish idea that the Parliament overstepped its
legitimate authority in prolonging its existence; an idea which was indeed
urged by party-spirit at the time, and which may still sometimes pass current

7 Hallam, Constitutional History of England, iii. (1872 ed.), p. 236.
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in harangues to heated multitudes, but which has been treated with utter
contempt by the best constitutional writers.®

Constie- - These remarks miss the real point of the attack on the Septennial
gg;t&rr‘f:;f Act, and also conceal the constitutional importance of the statute. The
thirty-one peers who protested against the Bill because (among other

grounds)

itis agreed, that the House of Commons must be chosen by the people, and
when so chosen, they are truly the representatives of the people, which they
cannot be so properly said to be, when continued for a longer time than

that for which they were chosen; for after that time they are chosen by the
Parliament, and not the people, who are thereby deprived of the only rem-
edy which they have against those, who either do not understand, or
through corruption, do wilfully betray the trust reposed in them; which
remedy is, to choose better men in their places,®

hit exactly the theoretical objection to it. The peculiarity of the Act
was not that it changed the legal duration of Parliament or repealed
the Triennial Act; the mere passing of a Septennial Actin 1716 was not
and would never have been thought to be anything more startling or
open to graver censure than the passing of a Triennial Act in 1694.
What was startling was that an existing Parliament of its own author-
ity prolonged its own legal existence. Nor can the argument used by
Priestley,? and in effect by the protesting Peers

that Septennial Parliaments were at first a direct usurpation of the rights of
the people; for by the same authority that one Parliament prolonged their
own power to seven years, they might have continued it to twice seven, or
like the Parliament of 1641 have made it perpetual

be treated as a blunder grounded simply on the “ignorant assump-
tion” that the Septennial Act prolonged the original duration of Par-
liament.!! The contention of Priestley and others was in substance
that members elected to serve for three years were constitutionally so

8 Lord Mahon, History of England, i. p. 302.

9 Thorold Rogers, Protests of the Lords, i. p. 218.

10 See Priestley on Government (1771), p. 20.

11 Hallam, Constitutional History, iii. (1872 ed.), p. 236 (n.).
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far at least the delegates or agents of their constituents that they could
not, without an inroad on the constitution, extend their own author-
ity beyond the period for which it was conferred upon them by their
principals, i.e. the electors. There are countries, and notably the
United States, where an Act like the Septennial Act would be held
legally invalid; no modern English Parliament would for the sake of
keeping a government or party in office venture to pass say a Decen-
nial Act and thus prolong its own duration; the contention therefore
that Walpole and his followers in passing the Septennial Act violated
the understandings of the constitution has on the face of it nothing
absurd. Parliament made a legal though unprecedented use of its
powers. To under-rate this exertion of authority is to deprive the
Septennial Act of its true constitutional importance. That Act proves
to demonstration that in a legal point of view Parliament is neither
the agent of the electors nor in any sense a trustee for its constituents.
Itis legally the sovereign legislative power in the state, and the Sep-
tennial Act is at once the result and the standing proof of such Par-

, liamentary sovereignty.
wter  Hitherto we have looked at Parliament as legally omnipotent in

weof

- regard to public rights. Let us now consider the position of Parlia-

«nt with

s ment in regard to those private rights which are in civilised states

justly held spedially secure or sacred. Coke (it should be noted) par-
ticularly chooses interference with private rights as specimens of Par-
liamentary authority.

Yet some examples are desired. Daughters and heirs apparent of a man or
woman, may by Act of Parliament inherit during the life of the ancestor.

It may adjudge an infant, or minor, of full age.

To attaint a man of treason after his death.

To naturalise a mere alien, and make him a subject born. It may bastard a
child that by law is legitimate, viz. begotten by an adulterer, the husband
being within the four seas.

To legitimate one that is illegitimate, and born before marriage absolutely.
And to legitimate secundum quid, but not simpliciter. 12

Coke is judicious in his choice of instances. Interference with public
rights is at bottom a less striking exhibition of absolute power than

12 Coke, Fourth Institute, p. 36.
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is the interference with the far more important rights of individuals; a
ruler who might think nothing of overthrowing the constitution of his
country, would in all probability hesitate a long time before he
touched the property or interfered with the contracts of private per-
sons. Parliament, however, habitually interferes, for the public ad-
vantage, with private rights. Indeed such interference has now
(greatly to the benefit of the community) become so much a matter of
course as hardly to excite remark, and few persons reflect what a sign
this interference is of the supremacy of Parliament. The statute-book
teems with Acts under which Parliament gives privileges or rights to
particular persons or imposes particular duties or liabilities upon
other persons. This is of course the case with every railway Act, but
no one will realise the full action, generally the very benefidial action
of Parliamentary sovereignty, who does not look through a volume
or two of what are called Local and Private Acts. These Acts are just as
much Acts of Parliament as any Statute of the Realm. They deal with
every kind of topic, as with railways, harbours, docks, the settlement
of private estates, and the like. To these you should add Acts such as
those which declare valid marriages which, owing to some mistake of
form or otherwise, have not been properly celebrated, and Acts,
common enough at one time but now rarely passed, for the divorce of
married persons.

One further class of statutes deserve in this connection more notice
than they have received—these are Acts of Indemnity.

An Act of Indemnity is a statute, the object of which is to make
legal transactions which when they took place were illegal, or to free
individuals to whom the statute applies from liability for having bro-
ken the law; enactments of this kind were annually passed with
almost unbroken regularity for more than a century (1727-1828) to
free Dissenters from penalties, for having accepted municipal offices
without duly qualifying themselves by taking the sacrament accord-
ing to the rites of the Church of England. To the subject of Acts of
Indemnity, however, we shall return in a later chapter.?? The point to
be now noted is that such enactments being as it were the legalisation

13 See Chap. V. post.
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of illegality are the highest exertion and crowning proof of sovereign
power.

So far of the sovereignty of Parliament from its positive side: let us
now look at the same doctrine from its negative aspect.

The Absence of Any Competing Legislative Power

The King, each House of Parliament, the Constituencies, and the
Law Courts, either have at one time claimed, or might appear to
daim, independent legislative power. It will be found, however, on
examination that the claim can in none of these cases be made good.

TheKing Legislative authority originally resided in the King in
Council, * and even after the commencement of Parliamentary legis-
lation there existed side by side with it a system of royal legislation
under the form of Ordinances, !5 and (at a later period) of Proclama-
tions.

These had much the force of law, and in the year 1539 the Act 31
Henry VIIL, c. 8, formally empowered the Crown to legislate by
means of proclamations. This statute is so short and so noteworthy
that it may well be quoted in extenso.

The King for the time being, with the advice of his Council, or the more part
of them, may set forth proclamations under such penalities and pains as to
him and them shall seem necessary, which shall be observed as though they
were made by Act of Parliament; but this shall not be prejudicial to any
person’s inheritance, offices, liberties, goods, chattels, or life; and whosoever
shall willingly offend any article contained in the said proclamations, shall
pay such forfeitures, or be so long imprisoned, as shall be expressed in the
said proclamations; and if any offending will depart the realm, to the intent
he will not answer his said offence, he shall be adjudged a traitor. 6

This enactment marks the highest point of legal authority ever
reached by the Crown, and, probably because of its inconsistency
with the whole tenor of English law, was repealed in the reign of
Edward the Sixth. Itis curious to notice how revolutionary would

14 See Stubbs, Constitutional History, i. pp. 126~128, and ii. pp. 245-247.
15 Stubbs, ibid. ii. chap. xv.
16 31 Henry VIII., c. 8.
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have been the results of the statute had it remained in force. It must
have been followed by two consequences. An English king would
have become nearly as despotic as a French monarch. The statute
would further have established a distinction between “laws” prop-
erly so called as being made by the legislature and “ordinances”
having the force of law, though not in strictness laws as being rather
decrees of the executive power than Acts of the legislature. This
distinction exists in one form or another in most continental states,
and is not without great practical utility. In foreign countries the
legislature generally confines itself to laying down general principles
of legislation, and leaves them with great advantage to the public to
be supplemented by decrees or regulations which are the work of the
executive. The cumbersomeness and prolixity of English statute law
is due in no small measure to futile endeavours of Parliament to work
out the details of large legislative changes. This evil has become so
apparent that in modern times Acts of Parliament constantly contain
provisions empowering the Privy Council, the judges, or some other
body, to make rules under the Act for the determination of details
which cannot be settled by Parliament. But this is only an awkward
mitigation!” of an acknowledged evil, and the substance no less than
the form of the law would, it is probable, be a good deal improved if
the executive government of England could, like that of France, by
means of decrees, ordinances, or proclamations having the force of
law, work out the detailed application of the general principles em-
bodied in the Acts of the legislature.8 In this, as in some other
instances, restrictions wisely placed by our forefathers on the growth

17 A critic has objected to the words “awkward mitigation of an acknowledged evil” on the
ground that they condemn in England a system which as it exists abroad is referred to as
being not without great practical utility. The expression objected to is, however, justifiable.
Under the English system elaborate and detailed statutes are passed, and the power to
make rules under the statute, e.g. by order in council or otherwise, is introduced only in
cases where it is obvious that to embody the rules in the statute is either highly inexpedient
or practically impossible. Under the foreign, and espedially the French system, the form of
laws, or in other words, of statutes, is permanently affected by the knowledge of legislators
and draftsmen that any law will be supplemented by decrees. English statutes attempt, and
with very little success, to provide for the detailed execution of the laws enacted therein.
Foreign laws are, what every law ought to be, statements of general principles.

18 See Duguit, Manuel de Droit Public Frangais— Droit Constitutionnel, ss. 140, 141.
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of royal power, are at the present day the cause of unnecessary
restraints on the action of the executive government. For the repeal of
31Henry VIIL,, c. 8, rendered governmental legislation, with all its
defects and merits, impossible, and left to proclamations only such
weight as they might possess at common law. The exact extent of this
authority was indeed for some time doubtful. In 1610, however, a
solemn opinion or protest of the judges*® established the modern
doctrine that royal proclamations have in no sense the force of law;
they serve to call the attention of the public to the law, but they
cannot of themselves impose upon any man any legal obligation or
duty not imposed by common law or by Act of Parliament. In 1766
Lord Chatham attempted to prohibit by force of proclamation the
exportation of wheat, and the Act of Indemnity (7 George I1I., c. 7),
passed in consequence of this attempt, may be considered the final
legislative disposal of any claim on the part of the Crown to make law
by force of proclamation.

The main instances?® where, in modern times, proclamations or
orders in council are of any effect are cases either where, at common
law, a proclamation is the regular mode, not of legislation, but of

19 See Coke, 12 Rep. p. 74; and Gardiner, History of England, ii. pp. 104, 105.
20 In rare instances, which are survivals from the time when the King of England was the
true “sovereign” in the technical sense of that term, the Crown exercises legislative func-
tions in virtue of the prerogative. Thus the Crown can legislate, by procdlamations or orders
in council, for a newly conquered country (Campbell v. Hall, Cowp. 204), and has claimed
the right, though the validity thereof is doubtful, to legislate for the Channel Islands by
orders in council. In the Matter of the States of Jersey, gMoore P. C., n. s. 184, 262. See
Stephen, Commentaries (8th ed.), i. pp. 100—102. “The Channel Islands indeed claim to have
conquered England, and are the sole fragments of the dukedom of Normandy which still
continue attached to the British Crown. For this reason, in these islands alone of all British
possessions does any doubt arise as to whether an Act of the imperial Parliament is of its
own force binding law. In practice, when an Act is intended to apply to them, a section is
inserted authorising the King in Coundil to issue an Order for the application of the Act to
these islands, and requiring the registration of that Order in the islands, and the Order in
Council is made by the King and registered by the States accordingly.” Sir H. Jenkyns,
British Rule and Jurisdiction beyond the Seas, p. 37. But whatever doubt may arise in the
Channel Islands, every English lawyer knows that any English court will hold that an Act of
Parliament dearly intended to apply to the Channel Islands is in force there proprio vigore,
whether registered by the States or not.

As to the legislative power of the Crown in Colonies which are not self-governing, see
further British Rule and Jurisdiction beyond the Seas, p. 95.
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announcing the executive will of the King, as when Parliament is
summoned by proclamation, or else where orders in council have
authority given to them by Act of Parliament.

Housesof - Resolutions of Either House of Parliament  The House of Commons,
at any rate, has from time to time appeared to claim for resolutions of
the House, something like legal authority. That this pretension can-
not be supported is certain, but there exists some difficulty in defin-
ing with precision the exact effect which the Courts concede to a
resolution of either House.

Two points are, however, well established.

Resolutions  First, the resolution of neither House is a law.

House. This is the substantial result of the case of Stockdale v. Hansard.?!
The gist of the decision in that case is that a libellous document did
not cease to be a libel because it was published by the order of the
House of Commons, or because the House subsequently resolved
that the power of publishing the report which contained it, was an
essential incident to the constitutional functions of Parliament.

Secondly, each House of Parliament has complete control over its
own proceedings, and also has the right to protect itself by commit-
ting for contempt any person who commits any injury against, or
offers any affront to the House, and no Court of law will inquire into
the mode in which either House exercises the powers which it by law
possesses.??

The practical difficulty lies in the reconciliation of the first with the
second of these propositions, and is best met by following out the
analogy suggested by Mr. Justice Stephen, between a resolution of
the House of Commons, and the decision of a Court from which
there is no appeal.

I do not say that the resolution of the House is the judgment of a Court not
subject to our revision; but it has much in common with such a judgment.
The House of Commons is not a Court of Justice; but the effect of its privilege
to regulate its own internal concerns, practically invests it with a judicial

219A. &E. 1.

22 See Stockdale v. Hansard, 9 A. & E. 1; Case of Sheriff of Middlesex, 11 A. & E. 273; Burdett v.
Abbot, 14 East, 1, 111, 131; Bradlaugh v. Gossett, 12 Q. B. D. 272.
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character when it has to apply to particular cases the provisions of Acts of
Parliament. We must presume that it discharges this function properly, and
with due regard to the laws, in the making of which it has so great a share. If
its determination is not in accordance with law, this resembles the case of an
error by a judge whose dedision is not subject to appeal. There is nothing
startling in the recognition of the fact that such an error is possible. If, for
instance, a jury in a criminal case give a perverse verdict, the law has pro-
vided no remedy. The maxim that there is no wrong without a remedy, does
not mean, as it is sometimes supposed, that there is a legal remedy for every
moral or political wrong. If this were its meaning, it would be manifestly
untrue. There is no legal remedy for the breach of a solemn promise not
under seal, and made without consideration; nor for many kinds of verbal
slander, though each may involve utter ruin; nor for oppressive legislation,
though it may reduce men practically to slavery; nor for the worst damage to
person and property inflicted by the most unjust and cruel war. The maxim
means only that legal wrong and legal remedy are correlative terms; and it
would be more intelligibly and correctly stated, if it were reversed, so as to
stand, “Where there is no legal remedy, there is no legal wrong.”23

The law therefore stands thus. Either House of Parliament has the

suons fullest power over its own proceedings, and can, like a Court, commit
ather

for contempt any person who, in the judgment of the House, is guilty
of insult or affront to the House. The Case of the Sheriff of Middlesex?*
carries this right to the very farthest point. The Sheriff was impris-
oned for contempt under a warrant issued by the Speaker. Every one
knew that the alleged contempt was nothing else than obedience by
the Sheriff to the judgment of the Court of Queen’s Bench in the case
of Stockdale v. Hansard, and that the Sheriff was imprisoned by the
House because under such judgment he took the goods of the de-
fendant Hansard in execution. Yet when the Sheriff was brought by
Habeas Corpus before the Queen’s Bench the Judges held that they
could not inquire what were the contempts for which the Sheriff was
committed by the House. The Courts, in other words, do not claim
any right to protect their own officials from being imprisoned by the
House of Commons for alleged contempt of the House, even though
the so-called contempt is nothing else than an act of obedience to the
Courts. A declaration or resolution of either House, on the other

23 Bradlaugh v. Gossett, 12 Q. B. D. 271, 28s5.
24 1uA.&E. 273.
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hand, is not in any sense a law. Suppose that X were by order of the
House of Commons to assault A out of the House, irrespective of any
act done in the House, and not under a warrant committing A for
contempt; or suppose that X were to commit some offence by which
he incurred a fine under some Act of Parliament, and that such fine
were recoverable by A as a common informer. No resolution of

the House of Commons ordering or approving of X's act could be
pleaded by X as a legal defence to proceedings, either civil or crimi-
nal, against him. 25 If proof of this were wanted it would be afforded
by the Act 3 & 4 Vict. c. 9. The object of this Act, passed in conse-
quence of the controversy connected with the case of Stockdale v.
Hansard, is to give summary protection to persons employed in the
publication of Parliamentary papers, which are, it should be noted,
papers published by the order of one or other of the Houses of
Parliament. The necessity for such an Act is the clearest proof that an
order of the House is not of itself a legal defence for the publication of
matters which would otherwise be libellous. The House of Commons

by invoking the authority of the whole Legislature to give validity to the plea
they had vainly set up in the action [of Stockdale v. Hansard], and by not
appealing against the judgment of the Court of Queen’s Bench, had, in
effect, admitted the correctness of that judgment and affirmed the great
principle on which it was founded, viz. that no single branch of the Legisla-
ture can, by an assertion of its alleged privileges, alter, suspend, or super-
sede any known law of the land, or bar the resort of any Englishman to any
remedy, or his exercise and enjoyment of any right, by that law estab-
lished.26

25 Conf. Attorney -General v. Bradlaugh, 14 Q. B. D. (C. A.), 667.

26 Amould, Memoir of Lord Denman, ii. p. 70. Nothing is harder to define than the extent of
the indefinite powers or rights possessed by either House of Parliament under the head of
privilege or law and custom of Parliament. The powers exercised by the Houses, and
espedially in practice by the House of Commons, make a near approach to an authority
above that of the ordinary law of the land. Parliamentary privilege has from the nature of
things never been the subject of precise legal definition. One or two points are worth notice
as being clearly established.

1. Either House of Parliament may commit for contempt, and the Courts will not go
behind the committal and inquire into the facts constituting the alleged contempt. Hence
either House may commit to prison for contempt any person whom the House think guilty
of contempt.
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The Vote of the Parliamentary Electors Expressions are constantly
used in the course of political discussions which imply that the body
of persons entitled to choose members of Parliament possess under
the English constitution some kind of legislative authority. Such lan-
guage is, as we shall see, not without a real meaning;?’ it points to the
important consideration that the wishes of the constituendes influ-
ence the action of Parliament. But any expressions which attribute to
Parliamentary electors a legal part in the process of law-making are
quite inconsistent with the view taken by the law of the position of an
elector. The sole legal right of electors under the English constitution
is to elect members of Parliament. Electors have no legal means of
initiating, of sanctioning, or of repealing the legislation of Parliament.
No Court will consider for a moment the argument that a law is
invalid as being opposed to the opinion of the electorate; their opin-
ion can be legally expressed through Parliament, and through Par-
liament alone. This is not a necessary incident of representative
government. In Switzerland no change can be introduced in the con-
stitution?® which has not been submitted for approval or disapproval
to all male citizens who have attained their majority; and even an
ordinary law which does notinvolve a change in the constitution
may, after it has been passed by the Federal Assembly, be submitted

2. The House of Lords have power to commit an offender to prison for a specified term,
even beyond the duration of the session (May, Parliamentary Practice (11th ed.), pp. 91, 92).
But the House of Commons do not commit for a definite period, and prisoners committed
by the House are, if not sooner discharged, released from their confinement on a proroga-
tion. If they were held longer in custody they would be discharged by the Courts upon a
writ of Habeas Corpus (May, Parliamentary Practice, chap. iii.).

3. Alibel upon either House of Parliament or upon a member thereof, in his character of
amember, has been often treated as a contempt. (Ibid.)

4. The Houses and all the members thereof have all the privileges as to freedom of
speech, etc., necessary for the performance of their duties. (See generally May’s Parliamen-
tary Practice, chap. iii.} Compare as to Parliamentary privilege Shaftesbury’s Case, 6 St. Tr.
1269; Flower’s Case, 8 T. R. 314; Ashby v. White, 15Sm. L. Cas. (gth ed.), 268; Wilkes’s Case, 19
St. Tr. 1153; Burdett v. Colman, 14 East, 163; Rex v. Creevy, 1M. & S. 273; Clarke v. Bradlaugh, 7
Q.B.D. 38, 8. App. Cas. 354; The Attorney-General v. Bradlaugh, 14 Q. B. D. 667.

27 See pp. 27— 30, post.
28 Constitution Fédérale de la Confédération Swisse, Arts. 118—121; see Adams, The Swiss Confed-
eration, chap. vi.
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on the demand of a certain number of citizens to a popular vote, and
is annulled if a vote is not obtained in its favour.2®

The Law Courts A large proportion of English law is in reality
made by the judges, and whoever wishes to understand the nature
and the extent of judicial legislation in England, should read Pollock’s
admirable essay on the Science of Case Law.3° The topicis too wide a
one to be considered at any length in these lectures. All that we need
note is that the adhesion by our judges to precedent, that is, their
habit of deciding one case in accordance with the principle, or sup-
posed principle, which governed a former case, leads inevitably to
the gradual formation by the Courts of fixed rules for decision, which
are in effect laws. This judicial legislation might appear, at first sight,
inconsistent with the supremacy of Parliament. But this is not so.
English judges do not claim or exercise any power to repeal a Statute,
whilst Acts of Parliament may override and constantly do override
the law of the judges. Judicial legislation is, in short, subordinate
legislation, carried on with the assent and subject to the supervision
of Parliament.

ALLEGED LEGAL LIMITATIONS ON THE LEGISLATIVE
SOVEREIGNTY OF PARLIAMENT

All that can be urged as to the speculative difficulties of placing any
limits whatever on sovereignty has been admirably stated by Austin
and by Professor Holland.3! With these difficulties we have, at this
moment, no concern. Nor is it necessary to examine whether it be or
be not true, that there must necessarily be found in every state some
person, or combination of persons, which, according to the constitu-
tion, whatever be its form, can legally change every law, and there-

29 Constitution Fédérale de ln Confédération Swisse, Art. 8g.

30 Pollock, Essays in Jurisprudence and Ethics, p. 237, and see Dicey, Law and Opinion in
England (2nd ed.), pp. 361, 483.

31 See Austin, Jurisprudence, i. (4th ed.), pp. 270- 274, and Holland, Jurisprudence (10th ed.),
Pp- 47— 52 and 359-363. The nature of sovereignty is also stated with brevity and clearness
in Lewis, Use and Abuse of Political Terms, pp. 37~ 53. Compare, for a different view, Bryce,
Studies in History and Jurisprudence, ii., Essay ix., Obedience; and Essay x., The Nature of
Sovereignty.
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fore constitutes the legally supreme power in the state. Our whole
business is now to carry a step further the proof that, under the
English constitution, Parliament does constitute such a supreme
legislative authority or sovereign power as, according to Austin and
other jurists, must exist in every civilised state, and for that purpose
to examine into the validity of the various suggestions, which have
from time to time been made, as to the possible limitations on Par-
liamentary authority, and to show that none of them are counte-
nanced by English law.

The suggested limitations are three in number.32

First, Acts of Parliament, it has been asserted, are invalid if they are
opposed to the principles of morality or to the doctrines of interna-
tonal law. Parliament, it is in effect asserted, cannot make a law
opposed to the dictates of private or public morality. Thus Blackstone
lays down in so many words that the

law of nature being coeval with mankind, and dictated by God himself, is of
course superior in obligation to any other. It is binding over all the globe, in
all countries, and at all times: no human laws are of any validity if contrary to
this; and such of them as are valid derive all their force and all their author-
ity, mediately or immediately, from this original;33

and expressions are sometimes used by modern judges which imply
that the Courts might refuse to enforce statutes going beyond the
proper limits (internationally speaking) of Parliamentary authority.34
But to words such as those of Blackstone, and to the obiter dicta of the
Bench, we must give a very qualified interpretation. There is no legal
basis for the theory that judges, as exponents of morality, may over-
rule Acts of Parliament. Language which might seem to imply this

32 Another limitation has been suggested more or less distinctly by judges such as Coke (12
Rep. 76; and Hearn, Government of England (2nd ed.), pp. 48, 49); an Act of Parliament
cannot (it has been intimated) overrule the principies of the common law. This doctrine
once had a real meaning (see Maine, Early History of Institutions, pp. 381, 382), butit has
never received systematic judidial sanction and is now obsolete. See Colonial Laws Validity
Act, 1865, 28 & 29 Vict. c. 63.

33 Blackstone, Commentaries, i. p. 40; and see Hearn, Government of England (2nd ed.), pp.
48, 49.
34 See Ex parte Blain, 12 Ch. D. (C. A.), 522, 531, judgment of Cotton, L. .
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amounts in reality to nothing more than the assertion that the judges,
when attempting to ascertain what is the meaning to be affixed to an
Act of Parliament, will presume that Parliament did not intend to
violate3* the ordinary rules of morality, or the principles of interna-
tional law, and will therefore, whenever possible, give such an in-
terpretation to a statutory enactment as may be consistent with the
doctrines both of private and of international morality. A modern
judge would never listen to a barrister who argued that an Act of
Parliament was invalid because it was immoral, or because it went
beyond the limits of Parliamentary authority. The plain truth is that
our tribunals uniformly act on the principle that a law alleged to be a
bad law is ex hypothesi a law, and therefore entitled to obedience by
the Courts.

Secondly, doctrines have at times3¢ been maintained which went
very near to denying the right of Parliament to touch the Prerogative.

In the time of the Stuarts3” the doctrine was maintained, not only
by the King, but by lawyers and statesmen who, like Bacon, favoured
the increase of royal authority, that the Crown possessed under the
name of the “prerogative” a reserve, so to speak, of wide and in-
definite rights and powers, and that this prerogative or residue of
sovereign power was superior to the ordinary law of the land. This
doctrine combined with the deduction from it that the Crown could
suspend the operation of statutes, or at any rate grant dispensation
from obedience to them, certainly suggested the notion that the high
powers of the prerogative were to a certain extent beyond the reach of
Parliamentary enactment. We need not, however, now enter into the
political controversies of another age. All that need be noticed is
that though certain powers—as, for example, the right of making
treaties—are now left by law in the hands of the Crown, and are
exercised in fact by the executive government, no modern lawyer
would maintain that these powers or any other branch of royal au-

35 See Colquhoun v. Brooks, 21Q. B. D. (C. A)), 52; and compare the language of Lord Esher,
pp- 57, 58, with the judgment of Fry, L. ]., ibid. pp. 61. 62.

36 See Stubbs, Constitutional History, ii. pp. 239, 486, 513—515.

37 Gardiner, History, iii. pp. 1~ 5; compare, as to Bacon’s view of the prerogative, Francis
Bacon, by Edwin A. Abbott, pp. 140, 260, 279.
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thority could not be regulated or abolished by Act of Parliament, or,
what is the same thing, that the judges might legally treat as invalid a
statute, say, regulating the mode in which treaties are to be made, or
making the assent or the Houses of Parliament necessary to the val-
idity of a treaty.®8

Thirdly, language has occasionally been used in Acts of Parliament
which implies that one Parliament can make laws which cannot be
touched by any subsequent Parliament, and that therefore the legisla-
tive authority of an existing Parliament may be limited by the enact-
ments of its predecessors.3°

That Parliaments have more than once intended and endeavoured
to pass Acts which should tie the hands of their successors is certain,
but the endeavour has always ended in failure. Of statutes intended
to arrest the possible course of future legislation, the most notewor-
thy are the Acts which embody the treaties of Union with Scotland*°
and Ireland.#! The legislators who passed these Acts assuredly in-
tended to give to certain portions of them more than the ordinary
effect of statutes. Yet the history of legislation in respect of these very

38 Compare the parliamentary practice in accordance with which the consent or recom-
mendation of the Crown is required to the introduction of bills touching the prerogative or
the interests of the Crown.

39 This doctrine was known to be erroneous by Bacon. “The principal law that was made
this Parliament was a law of a strange nature, rather just than legal, and more magnani-
mous than provident. This law did ordain, That no person that did assist in arms or
otherwise the King for the time being, should after be impeached therefor, or attainted
either by the course of law or by Act of Parliament; for if any such act of attainder did hap to
be made, it should be void and of none effect. . . . But the force and obligation of this law
was in itself illusory, as to the latter part of it; (by a precedent Act of Parliament to bind or
frustrate a future). For a supreme and absolute power cannot conclude itself, neither can
that which is in nature revocable be made fixed; no more than if a man should appoint or
dedclare by his will that if he made any later will it should be void. And for the case of the Act
of Parliament, there is a notable precedent of it in King Henry the Eighth’s time, who
doubting he might die in the minority of his son, provided an Act to pass, That no statute
made during the minority of a king should bind him or his successors, except it were
confirmed by the king under his great seal at his full age. But the first Act that passed in
King Edward the Sixth’s time was an Act of repeal of that former Act; at which time
nevertheless the King was minor. But things that do not bind may satisfy for the time.”
Works of Francis Bacon, vi., by Spedding, Eilis, and Heath (1861), pp. 159, 160.

40 The Union with Scotland Act, 1706, 6 Anne, c. 11.
41 The Union with Ireland Act, 1800, 39 & 40 Geo. 111, c. 67.
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Acts affords the strongest proof of the futility inherent in every at-
tempt of one sovereign legislature to restrain the action of another
equally sovereign body. Thus the Act of Union with Scotland enacts
in effect that every professor of a Scotch University shall acknowl-
edge and profess and subscribe the Confession of Faith as his profes-
sion of faith, and in substance enacts that this provision shall be a
fundamental and essential condition of the treaty of union in all time
coming.42 But this very provision has been in its main part repealed
by the Universities (Scotland) Act, 1853,43 which relieves most profes-
sors in the Scotch universities from the necessity of subscribing the
Confession of Faith. Nor is this by any means the only inroad made
upon the terms of the Act of Union; from one point of view at any
rate the Act 10 Anne, c. 12,*4 restoring the exercise of lay patronage,
was a direct infringement upon the Treaty of Union. The intended
unchangeableness, and the real liability of these Acts or treaties to be
changed by Parliament, comes out even more strikingly in the history
of the Act of Union with Ireland. The fifth Article of that Act runs as
follows:

That it be the fifth article of Union, that the Churches of England and Ireland
as now by law established, be united into one Protestant episcopal Church,
to be called the United Church of England and Ireland; and that the doctrine,
worship, discipline, and government of the said United Church shall be and
shall remain in full force for ever, as the same are now by law established for
the Church of England; and that the continuance and preservation of the
said United Church , as the established Church of England and Ireland, shall
be deemed and be taken to be an essential and fundamental part of the
Union.

That the statesmen who drew and passed this Article meant to
bind the action of future Parliaments is apparent from its language.
That the attempt has failed of success is apparent to every one who
knows the contents of the Irish Church Act, 1869.

One Act, indeed, of the British Parliament might, looked at in the
light of history, claim a peculiar sanctity. It is certainly an enactment

42 See 6 Anne, c. 11, art. 25.
43 16 & 17Vict. c. 89, 5. 1.
44 Compare Innes, Law of Creeds in Scotland, pp. 118-121.
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of which the terms, we may safely predict, will never be repealed and
the spirit will never be violated. This Act is the Taxation of Colonies
Act, 1778.45 It provides that Parliament

will notimpose any duty, tax, or assessment whatever, payable in any of his
Majesty’s colonies, provinces, and plantations in North America or the West
Indies; except only such duties as it may be expedient to impose for the reg-
ulation of commerce; the net produce of such duties to be always paid and
applied to and for the use of the colony, province, or plantation, in which the
same shall be respectively levied, in such manner as other duties collected by the
authority of the respective general courts, or general assemblies, of such colonies,
provinces, or plantations, are ordinarily paid and applied.*¢

This language becomes the more impressive when contrasted with
the American Colonies Act, 1776,4” which, being passed in that year
to repeal the Acts imposing the Stamp Duties, carefully avoids any
surrender of Parliament’s right to tax the colonies. There is no need to
dwell on the course of events of which these two Acts are a statutory
record. The point calling for attention is that though policy and pru-
dence condemn the repeal of the Taxation of Colonies Act, 1778, or
the enactment of any law inconsistent with its spirit, there is under
our constitution no legal difficulty in the way of repealing or overrid-
ing this Act. If Parliament were tomorrow to impose a tax, say on
New Zealand or on the Canadian Dominion, the statute imposing it
would be a legally valid enactment. As stated in short by a very
judicious writer—

Itis certain that a Parliament cannot so bind its successors by the terms of

any statute, as to limit the discretion of a future Parliament, and thereby

disable the Legislature from entire freedom of action at any future time when

it might be needful to invoke the interposition of Parliament to legislate for
the public welfare.*8

45 18 Geo. 1L, ¢. 12.
46 18Geo. 1., c. 12, 5. 1.
47 6Geo. III,, c. 12.

48 Todd, Parliamentary Government in the British Colonies, p. 192. It is a matter of curious,
though not uninstructive, speculation to consider why it is that Parliament, though on
several occasions passing Acts which were intended to be immutable, has never in reality
succeeded in restricting its own legislative authority.

This question may be considered either logically or historically.
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Parliamentary sovereignty is therefore an undoubted legal fact.

It is complete both on its positive and on its negative side. Parlia-
ment can legally legislate on any topic whatever which, in the judg-
ment of Parliament, is a fit subject for legislation. There is no power
which, under the English constitution, can come into rivalry with the
legislative sovereignty of Parliament.

The logical reason why Parliament has failed in its endeavours to enact unchangeable
enactments is that a sovereign power cannot, while retaining its sovereign character, restrict
its own powers by any particular enactment. An Act, whatever its terms, passed by Parlia-
ment might be repealed in a subsequent, or indeed in the same, session, and there would
be nothing to make the authority of the repealing Parliament less than the authority of the
Parliament by which the statute, intended to be immutable, was enacted. “Limited
Sovereignty,” in short, is in the case of a Parliamentary as of every other sovereign, a
contradiction in terms. Its frequent and convenient use arises from its in reality signifying,
and being by any one who uses words with any accuracy understood to signify, that some
person, e.g. a king, who was at one time a real sovereign or despot, and who is in name
treated as an actual sovereign, has become only a part of the power which is legally
supreme or sovereign in a particular state. This, it may be added, is the true position of the
king in most constitutional monarchies.

Let the reader, however, note that the impossibility of placing a limit of the exercise of
sovereignty does not in any way prohibit either logically, or in matter of fact, the abdication
of sovereignty. This is worth observation, because a strange dogma is sometimes put
forward that a sovereign power, such as the Parliament of the United Kingdom, can never
by its own act divest itself of sovereignty. This position is, however, clearly untenable. An
autocrat, such as the Russian Czar, can undoubtedly abdicate; but sovereignty or the
possession of supreme power in a state, whether it be in the hands of a Czar or of a
Parliament, is always one and the same quality. If the Czar can abdicate, so can a Parlia-
ment. To argue or imply that because sovereignty is not limitable (which is true) it cannot be
surrendered (which is palpably untrue) involves the confusion of two distinct ideas. It is
like arguing that because no man can, while he lives, give up, do what he will, his freedom
of volition, so no man can commit suicide. A sovereign power can divest itself of authority
in two ways, and (it is submitted) in two ways only. It may simply put an end to its own
existence. Parliament could extinguish itself by legally dissoving itself and leaving no means
whereby a subsequent Parliament could be legally summoned. (See Bryce, American Com-
monwealth, i, (3rd ed.), p. 242, note 1.) A step nearly approaching to this was taken by the
Barebones Parliament when, in 1653, it resigned its power into the hands of Cromwell. A
sovereign again may transfer sovereign authority to another person or body of persons. The
Parliament of England went very near doing this when, in 1539, the Crown was em-
powered to legislate by proclamation; and though the fact is often overlooked, the Parlia-
ments both of England and of Scotland did, at the time of the Union, each transfer
sovereign power to a new sovereign body, namely, the Parliament of Great Britain. This
Parliament, however, just because it acquired the full authority of the two legislatures by
which it was constituted, became in its turn a legally supreme or sovereign legislature,
authorised therefore, though contrary perhaps to the intention of its creators, to modify or
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No one of the limitations alleged to be imposed by law on the
absolute authority of Parliament has any real existence, or receives
any countenance, either from the statute-book or from the practice of
the Courts.

This doctrine of the legislative supremacy of Parliament is the very
keystone of the law of the constitution. Butit is, we must admit, a
dogma which does not always find ready acceptance, and it is well
worth while to note and examine the difficulties which impede the
admission of its truth.

abrogate the Act of Union by which it was constituted. If indeed the Act of Union had left
alive the Parliaments of England and of Scotland, though for one purpose only, namely, to
modify when necessary the Act of Union, and had conferred upon the Parliament of Great
Britain authority to pass any law whatever which did not infringe upon or repeal the Act of
Union, then the Act of Union would have been a fundamental law unchangeable legally by
the British Parliament: but in this case the Parliament of Great Britain would have been, not
asovereign, but a subordinate, legislature, and the ultimate sovereign body, in the techni-
cal sense of that term, would have been the two Parliaments of England and of Scotland
respectively. The statesmen of these two countries saw fit to constitute a new sovereign
Parliament, and every attempt to tie the hands of such a body necessarily breaks down, on
the logical and practical impossibility of combining absolute legislative authority with re-
strictions on that authority which, if valid, would make it cease to be absolute.

The historical reason why Parliament has never succeeded in passing immutable laws, or
in other words, has always retained its character of a supreme legislature, lies deep in the
history of the English people and in the peculiar development of the English constitution.
England has, at any rate since the Norman Conquest, been always governed by an absolute
legislator. This lawgiver was originally the Crown, and the peculiarity of the process by
which the English constitution has been developed lies in the fact that the legislative
authority of the Crown has never been curtailed, but has been transferred from the Crown
acting alone (or rather in Council) to the Crown acting first together with, and then in
subordination to, the Houses of Parliament. Hence Parliament, or in technical terms
the King in Parliament, has become—it would perhaps be better to say has always
remained—a supreme legislature. Itis well worth notice that on the one occasion when
English reformers broke from the regular course of English historical development, they
framed a written constitution, anticipating in many respects the constitutionalism of the
United States, and placed the constitution beyond the control of the ordinary legislature. It
is quite clear that, under the Instrument of Government of 1653, Cromwell intended certain
fundamentals to be beyond the reach of Parliament. It may be worth observing that the
constitution of 1653 placed the Executive beyond the control of the legislature. The Protector
under it occupied a position which may well be compared either with that of the American
President or of the German Emperor. See Harrison, Cromwell, pp. 194—203. For a view of
sovereignty which, though differing to a certain extent from the view put forward in this
work, is full of interest and instruction, my readers are referred to Professor Sidgwick’s
Elements of Politics, ch. xxxi. “Sovereignty and Order.”
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LAW OF THE CONSTITUTION

DIFFICULTIES AS TO THE DOCTRINE
OF PARLIAMENTARY SOVEREIGNTY

The reasons why many persons find it hard to accept the doctrine
of Parliamentary sovereignty are twofold.

The dogma sounds like a mere application to the British constitu-
tion of Austin’s theory of sovereignty, and yet intelligent students of
Austin must have noticed that Austin’s own conclusion as to the
persons invested with sovereign power under the British constitution
does not agree with the view put forward, on the authority of English
lawyers, in these lectures. For while lawyers maintain that sover-
eignty resides in “Parliament,” i.e. in the body constituted by the
King, the House of Lords, and the House of Commons, Austin
holds*® that the sovereign power is vested in the King, the House of
Lords, and the Commons or the electors.

Every one, again, knows as a matter of common sense that, what-
ever lawyers may say, the sovereign power of Parliament is not un-
limited, and that King, Lords, and Commons united do not possess
anything like that “restricted omnipotence” —if the term may be
excused—which is the utmost authority ascribable to any human
institution. There are many enactments, and these laws not in them-
selves obviously unwise or tyrannical, which Parliament never would
and (to speak plainly) never could pass. If the doctrine of Parliamen-
tary sovereignty involves the attribution of unrestricted power to
Parliament, the dogma is no better than a legal fiction, and certainly is
not worth the stress here laid uponiit.

Both these difficulties are real and reasonable difficulties. They are,
it will be found, to a certain extent connected together, and well
repay careful consideration.

As to Austin’s theory of sovereignty in relation to the British con-
stitution, sovereignty, like many of Austin’s conceptions, is a
generalisation drawn in the main from English law, just as the ideas

49 See Austin, Jurisprudence, i. (4th ed.), pp. 251- 255. Compare Austin’s language as to the
sovereign body under the constitution of the United States. (Austin, Jurisprudence, i. (4th
ed.), p. 268.)
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of the economists of Austin’s generation are (to a great extent) gen-
eralisations suggested by the circumstances of English commerce. In
England we are accustomed to the existence of a supreme legislative
body, i.e. a body which can make or unmake every law; and which,
therefore, cannot be bound by any law. This is, from a legal point of
view, the true conception of a sovereign, and the ease with which the
theory of absolute sovereignty has been accepted by English jurists is
due to the peculiar history of English constitutional law. So far, there-
fore, from its being true that the sovereignty of Parliament is a deduc-
tion from abstract theories of jurisprudence, a critic would come
nearer the truth who asserted that Austin’s theory of sovereignty is
suggested by the position of the English Parliament, just as Austin’s
analysis of the term “law” is at Bottom an analysis of a typical law,
namely, an English criminal statute.

It should, however, be carefully noted that the term “’sovereignty,”
as long as it is accurately employed in the sense in which Austin
sometimes>° uses it, is a merely legal conception, and means simply
the power of law-making unrestricted by any legal limit. If the term
“sovereignty” be thus used, the sovereign power under the English
constitution is clearly “Parliament.” But the word “sovereignty” is
sometimes employed in a political rather than in a strictly legal sense.
That body is “politically’” sovereign or supreme in a state the will of
which is ultimately obeyed by the citizens of the state. In this sense of
the word the electors of Great Britain may be said to be, together with
the Crown and the Lords, or perhaps, in strict accuracy, indepen-
dently of the King and the Peers, the body in which sovereign power
is vested. For, as things now stand, the will of the electorate, and
certainly of the electorate in combination with the Lords and the
Crown, is sure ultimately to prevail on all subjects to be determined
by the British government. The matter indeed may be carried a little
further, and we may assert that the arrangements of the constitution
are now such as to ensure that the will of the electors shall by regular
and constitutional means always in the end assert itself as the pre-

50 Compare Austin, Jurisprudence, i. (4th ed.), p. 268.
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dominant influence in the country. But this is a political, not a legal
fact. The electors can in the long run5! always enforce their will. But
the Courts will take no notice of the will of the electors. The judges
know nothing about any will of the people except in so far as that will
is expressed by an Act of Parliament, and would never suffer the
validity of a statute to be questioned on the ground of its having been
passed or being kept alive in opposition to the wishes of the electors.
The political sense of the word “sovereignty” is, itis true, fully as
important as the legal sense or more so. But the two significations,
though intimately connected together, are essentially different, and
in some part of his work Austin has apparently confused the one
sense with the other. He writes:

Adopting the language of some of the writers who have treated of the
British constitution, I commonly suppose that the present parliament, or the
parliament for the time being, is possessed of the sovereignty: or I commonly
suppose that the King and the Lords, with the members of the Commons’
house, form a tripartite body which is sovereign or supreme. But, speaking
accurately, the members of the Commons’ house are merely trustees for
the body by which they are elected and appointed: and, consequently, the
sovereignty always resides in the King and the Peers, with the electoral body

51 The working of a constitution is greatly affected by the rate at which the will of the
political sovereign can make itself felt. In this matter we may compare the constitutions of
the United States, of the Swiss Confederacy, and of the United Kingdom respectively. In
each case the people of the country, or to speak more accurately the electorate, are politi-
cally sovereign. The action of the people of the United States in changing the Federal
Constitution is impeded by many difficulties, and is practically slow; the Federal Constitu-
tion has, except after the civil war, not been materially changed during the century which
has elapsed since its formation. The Articles of the Swiss Confederation admit of more easy
change than the Articles of the United States Constitution, and since 1848 have undergone
considerable modification. But though in one point of view the present constitution, revised
in 1874, may be considered a new constitution, it does not differ fundamentally from that of
1848. As things now stand, the people of England can change any part of the law of the
constitution with extreme rapidity. Theoretically there is no check on the action of Parlia-
ment whatever, and it may be conjectured that in practice any change however fundamen-
tal would be at once carried through, which was approved of by one House of Commons,
and, after a dissolution of Parliament, was supported by the newly elected House. The
paradoxical and inaccurate assertion, therefore, that England is more democratically gov-
erned than either the United States or Switzerland, contains a certain element of truth; the
immediate wishes of a decided majority of the electorate of the United Kingdom can be
more rapidly carried into legal effect than can the immediate wishes of a majority among
the people either of America or of Switzerland.
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of the Commons. That a trust is imposed by the party delegating, and that
the party representing engages to discharge the trust, seems to be imported
by the correlative expressions delegation and representation. It were absurd to
suppose that the delegating empowers the representative party to defeat or
abandon any of the purposes for which the latter is appointed: to suppose,
for example, that the Commons empower their representatives in parliament
to relinquish their share in the sovereignty to the King and the Lords.52

Austin owns that the doctrine here laid down by him is inconsis-
tent with the language used by writers who have treated of the British
constitution. It is further absolutely inconsistent with the validity of
the Septennial Act. Nothing is more certain than that no English
judge ever conceded, or, under the present constitution, can con-
cede, that Parliament is in any legal sense a “trustee”3 for the elec-
tors. Of such a feigned “trust” the Courts know nothing. The plain
truth is that as a matter of law Parliament is the sovereign power in
the state, and that the “supposition” treated by Austin as inaccurate
is the correct statement of a legal fact which forms the basis of our
whole legislative and judicial system. Itis, however, equally true that
in a political sense the electors are the most important part of, we may
even say are actually, the sovereign power, since their will is under
the present constitution sure to obtain ultimate obedience. The lan-
guage therefore of Austin is as correct in regard to “political” sover-
eignty as it is erroneous in regard to what we may term “legal”
sovereignty. The electors are a part of and the predominant part of
the politically sovereign power. But the legally sovereign power is
assuredly, as maintained by all the best writers on the constitution,
nothing but Parliament.

It may be conjectured that the error of which (from a lawyer’s point
of view) Austin has been guilty arises from his feeling, as every
person must feel who is not the slave to mere words, that Parliament
is (as already pointed out%*) nothing like an omnipotent body, but
that its powers are practically limited in more ways than one. And

52 Austin, Jurisprudence, i. (4th ed.), p. 253.
53 This Austin concedes, but the admission is fatal to the contention that Parliament is not
in strictness a sovereign. (See Austin Jurisprudence, i. (4th ed.), pp. 252, 253.)

54 Seep. 26, ante.
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this limitation Austin expresses, not very happily, by saying that the
members of the House of Commons are subject to a trust imposed
upon them by the electors. This, however, leads us to our second
difficulty, namely, the coexistence of parliamentary sovereignty with
the fact of actual limitations on the power of Parliment.

Bastence  As to the actual limitations on the sovereign power of Parliament,

of actual . . .
limitations ~ the actual exercise of authority by any sovereign whatever, and nota-

to power

notmcon- - bly by Parliament, is bounded or controlled by two limitations. Of

sistent with

sovereignty. thege the one is an external, the other is an internal limitation.

External The external limit to the real power of a sovereign consists in the
possibility or certainty that his subjects, or a large number of them,
will disobey or resist his laws.

This limitation exists even under the most despotic monarchies. A
Roman Emperor, or a French King during the middle of the eigh-
teenth century, was (as is the Russian Czar at the present day) in
strictness a ““sovereign” in the legal sense of that term. He had abso-
lute legislative authority. Any law made by him was binding, and
there was no power in the empire or kingdom which could annul
such law. It may also be true, —though here we are passing from the
legal to the political sense of sovereignty, —that the will of an abso-
lute monarch is in general obeyed by the bulk of his subjects. But it
would be an error to suppose that the most absolute ruler who ever
existed could in reality make or change every law at his pleasure.
That this must be so results from considerations which were long ago
pointed out by Hume. Force, he teaches, is in one sense always on
the side of the governed, and government therefore in a sense always
depends upon opinion. He writes:

Nothing appears more surprising to those, who consider human affairs
with a philosophical eye, than the easiness with which the many are gov-
erned by the few; and the implicit submission, with which men resign their
own sentiments and passions to those of their rulers. When we inquire by
what means this wonder is effected, we shall find, that, as force is always on
the side of the governed, the governors have nothing to support them but
opinion. Itis, therefore, on opinion only that government is founded; and
this maxim extends to the most despotic and most military governments,
as well as to the most free and most popular. The Soldan of Egypt, or the
Emperor of Rome, might drive his harmless subjects, like brute beasts,
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against their sentiments and inclination: But he must, at least, have led his
mamalukes or pratorian bands, like men, by their opinion.55

e The authority, that is to say, even of a despot, depends upon the

woml readiness of his subjects or of some portion of his subjects to obey his

| 233%3* behests; and this readiness to obey must always be in reality limited.

e This is shown by the most notorious facts of history. None of the
early Ceesars could at their pleasure have subverted the worship or
fundamental institutions of the Roman world, and when Constantine
carried through a religious revolution his success was due to the
sympathy of a large part of his subjects. The Sultan could not abolish
Mahommedanism. Louis the Fourteenth at the height of his power
could revoke the Edict of Nantes, but he would have found it impos-
sible to establish the supremacy of Protestantism, and for the same
reason which prevented James the Second from establishing the
supremacy of Roman Catholicism. The one king was in the strict
sense despotic; the other was as powerful as any English monarch.
But the might of each was limited by the certainty of popular dis-
obedience or opposition. The unwillingness of subjects to obey may
have reference not only to great changes, but even to small matters.
The French National Assembly of 1871 was emphatically the sover-
eign power in France. The majority of its members were (it is said)
prepared for a monarchical restoration, but they were not prepared to
restore the white flag: the army which would have acquiesced in the
return of the Bourbons, would not (it was anticipated) tolerate the
sight of an anti-revolutionary symbol: “the chassepots would go off of
themselves.” Here we see the precise limit to the exercise of legal
sovereignty; and what is true of the power of a despot or of the
authority of a constituent assembly is specially true of the sovereignty
of Parliament; it is limited on every side by the possibility of popular
resistance. Parliament might legally establish an Episcopal Church in
Scotland; Parliament might legally tax the Colonies; Parliament might
without any breach of law change the succession to the throne or
abolish the monarchy; but every one knows that in the present state
of the world the British Parliament will do none of these things. In

55 Hume, Essays, i. (1875 ed.), pp. 109, 110.
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each case widespread resistance would result from legislation which,
though legally valid, is in fact beyond the stretch of Parliamentary
power. Nay, more than this, there are things which Parliament has
done in other times, and done successfully, which a modern Parlia-
ment would not venture to repeat. Parliament would not at the pres-
ent day prolong by law the duration of an existing House of Com-
mons. Parliament would not without great hesitation deprive of their
votes large classes of Parliamentary electors; and, speaking generally,
Parliament would not embark on a course of reactionary legislation;
persons who honestly blame Catholic Emancipation and lament the
disestablishment of the Irish Church do not dream that Parliament
could repeal the statutes of 1829 or of 1869. These examples from
among a score are enough to show the extent to which the theoreti-
cally boundless sovereignty of Parliament is curtailed by the external
limit to its exercise.

The internal limit to the exercise of sovereignty arises from the
nature of the sovereign power itself. Even a despot exercises his
powers in accordance with his character, which is itself moulded by
the circumstances under which he lives, including under that head
the moral feelings of the time and the society to which he belongs.
The Sultan could not if he would change the religion of the Mahom-
medan world, butif he could do so itis in the very highest degree
improbable that the head of Mahommedanism should wish to over-
throw the religion of Mahomet; the internal check on the exercise of
the Sultan’s power is at least as strong as the external limitation.
People sometimes ask the idle question why the Pope does not intro-
duce this or that reform? The true answer is that a revolutionist is not
the kind of man who becomes a Pope, and that the man who be-
comes a Pope has no wish to be a revolutionist. Louis the Fourteenth
could not in all probability have established Protestantism as the
national religion of France; but to imagine Louis the Fourteenth as
wishing to carry out a Protestant reformation is nothing short of
imagining him to have been a being quite unlike the Grand Monarque.
Here again the internal check works together with the external check,
and the influence of the internal limitation is as great in the case of a
Parliamentary sovereign as of any other; perhaps it is greater. Parlia-
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ment could not prudently tax the Colonies; but it is hardly conceiva-
ble that a modern Parliament, with the history of the eighteenth
century before its eyes, should wish to tax the Colonies. The com-
bined influence both of the externai and of the internal limitation on
legislative sovereignty is admirably stated in Leslie Stephen'’s Science
of Ethics, whose chapter on “Law and Custom” contains one of the
best statements to be met with of the limits placed by the nature of
things on the theoretical omnipotence of sovereign legislatures.

Lawyers are apt to speak as though the legislature were omnipotent, as
they do not require to go beyond its decisions. Itis, of course, omnipotent in
the sense that it can make whatever laws it pleases, inasmuch as a law means
any rule which has been made by the legislature. But from the scientific
point of view, the power of the legislature is of course strictly limited. Itis
limited, so to speak, both from within and from without; from within, be-
cause the legislature is the product of a certain social condition, and deter-
mined by whatever determines the society; and from without, because
the power of imposing laws is dependent upon the instinct of subordina-
tion, which is itself limited. If a legislature decided that all blue-eyed babies
should be murdered, the preservation of blue-eyed babies would be illegal;
but legislators must go mad before they could pass such a law, and subjects
be idiotic before they could submit to it.5¢

Though sovereign power is bounded by an external and an internal
limit, neither boundary is very definitely marked, nor need the two
precisely coincide. A sovereign may wish to do many things which
he either cannot do at all or can do only at great risk of serious
resistance, and it is on many accounts worth observation that the
exact point at which the external limitation begins to operate, thatis,
the point at which subjects will offer serious or insuperable resistance
to the commands of a ruler whom they generally obey, is never fixed
with precision. It would be rash of the Imperial Parliament to abolish
the Scotch law Courts, and assimilate the law of Scotland to that of
England. But no one can feel sure at what point Scotch resistance to
such a change would become serious. Before the War of Secession
the sovereign power of the United States could not have abolished
slavery without provoking a civil war; after the War of Secession

56 Leslie Stephen, Science of Ethics, p. 143.

CHAPTER | 33



Represen-
tative gov-

ernment
produces
cotnci-
dence be-
tween ex-
ternal and
internal
Limut

LAW OF THE CONSTITUTION

the sovereign power abolished slavery and conferred the electoral
franchise upon the Blacks without exciting actual resistance.

In reference to the relation between the external and the internal
limit to sovereignty, representative government presents a notewor-
thy peculiarity. It is this. The aim and effect of such government is to
produce a coincidence, or at any rate diminish the divergence, be-
tween the external and the internal limitations on the exercise of
sovereign power. Frederick the Great may have wished to introduce,
and may in fact have introduced, changes or reforms opposed to the
wishes of his subjects. Louis Napoleon certainly began a policy of free
trade which would not be tolerated by an assembly which truly rep-
resented French opinion. In these instances neither monarch reached
the external limit to his sovereign power, but it might very well have
happened that he might have reached it, and have thereby provoked
serious resistance on the part of his subjects. There might, in short,
have arisen a divergence between the internal and the external check.
The existence of such a divergence, or (in other words) of a difference
between the permanent wishes of the sovereign, or rather of the King
who then constituted a predominant part of the sovereign power,
and the permanent wishes of the nation, is traceable in England
throughout the whole period beginning with the accession of James
the First and ending with the Revolution of 1688. The remedy for this
divergence was found in a transference of power from the Crown to
the Houses of Parliament; and in placing on the throne rulers who
from their position were induced to make their wishes coincide with
the will of the nation expressed through the House of Commons; the
difference between the will of the sovereign and the will of the nation
was terminated by the foundation of a system of real representative
government. Where a Parliament truly represents the people, the
divergence between the external and the internal limit to the exercise
of sovereign power can hardly arise, or if it arises, must soon disap-
pear. Speaking roughly, the permanent wishes of the representative
portion of Parliament can hardly in the long run differ from the
wishes of the English people, or at any rate of the electors; that which
the majority of the House of Commons command, the majority of the
English people usually desire. To prevent the divergence between the
wishes of the sovereign and the wishes of subjects is in short the
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effect, and the only certain effect, of bona fide representative gov-
ernment. For our present purpose there is no need to determine
whether this result be good or bad. An enlightened sovereign has
more than once carried out reforms in advance of the wishes of his
subjects. This is true both of sovereign kings and, though more
rarely, of sovereign Parliaments. But the sovereign who has done
this, whether King or Parliament, does not in reality represent his
subjects.57 All that it is here necessary to insist upon is that the
essential property of representative government is to produce coinci-
dence between the wishes of the sovereign and the wishes of the
subjects; to make, in short, the two limitations on the exercise of
sovereignty absolutely coincident. This, which is true in its measure
of all real representative government, applies with special truth to the
English House of Commons.

Burke writes:

The House of Commons was supposed originally to be no part of the stand-
ing government of this country. It was considered as a control, issuing immediately
from the people, and speedily to be resolved into the mass from whence it
arose. In this respect it was in the higher part of government what juries are
in the lower. The capacity of a magistrate being transitory, and that of a citizen
permanent, the latter capacity it was hoped would of course preponderate in all
discussions, not only between the people and the standing authority of the
Crown, but between the people and the fleeting authority of the House of
Commons itself. It was hoped that, being of a middle nature between subject
and government, they would feel with a more tender and a nearer interest
everything that concerned the people, than the other remoter and more perman-
ent parts of legislature.

Whatever alterations time and the necessary accommodation of business
may have introduced, this character can never be sustained, unless the
House of Commons shall be made to bear some stamp of the actual disposi-
tion of the people at large. It would (among public misfortunes) be an evil
more natural and tolerable, that the House of Commons should be infected
with every epidemical phrensy of the people, as this would indicate some
consanguinity, some sympathy of nature with their constitutents, than that
they should in all cases be wholly untouched by the opinions and feelings of
the people out of doors. By this want of sympathy they would cease to be a
House of Commons.58

57 Compare Law and Opinion in England, pp. 4, 5.

58 Burke, Works, ii. (1808 ed.), pp. 287, 288. See further in reference to Parliamentary
sovereignty, App. Note III., Distinction between a Parliamentary Executive and a Non-
Parliamentary Executive.
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eignty; my object in this chapter is to illustrate the characteristics

of such sovereignty by comparing the essential features of a
sovereign Parliament like that of England with the traits which mark
non-sovereign law-making bodies.

In my last chapter I dwelt upon the nature of Parliamentary sover-

CHARACTERISTICS OF SOVEREIGN PARLIAMENT

The characteristics of Parliamentary sovereignty may be deduced
from the term itself. But these traits are apt to escape the attention of
Englishmen, who have been so accustomed to live under the rule of a
supreme legislature, that they almost, without knowing it, assume
that all legislative bodies are supreme, and hardly therefore keep
clear before their minds the properties of a supreme as contrasted
with a non-sovereign law-making body. In this matter foreign ob-
servers are, as is natural, clearer-sighted than Englishmen. De Lolme,
Gneist, and Tocqueville seize at once upon the sovereignty of Parlia-
ment as a salient feature of the English constitution, and recognise
the far-reaching effects of this marked peculiarity in our institutions.

Tocqueville writes:

In England, the Parliament has an acknowledged right to modify the
constitution; as, therefore, the constitution may undergo perpetual changes,
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it does not in reality exist; the Parliament is at once a legislative and a
constituent assembly.

His expressions are wanting in accuracy, and might provoke some
criticism, but the description of the English Parliament as at once “a
legislative and a constituent assembly” supplies a convenient formula
for summing up the fact that Parliament can change any law what-
ever. Being a “legislative” assembly it can make ordinary laws, being
a “constituent” assembly it can make laws which shift the basis of the
constitution. The results which ensue from this fact may be brought
under three heads.

First, there is no law which Parliament cannot change, or (to put
the same thing somewhat differently), fundamental or so-called con-
stitutional laws are under our constitution changed by the same body
and in the same manner as other laws, namely, by Parliament acting
in its ordinary legislative character.

A Bill for reforming the House of Commons, a Bill for abolishing
the House of Lords, a Bill to give London a municipality, a Bill to
make valid marriages celebrated by a pretended clergyman, whois
found after their celebration not to be in orders, are each equally
within the competence of Parliament, they each may be passed in
substantially the same manner, they none of them when passed will
be, legally speaking, a whit more sacred or immutable than the
others, for they each will be neither more nor less than an Act of
Parliament, which can be repealed as it has been passed by Parlia-
ment, and cannot be annulled by any other power.

Secondly, there is under the English constitution no marked or clear
distinction between laws which are not fundamental or constitutional
and laws which are fundamental or constitutional. The very language
therefore, expressing the difference between a “legislative” assembly
which can change ordinary laws and a “constituent” assembly which
can change not only ordinary but also constitutional and fundamental
laws, has to be borrowed from the political phraseology of foreign
countries.

1 Tocqueville, i. (translation), p. 96, (Euvres Completes, i. pp. 166, 167.
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Relation This absence of any distinction between constitutional and ordi-

between

Parhamen- nary laws has a dose connection with the non-existence in England of

tary sover-

egntyand  any written or enacted constitutional statute or charter. Tocqueville

ten consti-  jndeed, in common with other writers, apparently holds the un-
written character of the British constitution to be of its essence:
“L’ Angleterre n’ayant point de constitution écrite, qui peut dire
qu’on change sa constitution?”’2 But here Tocqueville falls into an
error, characteristic both of his nation and of the weaker side of his
own rare genius. He has treated the form of the constitution as the
cause of its substantial qualities, and has inverted the relation of
cause and effect. The constitution, he seems to have thought, was
changeable because it was not reduced to a written or statutory form.
It is far nearer the truth to assert that the constitution has never been
reduced to a written or statutory form because each and every part of
itis changeable at the will of Parliament. When a country is governed
under a constitution which is intended either to be unchangeable or
at any rate to be changeable only with special difficulty, the constitu-
tion, which is nothing else than the laws which are intended to have
a character of permanence or immutability, is necessarily expressed in
writing, or, to use English phraseology, is enacted as a statute.
Where, on the other hand, every law can be legally changed with
equal ease or with equal difficulty, there arises no absolute need for
reducing the constitution to a written form, or even for looking upon
a definite set of laws as specially making up the constitution. One
main reason then why constitutional laws have not in England been
recognised under that name, and in many cases have not been re-
duced to the form of a statutory enactment, is that one law, whatever
its importance, can be passed and changed by exactly the same
method as every other law. But it is a mistake to think that the whole
law of the English constitution might not be reduced to writing and
be enacted in the form of a constitutional code. The Belgian constitu-
tion indeed comes very near to a written reproduction of the English
constitution, and the constitution of England might easily be
turned into an Act of Parliament without suffering any material

2 Tocqueville, (Euvres Completes, i. p. 312.
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transformation of character, provided only that the English Parlia-
ment retained— what the Belgian Parliament, by the way, does not
possess—the unrestricted power of repealing or amending the con-
stitutional code.

Thirdly, there does not exist in any part of the British Empire any
person or body of persons, executive, legislative or judicial, which
can pronounce void any enactment passed by the British Parliament
on the ground of such enactment being opposed to the constitution,
or on any ground whatever, except, of course, its being repealed by
Parliament.

These then are the three traits of Parliamentary sovereignty as it
exists in England: first, the power of the legislature to alter any law,
fundamental or otherwise, as freely and in the same manner as other
laws; secondly, the absence of any legal distinction between constitu-
tional and other laws; thirdly, the non-existence of any judidal or
other authority having the right to nullify an Act of Parliament, or to
treat it as void or unconstitutional.

These traits are all exemplifications of the quality which my friend
Mr. Bryce has happily denominated the “flexibility”’3 of the British
constitution. Every part of it can be expanded, curtailed, amended, or
abolished, with equal ease. It is the most flexible polity in existence,
and is therefore utterly different in character from the “rigid” con-
stitutions (to use another expression of Mr. Bryce’s) the whole or
some part of which can be changed only by some extra-ordinary
method of legislation.

CHARACTERISTICS OF
NON-SOVEREIGN LAW-MAKING BODIES

From the attributes of a sovereign legislature it is possible to infer
negatively what are the characteristics all (or some) of which are the
marks of a non-sovereign law-making body, and which therefore
may be called the marks or notes of legislative subordination.

3 See Bryce, Studies in History and Jurisprudence, i. Essay III., Flexible and Rigid Constitu-
tions.
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These signs by which you may recognise the subordination of a
law-making body are, first, the existence of laws affecting its constitu-
tion which such body must obey and cannot change; hence, sec-
ondly, the formation of a marked distinction between ordinary laws
and fundamental laws; and lastly, the existence of some person or
persons, judicial or otherwise, having authority to pronounce upon
the validity or constitutionality of laws passed by such law-making
body.

Wherever any of these marks of subordination exist with regard to
a given law-making body, they prove thatitis not a sovereign legisla-

ture.
Meaningof  Observe the use of the words “law-making body.”
maling This term is here employed as an expression which may include

under one head* both municipal bodies, such as railway companies,

4 This inclusion has been made the subject of criticism.

The objections taken to it are apparently threefold.

First, thereis, it is said, a certain absurdity in bringing into one dlass things so different in
importance and in dignity as, for example, the Belgian Parliament and an English School-
board. This objection rests on a misconception. It would be ridiculous to overlook the
profound differences between a powerful legislature and a petty corporation. But there is
nothing ridiculous in calling attention to the points which they have in common. The sole
matter for consideration is whether the alleged similarity be real. No doubt when features of
likeness between things which differ from one another both in appearance and in dignity
are pointed out, the immediate result is to produce a sense of amusement, but the apparent
absurdity is no proof that the likeness is unreal or undeserving of notice. A man differs from
a rat. But this does not make it the less true or the less worth noting that they are both
vertebrate animals.

Secondly, the powers of an English corporation, it is urged, can in general only be exer-
cdised reasonably, and any exercise of them is invalid which is not reasonable, and this is not
true of the laws made, e.g., by the Parliament of a British colony.

The objection admits of more than one reply. It is not universally true that the bye-laws
made by a corporation are invalid unless they are reasonable. But let it be assumed for the
sake of argument that this restriction is always, as it certainly is often, imposed on the
making of bye-laws. This concession does not involve the consequence that bye-laws do
not partake of the nature of laws. All that follows from it is a conclusion which nobody
questions, namely, that the powers of a non-sovereign law-making body may be restricted
in very different degrees.

Thirdly, the bye-laws of a corporation are, it is urged, not laws, because they affect only
certain persons, .g. in the case of a railway company the passengers on the railway, and do
not, like the laws of a colonial legislature, affect all persons coming under the jurisdiction of
the legislature; or to put the same objection in another shape, the bye-laws of a railway
company apply, itis urged, only to persons using the railway, in addition to the general law
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school-boards, town councils, and the like, which possess a limited
power of making laws, but are not ordinarily called legislatures, and
bodies such as the Parliaments of the British Colonies, of Belgium, or
of France, which are ordinarily called “legislatures,” but are notin
reality sovereign bodies.

The reason for grouping together under one name such very
different kinds of “law-making” bodies is, that by far the best way of
dlearing up our ideas as to the nature of assemblies which, to use the
foreign formula,’ are “legislative” without being “constituent,” and
which therefore are not sovereign legislatures, is to analyse the char-
acteristics of sodieties, such as English railway companies, which pos-
sess a certain legislative authority, though the authority is clearly
delegated and subject to the obvious control of a superior legislature.

It will conduce to clearness of thought if we divide non-sovereign
law-making bodies into the two great classes of obviously subordi-
nate bodies such as corporations, the Council of India, etc., and such
legislatures of independent countries as are legislative without being
constituent, i.e. are non-sovereign legislative bodies.

The consideration of the position of the non-sovereign legislatures
which exist under the complicated form of constitution known as a
federal government is best reserved for a separate chapter.®

of the land by which such persons are also bound, whereas the laws, ¢.g., of the New
Zealand Parliament constitute the general law of the colony.

The objection is plausible, but does not really show that the similarity insisted upon
between the position of a corporation and, e.g., a colonial legislature is unreal. In either case
the laws made, whether by the corporation or by the legislature, apply only to a limited
dlass of persons, and are liable to be overridden by the laws of a superior legislature. Even
in the case of a colony so nearly independent as New Zealand, the inhabitants are bound
first by the statutes of the Imperial Parliament, and in addition thereto by the Acts of the
New Zealand Parliament. The very rules which are bye-laws when made by a corporation
would admittedly be laws if made directly by Parliament. Their character cannot be
changed by the fact that they are made by the permission of Parliament through a subordi-
nate legislative body. The Council of a borough, which for the present purpose is a better
example of my meaning than a railway company, passes in accordance with the powers
conferred upon it by Parliament a bye-law prohibiting processions with music on Sunday.
The same prohibition if contained in an Act of Parliament would be admittedly a law. Itis
none the less a law because made by a body which is permitted by Parliament to legisiate.

5 See p. 37, ante.
6 See Chap. IIL., post.
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Subordinate Law-making Bodies

Corporations  An English railway company is as good an example
as can be found of a subordinate law-making body. Such a company
is in the strictest sense a law-making society, for it can under the
powers of its Act make laws (called bye-laws) for the regulation (inter
alia) of travelling upon the railway,” and can impose a penalty for the
breach of such laws, which can be enforced by proceedings in the
Courts. The rules therefore or bye-laws made by a company within
the powers of its Act are “laws” in the strictest sense of the term, as
any person will discover to his own cost who, when he travels by rail
from Oxford to Paddington, deliberately violates a bye-law duly
made by the Great Western Railway Company.

But though an English railway company is clearly a law-making
body, it is clearly a non-sovereign law-making body. Its legislative
power bears all the marks of subordination.

First, the company is bound to obey laws and (amongst others) the
Act of Parliament creating the company, which it cannot change. This
is obvious, and need not be insisted upon.

Secondly, there is the most marked distinction between the Act
constituting the company, not a line of which can be changed by the
company, and the bye-laws which, within the powers of its Act, the
company can both make and change. Here we have on a very small
scale the exact difference between constitutional laws which cannot,
and ordinary laws which can, be changed by a subordinate legisla-
ture, i.e. by the company. The company, if we may apply to it the
terms of constitutional law, is not a constituent, but is within certain
limits a legislative assembly; and these limits are fixed by the constitu-
tion of the company.

Thirdly, the Courts have the right to pronounce, and indeed are
bound to pronounce, on the validity of the company’s bye-laws; that
is, upon the validity, or to use political terms, on the constitutionality
of the laws made by the company as a law-making body. Note par-

7 See especially the Companies Clauses Consolidation Act, 1845 (8 & g Vict. c. 20), secs. 103,
108-111. This Actis always embodied in the special Act constituting the company. Its
enactments therefore form part of the constitution of a railway company.
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ticularly that it is not the function of any Court or judge to declare
void or directly annul a bye-law made by a railway company. The
function of the Court is simply, upon any particular case coming
before it which depends upon a bye-law made by a railway company,
to decide for the purposes of that particular case whether the bye-law
is or is not within the powers conferred by Act of Parliament upon
the company; that is to say, whether the bye-law is or is not valid,
and to give judgment in the particular case according to the Court’s
view of the validity of the bye-law. Itis worth while to examine with
some care the mode in which English judges deal with the inquiry
whether a particular bye-law is or is not within the powers given to
the company by Act of Parliament, for to understand this point goes a
good way towards understanding the exact way in which English or
American Courts determine the constitutionality of Acts passed by a
non-sovereign legislature.

The London and North-Western Railway Company made a bye-
law by which

any person travelling without the special permission of some duly autho-
rised servant of the company in a carriage or by a train of a superior class to
that for which his ticket was issued is hereby subject to a penalty not exceed-
ing forty shillings, and shall, in addition, be liable to pay his fare according
to the class of carriage in which he is travelling from the station where the
train originally started, unless he shows that he had no intention to defraud.

X, with the intention of defrauding the company, travelled in a first-
class carriage instead of a second-class carriage for which his ticket
was issued, and having been charged under the bye-law was con-
victed in the penalty of ten shillings, and costs. On appeal by X, the
Court determined that the bye-law was illegal and void as being
repugnant to 8 Vict. c. 20, s. 103, or in effect to the terms of the Act
incorporating the company,® and that therefore X could not be con-
victed of the offence charged against him.

A bye-law of the South-Eastern Railway Company required that a
passenger should deliver up his ticket to a servant of the company
when required to do so, and that any person travelling without a

8 Dyson v.L. & N.-W. Ry. Co., 7Q.B. D. 32.
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ticket or failing or refusing to deliver up his ticket should be required
to pay the fare from the station whence the train originally started to
the end of his journey. X had a railway ticket enabling him to travel
on the South-Eastern Railway. Having to change trains and pass out
of the company’s station he was asked to show his ticket, and refused
to do so, but without any fraudulent intention. He was summoned
for a breach of the bye-law, and convicted in the amount of the fare
from the station whence the train started. The Queen’s Bench Divi-
sion held the conviction wrong on the ground that the bye-law was
for several reasons invalid, as not being authorised by the Act under
which it purported to be made.®

Now in these instances, and in other cases where the Courts pro-
nounce upon the validity of a bye-law made by a body (e.g. a railway
company or a school-board) having powers to make bye-laws en-
forceable by penalties, it is natural to say that the Courts pronounce
the bye-laws valid or invalid. But this is not strictly the case. What the
judges determine is not that a particular bye-law is invalid, for it is
not the function of the Courts to repeal or annul the bye-laws made
by railway companies, but that in a proceeding to recover a penalty
from X for the breach of a bye-law judgment must be given on the
basis of the particular bye-law being beyond the powers of the com-
pany, and therefore invalid. It may indeed be thought that the dis-
tinction between annulling a bye-law and determining a case upon
the assumption of such bye-law being void is a distinction without a
difference. But this is not so. The distinction is not without impor-
tance even when dealing with the question whether X, who is alleged
to have broken a bye-law made by a railway company, is liable to pay
a fine; it is of first-rate importance when the question before the
Courts is one involving considerations of constitutional law, as for
example when the Privy Council is called upon, as constantly hap-
pens, to determine cases which involve the validity or constitu-
tionality of laws made by the Dominion Parliament or by one of the
provincial Parliaments of Canada. The significance, however, of the

9 Saunders v. S.-E. Ry. Co., 5Q. B. D. 456. Compare Bentham v. Hoyle, 3 Q. B. D. 289, and L.
E.&S5.C. Ry. Co. v. Watson, 3C.P. D. 429, 4C.P.D. (C. A.), 18.
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distinction will become more apparent as we proceed with our sub-
ject; the matter of consequence now is to notice the nature of the
distinction, and to realise that when a Court in deciding a given case
considers whether a bye-law is, oris not, valid, the Court does a
different thing from affirming or annulling the bye-law itself.

Legislative Council of British India’® Laws are made for British India
by a Legislative Council having very wide powers of legislation. This
Coundil, or, asitis technically expressed, the “Governor-General in
Coundil,” can pass laws as important as any Acts passed by the
British Parliament. But the authority of the Council in the way of
law-making is as completely subordinate to, and as much dependent
upon, Acts of Parliament as is the power of the London and North-
Western Railway Company to make bye-laws.

The legislative powers of the Governor-General and his Council
arise from definite Parliamentary enactments.!! These Acts constitute
what may be termed as regards the Legislative Council the constitu-
tion of India. Now observe, that under these Acts the Indian Council
is in the strictest sense a non-sovereign legislative body, and this
independently of the fact that the laws or regulations made by the
Governor-General in Council can be annulled or disallowed by the
Crown; and note that the position of the Council exhibits all the
marks or notes of legislative subordination.

First, the Council is bound by a large number of rules which cannot
be changed by the Indian legislative body itself, and which can be
changed by the superior power of the Imperial Parliament.

Secondly, the Acts themselves from which the Council derives its
authority cannot be changed by the Council, and hence in regard to
the Indian legislative body form a set of constitutional or fundamental
laws, which, since they cannot be changed by the Council, stand in
marked contrast with the laws or regulations which the Council is

10 See Ilbert, Government of India, pp. 199—216, Digest of Statutory Enactments, ss. 60-69.
11 The Government of India Act, 1833 (3 & 4 Will. IV. c. 85), ss. 45-48, 51, 52; The Indian
Coundils Act, 1861 (24 & 25 Vict. c. 67), ss. 16~25; The Government of India Act, 1865 (28 &
29 Vict. ¢. 17).

The Indian Council is in some instances under Acts of Parliament, e.g. 24 & 25 Vict, c. 67,
28 & 29 Vict. ¢. 17; 32 & 33 Vict. ¢. 98, empowered to legislate for persons outside India.
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empowered to make. These fundamental rules contain, it must be
added, a number of specific restrictions on the subjects with regard to
which the Council may legislate. Thus the Governor-General in
Council has no power of making laws which may affect the authority
of Parliament, or any part of the unwritten laws or constitution of the
United Kingdom, whereon may depend in any degree the allegiance
of any person to the Crown of the United Kingdom, or the sover-
eignty or dominion of the Crown over any part of India. 2

Thirdly, the Courts in India (or in any other part of the British
Empire) may, when the occasion arises, pronounce upon the validity
or constitutionality of laws made by the Indian Council.

The Courts treat Acts passed by the Indian Council precisely in the
same way in which the King’s Bench Division treats the bye-laws of a
railway company. No judge in India or elsewhere ever issues a decree
which declares invalid, annuls, or makes void a law or regulation
made by the Governor-General in Council. But when any particular
case comes before the Courts, whether civil or criminal, in which the
rights or liabilities of any party are affected by the legislation of the
Indian Council, the Court may have to consider and determine with a
view to the particular case whether such legislation was or was not
within the legal powers of the Council, which is of course the same
thing as adjudicating as regards the particular case in hand upon the
validity or constitutionality of the legislation in question. Thus sup-
pose that X is prosecuted for the breach of a law or regulation passed
by the Council, and suppose the fact to be established past a doubt
that X has broken this law. The Court before which the proceedings
take place, which must obviously in the ordinary course of things be
an Indian Court, may be called upon to consider whether the regula-
tion which X has broken is within the powers given to the Indian
Council by the Acts of Parliament making up the Indian constitution.
If the law is within such powers, or, in other words, is constitutional,
the Court will by giving judgment against X give full effect to the law,
just as effect is given to the bye-law of a railway company by the
tribunal before whom an offender is sued pronouncing judgment

12 See 24 & 25 Vict. c. 67. 5. 22.
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against him for the penalty. If, on the other hand, the Indian Court
deem that the regulation is ultra vires or unconstitutional, they will
refuse to give effect toit, and treat it as void by giving judgment for
the defendant on the basis of the regulation being invalid or having
no legal existence. On this point the Empress v. Burah 3 is most in-
structive. The details of the case are immaterial; the noticeable thing is
that the High Court held a particular legislative enactment of the
Governor-General in Council to be in excess of the authority given to
him by the Imperial Parliament and therefore invalid, and on this
ground entertained an appeal from two prisoners which, if the enact-
ment had been valid, the Court would admittedly have been incom-
petent to entertain. The Privy Coundil, itis true, held on appeal*
that the particular enactment was within the legal powers of the
Council and therefore valid, but the duty of the High Court of Cal-
cutta to consider whether the legislation of the Governor-General was
or was not constitutional, was not questioned by the Privy Council.
To look at the same thing from another point of view, the Courts in
India treat the legislation of the Governor-General in Council in a
way utterly different from that in which any English Court can treat
the Acts of the Imperial Parliament. An Indian tribunal may be called
upon to say that an Act passed by the Governor-General need not be
obeyed because it is unconstitutional or void. No British Court can
give judgment, or ever does give judgment, that an Act of Parliament
need not be obeyed because it is unconstitutional. Here, in short, we
have the essential difference between subordinate and sovereign
legislative power.15

 Englsh English Colonies with Representative and Responsible Governments Many
English colonies, and notably the Dominion of New Zealand (to
which country our attention had best for the sake of clearness be spe-
dally directed), possess representative assemblies which occupy a
somewhat peculiar position.

13 3Ind. L. R. (Calcutta Series), p. 63.
14 Reg. v. Burah, 3 App. Cas. 88g.

15 See espedially Empress v. Burah and Book Singh, 3Ind. L. R. (Calcutta Series, 1878), 63,
86—80, for the judgment of Markby J.
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Powers The Parliament of the Dominion of New Zealand exercises through-

exercised

by colomal ot that country? many of the ordinary powers of a sovereign as-
sembly such as the Parliament of the United Kingdom. It makes and
repeals laws, it puts Ministries in power and dismisses them from
office, it controls the general policy of the New Zealand Government,
and generally makes its will felt in the transaction of affairs after the
manner of the Parliament at Westminister. An ordinary observer
would, if he looked merely at the everyday proceedings of the New
Zealand legislature, find no reason to pronounce it a whit less power-
ful within its sphere than the Parliament of the United Kingdom. No
doubt the assent of the Governor is needed in order to turn colonial
Bills into laws: and further investigation would show our inquirer
that for the validity of any colonial Act there is required, in addition to
the assent of the Governor, the sanction, either express or implied, of
the Crown. But these assents are constantly given almost as a matter
of course, and may be compared (though not with absolute correct-
ness) to the Crown'’s so-called “veto” or right of refusing assent to
Bills which have passed through the Houses of Parliament.

Limit to Yet for all this, when the matter is further looked into, the Domin-

P jon Parliament (together with other colonial legislatures) will be
found to be a non-sovereign legislative body, and bears decisive
marks of legislative subordination. The action of the Dominion Par-
liament is restrained by laws which it cannot change, and are change-
able only by the Imperial Parliament; and further, New Zealand Acts,
even when assented to by the Crown, are liable to be treated by
the Courts in New Zealand and elsewhere throughout the British
dominions as void or unconstitutional, on the ground of their coming

16 No colonial legislature has as such any authority beyond the territorial limits of the
colony. This forms a considerable restriction on the powers of a colonial Parliament, and a
great part of the imperial legislation for the colonies arises from the Act of a colonial
legislature having, unless given extended operation by some imperial statute, no effect
beyond the limits of the colony.

In various instances, however, imperial Acts have given extended power of legislation to
colonial legislatures. Sometimes the imperial Act authorises a colonial legislature to make
laws on a specified subject with extra-territorial operation fe.g. the Merchant Shipping Act,
1804, ss. 478, 735, 736]. Sometimes an Act of the colonial legislature is given the force of law
throughout British dominions. (Compare Jenkyns, British Rule and Jurisdiction beyond the
Seas, p. 70.)
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into conflict with laws of the Imperial Parliament, which the colonial
legislature has no authority to touch.?

That this is so becomes apparent the moment we realise the exact
relation between colonial and Imperial laws. The matter is worth
some little examination, both for its own sake and for the sake of the
light it throws on the sovereignty of Parliament.

The charter of colonial legislative independence is the Colonial
Laws Validity Act, 1865.18

This statute seems (oddly enough) to have passed through Parlia-
ment without discussion; but it permanently defines and extends the
authority of colonial legislatures, and its main provisions are of such
importance as to deserve verbal citation:

Sec. 2. Any colonial law which is or shall be in any respect repugnant to
the provisions of any Act of Parliament extending to the colony to which
such law may relate, or repugnant to any order or regulation made under
authority of such Act of Parliament, or having in the colony the force and
effect of such Act, shall be read subject to such Act, order, or regulation, and
shall, to the extent of such repugnancy, but not otherwise, be and remain
absolutely void and inoperative.

3. No colonial law shall be or be deemed to have been void or inoperative
on the ground of repugnancy to the law of England, unless the same shall be
repugnant to the provisions of some such Act of Parliament, order, or regu-
lation as aforesaid.

4. No colonial law, passed with the concurrence of or assented to by the
Governor of any colony, or to be hereafter so passed or assented to, shall
be or be deemed to have been void or inoperative, by reason only of any
instructions with reference to such law or the subject thereof which may
have been given to such Governor by or on behalf of Her Majesty, by any

17 As also upon the ground of their being in strictness ulfra vires, i.e. beyond the powers
conferred upon the Dominion legislature. This is the ground why a colonial Actis in
general void, in so far as it is intended to operate beyond the territory of the colony. “In
1879, the Supreme Court of New Zealand held that the Foreign Offenders Apprehension
Act, 1863, of that colony, which authorises the deportation of persons charged with indict-
able misdemeanours in other colonies, was beyond the competence of the New Zealand
legislature, for it involved detention on the high seas, which the legislature could not
authorise, as it could legislate only for peace, order, and good government within the limits
of the colony.” Jenkyns, British Rule and Jurisdiction beyond the Seas, p. 70, citing In re Gleich.
Ollivier Bell and Fitzgerald's N. Z. Rep., S. C. p. 39.

18 28 & 29 Vict. c. 63. See on this enactment, Jenkyns, British Rule and Jurisdiction beyond the
Seas, pp. 71, 72.
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instrument other than the letters-patent or instrument authorising such
Governor to concur in passing or to assent to laws for the peace, order, and
good government of such colony, even though such instructions may be
referred to in such letters-patent or last-mentioned instrument.

5. Every colonial legislature shall have, and be deemed at all times to have
had, full power within its jurisdiction to establish courts of judicature, and to
abolish and reconstitute the same, and to alter the constitution thereof, and
to make provision for the administration of justice therein; and every rep-
resentative legislature shall, in respect to the colony under its jurisdiction,
have, and be deemed at all times to have had, full power to make laws re-
specting the constitution, powers, and procedure of such legislature; pro-
vided that such laws shall have been passed in such manner and form as
may from time to time be required by any Act of Parliament, letters-patent,
order in council, or colonial law for the time being in force in the said colony.

The importance, itis true, of the Colonial Laws Validity Act, 1865,
may well be either exaggerated or quite possibly underrated. The
statute is in one sense less important than it at first sight appears,
because the principles laid down therein were, before its passing,
more or less assumed, though with some hesitation, to be good law
and to govern the validity of colonial legislation. From another point
of view the Actis of the highest importance, because it determines,
and gives legislative authority to, principles which had never before
been accurately defined, and were liable to be treated as open to
doubt.?® In any case the terms of the enactment make it now possible
to state with precision the limits which bound the legislative authority
of a colonial Parliament.

The Dominion Parliament may make laws opposed to the English
common law, and such laws (on receiving the required assents) are
perfectly valid.

Thus a New Zealand Act which changed the common law rules as
to the descent of property, which gave the Governor authority to
forbid public meetings, or which abolished trial by jury, might be
inexpedient or unjust, but would be a perfectly valid law, and would

19 Up to 1865 the prevalent opinion in England seems to have been that any law seriously
opposed to the principles of English law was repugnant to the law of England, and colonial
laws were from time to time disallowed solely on the ground of such supposed repugnacy
and invalidity.
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be recognised as such by every tribunal throughout the British Em-
ire.20

d The Dominion Parliament, on the other hand, cannot make any

laws inconsistent with any Act of Parliament, or with any part of an

Act of Parliament, intended by the Imperial Parliament to apply to

New Zealand.

Suppose, for example, that the Imperial Parliament were to pass an
Act providing a special mode of trial in New Zealand for particular
dasses of offences committed there, no enactment of the colonial
Parliament, which provided that such offences should be tried
otherwise than as directed by the imperial statute, would be of any
legal effect. So again, no New Zealand Act would be valid that
legalised the slave trade in the face of the Slave Trade Act, 1824, 5
George IV. c. 113, which prohibits slave trading throughout the
British dominions; nor would Acts passed by the Dominion Parlia-
ment be valid which repealed, or invalidated, several provisions of
the Merchant Shipping Act 1894 meant to apply to the colonies, or
which deprived a discharge under the English Bankruptcy Act of the
effect which, in virtue of the imperial statute, it has as a release from
debts contracted in any part whatever of the British dominions. No
colonial legislature, in short, can override imperial legislation which is
intended to apply to the colonies. Whether the intention be expressed
in so many words, or be apparent only from the general scope and
nature of the enactment, is immaterial. Once establish that an impe-
rial law is intended to apply to a given colony, and the consequence
follows that any colonial enactment which contravenes that law is
invalid and unconstitutional .2

Hence the Courts in the Dominion of New Zealand, as alsoin the
rest of the British Empire, may be called upon to adjudicate upon the
validity or constitutionality of any Act of the Dominion Parliament.

20 Assuming, of course, that such Acts are not inconsistent with any imperial statute
applying to the colony. (Compare Robinson v. Reynolds, Macassey’s N. Z. Rep. p. 562.)

21 See Tarring, Law Relating to the Colonies (2nd ed.), pp. 232—247, for a list of imperial
statutes which relate to the colonies in general, and which therefore no colonial legislation
can, except under powers given by some Act of the Imperial Parliament, contravene.
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For if a New Zealand law really contradicts the provisions of an Act of
Parliament extending to New Zealand, no Court throughout the
British dominions could legally, it is clear, give effect to the enactment
of the Dominion Parliament. This is an inevitable result of the legisla-
tive sovereignty exercised by the Imperial Parliament. In the sup-
posed case the Dominion Parliament commands the judges toactina
particular manner, and the Imperial Parliament commands them to
actin another manner. Of these two commands the order of the
Imperial Parliament is the one which must be obeyed. This is the very
meaning of Parliamentary sovereignty. Whenever, therefore, itis al-
leged that any enactment of the Dominion Parliament is repugnant to
the provisions of any Act of the Imperial Parliament extending to the
colony, the tribunal before which the objection is raised must pro-
nounce upon the validity or constitutionality of the colonial law.?
Colorual The constitution of New Zealand is created by and depends upon

Parliament

maybea  the New Zealand Constitution Act, 1852, 15 & 16 Vict. c. 72, and the

“‘con-

suwent”as Acts amending the same. One might therefore expect that the Par-
legslave  Jiament of the Dominion of New Zealand, which may conveniently
' be called the New Zealand Parliament, would exhibit that “‘mark of

subordination” which consists in the inability of a legislative body to
change fundamental or constitutional laws, or (what is the same
thing) in the clearly drawn distinction between ordinary laws which
the legislature can change and laws of the constitution which it can-
not change, at any rate when acting in its ordinary legislative char-
acter. But this anticipation is hardly borne out by an examination into
the Acts creating the constitution of New Zealand. A comparison of
the Colonial Laws Validity Act, 1865, s. 5, with the New Zealand
Constitution Act, as subsequently amended, shows that the New
Zealand Parliament can change the articles of the constitution. This
power, derived from imperial statutes, is of course in no way incon-
sistent with the legal sovereignty of the Imperial Parliament.? One

22 See Powell v. Apollo Candle Co., 10 App. Cas. 282; Hodge v. The Queen, 9 App. Cas. 117.

23 The constitutions of some self-governing colonies, e.g. Victoria, certainly show that a
Victorian law altering the constitution must in some instances be passed in a manner
different from the mode in which other laws are passed. This is a faint recognition of the
difference between fundamental and other laws. Compare 18 & 19 Vict. c. 55, Sched. L. s. 60;
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may fairly therefore assert that the New Zealand Parliament, in
common with many other colonial legislative assemblies, is, though a
“subordinate,” at once a legislative and a constituent assembly. Itis a
“subordinate’” assembly?* because its powers are limited by the
legislation of the Imperial Parliament; it is a constituent assembly
since it can change the articles of the constitution of New Zealand.
The authority of the New Zealand Parliament to change the articles of
the constitution of New Zealand is from several points of view worth
notice.

We have here a decisive proof that there is no necessary connection
between the written character and the immutability of a constitution.
The New Zealand constitution is to be found in a written document;
itis a statutory enactment. Yet the articles of this constitutional stat-
ute can be changed by the Parliament which it creates, and changed
in the same manner as any other law. This may seem an obvious
matter enough, but writers of eminence so often use language which
implies or suggests that the character of a law is changed by its being
expressed in the form of a statute as to make it worth while noting
that a statutory constitution need not be in any sense an immutable

but there appears to have been considerable laxity in regard to observing these constitu-
tional provisions. See Jenks, Government of Victoria, pp. 247-249.

24 ltis usually the case that a self-governing colony, such as New Zealand, has the power
in one form or another to change the colonial constitution. The extent, however, of this
power, and the mode in which it can be exercised, depends upon the terms of the Act of
Parliament, or of the charter creating or amending the colonial constitution, and differs in
different cases. Thus the Parliament of New Zealand can change almost all, though not
quite all, of the articles of the constitution, and can change them in the same manner in
which it can change an ordinary colonial law. The Parliament of the Canadian Dominion
cannot change the constitution of the Dominion. The Parliament of the Australian Com-
monwealth, on the other hand, occupies a peculiar position. It can by virtue of the terms of
the constitution itself alter, by way of ordinary legislation, certain of the articles of the
constitution (see, e.g., Constitution of Commonwealth, ss. 65, 67), whilst it cannot, by way
of ordinary legislation, change other articles of the constitution. All the articles, however, of
the constitution which cannot be changed by ordinary Parliamentary legislation can—
subject, of course, to the sanction of the Crown-—be altered or abrogated by the Houses of
the Parliament, and a vote of the people of the Commonwealth, as provided by the Con-
stitution of the Commonwealth, s. 128. The point to be spedially noted is, that the Imperial
Parliament, as a rule, enables a self-governing colony to change the colonial constitution.
The exception in the case of Canada is more apparent than real; the Imperial Parliament
would no doubt give effect to any change dlearly desired by the inhabitants of the Canadian
Dominion.
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constitution. The readiness again with which the English Parliament
has conceded constituent powers to colonial legislatures shows how
little hold is exercised over Englishmen by that distinction between
fundamental and non-fundamental laws which runs through almost
all the constitutions not only of the Continent but also of America.
The explanation appears to be that in England we have long been
accustomed to consider Parliament as capable of changing one kind
of law with as much ease as another. Hence when English statesmen
gave Parliamentary government to the colonies, they almost as a
matter of course bestowed upon colonial legislatures authority to deal
with every law, whether constitutional or not, which affected the
colony, subject of course to the proviso, rather implied than ex-
pressed, that this power should not be used in a way inconsistent
with the supremacy of the British Parliament. The colonial legisla-
tures, in short, are within their own sphere copies of the Imperial
Parliament. They are within their own sphere sovereign bodies; but
their freedom of action is controlled by their subordination to the
Parliament of the United Kingdom.

Howeon-  The question may naturally be asked how the large amount of

tweenim-  colonial liberty conceded to countries like New Zealand has been

perial and

colomal  Jeoally reconciled with Imperial sovereignty?

legislation

SO The inquiry lies a little outside our subject, but is not really foreign
to it, and well deserves an answer. Nor is the reply hard to find if we
keep in mind the true nature of the difficulty which needs explana-
tion.

The problem is not to determine what are the means by which the
English Government keeps the colonies in subjection, or maintains
the political sovereignty of the United Kingdom. This is a matter of
politics with which this book has no concern.

The question to be answered is how (assuming the law to be
obeyed throughout the whole of the British Empire) colonial legisla-
tive freedom is made compatible with the legislative sovereignty of
Parliament? How are the Imperial Parliament and the colonial legisla-
tures prevented from encroaching on each other’s spheres?

No one will think this inquiry needless who remarks thatin con-
federations, such as the United States, or the Canadian Dominion,
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the Courts are constantly occupied in determining the boundaries
which divide the legislative authority of the Central Government
from that of the State Legislatures.

The assertion may sound paradoxical, but is nevertheless strictly
true, that the acknowledged legal supremacy of Parliament is one
main cause of the wide power of legislation allowed to colonial as-
semblies.

The constitutions of the colonies depend directly or indirectly upon
imperial statutes. No lawyer questions that Parliament could legally
abolish any colonial constitution, or that Parliament can at any mo-
ment legislate for the colonies and repeal or override any colonial law
whatever. Parliament moreover does from time to time pass Acts
affecting the colonies, and the colonial,?s no less than the English,
Courts completely admit the principle that a statute of the Imperial
Parliament binds any part of the British dominions to which the
statute is meant to apply. But when once this is admitted, it becomes
obvious that there is little necessity for defining or limiting the sphere
of colonial legislation. If an Act of the New Zealand Parliament con-
travenes an imperial statute, it is for legal purposes void; and if an Act
of the New Zealand Parliament, though not infringing upon any
statute, is so opposed to the interests of the Empire that it ought not
to be passed, the British Parliament may render the Act of no effect by
means of an imperial statute.

This course, however, is rarely, if ever, necessary; for Parliament
exerts authority over colonial legislation by in effect regulating the use
of the Crown’s “veto” in regard to colonial Acts. This is a matter
which itself needs a little explanation.

The Crown'’s right to refuse assent to bills which have passed
through the Houses of Parliament is practically obsolete.2¢ The power

25 See Todd, Parliamentary Government, pp. 168—192.

26 This statement has been questioned —see Hearn (2nd ed.), p. 63-—but is, it is submitted,
correct. The so-called “veto” has never been employed as regards any pubtic bill since the
accession of the House of Hanover. When George the Third wished to stop the passing of
Fox's India Bill, he abstained from using the Crown’s right to dissent from proposed
legislation, but availed himself of his influence in the House of Lords to procure the
rejection of the measure. No stronger proof could be given that the right of veto was more
than a century ago already obsolete. But the statement that a power is practically obsolete
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of the Crown to negative or veto the bills of colonial legislatures
stands on a different footing. It is virtually, though not in name, the
right of the Imperial Parliament to limit colonial legislative indepen-
dence, and is frequently exercised.

This check on colonial legislation is exerted in two different man-
ners.2?

does not involve the assertion that it could under no conceivable circumstances be revived.
On the whole subject of the veto, and the different senses in which the expression is used,
the reader should consult an excellent article by Professor Orelli of Zurich, to be found
under the word “Veto” in Encyclopaedia Britannica (gth ed.), xxiv. p. 208.

The history of the Royal Veto curiously illustrates the advantage which sometimes arises
from keeping alive in theory prerogatives which may seem to be practically obsolete. The
Crown’s legislative “veto” has certainly long been unused in England, but it has turned out
a convenient method of regulating the relation between the United Kingdom and the
Colonies. If the right of the King to refuse his assent to a bill which had passed the two
Houses of Parliament had been abolished by statute, it would have been difficult, if not
impossible, for the King to veto, or disallow, Acts passed by the Parliament of a self-
governing colony, e.g. New Zealand. It would, in other words, have been hard to create a
parliamentary veto of colonial legislation. Yet the existence of such a veto, which ought to
be, and is, sparingly used, helps to hold together the federation known as the British
Empire.

27 The mode in which the power to veto colonial legislation is exercised may be best
understood from the following extract from the Rules and Regulations printed some years
ago by the Colonial Office:

RULES AND REGULATIONS
CHAPTERIII
8§1. Legislative Councils and Assemblies

48. In every colony the Governor has authority either to give or to withhold his assent to
laws passed by the other branches or members of the Legislature, and until that assent is
given no such law is valid or binding.

49. Laws are in some cases passed with suspending clauses; that is, although assented to
by the Governor they do not come into operation or take effect in the colony until they shall
have been specially confirmed by Her Majesty, and in other cases Parliament has for the
same purpose empowered the Governor to reserve laws for the Crown'’s assent, instead of
himself assenting or refusing his assent to them.

50. Every law which has received the Governor’s assent (unless it contains a suspending
clause) comes into operation immediately, or at the time specified in the law itself. But the
Crown retains power to disallow the law; and if such power be exercised . . . the law ceases
to have operation from the date at which such disallowance is published in the colony.

51. In colonies having representative assemblies the disallowance of any law, or the
Crown’s assent to a reserved bill, is signified by order in coundil. The confirmation of an Act
passed with a suspending clause, is not signified by order in coundil unless this mode of
confirmation is required by the terms of the suspending clause itself, or by some special
provision in the constitution of the colony.
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The Governor of a colony, say New Zealand, may directly refuse
his assent to a bill passed by both Houses of the New Zealand Par-
liament. In this case the bill is finally lost, just as would be a bill which
had been rejected by the colonial council, or as would be a bill passed

52. In Crown colonies the allowance or disallowance of any law is generally signified by
despatch.

53. Insome cases a period is limited, after the expiration of which local enactments,
though not actually disallowed, cease to have the authority of law in the colony, unless
before the lapse of that time Her Majesty’s confirmation of them shall have been signified
there; but the general rule is otherwise.

54. In colonies possessing representative assemblies, laws purport to be made by the
Queen or by the Governor on Her Majesty’s behalf or sometimes by the Governor alone,
omitting any express reference to Her Majesty, with the advice and consent of the council
and assembly. They are almost invariably designated as Acts. In colonies not having such
assemblies, laws are designated as ordinances, and purport to be made by the Governor,
with the advice and consent of the Legislative Council (or in British Guiana of the Court of
Policy).

The “veto,” it will be perceived, may be exercised by one of two essentially different
methods: first, by the refusal of the Governor’s assent; secondly, by the exercise of the royal
power to disallow laws even when assented to by the Governor. As further, the Governor
may reserve bills for the royal consideration, and as colonial laws are sometimes passed
containing a clause which suspends their operation until the signification of the royal
assent, the check on colonial legislation may be exercised in four different forms—

(1) The refusal of the Governor’s assent to a bill.

(2) Reservation of a bill for the consideration of the Crown, and the subsequent lapse of
the bill owing to the royal assent being refused, or not being given within the
statutory time.

(3) Theinsertion in a bill of a clause preventing it from coming into operation until the
signification of the royal assent thereto, and the want of such royal assent.

(4) The disallowance by the Crown of a law passed by the Colonial Parliament with the
assent of the Governor.

The reader should note, however, the essential difference between the three first modes
and the fourth mode of checking colonial legislation. Under the three first a proposal law
passed by the colonial legislature never comes into operation in the colony. Under the
fourth a colonial law which has come into operation in the colony is annulled or disallowed
by the Crown from the date of such disallowance. In the case of more than one colony, such
disallowance must, under the Constitution Act or letters-patent, be signified within two
years. See the British North American Act, 1867, sec. 56. Compare the Australian Constitu-
tions Act, 1842 (5 & 6 Vict. c. 76), secs. 32, 33; the Australian Constitutions Act, 1850, 13 & 14
Vict. c. 59; and the Victoria Constitution Act, 1855 (18 & 19 Vict. ¢. 55), sec. 3.

Under the Australian Commonwealth Act the King may disallow an Act assented to by
the Governor-General within one year after the Governor-General’s assent. (Common-
wealth of Australia Constitution Act, sec. 59.)
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by the English Houses of Parliament if the Crown were to exert the
obsolete prerogative of refusing the royal assent. The Governor,
again, may, without refusing his assent, reserve the bill for the con-
sideration of the Crown. In such case the bill does not come into force
until it has received the royal assent, which is in effect the assent of
the English Ministry, and therefore indirectly of the Imperial Parlia-
ment.

The Governor, on the other hand, may, as representing the Crown,
give his assent to a New Zealand bill. The bill thereupon comes into
force throughout New Zealand. But such a bill, though for a time a
valid Act, is not finally made law even in New Zealand, since the
Crown may, after the Governor’s assent has been given, disallow the
colonial Act. The case is thus put by Mr. Todd:

Although a governor as representing the Crown is empowered to give

the royal assent to bills, this act is not final and conclusive; the Crown itself
having, in point of fact, a second veto. All statutes assented to by the gover-
nor of a colony go into force immediately, unless they contain a clause
suspending their operation until the issue of a proclamation of approval by
the queen in council, or some other specific provision to the contrary; but the
governor is required to transmit a copy thereof to the secretary of state for
the colonies; and the queen in council may, within two years after the receipt
of the same, disallow any such Act.”’28

The result therefore of this state of things is, that colonial legislation
is subject to a real veto on the part of the imperial government, and
no bill which the English Ministry think ought for the sake of imperial
interests to be negatived can, though passed by the New Zealand or
other colonial legislature, come finally into force. The home govern-
ment is certain to negative or disallow any colonial law which, either
in letter or in spirit, is repugnant to Parliamentary legislation, and a
large number of Acts can be given which on one ground or another
have been either not assented to or disallowed by the Crown. In 1868
the Crown refused assent to a Canadian Act reducing the salary of
the Governor-General.?° In 1872 the Crown refused assent to a

28 Todd, Parliamentary Government in the British Colonies, p. 137.
29 Todd, Parliamentary Government in the British Colonies, p. 144.
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Canadian Copyright Act because certain parts of it conflicted with
imperial legislation. In 1873 a Canadian Act was disallowed as being
contrary to the express terms of the British North America Act, 1868;
and on similar grounds in 1878 a Canadian Shipping Act was disal-
lowed.3¢ So again the Crown has at times in effect passed a veto upon
Australian Acts for checking Chinese immigration.3! And Acts
passed by a colonial legislature, allowing divorce on the ground sol-
ely of the husband’s adultery or (before the passing of the Deceased
Wife’s Sister’s Marriage Act, 1907, 7 Edward VIL. c. 47) legalising
marriage with a deceased wife’s sister or with a deceased husband’s
brother, have (though not consistently with the general tenor of our
colonial policy) been sometimes disallowed by the Crown, that s, in
effect by the home government.

The general answer therefore to the inquiry, how colonial liberty of
legislation is made legally reconcilable with imperial sovereignty, is
that the complete recognition of the supremacy of Parliament ob-
viates the necessity for carefully limiting the authority of colonial
legislatures, and that the home government, who in effect represent
Parliament, retain by the use of the Crown’s veto the power of pre-
venting the occurrence of conflicts between colonial and imperial
laws. To this it must be added that imperial treaties legally bind the
colonies, and that the “treaty-making power,” to use an American
expression, resides in the Crown, and is therefore exercised by the
home government in accordance with the wishes of the Houses of
Parliament, or more strictly of the House of Commons; whilst the
authority to make treaties is, except where expressly allowed by Act
of Parliament, not possessed by any colonial government.3?

It should, however, be observed that the legislature of a self-
governing colony is free to determine whether or not to pass laws
necessary for giving effect to a treaty entered into between the impe-

30 Ibid., pp. 147, 150.

31 As regards the Australian colonies such legislation has, I am informed, been heretofore
checked in the following manner. Immigration bills have been reserved for the considera-
tion of the Crown, and the assent of the Crown not having been given, have never come
into force.

32 See Todd, Parliamentary Government in the British Colonies, pp. 192-218.
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rial government and a foreign power; and further, that there might in
practice be great difficulty in enforcing within the limits of a colony
the terms of a treaty, e.g. as to the extradition of criminals, to which
colonial sentiment was opposed. But this does not affect the principle
of law that a colony is bound by treaties made by the imperial gov-
ernment, and does not, unless under some special provision of an
Act of Parliament, possess authority to make treaties with any foreign
power.

Any one who wishes justly to appreciate the nature and the extent
of the control exerted by Great Britain over colonial legislation should
keep two points carefully in mind. The tendency, in the first place,
of the imperial government is as a matter of policy to interfere less
and less with the action of the colonies, whether in the way of law-
making33 or otherwise.34 Colonial Acts, in the second place, even
when finally assented to by the Crown, are, as already pointed out,
invalid if repugnant to an Act of Parliament applying to the colony.
The imperial policy therefore of non-intervention in the local affairs of
British dependencies combines with the supreme legislative authority
of the Imperial Parliament to render encroachments by the Parlia-
ment of the United Kingdom on the sphere of colonial legislation, or

33 Thus the New Zealand Deceased Husband’s Brother Act, 1900, No. 72, legalising mar-
riage with a deceased husband’s brother, the Immigration Restriction Act, 1901, passed by
the Commonwealth Parliament, the Immigrants’ Restriction Act, 1907, No. 15, passed by
the Transvaal Legislature, have all received the sanction of the Crown. The last enactment
illustrates the immensely wide legislative authority which the home government will under
some circumstances concede to a colonial Parliament. The Secretary of State for India (Mr.
Morley) “regrets that he cannot agree that the Act in question can be regarded as similar to
the legislation already sanctioned in other self-governing colonies. . . . Section 2 (4) of the
Transvaal Actintroduces a principle to which no parallel can be found in previous legisla-
tion. This clause . . . will debar from entry into the Transvaal British subjects who would be
free to enter into any other colony by proving themselves capable of passing the educational
tests laid down for immigrants. It will, for instance, permanently exclude from the Trans-
vaal members of learned professions and graduates of European Universities of Asiatic
origin who may in future wish to enter the colony.” See Parl. Paper [Cd. 3887], Corre-
spondence relating to Legislation affecting Asiatics in the Transvaal, pp. 52, 53, and compare pp.
31, 32. See p. liv, ante.

34 Except in the case of political treaties, such as the Hague Conventions, the imperial
government does not nowadays bind the colonies by treaties, but secures the insertion in
treaties of clauses allowing colonies to adhere to a treaty if they desire to do so.
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by colonial Parliaments on the domain of imperial legislation, of
comparatively rare occurrence.3s

Foreign Non-sovereign Legislatures

We perceive without difficulty that the Parliaments of even those
colonies, such as the Dominion of Canada, or the Australian Com-
monwealth, which are most nearly independent states, are not
in reality sovereign legislatures. This is easily seen, because the
sovereign Parliament of the United Kingdom, which legislates for the
whole British Empire, is visible in the background, and because the
colonies, however large their practical freedom of action, do not act as
independent powers in relation to foreign states; the Parliament of a
dependency cannot itself be a sovereign body. It is harder for Eng-
lishmen to realise that the legislative assembly of an independent
nation may not be a sovereign assembly. Our political habits of
thought indeed are so based upon the assumption of Parliamentary
omnipotence, that the position of a Parliament which represents an
independent nation and yet is not itself a sovereign power is apt to
appear to us exceptional or anomalous. Yet whoever examines the
constitutions of civilised countries will find that the legislative as-
semblies of great nations are, or have been, in many cases legislative
without being constituent bodies. To determine in any given case
whether a foreign legislature be a sovereign power or not we must
examine the constitution of the state to which it belongs, and ascer-
tain whether the legislature whose position is in question bears any of
the marks of subordination. Such an investigation will in many or in
most instances show that an apparently sovereign assembly is in
reality a non-sovereign law-making body.

France has within the last hundred and thirty years made trial of at
least twelve constitutions.3¢

35 The right of appeal to the Privy Council from the decision of the Courts of the colonies is
another link strengthening the connection between the colonies and England.

There have been, however, of recent years a good number of conflicts between imperial
and colonial legislation as to matters affecting merchant shipping.

36 Demombynes, Les Constitutions Européennes, ii. (2nd ed.), pp. 1-5. See Appendix, Note
L, Rigidity of French Constitutions.
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These various forms of government have, amidst all their differ-
ences, possessed in general one common feature. They have most of
them been based upon the recognition of an essential distinction
between constitutional or “fundamental” laws intended to be either
immutable or changeable only with great difficulty, and “ordinary”
laws which could be changed by the ordinary legislature in the com-
mon course of legislation. Hence under the constitutions which
France has from time to time adopted the common Parliament or
legislative body has not been a sovereign legislature.

The constitutional monarchy of Louis Philippe, in outward appear-
ance at least, was modelled on the constitutional monarchy of Eng-
land. In the Charter not a word could be found which expressly limits
the legislative authority possessed by the Crown and the two Cham-
bers, and to an Englishman it would seem certainly arguable that
under the Orleans dynasty the Parliament was possessed of sover-
eignty. This, however, was not the view accepted among French
lawyers. Tocqueville writes:

The immutability of the Constitution of France is a necessary consequence of
the laws of that country. . . . As the King, the Peers, and the Deputies all
derive their authority from the Constitution, these three powers united can-
not alter a law by virtue of which alone they govern. Out of the pale of the
Constitution they are nothing; where, then, could they take their stand to
effect a change in its provisions? The alternative is clear: either their efforts
are powerless against the Charter, which continues to exist in spite of them,
in which case they only reign in the name of the Charter; or they succeed in
changing the Charter, and then the law by which they existed being an-
nulled, they themselves cease to exist. By destroying the Charter, they de-
stroy themselves. This is much more evident in the laws of 1830 than in those
of 1814. In 1814 the royal prerogative took its stand above and beyond the
Constitution; but in 1830 it was avowedly created by, and dependent on, the
Constitution. A part, therefore, of the French Constitution is immutable,
because it is united to the destiny of a family; and the body of the Constitu-
tion is equally immutable, because there appear to be no legal means of
changing it. These remarks are not applicable to England. That country
having no written Constitution, who can assert when its Constitution is
changed?3”

37 A. de Tocqueville, Democracy in America, ii. (translation), App. pp. 322, 323. (Euvres
Completes, i. p. 311
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Tocqueville’s reasoning?® may not carry conviction to an Eng-
lishman, but the weakness of his argument is of itself strong evidence
of the influence of the hold on French opinion of the doctrine which it
is intended to support, namely, that Parliamentary sovereignty was
not a recognised part of French constitutionalism. The dogma which
is so naturally assented to by Englishmen contradicts that idea of the
essential difference between constitutional and other laws which ap-
pears to have a firm hold on most foreign statesmen and legislators.

The Republic of 1848 expressly recognised this distinction; no single
article of the constitution proclaimed on 4th November 1848 could be
changed in the same way as an ordinary law. The legislative assem-
bly sat for three years. In the last year of its existence, and then only,
it could by a majority of three-fourths, and not otherwise, convoke a
constituent body with authority to modify the constitution. This con-
stituent and sovereign assembly differed in numbers, and otherwise,
from the ordinary non-sovereign legislature.

The National Assembly of the French Republic exerts at least as
much direct authority as the English Houses of Parliament. The
French Chamber of Deputies exercises at least as much influence on
the appointment of Ministers, and controls the action of the govern-
ment, at least as strictly as does our House of Commons. The Presi-
dent, moreover, does not possess even a theoretical right of veto. For
all this, however, the French Parliament is not a sovereign assembly,
but is bound by the laws of the constitution in a way in which no law
binds our Parliament. The articles of the constitution, or “fundamen-
tal laws,” stand in a totally different position from the ordinary law of
the land. Under article 8 of the constitution, no one of these funda-
mental enactments can be legally changed otherwise than subject to
the following provisions:

8. Les Chambres auront le droit, par délibérations séparées, prises dans chacune d
la majorité absolue des voix, soit spontanément, soit sur la demande du Président de la

38 His view is certainly paradoxical. (See Duguit, Manuel de droit Constitutionnel Frangais, s.
149, p- 1090.) As a matter of fact one provision of the Charter, namely, art. 23, regulating the
appointment of Peers, was changed by the ordinary process of legislation. See Law of 2gth
December 1831, Hélie, Les Constitutions de la France, p. 1006.
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République, de déclarer qu'il y a lieu de réviser les lois constitutionnelles. Apres que
chacune des deux Chambres aura pris cette résolution, elles se réuniront en Assemblée
nationale pour procéder a la révision. — Les délibérations portant révision des lois
constitutionnelles, en tout ou en partie, devront étre prises a la majorité absolue des
membres composant I’ Assemblée nationale.3°

Supreme legislative power is therefore under the Republic vested
not in the ordinary Parliament of two Chambers, butin a “national
assembly,” or congress, composed of the Chamber of Deputies and
the Senate sitting together.

The various constitutions, in short, of France, which are in this
respect fair types of continental polities,*® exhibit, as compared with
the expansiveness or “flexibility”” of English institutions, that char-
acteristic which may be conveniently described as “rigidity.”4?

39 Duguit et Monnier, Les Constitutions de la France depuis 1789, pp. 320, 321. A striking
example of the difference between English and French constitutionalism is to be found in
the division of opinion which exists between French writers of authority on the answer to
the inquiry whether the French Chambers, when sitting together, have constitutionally the
right to change the constitution. To an Englishman the question seems hardly to admit of
discussion, for Art. 8 of the constitutional laws enacts in so many words that these laws
may be revised, in the manner therein set forth, by the Chambers when sitting togetherasa
National Assembly. Many French constitutionalists therefore lay down, as would any
English lawyer, that the Assembly is a constituent as well as a legislative body, and is
endowed with the right to change the constitution (Duguit, Manuel, s. 151, Moreau, Précis
élémentaire de droit constitutionnel (Paris, 1892), p. 149). But some eminent authorities main-
tain that this view is erroneous, and that in spite of the words of the constitution the
ultimate right of constitutional amendment must be exercised directly by the French people,
and that therefore any alteration in the constitutional laws by the Assembly lacks, at any
rate, moral validity unless it is ratified by the direct vote of the electors. (See, on the one
side, Duguit, Manuel, s. 151; Bard et Robiquet, La Constitution francaise de 1875 (2nd ed.), pp.
374390, and on the other side, Esmein, Droit Constitutionnel (4th ed.), p. 9o7; Borgeaud,
Etablissement et Rivision des Constitutions, pp. 303—307.)

40 No constitution better merits study in this as in other respects than the constitution of
Belgium. Though formed after the English model, it rejects or omits the principle of Par-
liamentary sovereignty. The ordinary Parliament cannot change anything in the constitu-
tion; it is a legislative, not a constituent body; it can declare that there is reason for changing
a particular constitutional provision, and having done so is ipso facto dissolved (apres cette
déclaration les deux chambres sont dissoutes de plein droit). The new Parliament thereupon
elected has a right to change the constitutional article which has been declared subject to
change (Constitution de La Belgique, Arts. 131, 71).

41 See Appendix, NoteI., Rigidity of French Constitutions.
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And here itis worth while, with a view to understanding the
constitution of our own country, to make perfectly clear to ourselves
the distinction already refetred to between a “flexible” and a “rigid”
constitution.

A “flexible” constitution is one under which every law of every
description can legally be changed with the same case and in the
same manner by one and the same body. The “flexibility”” of our
constitution consists in the right of the Crown and the two Houses to
modify or repeal any law whatever; they can alter the succession to
the Crown or repeal the Acts of Union in the same manner in which
they can pass an Act enabling a company to make a new railway from
Oxford to London. With us, laws therefore are called constitutional,
because they refer to subjects supposed to affect the fundamental
institutions of the state, and not because they are legally more sacred
or difficult to change than other laws. And as a matter of fact, the
meaning of the word “constitutional” is in England so vague that the
term “‘a constitutional law or enactment” is rarely applied to any
English statute as giving a definite description of its character.

A “rigid” constitution is one under which certain laws generally
known as constitutional or fundamental laws cannot be changed in
the same manner as ordinary laws. The “rigidity”” of the constitution,
say of Belgium or of France, consists in the absence of any right on
the part of the Belgian or French Parliament, when acting in its ordi-
nary capacity, to modify or repeal certain definite laws termed con-
stitutional or fundamental. Under a rigid constitution the term “con-
stitutional” as applied to a law has a perfectly definite sense. It means
that a particular enactment belongs to the articles of the constitution,
and cannot be legally changed with the same ease and in the same
manner as ordinary laws. The articles of the constitution will no
doubt generally, though by no means invariably, be found to include
all the most important and fundamental iaws of the state. But it
certainly cannot be asserted that where a constitution is rigid all its
articles refer to matters of supreme importance. The rule that the
French Parliament must meet at Versailles was at one time one of the
constitutional laws of the French Republic. Such an enactment, how-
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ever practically important, would never in virtue of its own character
have been termed constitutional; it was constitutional simply because
it was included in the articles of the constitution.*2

The contrast between the flexibility of the English and the rigidity
of almost every foreign constitution suggests two interesting in-
quiries.

Whether First, does the rigidity of a constitution secure its permanence and
constitu- jnvest the fundamental institutions of the state with practical im-
cureeper, mutability?

To this inquiry historical experience gives an indecisive answer.

In some instances the fact that certain laws or institutions of a state
have been marked off as placed beyond the sphere of political con-
troversy, has, apparently, prevented that process of gradual innova-
tion which in England has, within not much more than sixty years,
transformed our polity. The constitution of Belgium stood for more
than half a century without undergoing, in form at least, any material
change whatever. The constitution of the United States has lasted for
more than a hundred years, but has not undergone anything like the
amount of change which has been experienced by the constitution of
England since the death of George the Third.*3 But if the inflexibility
of constitutional laws has in certain instances checked the gradual
and unconscious process of innovation by which the foundations of a
commonwealth are undermined, the rigidity of constitutional forms
has in other cases provoked revolution. The twelve unchangeable

42 The terms ““flexible” and “rigid” (originally suggested by my friend Mr. Bryce) are, it
should be remarked, used throughout this work without any connotation either of praise or
of blame. The flexibility and expansiveness of the English constitution, or the rigidity and
immutability of, e.g., the constitution of the United States, may each be qualities which
according to the judgment of different critics deserve either admiration or censure. With
such judgments this treatise has no concern. My whole aim is to make clear to my readers
the exact difference between a flexible and a rigid constitution. It is not my object to
pronounce any opinion on the question whether the flexibility or rigidity of a given polity
be a merit or a defect.

43 No doubt the constitution of the United States has in reality, though not in form,
changed a good deal since the beginning of last century; but the change has been effected
far less by formally enacted constitutional amendments than by the growth of customs or
institutions which have modified the working without altering the articles of the constitu-
tion.
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constitutions of France have each lasted on an average for less than
ten years, and have frequently perished by violence. Louis Philippe’s
monarchy was destroyed within seven years of the time when
Tocqueville pointed out that no power existed legally capable of
altering the articles of the Charter. In one notorious instance at
least—and other examples of the same phenomenon might be pro-
duced from the annals of revolutionary France— the immutability of
the constitution was the ground or excuse for its violent subversion.
The best plea for the Coup d'état of 1851 was, that while the French
people wished for the re-election of the President, the article of the
constitution requiring a majority of three-fourths of the legislative
assembly in order to alter the law which made the President’s re-
election impossible, thwarted the will of the sovereign people. Had
the Republican Assembly been a sovereign Parliament, Louis Napo-
leon would have lacked the plea, which seemed to justify, as well as
some of the motives which tempted him to commit, the crime of the
2nd of December.

Nor ought the perils in which France was involved by the immuta-
bility with which the statesmen of 1848 invested the constitution to be
looked upon as exceptional; they arose from a defect which is inher-
entin every rigid constitution. The endeavour to create laws which
cannot be changed is an attempt to hamper the exercise of sovereign
power; it therefore tends to bring the letter of the law into conflict
with the will of the really supreme power in the state. The majority of
French electors were under the constitution the true sovereign of
France; but the rule which prevented the legal re-election of the
President in effect brought the law of the land into conflict with the
will of the majority of the electors, and produced, therefore, as a rigid
constitution has a natural tendency to produce, an opposition be-
tween the letter of the law and the wishes of the sovereign. If the
inflexibility of French constitutions has provoked revolution, the
flexibility of English institutions has, once at least, saved them from
violent overthrow. To a student, who at this distance of time calmly
studies the history of the first Reform Bill, it is apparent, that in 1832
the supreme legislative authority of Parliament enabled the nation to
carry through a political revolution under the guise of a legal reform.
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The rigidity, in short, of a constitution tends to check gradual inno-
vation; but, just because itimpedes change, may, under unfavoura-
ble circumstances, occasion or provoke revolution.

whatare  Secondly, what are the safeguards which under a rigid constitution

the sate-

guards  can be taken against unconstitutional legislation?

against un-

romelums.  1he general answer to our inquiry (which of course can have no

fawen? — application to a country like England, ruled by a sovereign Parlia-
ment) is that two methods may be, and have been, adopted by the
makers of constitutions, with a view to rendering unconstitutional
legislation, either impossible, or inoperative.

Reliance may be placed upon the force of public opinion and upon
the ingenious balancing of political powers for restraining the legisla-
ture from passing unconstitutional enactments. This system opposes
unconstitutional legislation by means of moral sanctions, which re-
solve themselves into the influence of public sentiment.

Authority, again, may be given to some person or body of persons,
and preferably to the Courts, to adjudicate upon the constitutionality
of legislative acts, and treat them as void if they are inconsistent with
the letter or the spirit of the constitution. This system attempts not so
much to prevent unconstitutional legislation as to render it harmless
through the intervention of the tribunals, and rests at bottom on the
authority of the judges.

This general account of the two methods by which it may be at-
tempted to secure the rigidity of a constitution is hardly intelligible
without further illustration. Its meaning may be best understood by a
comparison between the different policies in regard to the legislature
pursued by two different classes of constitutionalists.

sateguards  French constitution-makers and their continental followers have,

Eﬁé&?ﬂ;n- as we have seen, always attached vital importance to the distinction

situton between fundamental and other laws, and therefore have constantly
created legislative assemblies which possessed “legislative” without
possessing “constituent” powers. French statesmen have therefore
been forced to devise means for keeping the ordinary legislature
within its appropriate sphere. Their mode of procedure has been
marked by a certain uniformity; they have declared on the face of the
constitution the exact limits imposed upon the authority of the legis-
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lature; they have laid down as articles of the constitution whole
bodies of maxims intended to guide and control the course of legisla-
tion; they have provided for the creation, by special methods and
under special conditions, of a constituent body which alone should
be entitled to revise the constitution. They have, in short, directed
their attention to restraining the ordinary legislature from attempting
any inroad upon the fundamental laws of the state; but they have in
general trusted to public sentiment,** or at any rate to political con-
siderations, for inducing the legislature to respect the restraints im-
posed on its authority, and have usually omitted to provide machin-
ery for annulling unconstitutional enactments, or for rendering them
! of no effect.
senchRe-  These traits of French constitutionalism are specially noticeable in
“mon- the three earliest of French political experiments. The Monarchical

"™ constitution of 1791, the Democratic constitution of 1793, the Directo-
rial constitution of 1795 exhibit, under all their diversities, two fea-
tures in common.*5 They each, on the one hand, confine the power of
the legislature within very narrow limits indeed; under the Directory,
for instance, the legislative body could not itself change any one of
the 377 articles of the constitution, and the provisions for creating a
constituent assembly were so framed that not the very least alteration
in any of these articles could have been carried out within a period of
less than nine years.#¢ None of these constitutions, on the other

44 “Aucun des pouvoirs institués par la constitution n'a le droit de la changer dans son
ensemble ni dans ses parties, sauf les réformes qui pourront y étre faites par la voie de la
révision, conformément aux dispositions du titre VII. ci-dessus.

“L’Assemblée nationale constituante en remet le dépot a la fidélité du Corps législatif, du
Roi et des juges, a la vigilance des péres de famille, aux épouses et aux méres, a I'affection
des jeunes citoyens, au courage de tous les Frangais.”— Constitution de 1791, Tit. vii. Art. §;
Duguit et Monnier, Les Constitutions de la France depuis 1789, p. 34.

These are the terms in which the National Assembly entrusts the Constitution of 1791 to
the guardianship of the nation. It is just possible, though not likely, that the reference to the
judges is intended to contain a hint that the Courts should annul or treat as void unconstitu-
tional laws. Under the Constitution of the Year VIII. the senate had authority to annul
unconstitutional laws. But this was rather a veto on what in England we should call Bills
than a power to make void laws duly enacted. See Constitution of Year VIIL., Tit. ii. Arts.
26, 28, Hélie, Les Constitutions de la France, p. 579.

45 See Appendix, Note I, Rigidity of French Constitutions.
46 See Constitution of 1795, Tit. xiii. Art. 338, Hélie, Les Constitutions de la France, p. 463.
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hand, contain a hint as to the mode in which a law is to be treated
which is alleged to violate the constitution. Their framers indeed
hardly seem to have recognised the fact that enactments of the legis-
lature might, without being in so many words opposed to the con-
stitution, yet be of dubious constitutionality, and that some means
would be needed for determining whether a given law was or was
not in opposition to the principles of the constitution.

These characteristics of the revolutionary constitutions have been
repeated in the works of later French constitutionalists. Under the
present French Republic there exist a certain number of laws (not itis
true a very large number), which the Parliament cannot change; and
what is perhaps of more consequence, the so-called Congress*” could
atany time increase the number of fundamental laws, and thereby
greatly decrease the authority of future Parliaments. The constitution,
however, contains no article providing against the possibility of an
ordinary Parliament carrying through legislation greatly in excess of
its constitutional powers. Any one in fact who bears in mind the
respect paid in France from the time of the Revolution onwards to the
legislation of de facto governments and the traditions of the French
judicature, will assume with confidence that an enactment passed
through the Chambers, promulgated by the President, and published
in the Bulletin des Lois, will be held valid by every tribunal throughout
the Repubilic.

This curious result therefore ensues. The restrictions placed on the
action of the legislature under the French constitution are not in
reality laws, since they are not rules which in the last resort will be
enforced by the Courts. Their true character is that of maxims of
political morality, which derive whatever strength they possess from
being formally inscribed in the constitution and from the resulting
support of public opinion. What is true of the constitution of France
applies with more or less force to other politics which have been
formed under the influence of French ideas. The Belgian constitution,
for example, restricts the action of the Parliament no less than does

47 The term is used by French writers, but does not appear in the Lois Constitutionnelles, and
one would rather gather that the proper title for a so-called Congress is L'Assemblée
Nationale.

PARTI 70



PARLIAMENT AND NON-SOVEREIGN LAW-MAKING BODIES

the Republican constitution of France. But it is at least doubtful
whether Belgian constitutionalists have provided any means what-
ever for invalidating laws which diminish or do away with the rights
(e.g. theright of freedom of speech) “guaranteed” to Belgian citizens.
The jurists of Belgium maintain, in theory at least, that an Act of
Parliament opposed to any article of the constitution ought to be
treated by the Courts as void. But during the whole period of Belgian
independence, no tribunal, it is said, has ever pronounced judgment
upon the constitutionality of an Act of Parliament. This shows, it may
be said, that the Parliament has respected the constitution, and cer-
tainly affords some evidence that, under favourable circumstances,
formal declarations of rights may, from their influence on popular
feeling, possess greater weight than is generally attributed to themin
England; but it also suggests the notion that in Belgium, as in France,
the restrictions on Parliamentary authority are supported mainly by
moral or political sentiment, and are at bottom rather constitutional
understandings than laws.

To an English critic, indeed, the attitude of continental and espe-
cially of revolutionary statesmen towards the ordinary legislature
bears an air of paradox. They seem to be almost equally afraid of
leaving the authority of the ordinary legislature unfettered, and of
taking the steps by which the legislature may be prevented from
breaking through the bonds imposed upon its power. The explana-
tion of this apparent inconsistency is to be found in two sentiments
which have influenced French constitution-makers from the very
outbreak of the Revolution—an over-estimate of the effect to be pro-
duced by general dedlarations of rights, and a settled jealousy of any
intervention by the judges in the sphere of politics.*® We shall see, in
a later chapter, that the public law of France is still radically influ-
enced by the belief, even now almost universal among Frenchmen,
that the law Courts must not be allowed to interfere in any way
whatever with matters of state, or indeed with anything affecting the
machinery of government.4?

48 A. de Tocqueville, (Euvres Completes, i. pp. 167, 168.
49 See Chap. XII.
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The authors of the American constitution have, for reasons that
will appear in my next chapter, been even more anxious than French
statesmen to limit the authority of every legislative body throughout
the Republic. They have further shared the faith of continental politi-
cians in the value possessed by general declarations of rights. But
they have, unlike French constitution-makers, directed their atten-
tion, not so much to preventing Congress and other legislatures from
making laws in excess of their powers, as to the invention of means
by which the effect of unconstitutional laws may be nullified; and
this result they have achieved by making it the duty of every judge
throughout the Union to treat as void any enactment which violates
the constitution, and thus have given to the restrictions contained in
the constitution on the legislative authority either of Congress or the
State legislatures the character of real laws, thatis, of rules enforced
by the Courts. This system, which makes the judges the guardians of
the constitution, provides the only adequate safeguard which has
hitherto been invented ag