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PREFACE.

THE following sheets were, as the note on the opposite page
expresses, printed so long ago as the year 1780. The design,
in pursuance of which they were written, was not so extensive
as that announced by the present title. They had at that time
no other destination than that of serving as an introduction to
a plan of a penal code tn ferminis, designed to follow them, in
the same volume.

The body of the work had received its completion according
to the then present extent of the author’s views, when, in the
investigation of some Aaws he had discovered, he found himself
unexpectedly entangled in an unsnspected corner of the meta-
physical maze. A suspension, at first not apprehended to be
more than a temporary one, necessarily ensmed: snapension
brought on coolness, and coolness, aided by other concurrent
causes, ripened into disgust.

Imperfections pervading the whole mass had already been
pointed out by the sincerity of severe and discerning friends;
and conscience had certified the justness of their censure. The
inordinate length of some of the chapters, the apparent inutility
of others, and the dry snd metaphysical tarn of the whole,
suggested an apprebension, that, if published in its present
form, the work would contend under grest disadvantages for
any chance, it might on other accounts possess, of being read,
and consequently of being of use.

But, though in this msoner the idea of completing the pre-
sent work alid insensibly aside, that was not by any means the
cage with the considerations which had led him to engage in it.
Every opening, which promised to afford the lights he stood in
need of, was still pursued: as occasion arose, the several depart-
ments oonnected with that in which he had at first engaged,
were successively explored; insomuch that, in one branch or
other of the pursuit, his researches have nearly embraced the
whole field of legisiation.
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Several causes have conspired at present to bring to light,
under this new title, a work which under its original one had
been imperceptibly, but as it had seemed irrevocably, doomed
to oblivion, In the course of eight years, materials for various
works, corresponding to the different branches of the subject of
legislation, bad been produced, and some nearly reduced to shape:
. and, in every one of those works, the pnnmples exhibited in the
present pubhcatmn had ad_been found so ) necessary, that, either to
transcribe them piece- -meal, or to exhibit thom somewhere where
they could be referred to in the lump, was found unavoidable.
The former course would have occasioned repetitions too bulky
to be employed without necessity in the execution of a plan
unavoidably so voluminous : the latter was therefore indisputably
the preferable one.

To publish the materials in the form in which they were
already printed, or to work them up into a new one, was therefore
the only alternative : the latter had all along heen his wish, and,
had time and the requisite degree of alacrity been at command,
it would as certainly have been realised. Cogent considerations,
however, concar, with the irksomeness of the task, in placing the
accomplishment of it at present at an unfathomable distance.

Another consideration is, that the suppression of the present
work, had it been ever so decidedly wished, is no longer altogether
in his power. In the course of so long an interval, various inci-
dents have introduced copies into various hands, from some of
which they have been transferred, by deaths and other accidents,
_ into others that are unknown to him. Detached, but considerable
. extracts, have even been published, without any dishonourable
* views, (for the name of the author was very honestly subjoined
© to them,) but without his privity, and in publications undertaken
without his knowledge.

It may perhaps be necessary to add, to complete bis excuse for
offering to the public a work pervaded by blemishes, which have
not escaped even the author’s partial eye, that the censure, so
justly bestowed upon the form, did not extend itself to the matter.

In sending it thus abroad into the world with all its imper-
fections upon its head, he thinks it may be of assistance to the
few readers be can expect, to receive a short intimation of the
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chief particulars, in respect of which it fails of corresponding
with his maturer views. It will thence be observed how in some
respects it fails of quadrating with the design announced by its
original title, as in others it does with that annouunced by the
one it bears at present.

An introduction to a work which takes for its subject the
totality of any science, ought to contain all such matters, and
such mstters only, as belong in common to every particular
branch of that science, or at least to more branches of it than
one. Compared with its present title, the present work fails in
both ways of being conformable to that rule.

As an introduction to the principles of morals, in addition to
the analysis it contains of the extensive ideas signified by the
terms pleasure, pain, motive, and disposition, it ought to have
given a similar analysis of the not less extensive, though much less
deterwinate, ideas annexed to the terms emotion, passion, appetite,
virtue, vice, and some others, including the names of the particular
virtues and vices. But as the trae, and, if he couceives right,
the only tiue ground-work for the development of the latter set of
terms, has been laid by the explanation of the former, the com-
pletion of such a dictionary, so to style it, would, in comparison of
the commencement, be litile more than a mechanical operation.

Again, as an introduction to the principles of legislation in
general, it ought rather to have iocluded matters belonging
exclusively to the civi/ branch, than matters more particularly
applicable to the penal : the latter being but a means of com-
passing the ends proposed by the former. In preference there-
fore, or st least in priority, to the several chapters which will be
found relative to pumishment, it ought to have exhibited a set of
propositions which have since presented themselves to him as
affording a standard for the operations performed by govern-
ment, in the creation and distribution of proprietary and other
civil rights. He means certain axioms of what may be termed
mental pathology, expressive of the connection betwixt the
feelings of the parties coucerned, and the several classes of
inoidents, which either call for, or are produced by, operations
of the nature above mentioned’.

! For example.—1It is worse to lose than simply wot to gain.— A loss fulls



vi Preface,

The consideration of the division of offences, and every thing
else that belongs to offences, ought, besides, to bave preceded
the consideration of punishment: for the idea of pumishment
presuppoges the idea of offence : punishment, as such, not being
inflicted but in consideration of offence.

Lastly, the analytical discussions relative to the classification
of offences wounld, according to his present views, be transferred
to a separate freatise, in which the system of legislation is con-
sidered solely in respect of its form: in other words, in respect
of its method and terminology.

In these respects the performance fails of coming up to the
author’s own ideas of what should have been exhibited in
o work, beariog the title he has now given it. viz. that of an
Introduction to the Principles of Morals and Legisiation. He
knows however of no other that would be less unsuitable : nor
in particular would eo adequate an intimation of its actual
contents have been given, by u title corresponding to the more
limited design, with which it was written: viz. that of serving
as an tntroduction to a penal code.

Yet more. Dry and tedious as a great part of the discussions
it contains must unavoidably be found by the bulk of readers,
be knows not bow to regret the having written them, nor even
the having made them public. Under every head, the prac-
tical uses, to which the discussions contained under that head
appeared applicable, are indicated: nor is there, he bolieves,
a single proposition that he has not found occasion to build upon
iu the penning of some article or other of those provisions of
detail, of which a body of law, authoritative or unauthoritative,
must be composed. He will venture to specily particularly, in
this view, the several chapters shortly characterized by the
words Senstbility, Actions, Intentionality, Consciousness, Motives,
Dispositions, Consequences. Even in the enormous chapter on
the lighter by being divided.— The suffering, of a person hurt in gratification
of enmity, i« greater than the gratification produced by the same cause.—

'hese, and & few others which he will have occasion to exhibit at the head
of another publication, have the same claim to the appellation of axioms,
as those given by mathematicians under that name ; since, referring fo
universal ﬂ?erie_!lw 83 their immediate basis, they are incapable of demon-
stration, and require only to be developed and illustrated, in order to be
recognised as incontestable.
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the division of offences, which, notwithstanding the forced com-
pression the plan Las undergore in several of its parts, in manner
there mentioned, occupies no fewer than one hundred and four
clogely printed quarto pages’, the ten concluding ones are
employed in a statement of the practical advantages that may
be reaped from the plan of classification which it exhibits.
Those in whose sight the Defence of Usury has been fortunate
enough to find favour, may reckon as one instance of those
advantages the discovery of the principles developed in that little
treatise. In the preface to an anonymous tract published so
long ago 8s in 177672, he had hinted at the utility of a natural
classification of offences, in the character of a test for distin-
guiching genuine from spurious ones. The case of nsury is one
among a number of instances of the truth of that observation.
A note at the end of Bect. xxxv. Chap. xv1. of the present publica-
tion, may serve to show how the opinions, developed in that tract,

owed their origin to the difficulty experienced in the attempt to

find a place in his system for that imaginary offence. To some
readers, as a means of helping them to support the fatigue of
wading through an analysis of such enormous length, he would
almost recommend the beginning with those ten concluding pages.

One good at least may result from the present publication;
viz. that the more he has trespassed on the patience of the
reader on this occasion, the less need he will have so to do on
fature ones: so that this may do to those, the office which is
done, by books of pure mathematics, to books of mixed mathe-
matics and natural philosophy. The narrower the circle of
readers is, within which the present work may be condemned
to confine itself, the less limited may be the number of those to
whom the fruits of his succeeding labours may be found acces-
sible. He may therefore in this respect find himself in the con-
dition of those philosophers of antiquity, who are repiesented
as having held two bodies of doctrine, & popular and an occult
one: but, with this difference, that in his instance the occult
and the popular will, he hopes, be found as consistent as in those
they were contradictory; and that in his production whatever

! The first edition was published in 1789, in quarto.
* A Fragment on Government, &o., reprinted 1832.

-
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there is of occultness has been the pure result of sad necessity,
and in no respect of choice.

Having, in the course of this advertisement, had such frequent
occasion to allude to different arrangements, as baving been
suggested by more extensive and maturer views, it msy perhaps
contribute to the satisfaction of the reader, to receive a short
intimation of their nature : the rather, as, without such explana-
tion, references, made here and there to unpublished works,
might be productive of perplexity and mistake. The following
then are the titles of the works by the publication of which his
present designs would be completed. They are exhibited in the
order which seemed to him best fitted for apprehbension, and in
which they would stand disposed, were the whole assemblage
ready to come out at once: but the order, in which they will
eventually appear, may probably enough be influenced in some
degree by collateral and temporary considerations.

Part the 1st. Principles of legislation in mstters of cintl,
more distinctively termed private distributive, or for shortness,
distributive, law.

Part the 2nd. Principles of legislation in matters of penal law.

Part the 3rd. Principles of legislation in matters of pro-
cedure; uniting in one view the criminal and civil branches,
between which no line can be drawn, but a very indistinct one,
and that continually Liable to variation.

Part the 4th. Principles of legislation in matters of reward.

Part the sth. Principles of legislation in matters of public
distributtve, more concisely as well as familiarly termed constitu-
tional, law. o

Part the 6th. Principles of legislation in matters of political
tactics : or of the art of maintaining order in the proceedings of
political assemblies, so as to direct them to the end of their
institution: viz. by a system of rules, which are to the constitn-
tional branch, in some respects, what the law of procedure is to
the civil and the penal.

Part the 7th. Principles of legislation in matters betwixt
nation and nation, or, to use a new though not inexpressive
appellation, in matters of international law.

Part the 8th. Principles of legislation in matters of finance.
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Part the gth. Principles of legislation in matters of political
economy.

Part the roth. Plan of a body of law, complete in all its
branches, considered in respect of its form ; in other words, in
respect of its method and terminology ; including a view of the
origination and connexion of the ideas expressed by the short list
of terms, the exposition of which contains all that can be said
with propriety to belong to the head of universal jurisprudence'.

The use of the principles laid down under the above several
heads is to prepare the way for the body of law itself exhibited
tn terminis ; and which to be complete, with reference to any poli-
tical state, muat consequently be calculated for the meridian, und
adapted to the circumstances, of some one such state in particular.

Had he an unlimited power of drawing upon time, and every
other condition necessary, it would be his wish to postpone the
publication of each part to the completion of the whole. In
particular, the use of the ten parts, which exhibit what appesr
to bim the dictates of utility in every line, being no other than
to furnish reasons for the several corresponding provisions con-
ta.igled in the body of law itself, the exact truth of the former
can never beé precisely ascertained, till the provisions, to which
they are destined to apply, are themselves ascertained, and that
tn terminds. But as the infirmity of human nature renders all
plans precarious in the execution, in proportion as they are
extensive in the design, and as he has already made considerable
advances in several branches of the theory, withont having made
correspondent advances in the practical applications, he deems it
more than probable, that the eventual order of publication will
not correspond exactly with that which, had it been equally
practicable, would have appeared most eligible. Of this irregu-
larity the uvavoidable result will be, a multitude of imperfec-
tions, which, if the execution of the body of law tn terménis had
kept pace with the development of the principles, so that each
part had been adjusted and corrected by the other, might have
been avoided. His conduct however will be the less swayed by
this inconvenience, from his suspecting it to be of the number of

! Such as obligation, right, power, possession, title, exemption, immunity,
franchise, privilege, nullity, validity, and the like,
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those in which the personal vanity of the author is much more
concerned, than the instruction of the public: since whatever
amendments may be suggested in the detail of the principles,
by the literal fixation of the provisions to which they are rela-
tive, way easily be made in a corrected edition of the former,
succeeding upon the publication of the latter.

In the course of the ensuing pages, references will be found,
as already intimated, some to the plan of a penul code to which
this work was meant as an introduction, some to other branches
of the above-mentioned gemeral plan, under titles somewhat
different from those, by which they bave been mentioned here.
The giving this warning is all which it is in the author’s power
to do, to save the reader from the perplexity of looking out for
what has not as yet any existence. The recollection of the
change of plan will in like manuer account for several similar
incongruities not worth particularising.

Allusion was made, at the outset of this advertisement, to
some unspecified difficulties, as the causes of the original suspen-
sion, and unfinished complexion, of the present work. Ashamed
of his defeat, and unable to dissemble it, he knows not how to
refuse himself the benefit of such an apology ss a slight sketch
of the nature of those difficulties may afford.

The discovery of them was produced by the attempt to solve
the questions that will be found at the conclusion of the volume:
Wherein consisted the identity and completeness of a law ? What
the distinction, and where the separalion, between a penal and
a civil law? What the distinction, and where the separation,
between the penal and other branches of the law 1

To give a complete and correct answer to these questions, it
is but too evident that the relations and dependencies of every
part of the legislative system, with respect to every other, must
have been comprehended and ascertained. But it is only upon
a view of these parts themselves, that such an operation could
have been performed. To the accuracy of such a survey one
necessary condition would therefore be, the complete existence of
the fabric to be surveyed. Of the performance of this condition
no example is as yet to be met with any where. Common law,
as it styles itself in England, judiciary law, as it might more
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aptly be styled every where, that fictitious composition which
has no known person for its author, no known assembhge of
words for its substance, forms every where the main body of the
legal fabric: like that fancied ether, which, in default of sensible
matter, fills up the measure of the universe. Shreds and scraps
of real law, stuck on upon that imaginary ground, compose the
furniture of every national code. What foliows +—that he who;
for the purpose just mentioned or for any other, wants an example
of a complete body of law to refer to, must begin with making one.

There is, or rather there ought to be, a logic of the will, as
well as of the wnderstanding : the operstions of the former
faculty, are veitber less susceptible, nor less worthy, than those
of the latter, of being delineated by rules. Of these two branches
of that recondite art, Aristotle saw only the latter: succeeding
logicians, treading in the steps of their great founder, have con-
curred in sesing with no other eyes. Yet so far as a difference
can be assigned between branches so intimately connected, what-
ever difference there is, in point of importance, is in favour of

the logic of the will. Since it is only by their capacity of direct-
ing the operations of this faculty, that the operations of the

understanding are of any consequence.

Of this logic of the will, the science of law, considered in
respect of its form, is the most considerable branch,—the most
important application. It is, to the art of legislation, what the
science of anatomy is to the a1t of medicine: with this difference,
that the ‘subject of it is what the artist has tg_w_gk_w_ﬂh instead
of being what he has to operate upor. Nor is the body pohtlc
less in danger from a want of acquaintance with the one science,
than the body uatural from ignorance in the other. One
example, amongst a thousand that might be adduced in proof
of this assertion, may be seen in the note which terminates
this volume.

Such then were the difficulties : such the preliminaries :—an
unexampled work to achieve, and then a i
8 new branch to add to one of the most abstruse of sciences.

Yet more : a body of proposed law, how complete soever, would
be comparatively useless and uninstructive, unless explained and
justified, and that in every tittle, by a continued accompaniment,
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a perpetual commentary of reasons': which reasons, that the
comparative value of such as point in opposite directions may
be estimated, and the conjunct force, of such as point in the
same direction, may be felt, must be marshalled, and put under
subordination to such extensive and leading ones as are termed

_ principles. There must be therefore, not one system only, but

. two parallel and connected systems, running on together, the

" one of legislative provisions, the other of political reagons, each
affording to the other correction and support.

Are enterprises like these achievable? He knows not. This
only he knows, that they have been undertaken, proceeded in,
and that some progress has been made in all of them. He will
venture to add, if at all achievable, never at least by one, to
whom the fatigue of atlending to discussions, as arid as those
which oceupy the ensuing pages, would either appear useless, or
feel intolerable. He will repeat it boldly (for it has been said
before him), truths that form the basis of political and moral
science are not to be discovered but by investigations as severe
as mathematical ones, and beyond all comparison more intricate
and extensive. The familiarity of the terms is a presumption,
but it is a most fallacious one, of the facility of the matter.
Truths in general have been called stubborn things : the truths
just mentioned are so in their own way. They are not to be
forced into detached and genersl propositions, unincumbered
with explanations and exceptions. They will not compress
themselves into epigrams. They recoil from the tongue and
the pen of the declaimer. They flourish not in the same soil
with sentiment. They grow smong thorns; and are not to
be plucked, like daisies, by infants as they run. Labour, the
inevitable lot of humanity, is in no track more inevitable than
bere. In vain would an Alexander bespeak a peculiar road for
royal vamnity, or a Ptolemny, a smoother one, for royal indolence.
There is no Xing's Road, no Stadtholder's Gate, to legislative,
any more than to mathematic science.

! To the aggregate of them a common denomination bas since been
allotted—2£he rationale.
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AN INTRODUCTION

TO THR

PRINCIPLES OF MORALS AND LEGISLATION.

CHAPTER L
OF THE PRINCIPLE OF UTILITY.

I. Nature has placed mankind under the governance of two Mankind
. . . verned
sovereign masters, pain and pleasure. It is for them alone to by pain and

point out what we ought to do, as well as to determine what we pleasre.
shalldo. On the one hand the standard of right and wrong, on
the other the chain of causes and effects, are fastened to their
throne. They govern us in all we do, in all we say, in all we
think : every effort we can make to throw off our subjection, will
serve but to demonstrate and confirm it. In words 8 man may
pretend to abjure their empire : but in reality he will remain
subject to it all the while. The principle of utility 1 recognises

! Note by the Author, July 1822.

To this denomination has of late been added, or substituted, the greatest
happsiness or greatest feliesty principle : this for shortness, instead of saying
at length fAat principle which states the greatest happiness of all those
whose interest is in question, as being the right and proper, and only right
and proper and universally desirable, end of humanaction: of humanaction
in every situation, and in particular in that of a functionary or set of func-
tionsries exercising the powers of Government. The word uliiy does not
8o clearly point to the ideas of pleasureand pasn as the words Aappiness and
Jelicsdy do: nor does it lead us to the consideration of the number, of the
interests affected; to the number, as being the ciroumstance, which contri-
butes, in the largest proportion, to the formation of the standard here in
question; the standard of right and wrong, by which alone the propriety of
human conduct, in every situation, can with propriety be tried. This want
of a sufficiently manifest connexion between the ideas of happiness and
Pleasure on the one hand, and the idea of udility on the other, I have every
nowand thenfound operating, and with but too much efficiency, as a bar to
the acceptance, that might otherwise have been given, to this prinociple.

BENTHAM B
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this subjection, and assumes it for the foundation of that system,
the object of which is to rear the fabric of felicity by the hands
of reason and of law. Systems which attempt to question it,
deal in sounds instead of sense, in caprice instead of reason, in
darkness instead of light.

But enough of metaphor and declamation : it is not by such
means that moral science is to be improved., :

I1. The principle of utility is the foundation of the presen
work : it will be proper therefore at the outset to give an ex-
plicit and determinate account of what is meant by it. By the
principle ! of utility is meant that principle which approves or
disapproves of every action whatsoever, according to the ten-
dency which it appeats to have to augment or diminish the
happiness of the party whose interest is in question : or, whatis
the same thing in other words, to promote or to oppose that
happiness. Isay of every action whatsoever ; and therefore not
only of every action of a private individual,but of every measure
of government,

I11. By utility is meant that property in any object, whereby
it tends to produce benefit, advantage, pleasure, good, or happi-
ness, (all this in the present case comes to the same thing) or
(what comes again to the same thing) to prevent the happening
of mischief, pain, evil, or unhappiness to the party whose interest
is considered : if that party be the community in general, then
the happiness of the community : if a particular individual,then
the bappiness of that individual.

3 The word principle is derived from the Latin principium: which scems
to be compounded of the two words primus, first, or chief, and cipyum,
a termination which seems to be derived from capio, to take, as in manci-
pium, municipium ; to which are snalogous, auceps, forceps, and others. It
18 a term of very vague and very extensive signification: it is applied to
any thing which is conceived to serve as s foundation or beginning to sny
geries of operations: in some cases, of physical operations; but of mental
operations in the present case. .

The principle here in question may be taken for an sot of the mind; s
gentiment ; a sentiment of approbation ; a sentiment which, when applied
to an action, approves of its utility, as that quality of it by which the
measure of approbation or disapprobation bestowed upon it ought to be
governed.
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IV. The interest of the community is one of the most general Interest of
expressions that can occur in the phraseology of morals: nonity, what.
wonder that the meaning of it is often lost. When it has a
mesning, it is this. The community is a fictitious body, com-
posed of the individual persons who are considered as consti-
tuting as it were its members. The interest of the community
then is, what ?—the sum of the interests of the several members
who compose it.

V. It is in vain to talk of the interest of the community,

without understanding what is the interest of the individual .
A thing is said to promote the interest, or to be for the interest,
of an individual, when it tends to add to the sum total of his
pleasures : or, what comes to the same thing, to diminish the
sum total of his pains.

VI. An action then may be said to be conformable to the Anaction
principle of utility, or, for shortness sake, to utility, (meaning solgﬂa":ﬁ?-.le
with respect to the community at large) when the tendency it Ryewhas.”
has to augment the happiness of the community is greater than
any it has to diminish it.

VII. A measure of government (which is but a particular A messureot

government
land of action, performed by a particular person or persons) may conformable
be said to be conformable to or dictated by the principle of e cxpleo Z‘E}
utility, when in like manner the tendency which it has to aug- . e
ment the happiness of the community is greater than any which
it has to diminish it.

VIII. When an action, or in particular & measure of govern- Laws or dic-
ment, is supposed by a man to be conformable to the prmc1ple ront fou
of utility, it may be convenient, for the purposes of discourse, to
imagine a kind of law or dictate, called a law or dictate of
utility : and to speak of the action in question, as being con-
formable to such law or dictate.

IX. A man may be said to be & partizan of the principle of A partizan of
utility, when the approbation or disapprobation he annexes to of wpiey.”

“any action, or to any measure, is determined by and proportioned whe

* Interest is one of those words, which not having any superior genus,
cannot in the ordinary way be defimed.

B2
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to the tendency which he conceives it to have to augment or to
diminish the happiness of the community : or in other words, to
its conformity or unconformity to the laws or dictates of utility.
Ought, X. Of an action that is conformable to the principle of utility
rightand” 1 ither that it is one that ought to be d
rightand’ one may always say eithe n g e done,
Row Lo b’ oF at least that it is not one that ought not to be done. One
understood. may say also, that it is right it should be done ; at least that it-
is not wrong it should be done : that it is a right action; at
least that it is not a wrong action. When thus interpreted, the
words ought, and right and wrong, and others of that stamp,
have a meaning : when otherwise, they have none.
To prove the X1, Has the rectitude of this principle been ever formally
this pnnei- contested ? It should seem that it had, by those who have not
plois at once . . .
unnecessary known what they have been meaning. Is it susceptible of any
ae P direct proof ? it should seem not : for that which is used to
prove every thing else, cannot itself be proved: a chain of proofs
must have their commencement somewhere. To give such proof
is a3 impossible as it is needless.
Iihassel.  XII. Not that there is or ever has been that human creature

dorm, how- . .
ever, as yot breathing, however stupid or perverse, who has not on many,

:?ignﬁ perhaps on most occasions of his life, deferred to it. By the

par natural constitution of the human frame, on most occasions of
their lives men in general embrace this principle, without think-
ing of it : if not for the ordering of their own actions, yet for
the trying of their own actions, a8 well as of those of other men.
There have been, at the same time, not many, perhaps, even of
the most intelligent, who have been disposed to embrace it purely
and without reserve. There are even foew who have not taken
some occasion or other to quarrel with it, either on account of
their not understanding always how to apply it, or on account of
some prejudice or other which they were afraid to examine into,
or could not bear to part with. For such is the stuff that man
is made of : in principle and in practice, in & right track and in
a wrong one, the rarest of all human qualities is consistency.

Itaannever X111 Whena man attempts to combat the principle of utility,

3:3;“:0.:- it is with reasons drawn, without his being aware of it, from
bated.
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that very principle itself 1. His arguments, if they prove any -
thing, prove not that the principle is wrong, but that, according
to the applications he supposes to be made of it, it is misapplied.
Is it possible for 4 man to move the earth? Yes; but he must
first, find out another earth to stand upon.
XIV. To disprove the propriety of it by arguments is im- Courseto be

taken for

1 “The principle of utility, (I have heard it said) is a dangerous principle:
it is dengerous on certain occasions to consult it.” This is a8 much as to
say, what? that it is not consonant to utility, to consult utility : in short,
that it is nof consulting it, to consult it.

Addition by the Author, July 1822.

Not long after the publication of the Fragment on Government, snno
1776,in which,in the character of an all-comprehensive and all-commanding
principle, the principle of utility was brought to view, one person by whom
observation to the above effect was made was Alexander Wedderburn, at
that timo Attorney or Solicitor General, afterwards successively Chief Jus-
tice of the Common Pleas, and Cheancellor of England, under the successive
titles of Lord Loughborough and Earl of Rosslyn. It was made—not
indeed in my hearing, but in the hearing of a person by whom it was
almost immediately communicated to me. So far from being self-contra-
dictory, it was a shrewd and perfectly true one. By that distinguished
functionary, the state of the Government was thoroughly understood : by
the obscure individual, at that time not so much as supposed to be so : his
disquisitions had not been as yet applied, with any thing like 8 comprehen-
sive view, to the field of Constitutional Law, nor therefore to those features
of the English Government, by which the grestest happiness of the ruling
one with or without that of a favoured few, are now so plainly seen to be
the only ends to which the course of it has at any time been directed. The
principleof utility wasan appellative,at that time employed—employed by
me, as 1t had been by others,to designate that which, in a more perspicuous
and instructive manner, may, as above, be designated by the name of the
greatest happima prenciple. * This principle (said Wedderburn) is a dan-
gerous one.’ Saying so, he said that which, to a certain extent, is strictly
true: a principle, which lays down, as the only right and justifiable end of
Governinent, the greatest happiness of the greatest number—how can it be
denied to be a erous one ! dangerous it unquestionably is, to every
government which for its actual end or object, the greatest happiness
of & certain ore, with or without the addition of some comparatively small
number of others, whom it is matter of pleasure or accommodation to him
to admit, each of them, to a share in the concern, on the footing of so
meny junior partners. Dangerous it therefore really was, to the interest—
the sinister interest—of all those functionaries, himself included, whose
interest it was, to maximize delay, vexation, and expense, in judicial and
other modes of procedare, for the sake of the profit, extractible out of the
expense. In a Government which had far its end in view the greatest
happinees of the greatest number, Alexander Wedderburn might have been
Attorney General and then Chancellor: but he would not have been
Attorney General with £15,000 & year, nor Chancellor, with a peerage with
& veto upon all justice, with £25,000a , and with §00 sinecures at his
disposal, under the name of Ecclesiastical Benefices, besides et eateras.

-~ —— -
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surmounting possible ; but, from the causes that have been mentioned, or

jadices
Phr:’t may
have been
entertained
agamnst it.

from some confused or partial view of it, & man may happen to
be disposed not to relish it. Where this is the case, if he thinks
the settling of his opinions on such a subject worth the trouble,
let him take the following steps, and at length, perhaps, he may
come to reconcile himself to it.

I. Let him settle with himself, whether he would wish to”
discard this principle altogether ; if so, let him consider what it
is that all his reasonings (in matters of politics especially) can
amount to ?

2. If he would, let him settle with himself, whether he would
judge and act without any principle, or whether there is any
other he would judge and act by ?

3. If there be, let him examine and satisfy himself whether
the principle he thinks he has found is reslly any separate in-
telligible principle ; or whether it be not a mere principle in
words, a kind of pbrase, which at bottom expresses neither more
nor less than the mere averment of his own unfounded senti-
ments ; thatis, what in another person he might be apt to call
caprice ?

4. 1f be is inclined to think that his own approbation or dis-
approbation, annexed to the idea of an act, without any regard
to its consequences, is a sufficient foundation for him to judge
and act upon, let him ask himself whether his sentiment is to be
a standard of right and wrong, with respect to every other man,
or whether every man’s sentiment has the same privilege of
being a standard to itself ?

5. In the first case, let him ask himself whether his principle
is not despotical, and hostile to all the rest of human race ¢

6. Inthesecond case, whether itis not anarchial, and whether
at this rate there are not as many different standards of right
and wrong as there are men ? and whether even to the same
man, the same thing, which is right to-day, may not(without the
least change in its nature) be wrong to-morrow ? and whether
the same thing is not right and wrong in the same place at the
same time ? and in either case, whether all argument is not at
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an end ? and whether, when two men have said, ‘T like this,’
and ‘ I don’t like it,” they can (upon such & principle) have any
thing more to say ?

7. 1f he should have said to himself, No : for that the senti-
ment which he proposes as a standard must be grounded on
reflection, let him say on what particulars the refiection is to
turn ? if on particulars having relation to the utility of the act,
then let him say whether this is not deserting his own principle,
and borrowing assistance from that very one in opposition to
which he sets it up : or if not on those particulars, on what
other particulars ?

8. If he should be for compounding the matter, and adopting
his own principle in part, and the principle of utility in part, let
him say how far he will adopt it ?

9. When he has settled with himself where he will stop, then
let him ask himself how he justifies to himself the adopting it so
far ? and why he will not adopt it any farther ?

10. Admitting any other principle than the principle of utility
to be 2 right principle, a principle that it is right for & man to
pursue ; admitting (what is not true) that the word right can
have a meaning without reference to utility, let him say whether
there is any such thing as a motive that a man can have to
pursue the dictates of it: if there is, let him say what that
motive is, and how it is to be distinguished from those which
enforce the dictates of utility : if not, then lastly let him say
what it is this other principle can be good for ?




CHAPTER II.
OF PRINCIPLES ADVERSE TO THAT OF UTILITY.

I. Ir the principle of utility be a right principle to be governed
ot by, and that in all cases, it follows from what has been just
observed, that whatever principle differs from it in any case
must necessarily be a wrong one. To prove any other principle,
therefore, to be a wrong one, there needs no more than just to
show it to be what it is, a prinoiple of which the dictates are in
some point or other different from those of the principle of
utility : to state it is to confute it.

II. A principle may be different from that of utility in two
ways : I. By being constantly opposed to it : this is the case
with a principle which may be termed the principle of ascets-
cism . 2. By being sometimes opposed to it, and sometimes

! Ascetic is a term that has been sometimes applied to Monks. It comes
from a Greek word which signifies ezercise. The practices by which Monks
sought to distinguish themselves from other men were called their Exer-
cises. These exercises consisted in so msny contrivances they had for
tormenting themselves. By this they thought to ingratiate themselves
with the Deity. For the Deity, said they, is a Being of infinite benevo-
lence : now a Being of the most ordinary benevolence is pleased to see
others mgke thomselves as happy as they can: therefore to make ourselves
as unhappy as we can is the way to please the Deity. If any body asked
them, what motive they could find for doing sll this? Oh ! said they, you
aro not to imagine that we are punishing ourselves for nothing : we know
very well what we are about,  You are to know, that for every grain of
pain it costs us now, we are to have a hundred grains of pleasure by and by.
The case is, that God loves to see us torment ourselves at present: indecd
he has as good as told us so. But this is done only to try us, in order just
to see how we should behave : whioh it is plain he could not know,without
making the experiment. Now then, from the satisfaction it gives him to
8ee us make ourselves s unhappy es we can make ourselves in this present
life, we have a sure proof of the eatisfaction it will give him to see us s
happy as he can make us in a life to come.
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not, as it may happen : thisis the case with another, which may
be termed the principle of sympathy and entipathy.

III. By the principle of asceticism I mean that principle, Principle of
which, like the principle of utility, approves or disapproves of what.
any action, according to the tendency which it appears to have
to augment or diminish the happiness of the party whose in-
terest is in question ; but in an inverse manner : approving of
actions in as far as they tend to diminish his happiness ; dis-
approving of them in as far as they tend to augment it. -

IV. It is evident that any one who reprobates any the least A partizanot
particle of pleasure, as such, from whatever source derived, is ﬁ‘f‘ii’&'t‘f“’“’
pro tanto & partizan of the principle of asceticism. It is onlymm' who-
upon that principle, and not from the principle of utility, that
the most abominable pleasure which the vilest of malefactors
ever reaped from his crime would be to be reprobated, if it stood
alone. The case is, that it never does stand alone ; but is neces-
sarily followed by such a quantity of pain (or, what comes to the
same thing, such a chance for a certain quantity of pain) that
the pleasure in comparison of it, is as nothing : and this is the
true and sole, but perfectly sufficient, reason for making it a
ground for punishment.

V. There are two classes of men of very different complexions, This prin-
c1p.

by whom the principle of asceticism appears to have been em- in some &
braced ; the one a set of moralists, the other a set of religion- ca), hiloso o’g’.mm

a rehgmun

ists. Dlﬁerent accordingly have been the motives which appear origin:
to have recommended it to the notice of these different parties.
Hope, that is the prospect of pleasure, seems to have animated
the former : hope, the aliment of philosophic pride : the hope of
honour and reputation at the hands of men. Fear, that is the
prospect of pain, the latter : fear, the offspring of superstitious
fancy : the fear of future punishment at the hands of a splen-
etic and revengeful Deity. I say in this case fear : for of the
invisible future, fear is more powerful than hope. These cir-
cumstances characterize the two different parties among the
partizans of the principle of asceticism ; the parties and their
motives different, the principle the same.

A e e . e

e e - ———
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It has } been VI. The religious party, however, appear to have carried it
ther by 9 fartherthan the philosophical: theyhave acted more consistently
E:'m;“;m and less wisely. The philosophical party have scarcely gone
sopﬁnﬁj’lh " farther than to reprobate pleasure : the religious party have fre-
quently gone so far as to make it a matter of merit and of duty
to court pain. The philosophical party have hardly gone farther
than the making pain & matter of indifference. It is no evil,
they have said : they have notsaid, itisa good. They havenot
so much as reprobated all pleasure in the lump. They have
discarded only what they have called the gross; that is, such
as are organical, or of which the origin is easily traced up to
such as are organical : they have even cherished and magnified
the refined. Yet this, however, not under the name of pleasure :
to cleanse itself from the sordes of its impure original, it was
necessaryit should change itsname: the honourable, theglorious,
the reputable, the becoming, the honestum, the decorum, it was
to be called : in short, any thing but pleasure.
Thophil-  VII. From these two sources have flowed the doctrines from
o emotit Which the sentiments of the bulk of mankind have all along re-
D - ceived a tincture of this principle ; some from the philosophical,

;2."50:?3?‘ some from the religious, some from both. Men of education

fﬂ:cﬁ,ﬂ;’}m more frequently from the philosophical, as more suited to the

amongthe elevation of their sentiments : the vulgar more frequently from
the superstitious, &8 more suited to the narrowness of their in-
tellect, undilated by knowledge : and to the abjectness of their
condition, continually open to the attacks of fear. The tinctures,
however, derived from the two sources, would naturally inter-
mingle, insomuch that & man would not always know by which
of them he was most influenced : and they would often serve to
corroborate and enliven one another. It was this conformity
that made a kind of alliance between parties of a complexion
otherwise so dissimilar: and disposed them to uniteuponvarious
occasions against the common enemy, the partizan of the prin-
ciple of utility, whom they joined in branding with the odious
name of Epicurean.



1] Of Principles adverse to that of Utility. 11

VIIL. The principle of asceticism, however, with whatever The princi.

warmth it may have been embraced by its partizans as a rule of‘é,iﬁ’h";’f’ -
private conduct,seerns not to have been carried to anyconsider- foagiy op-
able length, when applied to the business of government. In aliodby

few instances it has been carried a little way by the philosophical & e Bu®!

Govern-

party: witness the Spartan regimen. Though then, perhaps, it gone.
maybe considered as having been a measure of security: andan
application, though a precipitate and perverse application, of the
principle of utility. Scarcely in any instances, to any consider-
able length, by the religious : for the various monastic orders,
and the societies of the Quakers, Dumplers, Moravians, andother
religionists, have been free societies, whose regimen no man has
been astricted to without the intervention of his own consent.
Whatever merit a man may have thought there would be in
making himself miserable, no such notion seems ever to have
occurred to any of them, that it may be 2 merit, much less a
duty, to make others miserable: although it should seem, that if
a certain quantity of misery were a thing so desirable, it would
not matter much whether it were brought by each man upon
himself, or by one man upon another. It is true, that from the
same source from whence, among the religionists, the attachment
to the principle of asceticism took its rise, flowed other doctrines
and practices, from which misery in abundance was produced in
one man by the instrumentality of another : witness the holy
wars, and the persecutions for religion. But the passion for
producing misery in these cases proceeded upon some special
ground : the exercise of it was confined to persons of particular
descriptions : they were tormented, not as men, but as heretics
and infidels. To have inflicted the same miseries on their fellow-
believers and fellow-sectaries, would have been as blameable in
the eyes even of these religionists, as in those of a partizan of
the principle of utility. For a man to give himself a certain
number of stripes was indeed meritoricus: but to give the same
number of stripes to another man, not consenting, would have
been a sin. 'We read of saints, who for the good of their souls,
and the mortification of their bodies, have voluntarly yielded
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themselves a prey to vermin : but though many persons of this
class have wiclded the reins of empire, we read of none who
have set themselves to work, and made laws on purpose, with a
view of stocking the body politic with the breed of highwaymen,
housebreakers, or incendiaries. If at any time they have suffered
the nation to be preyed upon by swarms of idle pensioners, or
useless placemen, it has rather been from negligence and im-
becility, thanfrom any settled plan for oppressing and plundering
of the people. If at any time they have sapped the sources of
national wealth, by cramping commerce, and driving the inhabi-
tants into emigration, it has been with other views, and in pur-
suit of other ends, If they have declaimed against the pursuit
of pleasure, and the use of wealth, they have commonly stepped
at declamation : they have not, like Lycurgus, made express
ordinances for the purpose of banishing the precious metals. If
they have established idleness by & law, it has been not because

“idleness, the mother of vice and misery, is itself a virtue, but

because idleness (say they) is the road to holiness. If under the
notion of fasting, they have joined in the plan of confining their
subjects to & diet, thought by some to be of the most nourishing
and prolific nature, it has been not for the sake of making them
tributaries to the nations by whom that diet was to be supplied,
but for the sake of manifesting their own power, and exercising
the obedience of the people. If they have established, or suffered
to be established, punishments for the breach of celibacy, they
have done no more than comply with the petitions of those
deluded rigorists, who, dupes to the ambitious and deep-laid
policy of their rulers, first laid themselves under that idle obliga-
tion by a vow.

IX. The principle of asceticism seems originally to have been
the reverie of certain hasty speculators, who having perceived,
or fancied, that certain pleasures, when reaped in certain cir-
cumstances, have, at the long run, been attended with pains more
than equivalent to them, took occasion to quarrel with every
thing that offered itself under the name of pleasure. Having
then got thus far, and having forgot the point which they set out
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from, they pushed on, and went so much further as to think it
meritorious to fall in love with pain. Even this, we see, is at
bottom but the principle of utility misapplied.

X. The principle of utility is capable of being consistently It can never

© consist-

pursued ; and it is but tautology to say, that the more con- ently pur.
sistently it is pursued, the better it must ever be for human- "
kind. The principle of asceticism never was, nor ever can be,
. congistently pursued by any living creature. Let but one tenth
part of the inhabitants of this earth pursue it consistently, and
in a day’s time they will have turned it into a hell.

X1. Among principles adverse! to that of utility, that which The prin-

cipleof sym-

! The following Note waa first printed in January 1789.

It ought rather to have been styled, more extensively, the principle of
caprice. Where it applies to the choice of actions to be marked out for
njunction or prohibition, for reward or punishment, (to 8tand, in & word,
as subjects for oblégations to be imf)osed,) it may indeed with propriety be
termed, as in the text, the principle of sympethy and antipathy. But this
" appellative does not so well apply to it, when ocoupied in the choice of the
- events which are to serve as souroes of (itle with respect to righis : where
the actions prohibited and allowed the obligationsandrights, being already
fizxed, the only guestion i8, under what circumstances a man is to be in-
vested with the one oraubjected to the other? from whatincidents occasion
i8 to be taken to invest a man, or to refuse to invest him, with the one, or
" to subject him to the other? In this latter case it may more appositely be
- characterized by the name of the phantastic principle. Sympathy and
antipathy are affections of the sensible faculty. But the choice of titles
with respect to rights, espeoislly with respect to proprietary rights, upon
grounds unconnected with utility, has been in many instances the work,
not of the affections but of the imagination.

When, in jostification of an atﬁc% of English Common Law, calling
uncles to succeed in certain cases in preference to fathers, Lord Coke pro-
duced a sort of ponderosity he had discovered in rights, disqualifying them
from escending in a straight line, it was not that he loved uncles particu-
larly, or hated fathers, but becanse the analogy, such as it was, was what
his imagination presented him with, instead of & reason, and be¢ause, to a
judgment unobservant of the standard of utility, or unacquainted with the
art of consulting it, where affection is out of the way, imagination is the
only guide.

en I know not what ingenious grammarian invented the proposition
Delegatus non potest delegare, to serve as a rule of law, it was not surely
that he had any antipathy to delegates of the second order, or that it was
any pleasure to him to think of the ruin which, for want of a manager at
home, may befal the affairs of a traveller, whom an unforeseen accident
has deprived of the object of his choice: it was, that the incongruity, of
giving the same law to objeots 8o contrasted as actize and passive are, was
not to be surmounted, and that -afus chimes, as well as it contrasts, with
-Gre.
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at this day seems to have most influence in matters of govern-
ment, is what may be called the principle of sympathy and an-

When that inexorable maxim, (of which the dominion is no more to be
defined, than the date of its birth, or the name of its father, is to be found, )
was imported from England for the government of Bengal, and the whole
fabric of judicature was crushed by the thunders of ex post facto justice, it
was not surely that the prospect of a blameless magistraoy perishing in
gri.son afforded any enjoyment to the unoffended authors of their misery ;

ut that the music of the maxim, absorbing the whole imagination, had
drowned the cries of humanity along with the dictates of common sense .
Fiat Justitia, ruat celum, seys another maxim, as full of extravagance as
it is of harmony: Go heaven to wreck—so justice be but done:—and what
is the ruin of kingdoms, in comparison of the wreck of heaven?

So again, when the Prussian chancellor, inspired with the wisdom of I
know not what Roman sage, proclaimed in good Latin, for the edification
of German ears, Servitus servitulis non datur, [Cod. Fred. tom. ii. par. 2.
liv. 2. tit. x. § 6. p. 308.] it was not that he had conceived any aversion to
the life-holder who, during the continuance of his term, should wish to
gratify a neighbour with a right of way or water, or to the neighbour who
should wish to accept of the indulgence ; but that, to a jurisprudential ear,
-tus -tutis sound little less melodious than -atus -are. Whether the melody
of the maxim was the real reason of the rule, is not left open to dispuate :
for it is ushered in by the conjunction guia, reason’s appointed harbinger:
quia servibus servitulss non dalur.

Neither would equal melody have been produced, nor indeed could
similar melody have been called for, in either of these instances, by the
opposite provision: it is only when they are opposed to general rules, and
not when by their conformity they are absorbed in them, that more specific
ones can obtain a separate existence. Delegatus potest delegare, and Ser-
vitug servitulis datur, provisions slready included under the general adop-
tion of contracts, would heve been as unnecessary to the apprehension and
the memory, as, in comparison of their energetic negatives, they are insipid
to the ear.

Were the inquiry diligently made, it would be found that the goddess of

1 Additional Note by the Author, July 1822,

Add, and that the bad system, of Mahometan and other native law was to be put down
st all events, to make way for the inapplicable and still more mischievous system of English
Judge.made law, snd, by the hand of his accomplice Hastings, was to be put into the pocket
of lmpey—Imporier of this instrument of subversion, £8,000 a.year contrary to law, in
addition to the £8,000 a-year lavished upon him, with the customary profusion, by the hand
of law,—See the Account of this transaction in MUrs British India.

To this Governor a statue is erecting by a vote of East India Directors and Proprietors ¢
on it shonld be inscribed—Let it but pul money into our pockels, no tyranny too flagitious
0 be wordhipped by us,

To this statue of the Arch-malefactor should be added, for a companion, that of the long~
robed plice : the one lodging the bribe in the hand of the other, The hundred millions
of plundered and oppressed Hindoos and Mshometans pay for the ome:; a Westminster
Hall subscription might pay for the other,

‘What they have done for Ireland with her seven millions of souls, the sathoriged denlers
and perverters of justice have done for Hind with her hindred millions, In this thereis
nothing wonderful The wonder Is—that, under such institutions, men, though in ever such
small number, should be found, whom the view of the injustices which, by sk Judge-
made law, they are compelled to commlit, and (l:e miseries they are thus compelled to pro-
duce, deprive of health and rest. Witness the Lettar of an English Hindostan Judge, Sept. 1,
1819, which lies before me. I will not meke so cruel a requital for his honesty, as to put hia
name o print: indeed the House of C D ts already published leave Httle
need of it.
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tipathy. By the principle of sympathy and antipathy, 1 mean
that principle which approves or disapproves of certain actions,

harmoeny hss cxercised more influence, however latent, over the dispensa-
tions of Themis, than her most diligent historiographers, or even her most
passionate panegyrists, seem to have been aware of. Every one knows,
how, by the ministry of Orpheus, it was she who first collected the sons of
men beneath the shadow of the sceptre: yet, in the midst of continual
experionce, men seem yet to learn, with what successful diligence she has
labonred to guide it in its course. Every one knows, that measured num-
bers were the language of the infancy of law : none seem to have observed,
with what imperious eway they have governed her maturer age. In English
jurisprudenoe in particular, the connexion betwixt law and music, however
less perceived than in Spartan legislation, is not perhaps less real nor less
close. The music of the Office, though not of the same kind, is not less
musical in its kind, than the music of the Theatre ; that which hardens the
heart, than that which softens it :—sostenutos as long, cadences as sono-
rous ; and those governed by rules, though not yet promulgated, not less
determinate. Search indictments, pleadings, proceedings in chancery, con-
veyances: whatever trespasses you may find against truth or commonsense,
you will find none against the laws of harmony. The English Liturgy,
justly as this quality has been extolled in that sacred office, possesses not
s greater measuroe of it, than is commonly to be found in an English Act of
Parliament. Dignity, simplicity, brevity, precision, intelligibility, possi-
bility of being retained or so much as apprehended, every thing yields to
Harmony. Volumes might be filled, shelves loaded, with the sacrifiees
that are made to this insatiate power. Expletives, her ministers in Grecian
poetry are not less busy, though in different shape and bulk, in Enghsh
legislation : in the former, they are monosyllables ! : in the latter, they are
whole lines *.

To return to the principle of sympathy and antipathy : a term preferred
at first, on account of its impartiality, to the principle of caprice. The
choice of an appellative, in the above respects too narrow,was owing to my
not having, at that time, extended my views over the civil branch of law,
any otharwise than as I had found it inseparably involved in the penal.
But when we come to the former branch, we shall ses the phantastic prin-
ciple making at least as great a figure there, as the principle of sympathy
and antipathy in the latter.

In the days of Lord Coke, the light of utility can scarcely be said to have
as yet shone upon the face of Common Law. If & faint ray of it, under the
pame of the arg tum ab inconvenients, is to be found in a list of about
twenty topics exhibited by that great lawyer as the co-ordinate leaders of
that all-perfect system, the admission, so ciroumstanced, is as sure s proof
of neglect, as, to the statues of Brutus and Cassius, exclusion was a cauee
of notice. It stands, neither in the front, nor in the rear, nor in any post of
honour; buthuddled in towards the middle, without the amallest mark of
preference. [Coke, Littleton, 11. a.] Nor is this Latin {nconvenience by
sny meens the same thing with the English one. It stands distinguished
from mischief - and because by the vulgar it is taken for eomething less
bad, it is given by the learned as something worse. The law prefers o

1 Mer, 101, ye, vov, &c.
_ 2 And be it further enacted by the amthority aforesaid, thai—Provided always, and it
is hereby further enacted and declared thel—&c. &c,
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not on account of their tending to augment the happiness, nor
yet on account, of their tending to diminish the happiness of the
party whose interest is in question, but merely because a man
finds himself disposed to approve or disapprove of them: holding
up that approbation or disapprobation as a sufficient reason for
itself, and disclaiming the necessity of looking out for any ex-
trinsic ground. Thus far in the general department of morals :
and in the particular department of politics, measuring out the
quantum (as well as determining the ground) of punishment, by
the degree of the disapprobation.

This is XTI. Tt is manifest, that this is rather a principle in name

Eﬁ%ﬁi than in reality : it is not a positive principle of itself, so much

thsnany as a term employed to signify the negation of all principle.

tive What one expects to find in a principle is something that points
out some external consideration, as a means of warranting and
guiding the internal sentimenta of approbation and disapproba-
tion : this expectation is butill fulfilled by a proposition, which
does neither more nor less than hold up each of those sentiments
as & ground and standard for itself.

Sentimenta  XIII. In looking over the catalogue of human actions (says

g; ?lm“ a partizan of this principle) in order to determine which of them

;ﬁ?;’wn' are to be marked with the seal of disapprobation, you need but
to take counsel of your own feelings : whatever you find in your-
self & propensity to condemn,is wrong for that very reason. For
the same reason it is also meet for punishment : in what pro-
portion it is adverse to utility, or whether it be adverse to utility
at all, is a matter that makes no difference. In that same propor-
tion also is it meet for punishment : if you hate much, punish

maschief to an snconvenience, says an admired maxim, and the more ad-
mired, because as nothing is expressed by it, the more is aupposed to be
understood.

Not that there is any avowed, much less a constant opposition, between
the prescriptionsof utility and the operations of the common law: such con-
stancy wehave soen to be too much even for ascetic fervor. [Suprs, par. x ]
From time to time instinct would unavoidably betray them into the paths
of reason : instinct which, however it may be cramped, can never be killed
by eduocation. Thecobwebsspun out of the materials brought together by
* the competitionof opposite analogies,’ can never have ceased being warped
by the silent attraction of the rational principle: though it shonld have
been, as the needle is by the magnet, without the privity of conscience.

i
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much : if you hate little, punish little : punish as you hate. If

_ you hate not at all, punish not at all: the fine feelings of the

soul are not to be overborne and tyrannized by the harsh and

" rugged dictates of political utility.

XIV. The various systems that have been formed concerning The systeme

the standard of right and wrong, may all be reduced to the 'ﬂeinhf::;ed
. m,
principle of sympathy and antipathy., One account may serve fl‘;’??.ﬁll:‘n:d,‘,g
_ for all of them. They consist all of them in 50 many con- wrong, are

trivances for avoiding the obligation of appealing to any external :llsrlfis‘;;c;i‘:,l?

standard, and for prevailing upon the reader to accept of the “"'®
author’s sentiment or opinion as a reason for itself. The phrases
different, but the principle the same 1.

1 It is curious enough to observe the variety of inventions mon have hit Vvariows

upon, and the varioty of phrases they have brought forward, in order to Pare srved as
conceal from the world, and, if possible, from themselves, this very general the character-

i istlc marks of
and therefore very pardonsble self-sufficiency. so many pre-
1. One man says, he has a thing made on purpose to tell him what is feaded sv=

right and what is wrong ; and that it is called a moral senge : and then he |y sence.
goes to work at his ease, and says, such a thing is right, and such a thing
18 wrong—why ! ‘ because my moral sense tells me it is.’

2. Another man comes and alters the phrase: leaving out moral, and 2 Common
putting in common, in the room of it. He then tells you, that his common >****
sense teaches him what is right and wrong, as surely as the other’s moral
sense did : meaning by common sense, & sense of some kind or other,which,
he says, is possessed by all mankind : the sense of those,whose sense is not
the same as the author’s, being struck out of the account as not worth
taking. This contrivance does better than the other; for a moral sense,
being a new thing, » man may feel about him a good while without being
able to find it out: but common sense is as old as the creation ; and there
18 no man but would be ashamed to be thought not to have as much of 1t
as his naifhbours. It has another great advantage : by appearing to share
power, it lessens envy : for when a man gets up upon this ground, in order
to anathematize those who differ from him, it is not by a sic volo st¢ yubeo,
but by a velitis jubeatss.

3. Another man comes, and says, that as to & moral sense indeed, he 3. Urder-
cannot find that he has any such thing : that however he has an under- “4¢-
standing, which will do quite as well. This understanding, he says, is the
standard of right and wrong : it tells him so and so. All good and wise
men understand as he does : if other men’s understandings differ in any
point from his, so much the worse for them : it is a sure sign they are
either defective or corrupt.

4. Another man says, that there is an eternal and immutable Rule of «+ Rule of
Right : that that rule of right dictates so and 8o : and then he begins ™
giving you his sentiments upon any thing that comes uppermost : and
these sentiments (you are to take for granted) are so many branches of the
eternal rule of right.

5. Another man, or perhaps the same man (it's no matter) says, that §,ee °*

BENTHAM C
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;J‘h;s prn- XV. Tt is manifest, that the dictates of this principle will
1ple Wi

frequently frequently coincide with those of utility, though perhaps with-

thero are certain practices conformable, and others repugnant, to the
Fitness of Things; and then he tells you, at his leisure, what practiccs are
conformable and what repugnant: just as he happens to like a practice or
disliko it.

& Lawof 6. A great multitude of people are continuslly talking of the Law of

Watare. Nature ; and then they go on giving you their sentiments about what is
right and what is wrong : and these sentiments, you are to understand, are
50 many chapters and sections of the Law of Nature.

Law of 7. Instead of the phrase, Law of Nature, you have sometimes, Law
&cnson. Right of Reason, Right Reason, Natural Justice, Natural Equity, Good Order.
Narural Any of them will do equelly well.  This Jatter is most used m politics.
};’;L‘,; The three last arc much more tolerable than the others, because they do
Equiry, Good not very explicitly claim to be any thing more then phrases : they insist
Order. bat feebly upon the being looked upon as so many positive standards of

themselves, and seom content to be taken, upon occasion, for phrases ex-
pressive of the conformity of the thing in queation to the proper standard,
whatever that may be. On most occasions, however, it will be better to
say widdy : wiidity is clearer, 8s referring more explicitly to pain and
pleasure.

& Truth. 8. We have one philosopher, who says, there is no harm in any thing in
the world butin telling a lie: and that if, for example, you wcre to murder
your own father, this would only be a particular way of saying, hc was not
your father. Of course, when this philosopher sees any thing that he does
not like, he says, it is 8 particular way of telling a lie. It is saying, that
the act ought to be done, or may be done, when, 1n truth, 1t ought not to be
done.

Docrineof 9 The fairest and openest of them all is that sort of man who speaks out,
lection. and says, I am of the number of the Elect: now God himself takes care to

inform the Elect what is right: and that with so good effect, and let them
strive ever so, they cannot help not only knowing it but practising it. If
therefore 8 man wants to know what is right and what is wrong, he has
nothing to do but to come to me.

Repugnancyto 1t 1S upon the principle of antipathy that such and such acts are often

Nature. reprobated on the score of their boing unnatural : the practice of exposing
children, established among the Greeks and Romans, was an unnatural
practice. Unnatursl, when it means any thing, means unfrequent : and
there it means something ; although nothing to the present purpose. But
here it means no such thing : for tie frequency of such acts i8 perhaps the
great complaint. It therefore means nothing ; nothing, I mean, which
there is in the act itself. All it can serve to express is, the disposition of
the person who is talking of it : the disposition he is in to be angry at the
thoughts of it. Does it merit his anger? Very likely it may: but whether
it does or no is a question, which, to be answered rightly, can only be
answered upon the principle of utility.

Unnatural, ie as good s word as moral sense, or common sense ; and
would be as good a foundation for a system. Such an act is unnatural ;
that is, repugnant to nature : for I do not like to practise it : and, conse-
quently, do not practise it. It is therefore repugnant to what ought to be
the nature of every body else.

:hschlcf tey  The mischief common to all these ways of thinking and arguing (which,
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out intending any such thing. Probably more frequently than ‘,?,ﬂ‘{‘,f’{}f; bof

not: and hence it is that the business of penal justice is carried utility-

in truth, as we have seen, are but one and the same method, couched in
different forms of words) is their serving as a cloke, and pretence, and ali-
ment, to despotism : if not & despotism in practice, a despotism however
in disposition : which 1s but too apt, when pretence and power offer, to
show itself in practice. The conscquence ig, that with intentions very
commonly of the purest kind, a man becomes a torment either to himself
or his fellow-creatures. 1f he be of the melancholy cast, he sits in silent
grief, bewailing their blindness and depravity : if of the irascible, he de-
claims with fury and virulence against all who differ from him ; blowing up
the coals ef fanaticism, and branding with the charge of corruption and in-
sincerity, every man who does not think, or profess to think, as he does.

If such a man happens to possess thc advantages of style, his book
may do a considerable deal of mischief before the nothingness of it is
understood.

These principles, if such they cen be called, it is more frequent to see
applied to morals than to politics : but their influence extends itself to
both. In politics, as well as morals, a man will be &t least equally glad of
a pretence for deciding any question in the manner that best pleases him,
without the trouble of inquiry. If a man is an infellible judge of what is
right and wrong in the actions of private mdividuals, why not in the
measures to be observed by public men in the direction of those actions?
accordingly (not to mention other chimeras) I have more than once known
the pretended law of nature set up in legislative debates, in opposition to
arguments derived from the principle of utility.

‘But is itnever, then, from any otherconsiderations thanthose of utility, whetber uutity
that we derive our notions of nght and wrong 7’ I do not know: I do L;l‘?;?,{,él}
not care. Whether a moral sentiment can be originally conceived from any a0 the apiro-
other source than a view of utility, is one question: whether upon exam- tesow na
ination and reflection it can, m powmt of fuct, be actually persisted in and Jferent con-
justified on any other ground, by & person reflecting within himself, is
another: whether in point of right it can properly be justified on any other
ground, by a person addressing himself to the community, is a third. The
two first are questions of speculation: it matters not, comperatively
speaking, how they are decided. The last is a question of practice : the
decision of it is of as much imPortance as that of any can be.

‘Ifeel in mysel,’ (say you) ‘a dwsposition to approve of such or such an
action in a moral view : Eut this is not owing to any notions I have of its
being a useful one to the community. I do not pretend to know whether
it be an useful one or not : it may be, for aught I know, s mischievous
one.” ‘ Butis it then,’” (say I) ¢ & mischievous one? examine ; and if you
can make yourself sensible that it is 8o, then, if duty means any thing, that
i8, moral duty, it is your dufy at least to abstain from it : and more than
that, if it is what lies in your power, and can be done without too great a
sacrifice, to endeavour to prevent it. It is not your cherishing the notion
of it in your bosom, and giving it the name of virtue, that will excuse
you.’

‘Ifeel in myself,’ (say you again)*a disposition to detest such or such an
action in a moral view; but this is not owing to any notions I have of 1ts
being a mischievous one to the community. I do not pretend to know
whether it be & mischievous ane or not : it msy be not & mischievous one :

c2
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on upon that tolerable sort of footing upon which we see it car-
ried on in common at this day. For what more natural or more
general ground of hatred to a practice can there be, than the
mischievousness of such practice ? What all men are exposed
to suffer by, all men will be disposed to hate. It is far yet,
however, from being a constant ground : for when a man suffers,
it is not always that he knows what it is he suffers by. A man
may suffer grievously, for instance, by a new tax, without being
able to trace up the cause of his sufferings to the injustice of
some neighbour, who has eluded the payment of an old one.
XVL The principle of sympathy and antipathy is most apt to

apttoerronerr on the side of severity. It is for applying punishment in

severity.

many cases which deserve none : in many cases which deserve
some, it is for applying more than they deserve. There is no
incident imaginable, be it ever so trivial, and so remote from
mischief, from which this principle may not extract a ground
of punishment. Any difference in taste: any difference in
opinion : upon one subject as well as upon another. No dis-
agreement so trifling which perseverance and altercation will
not render serious. Each becomes in the other’s eyes an enemy,
and, if laws permit, a criminall. This is one of the circum-

it may be, for aught I know, an useful one.'—*May it indeed,’ (say I) ‘an
usefu{one? butlet me tell you then, that unless duty, and right and wrong,
be just what you please to make them, if it really be not a mischievous one,
and any body has a mind to do it, it is no duty of yours, but, on the con-
trary, it would be very wrong in you, to take upon you to prevent him :
detest it within yourself as 1nuch ss you please ; that may be a very good
reason (unless 1t be also a useful one) for your not doing it yourself: but if
you go about, by word or deed, to do any thing to hinder him, or make him
suffer for it, it is you, and not he, that have done wrong: 1t is not your
setting yourself to blame his conduct, or branding it with the name of vice,
that will make him culpable, or you blameless. Therefore, if you can make
yourself content that lf:sha].l be of ono mind, and you of another, about
that matter, and so continue, it is well : but if nothing will serve you,
but that you and he must needs be of the same mind, I'll tell you what
you have to do : it is for you to get the better of your antipathy, not for
him to truckle to it.’ ]
* King James the First of England had conceived a violent antipathy
inst Arians : two of whom he burnt *. This gratification he prooured
himself without much difficulty ; the notions of the times were favourable
toit. He wrote a furious book against Vorstius, for being what was called

1 Home's Hist. vol. &
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stances by which the human race is distinguished (not much
indeed to its advantage) from the brute creation.

XVII. Itis not, however, by any means unexampled for this But :r;s,m
. - . mn-
principle to err on the side of lenity. A near and perceptxblegot:mes, on

- . . . . the side of
mischief moves antipathy. A remote and imperceptible mis- lemty.

chief, though not less real, has no effect. Instancesin proof of
this will occur in numbers in the course of the work . It would
~ be breaking in upon the order of it to give them here.
XVIIIL. It may be wondered, perhaps, that in all this while The theo-

no mention has been made of the theological principle ; meaning L‘};}g‘; e

that principle which professes to recur for the standard of right ‘,i?&.,“p‘ﬁ{f?’
and wrong to the will of God. But the case is, this is not in “"*
fact a distinct principle. Itis never any thing more or less than

one or other of the three before-mentioned principles presenting

itself under another shape. The will of God here meant cannot

be his revealed will, as contained in the sacred writings : for

that is a system which nobody ever thinks of recurring to at this

time of day, for the details of political administration : and even

" before it can be applied to the details of private conduct, it is

an Arminian : for Varstius was at a distance. He also wrote a furious
book, called ‘A Counterblast to Tobacco,” against the use of that drug,
which Sir Walter Raleigh had then lately introduced. Had the notions of
the times co-operated with him, he would have burnt the Anabsptist and
the smoker of tobacco in the same fire. However he had the satisfaction
of putting Raleigh to death afterwards, though for another crime.

Disputes concemiﬁ the comparative excellence of French and Italian
music have occasioned very serious bickerings at Paris. One of the parties
would not have been sorry (says Mr. D’ Alembert*) to have brought govern-
ment into the quarrel. ~Pretences were sought after and urged. Long
before that, a dispute of like nature, and of at least equal warmth, had been
kindled at London upon the comparative merits of two composers at
London; where riots between theapproversanddisapprovers of a new play
are, at this day, not unfrequent. The ground of quarrel between the Big-
endiens and the Litt]e—engiana in the fable, was not more frivolous than
any an onc which has laid empires desolate. In Russia, it is said, there
was & time when some thousands of persons lost their lives in a quarrel, in
which the government had taken part, about the number of fingers to be
used in meking the eign of the cross. This was in days of yore : the
ministers of Catherine I1. are better sastructed® than to take any other
part in such disputes, than that of preventing the parties concerned from
doing one another & mischief.

! ch. xvi. [Division], par. 42, 44.

! Meolanges Easai sur o Liberté de la Mualque. 3 Instruct, art. 474, 475, 476-




22 Of Principles adverse to that of Utility. [cHaP.

universally allowed, by the most eminent divines of all persua-
sions, to stand in need of pretty ample interpretations ; else to
what use are the works of those divines ¢ And for the guidance
of these intcrpretations, it is also allowed, that some other stan-
dard must be assumed. The will then which is meant on this
occasior, is that which may be called the presumptive will : that
is to say, that which is presumed to be his will on account of
the conformity of its dictates to those of some other principle.
What then may be this other principle ? it must be cne or other
of the three mentioned above : for there cannot, as we have
seen, be any more. 1t is plain, therefore, that, setting revelation
out of the question, no light can ever be thrown upon the
standard of right and wrong, by any thing that can be said upon
the question, what is God’s will. We may be perfectly sure,
indeed, that whatever is right is conformable to the will of God :
but so far is that from answering the purpose of showing us
what is right, that it is necessary to know first whether a thing
is right, in order to know from thence whether it be conformable
to the will of God 1.

XIX. There are two things which are very apt to be con-

uons it dic- founded, but which it imports us carefully to distinguish :—the
tates beever . . . . . qs
b is motive or cause, which, by operating on the mind of an indi-

selfaright vidual, is productive of any act: and the ground or reason which

1 The principle of theology refers cvery thing to God'’s pleasure, But
what is God's pleasure? God does not, he confessedly does not now, either
speak or write to us. How then are we to kmow what is his pleasure? By
oiserving whatis our own pleasure, and pronouncing it to be his. Acoord-
ingly,what is called the plessure of God, is and must necessarily be (revela-
tion apart) neither more nor less than the good pleasure of the person,
whoever he be, who is pronouncing what he believes, or pretends, to be
God’s pleasure. How know you it to be God’s pleasure that such or such
an act should be abstained from? whence come you oven to suppose a8
much ! ‘Because the engaging in it would, I imagine, be prejudicial upon
the whole to the happiness of mankind ; ' says the partizan of the principle
of utility : ¢ Becausc the commission of it is attended with a gross and
sensual, or at least with s trifling and transient satisfaction ;' says the par
tizan of the principle of asceticism : ‘ Because I detest the thoughts of it ;
and I cannot, neither ought I to be called upon to tell why ;’ says he who
proceeds upon the principle of antipsthy. In the words of one or other of
these must that person necessarily answer (revelation apart) who professes
to take for his standard the will of God.
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warrants s legislator, or other by-stander, in regarding that act ground of

with an eye of approbation. When the act happens, in the par-
ticular instance in question, to be productive of effects which we
approve of, much more if we happen to observe that the same
motive may frequently be productive, in other instances, of the
like effects, we are apt to transfer our approbation to the motive
itself, and to assume, as the just ground for the approbation we
bestow on the act, the circumstance of its originating from that
motive. Itisin this way that the sentiment of antipathy has
often been considered as a justground of action. Antipathy,for
instance, in such or such a case, is the cause of an action which
iy attended with good effects : but this does not make it a right
ground of action in that case, any more than in any other. Still
farther. Not only the effects are gnod, but the agent sees before-
hand that they will be so. This may make the action indeed a
perfectly right action : but it does not make antipathy a right
ground of action. For the same sentiment of antipathy, if im-
plicitly deferred to, may be,and very frequentlyis, productive of
the very worst effects. Antipathy, therefore, can never be a
right ground of action. No more, therefore, can resentment,
which, as will be seen more particularly hereafter, is but & modi-
fication of antipathy. The only right ground of action, that can
possibly subsist, is, after all, the consideration of utility, which,
if it is a right principle of action, and of approbation, in any one
case, is 30 in every other. Other principles in abundance, that
is, other motives, may be the reasons why such and such an act
has been done : that is, the reasons or causes of its being dore :
but it is this alone that can be the reason why it might or ought
to have been done. Antipathy or resentment requires always
to be regulated, to prevent its doing mischief : to be regulated
by what ? always by the principle of utility. The principle
of utility neither requires nor admits of any other regulator
than itself.
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Connexion

CHAPTER III.

OF THE FOUR SANCTIONS OR SOURCES OF PAIN AND PLEASURE.

I. Ithas been shown that the happiness of the individuals, of

f thu oo < .
chapterwith whom & community is composed,that is their pleasures and their

the pre-
ceding.

Pour sanc-
tions or
sources of
pleasuro

and pain,

security, is the end and the sole end which the legislator ought
to havein view : thesole standard, in conformity to which each
individual ought, es far as depends upon the legislator, to be
made to fashion his behaviour. But whether it be this or any
thing else that is to be done, there is nothing by which a man
can ultimately be made to do it, but either pain or pleasure.
Having taken a general view of these two grand objects (viz.
pleasure, and what comes to the same thing, immunity from
pain) in the character of final causes ; it will be necessary to
take a view of pleasure and pain itself, in the character of
efficient causes or means.

II. There are four distinguishable sources from which plea-
sure and pain are in use to flow: considered separately, they
may be termed the physical, the political, the moral, and the re-
ligious : and inasmuch as the pleasures and pains belonging to
each of them are capable of giving a binding force to any law
or rule of conduct, they may all of them be termed sanctions L.

! Sanctio, in Latin, was used to signify the acf of binding, and, by a
common grammatical transition, any thing which serves to bind a man . to
wit, to the observance of such or such a mode of conduct. According to a
Latingrammarian?, the import of the word is derived by ratherafar-fetched
process (such as those commonly are, and in & great messure indeed must
be, by which intellectual ideas are derived from sensible ones) from the
word sanguis, blood: because, among the Romans, with a view to inculcate
into the people & persuasion that such or such a mode of conduct would be

! Servius, Bee Alnsworth's Dict. ad verbum Sanctéo,
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III. 1{it be in the present life, and from the ordinary course };hg:!l;l
of nature, not purposely modified by the interposition of the sanction.
will of any human being, nor by any extraordinary interposition -
of any superior invisible being, that the pleasure or the pain
takes place or is expected, it may be said to issue from or to
belong to the physical sanction.

1V. If at the hands of a particular person or set of persons in 5 The
the community, who under names correspondent to that of T
judge, are chosen for the particular purpose of dispensing it, -
according to the will of the sovereign or supreme ruling power
in the state, it may be said to issue from the political sanction.

V. If at the hands of such chance persons in the community, gr ’f)l.}; :ﬂ?{nl
as the party in question may happen in the course of his life to
have concerns with, according to each man’s spontaneous dispo-
sition, and not according to any settled or concerted rule, it may -
be said to issue from the morel or popular sanction 1. .

VI. If from the immediate hand of a superior invisible being, 4. The
either in the present life, or in a future, it may be said to issue ohous
from the religious sanction.

VII. Pleasures or pains which may be expected to issue from The ples.
the physical, political, or moral sanctions, must all of them be pains which
expected to be experienced, if ever, in the present life : those theo:eﬁlgi)ous
which may be expected to issue from the religious sanction, may ﬁ;t xl'(%:‘:.rd
. be expected to be experienced either in the present life or in a;lrfer:;niore

future. or a future.

rendered obligatory upon a man by the force of what I call the religious
sanction (that is, that he would be made to suffer by the extraordinary
interposition of some superior being, if he failed to observe the mode of
conduct in question) certain ceremonies were contrived by the priests :
in the course of which ceremonies the blood of victims was made use of.

A Sanction then is a source of obligatory powers or motives : that is, of
pains and pleasures ; which, according as they are conneoted with such or
such modes of conduct, operate, and are indeed the only things which cen
operate, as motives. See Chap. x. [Motives).

! Better termed popular, es more directly indicative of its constituent
cause; aslikewise of itarelation to the more common phrase public opinton,
in Fre_nch opinion publique, the name there given to that tutelary power,
of which of late so much is said, and by which so much is done. The latter
appellation is however unhappyand inexpressive; since if opinion is mate-
rial, it 18 only in virtue of the influence 1t exercises over action, through
. the medium of the affections and the will.
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Those which VIII. Those which can be experienced in the present life,
1] .
resent hrﬁ’ can of course be no others than such as human nature in the

rom whic
soever
source they
flow, differ
only in the
circum-
stances of
their
production.

Ezxample.

course of the present life is susceptible of : and from each of
theso sources may flow all the pleasures or pains of which, in
the course of the present life, human nature is susceptible. With
regard to these then (with which alone we have in this place
any concern) those of them which belong to any one of those
sanctions, differ not ultimately in kind from those which belong
to any one of the other three : the only difference there is among
themlies in the circumstances that accompany their production.
A suffering which befalls a man in the natural and spontaneous
course of things, shall be styled, for instance, a calamaty, in
which case, if it be supposed to befall him through any impru-
dence of his, 1t may be styled & punishment issuing from the
physical sanction. Now this same suffering, if inflicted by the
law, will be what is commonly called a punishment ; if incurred
for want of any friendly assistance, which the misconduct, or
supposed misconduct, of the sufferer has occasioned to be with-
holden, a punishment issuing from the moral sanction; if through
the immediate interposition of aparticularprovidence, a punish-
ment issuing from the religious sanction.

IX. A man’s goods, or his person, are consumed by fire. If
this happened to him by what is called an accident, it was a
calamity: if byreason of his own imprudence(for instance, from
his neglecting to put his candle out) it may be styled a punish-
ment of the physical sanction : if it happened to him by the
sentence of the political magistrate, & punishment belonging to
the political sanction; thatis,whatis commonlycalled a punish-
ment : if for want of any assistance which his neighbour with-
held from hin out of some dislike to his moral character, a
punishment of the moral sanction : if by an immediate act of
God’sdisplensure, manifestedon account of some sin committedby
him, or through anydistraction of mind, occasioned by the dread
of such displeasure, a punishment of the religious sanction ?,

! A suffering conceived to befall a man by the immediate act of God, as
above, is often,for shortness’ sake, called a judgment: instead of saying, a
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X. As to such of the pleasures and pains belonging to the Those which
religious sanction, as regard a future life, of what kind thesefuture Tife
may be we cannot know. These lie not open to our observation. apecmcn.lly
During the present life they are matter only of expectation: and, mown.
whether that expectation be derived from natural or revealed
religion, the particular kind of pleasure or pain, if it be different
from all those which lie open to our observation, is what we can
have noidea of. The bestideas we can obtain of such pains and
pleasures are altogether unliquidated in point of quality. In
what other respects our ideas of them may be liquidated will be
considered in another place?.

XI. Of these four sanctions the physicalis altogether, we may Thephysical

observe, the ground-work of the political and the moral : so is ::31?:521 in
it also of the religious, in as far as the latter bears relation £ ceher three.
the present life. It is included in each of those other three.
This may operate in any case, (that is, any of the pains or plea-
sures belonging to it may operate) independently of them: none
of them can operate but by means of this. Ina word,the powers
of nature mayoperate of themselves; but neither the magistrate,
nor men at large, can operate, nor is God in the case in ques-
tion supposed to operate, but through the powers of nature.

XII. For these four objects, which in their nature have 80 Uscof this
much in common, it seemed of use to find a common name. chapter.
It seemed of use, in the first place, for the convenience
of giving a name to certain pleasures and pains, for which
a name equally characteristic could hardly otherwise have been
found: in the second place, for the sake of holding up the effi-
cacy of cerfain moral forces, the influence of which is apt not
to be sufficiently attended to. Does the political sanction exert
an influence over the conduct of mankind 2 The moral, the
religious sanctions do so too. In every inch of his career are
the operations of the political magistrate Liable to be aided or
impeded by these two foreign powers: who, one or other of

suffering inflicted on him in consequence of a special judgment formed,and
resolution thereupon taken, by the Deity.
! See ch. xiii. [Cases unmeet] par. 2. note.
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them, or both, are sure to be either his rivals or his allies. Does
it happen to him to leave them out in his calculations ? he will
be sure almost to find himself mistaken in the result. Of all
this we shall find abundant proofs in the sequel of this work.
It behoves him, therefore, to have them continually before his
eyes ; and that under such a name as exhibits the relation they
bear to his own purposes and designs.




CHAPTER 1V.

VALUE OF A LOT OF PLEASURE OR PAIN, HOW TO
BE MEASURED.

I. PLEASURES then, and the avoidance of pains, are the ends Use of this
which the legislator has in view : it behoves him therefore to "
understand their value. Pleasures and pains are the instruments
he has to work with : it behoves him therefore to understand
their force, which is again, in other words, their value.

I1. To a person considered by himself, the value of a pleasure Circum-

. . ; . . t tobe

or pain considered by itself, will be greater or less, according to taken into
. . 1. the account

the four following circumstances ! : in asti]lmnt-

. . t

1. Its intensuty. lvr::;. ue gfa
2. Its duration. ﬁaﬁ“é.fﬁf’ rh

) . i it
3. Its certainty or uncertainty. ::;:::; to

4. Its propinquity or remoteness. e an

y itself.

ITI. These are the circumstances which are to be considered
in estimating & pleasure or a pain considered each of them by sidered as
itself. But when the value of any pleasure or pain is considered with other
for the purpose of estimating the tendency of any act by which E}-ﬁum'f’
1t 18 produced, there are two other circumstances to be taken
into the account ; these are,

. These circumstances have since becn denominated elemenis or dimen-
sions of value in a pleasure ora pain.

_ Not long after the publication of the first edition, the following memo-
riter verses were framed, in the view of lodging more effectuslly, in the
memory, these points, on which the whole fabric of morals and legislation
may be seen to rest.

Intense, long, certasn, apeedy, frustful, pure—
Such marks in pleasures and in pains endure.
Such pleasures seek if private be thy end :
If it be public, wide let them extend.

Such patns avoid, whichever be thy view :

If pains must come, let them extend to few,
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5. Its fecundity, or the chence it has of being followed by
sensations of the same kind : that is, pleasures, if it be a plea-
sure : pains, if it be a pain.

6. Its purity, or the chance it has of not being followed by
sensations of the opposite kind : that is, pains,if it be a pleasure:
pleasures, if it be a pain.

These twolast, however, are in strictness scarcelytobe deemed
properties of the pleasure or the pain itself; they are not, there-
fore, in strictness to be taken into the account of the value of
that pleasure or that pain. They are in strictness to be deemed
properties only of the act, or other event, by which such plea-
sure or pain has been produced ; and accordingly are only to be
taken into the account of the tendency of such act or such event.

— con- IV. To a number of persons, with reference to each of whom

dered with . . . .
referenca to the value of & pleasure or a pain is considered, it will be greater

a number of . . . .
persons. o less, according to seven circumstances : to wit, the six pre-
ceding ones ; wz.
1. Its intensity.
2. Its duration.
3. Its certainty or uncertainty.
Its propinquity or remoteness.
Its fecunduty.
Its purity.
And one other ; to wit :
7. Its extent ; that is, the number of persons to whom it
extends ; or (in other words) who are affected by it.
Processfor V. To take an exact account then of the general tendency of
the ten- /30y act, by which the interests of a community are affected,
dency of an
ect or event. proceed as follows. Begin with any one person of those whose
interests seem most immediately to be affected by it : and take
an account,
1. Of the value of each distinguishable pleasure whichappears
to be produced by it in the first instance.
2. Of the value of each patn which appears to be produced by
1t in the first instance.
3. Of the value of each pleasure which appears to be produced

S Al o
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by it after the first. This constitutes the fecundity of the first
pleasure and the impurity of the first pain.

4. Of the value of each pain which appears to be produced
by it after the first. This constitutes the fecundity of the first
pain, and the impurity of the first pleasure.

5. Sum up all the values of all the pleasures on the one side,
and those of all the pains on the other. The balance, if it be on
the side of pleasure, will give the good tendency of the act upon
the whole,with respect to the interests of thatindividual person;
if on the side of pain, the bad tendency of it upon the whole,

6. Take an account of the number of persons whose interests
appear to be concerned ; and repeat the above process with re-
spect to each. Sum up the numbers expressive of the degrees
of good tendency, which the act has, with respect to each indi-
vidual, in regard to whom the tendency of it is good upon the
whole : do this again with respect to each individual, in regard
to whom the tendency of it is good upon the whole : do this
again with respect to each individual, in regard to whom the
tendency of it is bad upon the whole. Take the balance; which,
if on the side of pleasure, will give the general good tendency of
the act, with respect to the total number or community of indi-
viduals concerned; if onthe side of pain,the generafeml tendency,
with respect to the same community.

VI. Ttis not to be expected that thisprocess shouldbe strictly use of the
pursued previously to every moral judgment, or to every legis- process foroening
lative or judicial operation. It may, however, be always kept
in view : and as pear as the process actually pursued on these
occasions approaches to it, so near will such process approach
to the character of an exact one.

VII. The same process is alike applicable to pleasure and The same
pain, in whatever shape they appear : and by whatever denom- Plicatle to
ination they are distinguished: to pleasure, whether it be called gﬂc,lpm%t
qond (which is properly the cause or instrument of pleasure) OF chief,and all
profit (which is distant pleasure, or the cause or instrument of Soncrona of
distant pleasure,) or convenience, or advaniage, benefit, emolu- pain Heproreand
mend, hapﬂmess, and so forth: to pain, whether it be called evil,



Conformity
of men’s
practice to
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{which corresponds to good) or mischief, .or inconvenience, or
disadvantage, or loss, or unhappiness, and so forth.

VIII. Nor is this & novel and unwarranted, any more than it
is a useless theory. In all this there is nothing but what the
practice of mankind, wheresoever they have a clear view of their
own interest, is perfectly conformable to. An article of property,
an estate in land, for instance, is valuable, on what account ?
On account of the pleasures of all kinds which it enables a man
to produce, and what comes to the same thing the pains of all
kinds which it enables him to avert. But the value of such an
article of property is universally understood to rise or fall ac-
cording to the length or shortness of the time which a man has
init: the certainty or uncertainty of its coming into possession:
and the nearness or remoteness of the time at which, if at all, it
is to come Into possession. As to the intensity of the pleasures
which 2 man may derive from it, this is never thought of, be-
cause it depends upon the use which each particular person may
come to make of it; which cannot be estimated till the par-
ticular pleasures he may come to derive from it,or the particular
pains he may come to exclude by means of it, are brought to
view. For the same reason, neither does he think of the fe-
cundity or puriwty of those pleasures.

Thus much for pleasure and pain, happiness and unhappiness,
in general. We come now to consider the several particular
kinds of pain and pleasure.



CHAPTER V.
PLEASURES AND PAINS, THEIR KINDS.

I. Havine represented what belongs to all sorts of pleasures Pleaoures
and pains alike, we come now to exhibit, each by itself, the aresither
several sorts of pains and pleasures. Pains and pleasures may or, 2 Com:
be called by one general word, interesting perceptions. Interest-
ing perceptions are either simple or complex. The simple ones
are those which cannot any one of them be resolved into more :
complex are those which are resolvable into divers simple
ones. A complex interesting perception may accordingly be
composed either, 1. Of pleasures alone: 2. Of pains alone :
or, 3. Of a pleasure or pleasures, and a pain or pains to-
gether. Wbat determines a lot of pleasure, for example, to be
regarded as one complex pleasure, rather than as divers simple
ones, is the nature of the exciting cause. Whatever pleasures
are excited all at once by the action of the same cause, are apt
to be looked upon as constituting all together but one pleasure.

II. The several simple pleasures of which human nature is The simple
susceptible, seem to be as follows: 1. The pleasures of sense. gnumenteﬁ
2. The pleasures of wealth. 3. The pleasures of skill. 4. The
pleasures of amity. 5. The pleasures of a good name. 6. The o T,
pleasures of power. 7. The pleasures of piety. 8. The pleasures
of benevolence. g. The pleasures of malevolence. 0. The plea-+- '
sures of 1 memory. II. The pleasures of imagination. 12. The
pleasures of expectation. 13. The pleasures dependent on asso- o
ciation. 14. The pleasures of relief.

III. The several simple pains seem to be as follows : 1. The The simple
pains of privation. 2. The pains of the senses. 3. The pains of énumorsted.
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awkwardness. 4. The pains of enmity. 5. The pains of an ill
name. 6. The pains of piety. %. The pains of benevolence.
8. The pains of malevolence. 9. The pains of the memory.
10. The pains of the imagination. 1I. The pains of expectation.
12. The pains dependent on association 1.

Pleasuresof IV, 1. The pleasures of sense seem to be as follows : 1. The

Bénse cnu-

merated.  pleasures of the taste or palate ; including whatever pleasures
are experienced in satisfying the appetites of hunger and thirst.
2. The pleasure of intoxication. 3. The pleasures of the organ
of smelling. 4. The pleasures of the touch. 5. The simple
pleasures of the ear; independent of association. 6. Thesimple
pleasures of the eye ; independent of association. %. The plea-
sure of the sexual sense. 8. The pleasure of health: or, the
internal pleasureable feeling or flow of spinits (as it is called,)
which accompanies a state of full health and vigour ; especially
at times of moderate bodilyexertion. 9. Thepleasuresofnovelty:
or, the pleasures derived from the gratification of the appetite
of curiosity, by the application of new objects to any of the
senses 2,

Pleasuresof V. 2. By the pleasures of wealth may be meant those plea-

"hichire sures which a man is apt to derive from the consciousness of

:gqh;rui‘gon possessing any article or articles which stand in the list of in-

sessicn” struments of enjoyment orsecurity,and more particularlyat the
time of his first acquiring them ; at which time the pleasure
may be styled a pleasure of gain or a pleasure of acquisition : at
other times a pleasure of possession.

8 Fleasures 3. The pleasures of gkill, as exercised upon particular objects,

Analytcal ! The catalogue here given, is what seemed to be a complete list of the

eea Ty none geveral simple pleasures and pains of which human natare is susceptible :
insomuch, that if, upon any occasion whatsoever, a man feels pleasure or
pain, it is either referable at once to some one or other of these kinds, or
resolvable into such as are. It might perhaps have been a satisfaction to
the reader, to have seen an analytical view of the subject, taken upon an
oxhaustive plan, for the purpose of demonstrating the catalogue to be what
it purports to be, & complete one. The catalogue is in fact the result of
such an analysis; which, however, Ithought it better to discard at present,
8s being of toometaphysical a cast,and not strictly within the limita of this
design. See ch. xiii. [Cases unmeet], par. 2. Note.

* There are also pleasures of novelty, excited by the appearance of new

ideas ; these are pleasures of the imsgination, See infra xiii.
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are those which accompany the application of such particular
Instruments of enjoyment to their uses, as cannot be so applied
without a greater or less share of difficulty or exertion 1.

VL. 4. The pleasures of amity, or self-recommendation, are the 4. Pleasures
pleasures that may accompany the persuasion of a man’s beingormw'
in the acquisition or the possession of the good-will of such or
such assignable person or persons in particular: or, as the phrase
is, of being upon good terms with him or them : and as a fruit
of it, of his being in a way to have the benefit of their spon-
taneous and gratuitous services.

VIL 5. The pleasures of a good name are the pleasures that s, Pleasures
accompany the persuasion of 8 man’s being in the acquisition P
or the possession of the good-will of the world about him ; that
is, of such members of society as he is likely to have concerns
with ; and as a means of it, either their love or their esteem, or
both : and as a fruit of it, of his being in the way to have the
benefit of their spontaneous and gratuitous services. These may
likewise be called the pleasures of good d repute, the pleasures of
honour, or the pleasures of the moral sanction 2.

VIIIL. 6. The pleasures of power are the pleasures that ac- 6. Pleasures
company the persuasion of a man’s being in a condition to dis- olrpo‘m' VA
pose people, by means of their hopes and fears, to give him the -
benefit of their services: that is, by the hope of some service, or
by the fear of some disservice, that he may be in the way to
render them.

IX. 7. The pleasures of piety are the pleasures that accompany 7. Pleasures
the belief of a man’s being in the acquisition or in possession of of piety.
the good-will or favour of the Supreme Being : and as a fruit
of it, of his being in a way of enjoying pleasures to be received
by God’s special appointment, either in this life, or in a life to
come. These may also be called the pleasures of religion, the

! For instance, the pleasure of being able to gratify the sense of hearing,
by singing, or performing upon any musical instrument. The pleasure thus
obtained, is a thing superadded to, and perfectly djstinguishng)le from, that
which & man enjoys from hearing enother person perform in the sams
manner.

* Bee ch. iii. [Sanctions].

D2
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pleasures of a religious disposition, or the pleasures of the
religious sanction 2,

8.7leasures  X. 8. The pleasures of benevolence are the pleasures resulting

Sonowor” from the view of any pleasures supposed to be possessed by the

good- ™l 1 0ings who may be the objects of benevolence; to wit, the sensi-
tive beings we are acquainted with; under which are commonly
included, 1. The Supreme Being. 2. Human beings. 3. Other
animals. These may also be called the pleasures of good-will,
the pleasures of sympathy, or the pleasures of the benevolent or
social affections.

9, Pleasures XI. g. The plgasures of malevolence are the pleasures result-

Jence o ill- ing from the view of any pain supposed to be suffered by the
beings who may become the objects of malevolence : to wit,
1. Human beings. 2. Other animals. These may also be styled
the pleasures of ill-will, the pleasures of the irascible appetite,
the pleasures of antipathy, or the pleasures of the malevolent or
dissocial affections.

10. Pleasures  X11. 10, The plcasures of the memory are the pleasures which,

‘I;:;rggry. after having enjoyed such and such pleasures, or even in some
case after having suffered such and such pains, a man will now
and then experience, at recollecting them exactly in the order
snd in the circumstances in which they were actually enjoyed or
suffered. These derivative pleasures may of course be distin-
guished into as many species as there are of original perceptions,
from whence they may be copied. They may also be styled
pleasures of simple recollection.

11.Pleasures  XIII, 11. The pleasures of the imagination are the pleasures

Smasation. Which may be derived from the contemplation of any such
pleasures as may happen to be suggested by the memory, butin
a different order, and accompanied by different groups of circum-
stances. These may accordingly be referred to any one of the
three cardinal points of time, present, past, or future. It is
evident they may admit of as many distinctions as those of the
former clags.

12.Fleaswres  XIV. 12, The pleasures of expectation are the pleasures that

! Bes ch. iii. [Sanctions].
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result from the contemplation of any sort of pleasure, referred of  expecta-
to time future, and accompanied with the sentiment of belzef
These also may admit of the same distinctions?.

XV. 13. The pleasures of association are the pleasures which 13.Pleasurcs
certain objects or incidents may happen to afford, not of them.- 3:?32231‘5
selves, but merely in virtue of some association they have con- "
tracted in the mind with certain objects or incidents which are
in themselves pleasurable. Such is the case, for instance, with
the pleasure of skill, when afforded by such a set of incidents as
compose a game of chess. This derives its pleasurable quality
from its association partly with the pleasures of skill, as exer-
cised in the production of incidents pleasurable of themselves:
partly from its association with the pleasures of power. Suchis
the case also with the pleasure of good luck, when afforded by
such incidents as compose the game of hazard, or anyother game
of chance, when played at for nothing. This derives its plea-
surable quality from its association with one of the pleasures of
wealth ; to wit, with the pleasure of acquiring it.

XVI. 14. Farther on we shall see pains grounded upon ples- 14.Tleasures
sures; in like manner may we now see pleasures grounded upon
pains. To the catalogue of pleasures may accordingly be added
the pleasures of relief: or, the pleasures which a man experiences
when, after he has been enduring a pain of any kind for a certain
time, it comes to cease, or to abate. These may of course be
distinguished into as many species as there are of pains : and
may give rise to s0 many pleasures of memory, of imagination,
and of expectation.

XVII. 1. Pains of privation are the pains that may result 1. Pains of
from the thought of not possessing in the time present any o privation
the several kinds of pleasures. Pains of privation may accord-
ingly be resolved into as many kinds as there are of pleasures to
which they may correspond, and from the absence whereof they
may be derived.

XVIII. There are three sorts of pains which are only so Elhﬁ in-

u

! In contradistinction to these, all other ploasures may be termed plea-
sures of enjoyment.



1. Pains of
desire.

2. Pains of
disappownt-
ment.

3. Pains of
regret.

2. Pains of
the senses.

No positire
pains corre-
spord to the
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many modifications of the several pains of privation. When the
enjoyment of any particular pleasure happens to be particularly
desired, but without any expectation approaching to assurance,
the pain of privation which thereupon results takes a particular
name, and is called the pain of desire, or of unsatisfied desire.

XIX. Where the enjoyment happens to have been looked for
with a degree of expectation approaching to assurance, and that
expectation is made suddenly to cease, it is called a pain of dis-
appointment.

XX. A pain of privation takes the name of a pain of regret
in two cases: I. Where it is grounded on the memory of a
pleasure, which having been once enjoyed, appears not likely to
be enjoyed again: 2. Where it is grounded on the idea of a
pleasure, which was never actually enjoyed, nor perhaps so much
as expected, but which might have been enjoyed (it is supposed, )
had such or such a contingency happened, which, in fact, did
not happen.

XXI. 2. The several pains of the senses seem to be as fol-
lows : 1. The pains of hunger and thirst : or the disagreeable
sensations produced by the want of suitable substances which
peed at times to be applied to the alimentary canal. 2. The
painsof thetaste: or the disagreeable sensations produced by the
application of various substances to the palate, and other supe-
rior parts of the same canal. 3. The pains of the organ of
smell : or the disagreeable sensations produced by the efluvia
of various substances when applied tothatorgan. 4. The pains
of the touch: or the disagreeable sensations produced bythe ap-
plication of various substances to the skin. 5. The simple pains
of the hearing : or the disagreeable sensations excited in the
organ of that sense by various kinds of sounds : independently
(as before,) of association. 6. The simple pains of the sight: or
the disagreeable sensations if any such there be, that may be
excited in the organ of that sense by visible images,independent
of the principle of association. 71. The pains resulting from

! The pleasure of the sexual sense seoms to have no positive pain to
correspond to it : it has only & pain of privation, or pain of the mental
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excessive heat or cold, unless these be referable to the touch.
8. The pains of disease: or the acute and uneasy sensations
resulting from the several diseases and indispositions to which
human nature is liable. g. The pain of exertion, whether bodily
or mental : or the uneasy sensation which is apt to accompany
any intense effort, whether of mind or body.

XXII. 31 The pains of awkwardness are the pains which 3 Puus of
sometimes result from the unsuccessful endeavour to apply any ness.
particular instruments of enjoyment or security to their uses, or
from the difficulty a man experiences in applying them 2.

XXIII. 4. Thepains of enmityare the pains that mayaccom- 4. Pains of
pany the persuasion of a man’s being obnoxious to the ill-will of onmity:
such or such an assignable person or persons in particular : or,
as the phrase is, of being upon ill terms with him or them : and,
in consequence, of being obnoxious to certain pains of some sort
or other, of which he may be the cause.

XXIV. 5. The pains of an ill-name, are the pains that ac- 6. Pains o
company the persuasion of a man’s being obnoxious, orin & way ** Ul-mame.
to be obnoxious to the ill-will of the world about him. These
may likewise be called the pains of ill-repute, the pains of dis-
honour, or the pains of the moral sanction 3.

olass, the psin of unsatisfied desire. If any positive pain of body result pleasore of the
from the want of such indulgence, it belongs to the head of pains of disease. sexual sense.

! The ploasures of novelty have no positive pains corresponding to them. Ko posiuve
The pain which 8 man experiences when he is in the condition of not know- Pt core-
ing what to do with himself, that pain, which in French is cxpressed by a pleasure of
single word ennus, is a pain of privation: a pain resulting from the absence, navelty.
not only of all the pleasures of novelty,but of all kinds of pleasure whatso-
ever.

The pleasures of wealth have also no positive pains corres onding t0 — nor to those
them : the only pains opposed to them are pains of privation. If any posi- of wealth.
tive pains result from the want of wealth, they are referable to some other
class of positive pains; principally to those of the senses. From the want
of food, for instance, result the pains of hunger; from the want of clothing,
the pains of cold ; and so forth.

! E:may be a question, perhaps, whether this be a positive pain of itself, 1s tuis a dis-
or whether it be nothing more than a pain of privation, resulting from the Ja positve
consciousness of a want of skill. It is, however, but a question of words, pain of
nor does it matter which way it be determined. privationt

* In as far a8 a man’s fellow-creatures are supposed to be deterrined by The positive
any event not to regard him with any degree of esteem or good will, or to Pmsefza i
regard him with a less degree of esteem or good will than they would other- pains of priva-
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aPaimmof XXV, 61 The pains of picty are the pains that accompany

s the belief of a man’s being obnoxious to the displeasure of the
Supreme Being: and in consequence to certain pains to be
inflicted by his especial appointment, either in this life or in a
life to come. These may also be called the pains of religion ;
the pains of a religious disposition ; or the pains of the religious
sanction. When the belief is looked upon as well-grounded,
these pains are commonly called religious terrors ; when looked
upon a3 ill-grounded, superstitious terrors 2.

7. Puina of XXVI. 7. The pains of benevolence are the pains resulting
‘from the view of any pains supposed to be endured by other
beings. These may also be called the pains of good-will, of
gympathy, or the pains of the benevolent or social affections.

8.Painsof  XXVII. 8. The pains of malevolence are the pains resulting

malevolence. . .
from the view of any pleasures supposed to be enjoyed by any
beings who happen to be the objects of & man’s displeasure.
These may also be styled the pains of ill-will, of antipathy, or
the pains of the malevolent or dissocial affections.

o Painsof  XXVIIL g. The pains of the memory may be grounded on

the memory. . . . .
every one of the above kinds, as well of pains of privation as
of positive pains. These correspond exactly to the pleasures of
the memory.

10 Painsof  XXTX. 10. Thepains ofthe imaginationmayalso be grounded

tion, opposed  Wise ; not to do him any sorts of good offices, or not to do him so many
N res of s §00d offices as they would otherwise ; the pain resulting from such consider-
good name,  ation may be reckoned a pain of privation : as far as they are supposed to
othen " regard him with such a degree of aversion or disestecm as to be disposed to
do him positive # offices, it may bo reckoned a positive pain. The pain of
privation, and the positive pain, in this case run one into another indis-
tinguishably.
No pesitise ! There seem to be no positive pains to correspond to the pleasures of
foond tothe power. The pains that a man may feel from the want or the loss of power,
B omen °f 1inas far as power is distinguished from all other sources of pleasure, seem
to be nothing more than pains of privation.
Thepositive % The positive pains of piety, and the pains of privation, opposed to the
pens of plety.” ploagures of piety, run one into another in the same manner as the positive
of Pﬁvﬁa pains of enmity, or of an ill name, do with respect to the pains of privation,
Peamresof - 0pposed to the pleasures of amity, and those of a good name. If what is
ey mnente apprehended st the hands of God is barely the not receiving pleasure, tho
pain i8 of the privative class : if, moreover, actusl pain be apprehended, it
is of the class of positive pains,
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on any one of the above kinds, as well of pains of privation as the imagina-
of positive pains : in other respects they correspond exactly to
the pleasures of the imagination.

XXX. 11. The pains of expectation may be grounded on each 1. Pains of
one of the above kinds, as well of pains of privation as of posi-
tive pains. These may be also termed pains of apprehension 1,

XXXI. 12. The pains of association correspond exactly to12. Painscf
the pleasures of association. assocation
XXXII. Of the above list there arc certain pleasures and Pleasures
pains which suppose the existence of some pleasure or pain are aither
of some other person, to which the pleasure or pain of the per- ﬁ}fﬁf?édm
son in question has regard : such pleasures and pains may be mf;'

termed extra-regarding. Others do not suppose any such thing :
these may be termed self-regarding 2. The only pleasures and
pains of the extra-regarding class are those of benevolence and
those of malevolence : all the rest are self-regarding 3.
XXXIII. Of all these several sorts of pleasures and pains,there In what

. . 3. . ways the
is scarce any one which is not liable, on more accounts than one, law is con-
. . cerned with
to come under the consideration of the law. Is an offence com- the above
ins an

mitted ? It is the tendency which it has to destray, in such or pleasures.
such persons, some of these pleasures, or to produce some of

these pains, that constitutes the mischief of it, and the ground

for punishing it. It is the prospect of some of these pleasures,

or of security from some of these pains, that constitutes the
motive or temptation, it is the attainment of them that consti-

tutes the profit of the offence. Is the offender to be punished ?

It can be only by the production of one or more of these pains,

that the punishment can be inflicted 4

t In contradistinction to these, all other pains may be termed pains of
sufferance.
t See chap. x. [Motives].
¥ By this moans the pleasures and pains of amitéy maﬁ bo the more Pleasures ana
ont

clearly distinguished from those of benevolence : an e other hand, baips ofamey
those of enmuty from those of malevolence. The pleasures and pains of dutwguished
amity and enmity are of the self-regarding cast: those of benevolence and Tom, 525 of
malevolence of the extra-regarding. and malevo-

¢ It would be a matter not only of curiosity, but of some use, to exhibit Complex

a catalogue of the several complex pleasures and pains, analyzing them at El.‘.:i“;;’..::::,

the same time into the several simple ones, of which they are respectively why.
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composed. Butsuch a disquisition would take up too much room to be ad-
mitted here. A short specimen, however, for the purpose of illustration,
can hardly be dispensed with.

The pleasures taken in at the eye and ear are generally very complex.
The pleasures of a country scene, for instance, consist commonly, amongst
others, of the following pleasures :

I. Pleasures of the senses.

1. The simple pleasures of sight, excited by the perception of agreeable
i::l)‘lours and figures, green fields, waving foliage, glistening water, and the

0.

2. The simple pleasures of the ear, excited by the perceptions of the
c!l:irping of birds, the murmuring of waters, the rustling of the wind among
the trees.

3. The pleasures of the smell, excited by the perceptions of the fragrance
of flowers, of new-mown hay, or other vegetable substances, in the first
stages of fermentation.

4. The agreeable inward sensation, produced by a brisk circulation of
the blood, and the ventilation of it in the lungs by a pure air, such as that
in the country frequently is in comparison of that which is breathed in
towns.

II. Plessures of the imagination produced by association.

1. The idea of the plenty, resulting from the possession of the objects
that are in view, and of the happiness arising from it.

2. The idea of the innocence and happiness of the birds, sheep, cattle,
dogs, and other gontle or domestic animals.

3. The idea of the constant {low of health, supposed to be enjoyed by all
these creatures: s notion which is apt to result from the occasional flow of
heslth enjoyed by the supposed spectator.

4. The idea of gratitude, excited by the contemplation of the all-powerful
and beneficent Being, who is looked up to as the author of these blessings.

These four last are all of them, in some measure at least, pleasures of
sympathy.

The depriving a man of thisgroupe of pleasures is one of the evils apt to
result from imprisonment; whether produced by illegal violence, or in the
way of punishment, by appointment of the laws.



CHAPTER VI.
OF CIRCUMSTANCES INFLUENCING SENSIBILITY.

I. Pain and pleasure are produced in men’s minds by the ;’,’E.Lf‘m and
action of certain causes. But the quantity of pleasure and pain um!ormly
runs not uniformly in proportion to the cause ; in other words, noned to
to the quantity of force exerted by such cause. The truth of teiT causes
this observation rests not upon any metaphysical nicety in the
import given to the terms cause, quantity, and force : it will
be equally true in whatsoever manuer such force be measured.

I1. The disposition which any one has to feel such or such a Degree or

gwantum

quantity of pleasure or pain, upon the application of & cause of of sensii-
given force, is what we term the degree or guamtum of his ey, what.
sensibility. This may be either general, referring to the sum

of the causes that act upon him during a given period : or par-
ticular, referring to the action of any one particular cause, or

sort of cause.

III. But in the same mind such and such causes of pain or Bias or
pleasure will produce more pain or pleasure than such or such ae‘?;lb{hotfy.
other causes of pain or pleasure : and this proportion will in what
different minds be different. The disposition which any one has
to have the proportion in which he is affected by two such
causes, different from that in which another men is affected
by the same two causes, may be termed the quality or buas of
his sensibility. One man, for instance, may be most affected
by the pleasures of the taste ; another by those of the ear. So
also, if there be a difference in the nature or proportion of two
pains or pleasures which they respectively experience from the
same cause ; a case not so frequent as the former. From the
same injury, for instance, one man may feel the same quantity
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of grief and resentment together as another man : but one of
them shall feel a greater share of grief than of resentment : the
other, a greater share of resentment than of grief.

Exciting IV. Any incident which serves as a cause, either of pleasure

causes

pleasurable or of in, m 372 S
Pleasurable pain, may be termed an ezciting cause : if of pleasure, a

pleasurable cause : if of pain, a painful, afflictive, or dolorific
cause 1.

Cireum- V. Now the quantity of pleasure, or of pain, which a man is

SLances in- - . . - s

Auencie liable to experience upon the application of an exciting cause,

what. " since they will not depend sltogether upon that cause, will de-
pend in some measure upon some other circumstance or circum-
stances: these circumstances,whatsoever they be, may betermed
circumstances nfluencing senstbility 2.

Ciroum- VI. These circumstances will apply differently to different

stances 1n- oy . . .y

fuenang  exciting causes ; insomuch that to a8 certain exciting cause, a

senstbility . . .

enumerated. certain circumstance shall not apply at all, which shall apply
with great force to another exciting cause. But without enter-
ing for the present into these distinctions, it may be of use to
sum up all the circumstances which cen-be found to influence
the effect of any exciting cause. These, as on a former occasion,
it may be as well first to sum up together in the concisest manner
possible, and afterwards to allot a few words to the separate ex-
planation of eacharticle. Theyseem to be asfollows: 1. Health.
2. Strength. 3. Hardiness. 4. Bodily imperfection. 5. Quan-
tity and quality of knowledge. 6. Strength of intellectual
powers. 7. Firmness of mind. 8. Steadiness of mind. g. Bent
of inclination. 10. Moral sensibility. 11. Moral biases. 12. Re-

! The exciting cause, the plcasure or pain produced by it, and the inten-
tion produced by such pleasure or pain in the character of a motive, are
objects so intimately connected, that, in what follows, I fear I have not, on
every occasion, been able to keep them sufficiently distinct. I thought it
necessary to give the reader this warning ; after which, should there be
found aay such mistakes, it is to be hoped they will not be productive of
much confusion.

* Thus, in physical bodies, the momentum of a ball put in motion by
impulse, will be inflnenced by the circumstance of gravity : being in some
directions increased, in others diminished by it. Soin a ship, put in motion
by the wind, the momentum and direction will be influenced not only by

theattraction of gravity, but by the motionand reaistance of the water, and
several other circumstances.
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ligious sensibility. 13. Religious biases. 14. Sympathetic sen-
gibility. 15. Sympathetic biases. 16. Antipathetic sensibility.
17. Antipathetic biases. 18. Insanity. 19. Habitual occupa-
tions. 20. Pecuniary circumstances. 21. Connexions in the
way of sympathy. 22. Connexions in the way of antipathy.
23. Radicalframeof body. 24. Radicalframe of mind. 25. Sex.
26.Age. 27. Rank. 28. Education. 29. Climate. 30. Lineage.
31. Government. 32. Religious profession L.

VIL. 1. Health is the absence of disease, and consequently of 1. Health.
allthose kinds of pain which are among the symptoms of disease.
A man may be said to be in a state of health when he is not
conscious of any uneasy sensations, the primary seat of which
can be perceived to be anywhere in his body2. In point of

1 An analytical view of all these circumstances will be given at the con- Extent and m-
clusion of the chapter : to which place it was necessary to refer it, as 1t jiee,” ™
could not wellhave been understood, till some of them had been previously
explained.

To search out the vast variety of exciting ormoderating causes, by which
the degree or bias of 8 man’s sensibility may be influenced, to define the
boundaries of each, toextricate them from theentanglements in which they
are involved, to lay the effect of each article distinctly before the rcader’s
eye, is, perhaps, if not absolutely the most difficult task, at least one of the
most difficult tasks, within the compass of moral physiology. Disquisitions
on this head can never be completely satisfactory without examples. To
provide & sufficient collection of such examples, would be a work of great
labour as well as nicety : history and biography would need to be ran-
sacked : a vast course of reading would need to be travelled through on
purpose. By such a process the present work would doubtless have been
rendered more amusing; but in point of bulk, so enormous, that this single
chapter would bave been swelled into a considerable volume. Feigned
cases, although they may upon occasion serve to render the general matter
tolcrably intelligible, can never be sufficicnt to render it palatable. On
this therefore, as on 8o many other occasions, I must confine myself to dry
and general 1nstruction : discarding illustration, although sensible that
without it instruction cannot manifest half its efficacy. The subject, how-
ever, is so difficult, and so new, that I shall think I have not ill succeeded,
if, without pretending to exhaust it, I shall have been able to mark out the

rincipal points of view, and to put the matser in such a method a3 may
Fwih'tate the rescarches of happier inquirers.
The great difficolty lies in the nature of the words; which are not, like
ain and pleasure, names of homogeneousreal entities, butnamesof various
Ectitious entities, for which no common genus is to be found : and which
therefore,without a vast and roundabout chain of investigation, can never
be brought under any exhaustive plan of arrangement, but must be picked
up here and thers a8 they happen to occur.

* It may be thought, that in a certain degree of health, this negative

account of the matter hardly comes up to the case. In a certain degree of
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general sensibility, a man who is under the pressure of any
bodily indisposition, or, as the phrase is, is in an ill state of
health, is less sensible to the influence of any pleasurable cause,
and mare 8o to that of any afflictive one, than if he were well.
2.8trength,  VIIL. 2. The circumstance of strength, though in point of
causality closely connected with that of health, is perfectly dis-
tinguishable from it. The same man will indeed generally be
stronger in a8 good state of health than in a bad one. But one
man, even in abadstate of health,may be stronger than another
even in a good one. Weakness is a common concomitant of
disease : but in consequence of his radical frame of body, a man
may be weak all his life long, without experiencing any disease.
Health, as we have observed, is principally a negative circum-
stance: strengtha positive one. The degree of a man’s strength
can be measured with tolerable accuracy 1,
3. Hardi- IX. 3. Hardiness is a circumstance which, though closely con-
nected with that of strength, is distinguishable from it. Hardi-
ness is the absence of irritability. Irritability respects either
pain, resulting from the action of mechanical causes; or disease,
resulting from the action of causes purely physiological. Irrita-
bility, in the former sense, is the disposition to undergo a greater

heslth, there is often such a kind of feeling diffused over the whole frame,
such s comfortable feel, or flow of spirits, as it is called, as may with pro-
priety come under the head of positive pleasure. But without experiencing
anysuch pleasurablefeeling,if 8 man experience no painful one, he maybe
well enough said to be in health.

Measure of ! The mostaccurate measure that can begiven of a man’s strength,seems

,‘:’;;f::',ﬂ; to be that which is taken from the weight or number of pounds and ounces

can uft. he can lift with his hands in a given attitude. This indeed relates imme-
diately only to his arms : but these are the organs of strength which are
most employed ; of which the strength corresponds with most exactness to
the genersl state of the body with regard to strength ; and in which the

usntum of strength is essiest measured. Strength may accordingly be

gi.stinguished into general and particular.

Weaknesy, Weskness is 8 negative term, and importa the sbsence of strength. It

what is, besides, a relative term, and accordingly importa the absence of such a
quantity of strength as makea the share, possessed by the person in ques-
tion, less than that of some person he is compared to. Weakness, when it
i8 at such & degroe as to make it painful for a man to perform the motions
necessary to the going through the ordinary functions of life, suoh as to get
up, to walk, to one’s self, and so forth, brings the eircumstance of
health into question, and puts & man into that sort of condition in which
he is said to be in ill health.



v1.] Of Circumatances influencing Sensibility. 47

or less degree of pain upon the application of a mechanical
cause ; such as are most of those applications by which simple
afflictive punishments are inflicted, as whipping, beating, and the
like. In the latter sense, it is the disposition to contract disease
with greater or less facility, upon the application of any instru-
ment acting on the body by its physiological properties ; asin
the case of fevers, or of colds, or other inflammatory diseases,
produced by the application of damp air : or to experience im-
mediate uneasiness, as in the case of relaxation or chilliness
produced by an over or under proportion of the matter of heat.

Hardiness,even in the sense in which it isopposed to the action Difference
of mechanical causes, is distinguishable from strength. The ex- zlq):emngth
ternal indications of strength are the abundance and firmness of nogs. ar
the muscular fibres : those of hardiness, in this sense, are the
firmness of the muscular fibres, and the callosity of the skin.
Strength is more peculiarly the gift of nature : hardiness, of
education. Of two persons who have had, the one the education
of a gentlean, the other, that of a common sailor, the first
may be the stronger, at the same time that the other is the
hardier.

X. 4. By bodily 1mperfectlon may be understood that con- 4. Bodily
dision which a person is in, who either stands distinguished by Haeree
any remarkable deformity, or wants any of those parts or facul-
ties, which the ordinary run of persons of the same sex and age
are furnished with: who, for instance, has a hare-lip, is deaf, or
has lost a hand. This circumstance, like that of ill-health, tends
in general to diminish more or less the effect of any pleasurable
circumstance, and to increase that of any afflictive one. The
effect of this circumstance, however, admits of great veriety :
inssmuch as there are a great variety of ways in which a man
may suffer in his personsl appearance, and in his bodily organs
and faculties : all whick differences will be taken notice of in
their proper places .

XI. 5. 8o much for circumstances belonging to the condition s. ﬁznmhty
of the body : we come now to those which concern the con- mow -

t See B. L Tit. [Irrep. corp. Injuries}.
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dition of the mind : the use of mentioning these will be seen
hereafter. In the first place may be reckoned the quantity and
quality of the knowledge the person in question happens to
possess : that is, of the ideas which he has actually in store,
ready upon occasion to call to mind : meaning such ideas as are
in some way or other of an interesting nature : that is, of &
nature in some way or other to influence his happiness, or that
of other men. When these ideas are many, and of importance,
a man is said to be a man of knowledge ; when few, or not of
importance, gnorant.

XII. 6. By strength of intellectual powers may be understood
the degree of facility which a man experiences in his endeavours
to call to mind as well such ideas as have been already aggre-
gated to his stock of knowledge, as any others, which, upon any
occasion that may happen, he may conceive a desire to place
there. It seems to be on some such occasion as this that the
words parts and talents are commonly employed. To this head
may be referred the several qualities of readiness of apprehen-
sion, accuracy and tenacity of memory, strength of attention,
clearness of discernment, amplitude of comprehension, vividity
and rapidity of imagination. Strength of intellectual powers, in
general, seems to correspond pretty exactly to general strength
of body: as any of these qualities in particular does to particular
strength.

XTII. 7. Firmness of mind on the one hand, and irritability
on the other, regard the proportion between the degrees of effi-
cacy with which a man is acted upon by an exciting cause, of
which the value lies chiefly in magnitude, and one of which
the value lies chiefly in propinquity!. A man may be said
to be of & firm mind, when small pleasures or pains, which are
present or near, do not affect him, in a greater proportion to
their value, than greater pleasures or pains, which are uncertain
or remote 2; of an irritable mind, when the contrary is the
case.

! See chap. iv. [Value).
! When, for instance, having been determined, by the prospect of some
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XIV. 8. Steadiness regards the time during which a given Steadi
exciting cause of a given value continues to affect & man in
nearly the same manner and degree as at first, no assignable
external event or change of circumstances intervening to make
an alteration in its force 1.

XV. g. By the bent of a man’s inclinations may be under- 9. Bent of

stood the propensity he has to expect pleasure or pain from cer- iaclinssiont
tain objects, rather than from others. A man’s inclinations may
be said to have such or such & bent, when, amongst the several
sorts of objects which afford pleasure in some degree to all men,
heis apt to expect more pleasure from one particular sort, than
from another particular sort, or more from any given particular
gort, than another man would expect from that sort ; or when,
amongst the several sorts of objects, which to one man afford
pleasure, whilst to another they afford none, he is apt to expect,
or not to expect, pleasure from an object of such or such & sort :
80 also with regard to pains. This circumstance, though inti-
mately connected with that of the bias of a man’s sensibility, is
not undistinguishablefrom it. The quantity of pleasure or pain,
which on any given occasion s man may experience from an
application of any sort, may be greatly influenced by the ex-
pectations he has been used to entertain of pleasure or pain from
that quarter; but it will not be absolutely determined by them:
for pleasure or pain may come upon him from a quarter from
which be was not accustomed to expect it. ,

XVI. 10. The circumstances of moral, religious, sympathetic, %"ﬁ;
and antipathetic sensibility, when closely considered, will appear ’
to be included in some sort under thst of bent of inclination. On
incopvenience, not to disclose a fact, although he should beput to the rack,
he veres in such resolution after the rack is brought into his presence,
and even applied to him.

! The facility with which children grow tired of their play-things, and
throw them away, is an wnstance of unsteadiness : the perscverance with
which s merchant applies himself to his traffic, or an author to his book,
may be taken for an instance of the contrery. It is difficult to judge of the
quantity of pleasure or pain in these cases, but from the effects which it
produces in the ocharacter of a motive : and even then it is difficult to pro-

nounoe,whether the change of conduct happens by the extinction of the old
pleasure or pain, or by the intervention of 8 new one.

BENTHAM B
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account of their particular importance they may, however, be
worth mentioning apart. A man’s moral sensibility may be said
to be strong, when the pains and pleasures of the moral sanc-
tion! show greater in his eyes,incomparison with other pleasures
and pains (and consequently exert a stronger influence) than in
the eyes of the persons he is compared with ; in other words,
when he is acted on with more than ordinary efficacy by the
sense of hooour : it may be said to be weak, when the contrary
is the case.

11. Mora) XVII. 11. Moral sensibility seems to regard the average effect

18868. . . :

or influence of the pains and pleasures of the moral sanction,
upon all sorts of occasions to which it is applicable, or happens
to be applied. It regards the average force or quantity of the
impulses the mind receives from that source during a given
period. Moral bias regards the particular acts on which, upon
so many particular occasions, the force of that sanction is looked
upon as attaching. It regards the quality or direction of those
impulses. It admits of as many varieties, therefore, as there are
dictates which the moral sanction may be conceived to issue
forth. A man may be said to have such or such & moral bias,
or to have a moral bias in favour of such or such an action,
when he looks upon it as being of the number of those of which
the performance is dictated by the moral sanction.

12.Religious X VIII. 12. What has been said with regard to moral sensi-

s bility, may be applied, mutatis mutandss, to religious.

13. Religious XIX. 13. What has been said with regard to moral biases,
may also be applied, mutatis mulandis, to religious biases.

14 Sympse- X X. 14. By sympathetic sensibility is to be understood the

:?l:itl,i?,ys.en' propensity that a man has to derive pleasure from the happi-
ness, and pain from the unhappiness, of other sensitive beings.
It is the stronger, the greater the ratio of the pleasure or pain
he feels on their account is to that of the pleasure or pain which
(according to what appears to him) they feel tor themselves.

1a Symp- XXI. 15. SBympathetic bias regards the description of the
"parties who are the objects of a man’s sympathy : and of the

! Bee ch. v. [Pleasures and Pains].
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acts or other circumstances of or belonging to those persons,
by which the sympathy is excited. These parties may be,
I. Certainindividuals. 2. Any subordinate class of individuals.
3. The whole nation. 4. Human kind in general. 5. The
whole sensitive creation. According as these objects of sym-
pathy ere more numerous, the affection, by which the man is
biased, may be said to be the more enlarged.

XXIL. 16, 17. Antipatheticsensibility and antipathetic biases1s,17. an-
are just the reverse of sympathetic sensibility and sympathetic un-&gﬁ“;
biases. By antipathetic sensibility is to be understood the pro-*" o
pensity that a man has to derive pain from the happiness, and
pleasure from the unhappiness, of other sensitive beings.

XXIII. 18. The circumstance of insanity of mind corresponds1s. Insanity.

to that of bodily imperfection. It admits, however, of much less
variety, inasmuch as the soul is (for aught we can perceive) one
indivisible thing, not distinguishable, like the body, into parts.
What lesser degrees of imperfection the mind may be susceptible
of, seem to be comprisable under the already-mentioned heads
of ignorance, weakness of mind, irritability, or unsteadiness ; or
under such others as are reducible to them. Those which are
here in view are those extraordinary species and degrees of
mental imperfection, which, wherever they take place, are as
conspicuous and as unquestionable as lameness or blindness
in the body : operating partly, it should seem, by inducing an
extraordinary degree of the imperfections above mentioned,
partly by giving an extraordinary and preposterous bent to
the inclinations.

XXIV. 19. Under the head of & man’s habitual occupations, 19. Hab:-
are to be understood, on this occasion, as well those which he ptions
pursues for the sake of profit, as those which he pursues for the
sake of present pleasure. The consideration of the profit itself
belongs to the head of a man’s pecuniary circumstances. It is
evident,that if byany means s punishment,or any other exciting
cause, has the effect of puttingit out of his power to continuein
the pursuit of any such occupation, it must on that account be
s0 much the more distressing. A man’s habitual occupations,

E2
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though intimately connected in point of causality with the bent
of his inclinations, are not to be looked upon as precisely the
same circumstance. An amusement,or channel of profit, may be
the object of a man’s inclinations, which has never been the
subject of his kabitual occupations : for it may be, that though
he wished to betake himself to it, he never did, it not being in
his power : a circumstance which may make a good deal of
difference in the effect of any incident by which he happens
to be debarred from it.

20 o XXV. 20. Under the head of pecuniary circumstances, I

cumstances. mean to bring to view the proportion which a man’s means
bear to his wants : the sum total of his means of every kind,
to the sum total of his wants of every kind. A man’s means
depend upon three circumstances : 1. His property. 2. The
profit of his labour. 3. His connexions in the way of support.
His wants seem to depend upon four circumstances. 1. His
habits of expense. 2. His connexions in the way of burthen.
3. Any present casual demand he may have. 4. The strength
of his expectation. By a man’s property is to be under-
stood, whatever he has in store independent of his labour.
By the profit of his labour is to be understood the growing
profit. As to labour, it may be either of the body princi-
pally, or of the mind principally, or of both indifferently : nor
does it matter in what manner, nor on what subject, it be
applied, so it produce a profit. By a man’s connexions in
the way of support, are to be understood the pecuniary assist-
ances, of whatever kind, which he is in a way of receiving
from any persons who, on whatever account, and in whatever
proportion, he has reason to expect should contribute gratis to
his maintenance: such as his parents, patrons, and relations. It
seems manifest, that a man can have no other means than these.
What he uses, he must have either of his own, or from other
people: if from other people, either gratis or for a price. As
to habits of expense, it is well known, that a man’s desires are
governed in a great degree by his habits. Many are the cases in
which desire (and consequently the pain of privation connected
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with it1) would not even subsist at all, but for previous enjoy-
ment. By 2 man’s connexions in the way of burthen, are to be
understood whatever expense he has reason to look upon him-
self as bound to be at in the support of those who by law, or the
customs of the world, are warranted in looking up to him for
assistance; such as children, poor relations, superannuated ser-
vants, and any other dependents whatsoever. As to present
casual demand, it is manifest, that there are occasions on which
a given sum will be worth infinitely more to a man than the
same sum would at another time : where, for example, in a case
of extremity, a man stands in need of extraordinary medical
assistance : or wants money to carry on a law-snit, on which
his all depends : or has got a livelihood waiting for him in a
distantcountry,and wants money for the charges of conveyance.
In such cases, any piece of good orill fortune, in the pecuniary
way, might have a very different effect from what it would have
at any other time. With regard to strength of expectation ;
when one man expects to gain or to keep a thing which another
does not, it is plain the circumstance of not having it will affect
the former very differently from the latter ; who, indeed, com-
monly will not be affected by it at all.

XXVI. 21. Under the head of a man’s connexions in the z1. Con-
way of sympathy, I would bring to view the number and deserip- the way of
tion of the persons in whose welfare he takes such a concern, as V™"
that the idea of their happiness should be productive of pleasure,
and that of their unhappiness of pain to him : for instance, a
man’s wife, his children, his parents, his near relations, and in-
timate friends. This elass of persons, it is obvious, will for the
most part include the two classes by which his pecuniary circum-
stances are affected : those, to wit, from whose means he may
expect support, and those whose wants operate on him as &
burthen. Butitis obvious, that besides these, it may very well
include others, with whom he has no such pecuniary connexion:
and even with regard to these, it is evident that the pecuniary
dependence, and the union of affections, are circumstances per-

! Sce ch. v. [Pleasures and Pains).
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fectly distinguishable. Accordingly, the connexions here in
question, independently of any influence they may have on a
man’s pecuniary circumstances, have an influence on the effect
of any exciting causes whatsoever. The tendency of them is to
increase a man’s general sensibility ; to increase, on the one
hand, the pleasure produced by all pleasurable causes ; on the
other, the pain produced by all afflictive ones. When any plea-
surable incident happens to a man, he naturally, in the first
moment, thinks of the pleasure it will afford immediately to
himself : presently afterwards, however (except in a few cases,
which is not worth while here to insist on) he begins to think
of the pleasure which his friends will feel upon their coming to
know of it : and this secondary pleasure is commonly no mean
addition to the primary one. First comes the self-regarding
pleasure : then comes the idea of the pleasure of sympathy,
which you suppose that pleasure of yours will give birth to in
the bosom of your friend : and this idea excites again in yours
a new pleasure of sympathy, grounded upon his. The first plea-
sure issuing from your own bosom, as it were from a radiant
point, illuminates the bosom of your friend : reverberated from
thence, it is reflected with augmented warmth to the point from
whence it first proceeded : and so it is with pains!.

Nor does this effect depend wholly upon affection. Among
near relations, although there should be no kindness, the plea-
sures and pains of the moral sanction are quickly propagated by
a peculiar kind of sympathy : no article, either of honour or
disgrace, can well fall upon a man, without extending to a cer-
tain distance within the circle of his family. What reflects
honour upon the father, reflects honour upon the son : what re-
flects disgrace, disgrace. The cause of this singular and seem-
ingly unreasonable circumstance (that is, its analogy to the rest

! This is one reason why legislators in general like better tohave married
people to deal with than single; and people that have children than such
as are childless. It is manifest that the stronger and more numerous a
man’s connexions in the way of sympathy are, the stronger is the hold
which the law has upon him. A wife and ohildren are 8o many pledges a
man gives to the world for his good behaviour.
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of the phenomena of the human mind,) belongs not to the pre-

sent purpose. It is sufficient if the effect be beyond dispute.
XXVII. 22. Of a man’s connexions in the way of antipathy, 22. con.

there needs not any thing very particular to be observed. Hap- the way of

pily there is no primeval and constant source of antipathy in **#P*5¥-

human nature, as there is of sympathy. There are no permanent

sets of persons who are naturally and of course the objects of an-

tipathy to a man, as there are who are the objects of the con-

trary affection. Sources, however, but too many, of antipathy,

sre apt to spring up upon various occasions during the course of

a man’s life: and whenever they do, this circumstance may have

a very considerable influence on the effects of various exciting

causes. As on the one hand, a punishment, for instance, which

tends to separate & man from those with whom he is connected

in the way of sympathy, so on the other hand, one which tends

to force him into the company of those with whom he is con-

nected in the way of antipathy, will, on that account, be so

much the more distressing. Itis to be observed, that sympathy

itself multiplies the sources of antipathy. Sympathy for your

friend gives birth to antipathy on your part against all those

who are objects of antipathy, as well as to sympathy for those

who are objects of sympathy to kim. In the same manner does

antipathy multiply the sources of sympathy; though commonly

perhaps with rather o less degree of efficacy. Antipathy against

your enemy is apt to give birth to sympathy on your part

towards those who are objects of antipathy, as well as to an-

tipathy against those who are objects of sympathy, to him.
XXVIIL. 23. Thus much for the circumstances by which the 2. Radical

effect of any exciting cause may be influenced, when applied body. o

upon any given occasion, at any given period. But besides

these supervening incidents, there are other circumstances re-

lative to a man, that may have their influence, and which are

co-eval to his birth. In the first place, it seems to be universally

agreed, that in the original frame or texture of every man’s

body, there is a something which, independently of all subse-

quently intervening circumstances, renders him liable to be
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affected by causes producing bodily pleasure or pain, in a
manner different from that in which another man would be
affected by the same causes. To the catalogue of circumstances
influencing a man’s sensibility, we may therefore add his ori-
ginal or radical irame, texture, constitution, or temperament
of body.
2. Balial XXIX. 24. In the next place, it seems to be pretty well
mind. agreed, that there is something also in the original frame or
texture of every men’s mind, which, independently of all ex-
terior and subsequently intervening circumstances, and even of
his radical frame of body, makes him liable to be differently
affected by the same exciting causes, from what another man
would be. To the catalogue of circumstances influencing a
man’s sensibility, we may therefore further add his original or
radical frame, texture, constitution or temperament of mind 1.
2,‘;‘1‘;5'333 XXX. It seems pretty certain, all this while, that a man’s
comstance - gensibility to causes producing pleasure or pain, even of mind,
body ; may depend in a considerable degree upon his original and ac-
quired frame of body. But we have no reason to think that it
can depend altogether upon that frame: since, on the one hand,
we see persons whose frame of body is as much alike as can be
conceived, differing very considerably in respect of their mental
frame: and, on the other hand, persons whose frame of mind is
as much alike as can be conceived, differing very conspicuously
in regard to their bodily frame 2.

ldiosyacrss, ' The characteristic circumstances whereby one man’s frame of body or

whar. mind, considered at any given period, stands distinguished from that of
another, have been comprised by metaphysicians and physiologists under
the name idsosynorasy, from iios, peculiar, and ovvxpacs, composition.

Whether the t Those who maintain, that the mind and the body are one substance,

soul be mate- may here object, that upon that supposition the distinction between frame

2l aukesno of mind and frame of body is but nominal, and that accordingly there is no

difference.  guoh thing as & frame of mind distinet from the frame of body. But grant-
ing, for argument-sake, the antecedent, we may dispute the consequence.
For if the mind be but & part of the body, it is at sny rate of a nature very
different from the other parts of the body.

A man's frame of body cannot in any part of it undergo any considerable
alteration withont its being immediately indicated by phenomens discern-
ible by the scnses. A man'’s frame of mind may undergo very considerable
slterations, his frame of body remaining the same to all appearsnce; that
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XXXI. It seems indisputable also, that the different sets of ;l'}“"ge‘:m
external occurrences that may befall 8 man in the course of his
life, will make great differences in the subsequent texture of his
mind at any given period : yet still those differences are not
solely to be attributed to such occurrences. Equally far from
the truth seems that opinion to be (if any such be maintained)
which attributes all to nature, and that which attributes all to
education. The two circumstances will therefore still remain
distinct, as well from one another, as from all others.

XXXII. Distinct however as they are, it is manifest, that at Yet the re-

suit of them

no period in the active part of & man’s life can they either of 19 ot sepa-

them make their appearance by themselves. All they do 18 tocernible.
constitute the latent ground-work which the other supervening
circumstances have towork upon: and whatever influence those
original principles may have, is so changed and modified, and
covered over, as it were, by those other circumstances, as never

to be separately discernible. The effects of the one influence are
indistinguishably blended with those of the other.

XXXIII. The emotions of the body are received, and with Frame of
reason, as probable indications of the temperature of the mind. mt,eys,)gu'{
But they are far enough from conclusive. A man may exhibit, ﬁ?ttii?:lrn'

n

for instance, the exterior appearances of grief, without really ™
grieving at all, or at least in any thing near the proportion in
which he appears to grieve. Oliver Cromwell, whose conduct
indicated a heart more than ordinarily callous, was as remark-
ably profuse intears!. Many men can command the external ap-
pearances of sensibility with very little realfeeling®. The female

is, for any thing that is indicated tothe contrary by pheenomena cognizable
to the senses : meaning those of other men.

» Hume’s Hist.

! The qusantity of the sort of pain, which is called grief, is indeed hardly
to be messured by any external indications. It is neither to be measured,
for instance, by the qusntity of the tears, nor by the number of moments
spent in crying. Indications rather less equivocal may, perhaps,be afforded
by the pulse. A man has not the motions of his heart at command as he
has those of the muscles of his face. But the particular significancy of
these indioations is still very uncertain. All they can express is, that the
man is affected ; they cannot express in what manner, nor from what cause.
To an affeotion resulting in reality from such or snoh a cause, he may give
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gex commonly with greater facility than the male : hence the
proverbial expression of a woman’s tears. To have this kind of
command over one’s self, was the characteristic excellence of
the orator of ancient times, and is still that of the player in
our own.

XXXIV. The remaining circumstances may, with reference to
those already mentioned, be termed secondary influencing cir-
cumstances. Thesehavean influence, it is true, on the quantum
or bias of a man’s sensibility, but it is only by means of the
other primary ones. The manner in which these two sets of
circumstances are concerned, is such that the primary ones do
the business, while the secondary ones lie most open to ob-
servation. The secondary ones, therefore, are those which are
most heard of ; on which account it will be necessary to take
notice of them : at the same time that it is only by means of the
primary ones that theirinfluence can be explained; whereas the
influence of the primary ones will be apparent enough, without
any mention of the secondary ones.

XXXV. 25. Among such of the primitive modifications of
the corporeal frame as may appear to influence the quantum and
bias of sensibility, the most obvious and conspicuous are those
which constitute the sez. In point of quantity, the sensibility
of the female sex appears in general to be greater than that of
the male. The health of the female is more delicate than that
of the male : in point of strength and hardiness of body, in point
of quantity and quality of knowledge, in point of strength of
intellectual powers, and firmness of mind, she is commonly in-

an artificial colouring, and attribute it to such or such another cause. To
an affection directed in reality to such or such a person as its object, he
may give an artificial bias, and represent it as if directed to such or such
another object. Tears of rage he may attribute to contrition. The concern
he feels at the thoughts of a punishment that awaits him, he msy impute
to a sympathetic concern for the mischief produced by his offence.

A very tolerable judgment, however, may commonly be formed by a dis-
cerning mind, upon laying all the external indications exhibited by a man
together, and at the same time comparing them with his actions.

A remarkable instance of the power of the will, over the external indica-
tions of sensibility, is te be found in Tacitus's story of the Roman soldier,
who raised a mutiny in the camp, pretending to have lost a brother by the
lawless cruelty of the General. The truth was, he never had had a brother.
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ferior: moral, religious,sympathetic, and antipathetic sensibility
are commonly stronger in her than in the male. The quality of
her knowledge, and the bent of herinclinations, are commonly
in many respects different. Her moral biases are also, in certain
respects, remarkably different : chastity, modesty, and delicacy,
for instance, are prized more than courage in 8 woman: courage,
more than any of those qualities, in & man. The religious
biases in the two sexes are not apt to be remarkably different ;
except that the female is rather more inclined than the male to
guperstition ; that is, to observances not dictated by the prin-
ciple of utility ; a difference that may be pretty well accounted
for by some of the before-mentioned circumstances. Her sym-
pathetic biases are in many respects different; for her own off-
spring all their lives long, and for children in general while
young, her affection is commonly stronger than that of the
male. Her affections are apt to be less enlarged : seldom ex-
panding themselves so much as to take in the welfare of her
country in general, much less that of mankind, or the whole
sensitive creation: seldom embracing any extensive class or di-
vision, even of her own countrymen, unless it be in virtue of
her sympathy for some particular individuals that belong to it.
In general, herantipathetic, as wellas sympatheticbiases, are apt
to be less conformable to the principle of utility than those of
the male ; owing chiefly to some deficiency in point of know-
ledge, discernment, and comprehension. Her habitual occupa-
tions of the amusing kind are apt to be in many respects dif-
ferent from those of the male. With regard to her connexions
in the way of sympathy, there can be no difference. In point
of pecuniary circumstances, according to the customs of perhaps
all countries, she is in general less independent.

XXXVI. 26. Age is of course divided into divers periods, of 20. Age.
which the number and limits are by no means uniformly ascer-
tained. One might distinguish it, for the present purpose, into,
1. Infancy. 2. Adolescence. 3. Youth. 4. Maturity. 5. De-
cline. 6. Decrepitude. It were lost time to stop on the present
occasion to examine it at each period, and to observe the indi-
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cations it gives, with respect to the several primary circum-
stances just reviewed. Infancy and decrepitude are commonly
inferior to the other periods, in point of health, strength, hardi-
ness, and so forth. In infancy, on the part of the female, the
imperfections of that sex are enhanced: on the part of the male,
imperfections take place mostly similar in quality,but greaterin
quantity, to those attending the states of adolescence, youth,and
maturity in the female. In the stage of decrepitude both sexes
relapse intomany of the imperfections of infancy. The generality
of these observations may easily be corrected upon a particular
review.

XXXVII. 27. Station, or rank in life, i8 a circumstance,
that, among a civilized people, will commonly undergo s multi-
plicity of variations. Ceteris paribus, the quantum of sensibility
appears to be greater in the higher ranks of men than in the
lower. The primary circumstances in respect of which this
secondary circumstance is apt to induce or indicate a difference,
seem principally to be as follows: 1. Quantity and Quality of
knowledge. 2. Strength of mind. 3. Bent of inclination. 4.
Moral sensibility. 5. Moral biases. 6. Religious sensibility.
7. Religious biases. 8. Sympathetic sensibility. 9. Sympathetic
biases. 0. Antipathetic sensibility. I1I. Antipathetic biases.
12. Habitual occupations. 13. Nature and productiveness of
a man’s means of livelihood. 14. Connexions importing profit.
15. Habit of expense. 16. Connexions importing burthen.
A man of a certain rank will frequently have a number of de-
pendents besides those whose dependencyis the result of natural
relationship. As to health, strength, and hardiness, if rank has
any influence on these circumstances, it is but in a remote way,
chiefly by the influence it may have on its habitual occupations.

XXXVIII. 28. The influence of education is still more ex-
tensive. Education stands upon a footing somewhat different
from that of the circumstances of age, sex, and rank. These
words, though the influence of the circumstances they respec-
tively denote exerts itself principally, if not entirely, through
the medium of certain of the primary circumstances before
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mentioned, present, however, each of them & circumstance which
has a separate existence of itself. This is not the case with the
word education : which means nothing any farther than as it
serves to call up to view some one or more of those primary
circumstances. Education may be distinguished into phy-
sical and mental; the education of the body and that of
the mind : mental, again, into intellectual and moral; the
culture of the understanding, and the culture of the affec-
tions. The education a man receives, is given to him partly
by others, partly by himself. By education then nothing more
can be expressed than the condition a man is in in respect of
those primary circumstances, as resulting partly from the
management and contrivance of others, principally of those who
in the early periods of his life have had dominion over him,
partly from his own. To the physical part of his education,
belong the circumstances of health, strength, and hardiness:
sometimes, by accident, that of bodily imperfection ; as where
by intemperance or negligence an irreparable mischief happens
to his person. To the intellectual part, those of quantity and
quality of knowledge, and in some measure perhaps those of
firmpess of mind and steadiness. To the moral part, the bent
of his inclinations, the quantity and quality of his moral, re-
ligious, sympathetic, and antipathetic sensibility : to all three
branches indiscriminately, but under the superior control of
external occurrences, his habitual recreations, his property, his
means of livelihood, his connexions in the way of profit and of
burthen, and his habits of expense. With respect indeed to all
these points, the influence of education is modified, in & manner
more or less apparent, by that of exterior occurrences; and in a
manner scarcely at all apparent, and altogether out of the reach
of calculation, by the original texture and constitution as well
of his body as of his mind.

XXXIX. 29. Among the external circumstances by which 2o Climate.
the influence of education is modified, the principal are those
which come under the head of climate. This circumstance
places itself in front, and demands a separate denomination, not
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merely on account of the magnitude of its influence, but also on
account of its being conspicuous to every body, and of its apply-
ing indiscriminately to great numbers at a time. This circum-
stance depends for its essence upon the situation of that part of
the earth which is in question, with respect to the course taken
by the whole planet in its revolution round the sun: but for its
tnfluence itdepends upon the condition of the bodies which com-
pose the earth’s surface at that part, principally npon the quan-
tities of sensible heat at different periods, and upon the density,
and purity, and dryness or moisture of the circumambient air.
Of the so often mentioned primary circumstances, there are few
of which the production is not influenced by this secondary one;
partly by its manifest effects upon the body ; partly by its less
perceptible effects upon the mind. Inhot climates men’s health
is apt to be more precarious than in cold : their strength and
hardiness less : their vigour, firmness, and steadiness of mind
less : and thence indirectly their quantity of knowledge : the
bent of their inclinations different : most remarkably so in re-
spect of their superior propensity to sexual enjoyments, and in
respect of the earliness of the period at which that propensity
begins to manifest itself: their sensibilities of all kinds more
intense : their habitual occupations savouring more of sloth
than of activity : their radical frame of body less strong, pro-
bably, and less hardy: their radical frame of mind less vigorous,
less firm, less steady.

XL. 30. Another article in the catalogue of secondary cir-
cumstances, is that of race or lineage : the national race or
lineage a man issues from. This circumstance, independently of
that of climate, will commonly make some difference in point of
radical frame of mind and bedy. A man of negro race, born in
France or England, is a very different being, in many respects,
from a man of French or English race. A man of Spanish race,
born in Mexico or Peru, is at the hour of his birth & different
sort of being, in many respects, from a man of the original
Mexican or Peruvian race. This circumstance, as far as it is
distinot from olimate, rank, and education, and from the two
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just mentioned, operates chiefly through the medium of moral,
religious, sympathetic, and antipathetic biases.

XLI. 31. The last circumstance but one, is that of govern- 81. Govern-
ment : the government a man lives under at the time in ques-
tion ; or rather that under which be has been accustomed most
to live. This circumstance operates principally through the
medium of education: the magistrate operating in the character
of a tutor upon all the members of the state, by the direction he
gives to their hopes and to their fears. Indeed under a solicitous
and attentive government, the ordinary preceptor, nay even the
parent himself, is but a deputy, as it were, to the magistrate :
whose controlling influence, different in this respect from that of
the ordinary preceptor, dwells with 8 man to his life’s end. The
effects of the peculiar power of the magistrate are seen more
particularly in the influence it exerts over the quantum and bias
of men’s moral, religious, sympathetic, and antipathetic sensi-
bilities. Under a well-constituted, or even under a well-admi-
nistered though ill-constituted government, men’s moral sensi-
bility is commonly stronger, and their moral biases more con-
formable to the dictates of utility : their religious sensibility
frequently weaker, but their religious biases less unconformable
to the dictates of utility : their sympathetic affections more
enlarged, directed to the magistrate more than to small parties
or to individuals, and more to the whole community than to
either : their antipathetic sensibilities less violent, as being
more obsequious to the influence of well-directed moral biases,
and less apt to be excited by that of ill-directed religious ones :
theirantipathetic biases more conformable to well-directed moral
ones, more apt (in proportion) to be grounded on enlarged and
sympathetic than on narrow and self-regarding affections, and
accordingly, upon the whole, more conformable to the dictates
of utility.

XLII. 32. The last circumstance is that of religious profes- 2 Religious
sion: the religious profession & man is of : the religious frater. P
nity of which he is a member. This circumstance operates
principally through the medium of religious sensibility and reli-
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gious biases. It operates, however, as an indication more or
less conclusive, with respect to several other circumstances.
With respect to some, scarcely but through the medium of the
two just mentioned: this is the case with regard to the quantum
and bias of a man’s moral, sympathetic, and antipathetic sen-
sibility : perhaps in some cases with regard to quantity and
quality of knowledge, strength of intellectual powers, and bent
of inclination. With respect to others, it may operate immedi-
ately of itself : this seems to be the case with regard to a man’s
habitual occupations, pecuniary circumstances, and connexions
in the way of sympathy and antipathy. A man who pays very
little inward regard to the dictates of the religion which he finds
it necessary to profess, may find it difficult to avoid joining in
the ceremonies of it, and bearing & part in the pecuniary bur-
thens it imposes 1. By the force of habit and example he may
even be led to entertain a partiality for persons of the same pro-
fession, and a proportionable antipathy against those of a rival
one. In particular, the antipathy against persons of different
persuasions is one of the last points of religion which men part
with. Lastly, it is obvious, that the religious profession & man
is of cannot but have a considerable influence on his education.
But, considering the import of the term education, to say thisis
perhaps no more than saying in other words what has been said
already.

XLIII. These circumstances, all or many of them, will need
to be attended to as often as upon any occasion any account is
taken of any quantity of pain or pleasure, a8 resulting from any
cause. Has any person sustained an injury ? they will need to
be considered in estimating the mischief of the offence. Is satis-
faction to be made to him? they will need to be attended to in

! The weys in which & religion may lessen a man’s means, or angment
his wants, are various. Sometimes it will prevent him from mnlgxi.nga.
profit of his money : sometimes from setting his hand tolabour. Sometimes
it will oblige him to buy dearer food instead of cheaper : sometimes to pur-
chase useless labour: sometimes to pay men for not labouring: sometimes
to purchase trinkets, on which imagination alone has set a value : some-

times to purchase exemptions from punishment, or titles to felicity in the
world to come.
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adjusting the quanium of that satisfaction. Is the injurer to be
punished ? they will need to be attended to in estimating the
force of the impression that will be made on him by any given
punishment.

XLIV. It is to be observed, that though they seem all of How far tho
them, on some account or other, to merit a place in the cata- stancos in
logue, they are not all of equal use in practice. Different articles Do takon in-
among them are applicable to different exciting causes. Of those o acoount.
that may influence the effect of the same exciting cause, some
apply indiscriminately to whole classes of persons together ;
being applicable to all, without any remarkable difference in
degree : these may be directly and pretty fully provided for by
the legislator. This is the case, for instance, with the primary
circumstances of bodily imperfection, and insanity : with the
secondary circumstance of sex: perhaps with that of age: at
any rate with those of rank, of climate, of lineage, and of reli-
gious profession. Others, however they may apply to whole
classes of persons, yet in their application to different individuals
are susceptible of perhaps an indefinite variety of degrees. These
cannot be fully provided for by the legislator; but, as the exist-
ence of them, in every sort of case, is capable of being ascer-
tained, and the degree in which they take place is capable of
being measured, provision may be made for them by the judge,
or other executive magistrate, to whom the several individuals
that happen to be concerned may be made known. This is the
case, I. With the circumstance of health. 2. In some sort with
that of strength. 3. Scarcely with that of hardiness : still less
with those of quantity and quality of knowledge, strength ofintel-
lectual powers, firmness orsteadiness of mind; exceptin as far as
a man’s condition, inrespect of those circumstances, msy beindi-
cated by the secondary circumstances of sex, age, or rank: hardly
withthat of bent of inclination,except in asfar as thatlatent cir-
cumatance i3 indicated by the more manifest one of habitual oo-
cupations: hardly with that of a man’s moralsensibility orbiases,
except in as far as they may be indicated by his sex, age, rank,
and education: not at all with his religious sensibility and

BENTHRAM F
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religious biases, except in as far as they may be indicated by the
religious profession he belongs to: not at all with the quantity
or quality of his sympathetic or antipathetic sensibilities, except
in as far as they may be presumed from his sex, age, rank, edu-
cation, lineage, or religious profession. It is the case, however,
with his habitual occupations, with his pecuniary circumstances,
and with his connexions in the way of sympathy. Of others,
again, either the existence cannot be ascertained, or the degree
cannot be measured. These, therefore, cannot be taken into
account, either by the legislator or the executive magistrate.
Accordingly, they would have no claim to be taken notice
of, were it not for those secondary circumstances by which
they are indicated, and whose influence could not well be
understood without them. What these are has been already
mentioned.

XLV. It has already been observed, that different articles in
this list of circumstances apply to different exciting causes: the
circumstance of bodily strength, for instance, has scarcely any
influence of itself (whatever it may have in a roundabout way,
and by accident) on the effect of an incident which should
increase or diminish the quantum of a man’s property. It re-
mains to be considered, what the exciting causes are with which
the legislator has to do. These may, by some accident or other,
be any whatsoever: but those which he has principally to do,
are those of the painful or afflictive kind. With pleasurable ones
he has little to do, except now and then by accident: the
reasons of which may be easily enough perccived, at the same
time that it would take up too much room to unfold them here.
The exciting causes with which he has principally to do, are, on
the one hand, the mischievous acts, which it is his business to
prevent ; on the other hand, the punishments, by the terror of
which it is his endeavour to prevent them. Now of these two
sets of exciting causes, the latter only is of his production :
being produced partly by his own special appointment, partly
in conformity to his general appointment, by the special ap-
pointment of the judge. For the legislator, therefore, as well
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as for the judge, it is necessary (if they would know what it is
they are doing when they are appointing punishment) to have
an eye to all these circumstances. For the legislator, lest,
meaning to apply a certain quantity of punishment to all per-
sons who shall put themselves in a given predicament, he should
unawares apply to some of those persons much more or much
less tban bhe himself intended : for the judge, lest, in applying
to & particular person a particular measure of punishment, he
should apply much more or much less than was intended,
perhaps by himself, and at any rate by the legislator. They
ought each of them, therefore, to have before him, on the one
hand, a list of the several circumstances by which sensibility
may be influenced ; on the other hand, a list of the several
species and degrees of punishment which they purpose to make
use of: and then, by making a comparison between the two, to
form a detailed estimate of the influence of each of the circum-
stances in question, upon the effect of each species and degree
of punishment.

There are two plans or orders of distribution, either of which
might be pursued in the drawing up this estimate. The one is
to make the name of the circumstance take the lead, and under
it to represent the different influences it exerts over the effects
of the several modes of punishment : the other is to make the
name of the punishment take the lead, and under it to represent
the different influences which are exerted over the effects of it
by the several circumstances above mentioned. Now of these
two sorts of objects, the punishment is that to which the inten-
tion of the legislator is directed in the first instance. This is of
his own creation, and will be whatsoever be thinks fit to make
it : the influencing circumstance exists independently of him,
and is what it is whether he will or no. What he has occasion
to do is to establish a certain species and degree of punishment :
and it is only with reference to that punishment that he has
occasion to make any inquiry concerning any of the circum.
stances here in question. The latter of the two plans there-
fore is that which appears by far the most useful and com.
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modious. But neither upon the one nor the other plan can any
such estimate be delivered herel.

XLVI. Of the several circumstances contained in this cata-
logue, it may be of use to give some sort of analytic view ;
in order that it may be the more casily discovered if any which
ought to have been inserted are omitted; and that, with regard
to those which are inserted, it may be seen how they differ and
agree.

In the first place, they may be distinguished into primary
and secondary : those may be termed primary, which operate
immediately of themselves: those secondary, which operate
not but by the medium of the former. To this latter head
belong the circumstances of sex, age, station in life, education,
climate, lineage, government, and religious profession : the rest
are primary. These again are either connate or adventitious:
those which are connate, are radical frame of body and radical
frameofmind. Those which are adventitious,are either personal,
or exterior. The personsl, again, concern either a man’s des-
positions, or his actions. Those which concern his dispositions,
concern either his body or his mind. Those which concern his
body are health, strength, hardiness, and bodily imperfection.
Those which concern his mind, again, concern either his under-
standing or his affections. To the former head belong the
circumstances of quantity and quality of knowledge, strength of
understanding, and insanity. To the latter belong the circum-
stances of firmness of mind, steadiness,bent of inclination, moral

1 This is far from being & visionary proposal, not reducible to practice.
1 speak from experience, having actually drawn up such ap estimate,
though upon the least commodious of the two plans, and before the several
circumstances in question had been reduced to the precise number and
order in which they are here enumerated. This is & part of the matter
destined for another work. See ch. xiii. [Cases ynmeet], par. 2. Note.
There aresome of these ciroumstances that bestow particulardenominations
on the personstheyrelate to: thus, from the circumstance of bodily imper-
factions, persons are denominated deaf, dumb, blind, and soforth: from the
circumstance of insanity, idiots, and maniacs : from the circumstance of
age, infants: for all which olassesof persons particular provision is made in
the Code. Sec B. L. tit. [Exemptions]. Persons thus distinguished will

form so many articles in the catalogus personarum privilegiatarum. See
Appendix. tit. [Composition].
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sensibility, moral biases, religious sensibility, religious biases,
sympathetic sensibility, sympathetic biases, antipathetic sensi-
bility, and antipathetic biases. Those which regard his actions,
are his habitual occupations. Those which are exterior to him,
regard either the things or the persons which he is concerned
with; undertheformer head come his pecuniarycircumstances?;
under the latter, his connexions in the way of sympathy and
antipathy.

1 As to s man’s pecuniary circumstances, the causes on which those cir- Anatytical view
cumstances depend, do not come all of them under the same class. The [ th¢ congt-
absolute quantum of a man’s property does indeed come under the same a mao's pecu-
class with his pecuniary circumstances in gencral: 8o does the profit he sanves
makes from the occupation which furnishes him with the means of liveli-
hood. But the occupation itself concerns his own person, and comes under
the same head as his habitual amusements: as likewise his habits of
expense : his connexions in the ways of profit and of burthen, under the
same head as his connexions in the way of sympathy : end the circum-
stences of his presentdemand for money, and strength of expectation,come
under the head of those circumstances relative to his person which regard
his affcctions.



CHAPTER VIIL
OF HUMAN ACTIONS IN GENIRal.

The demand I. The business of government is to promote the happiness of
or pu - . . . . . .
mentde. the society,by punishingandrewarding. Thatpartofits business

Pariupon  Which consists in punishing, is more particularly the subject of

et penallaw. Inproportion asan acttends to disturb that happi-
ness, in proportion as the tendency of it is pernicious, will be the
demand it creates for punishment. What happiness consists of
we have already seen : enjoyment of pleasures, security from
pains.

Tendency of II. The general tendency of an act is more or less pernicious,

wined by1ts according to the sum total of its consequences : thatis, accord-

conke- . .

quencez  ing to the difference between the sum of such as are good, and
the sum of such as are cvil.

claamw‘:ial III. Tt 1is to be observed, that here, as well as henceforward,

guencesonly wherever consequences are spoken of, such only are meant as

regarded.  are malertal. Of the consequences of any act, the multitude
and variety must needs be infinite : but such of them only as
arematerial are worth regarding. Now among the consequences
of an act, be they what they may, such only, by one who views
them in the capacity of a legislator, can be said to be material ?,
as either consist of pain or pleasure, or have an influencein the
production of pain or pleasure?2

! Or of importance.
® In certain cases the consequences of an act may be material byserving

a8 evidences indicating the existence of some other material fact, which is
even anfecedent to the act of which they are the consequences: but even

here, they are material only because, in virtue of such their evidentiary
quality, they have an influence, at a subsequent period of time, in the pro-
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IV. Ttisalso to be observed, that into the account of the con- These de-
sequences of the act, are to be taken not such only as might Dron the ™"
have ensued, were intention out of the question, but such also ntention.
as depend upon the connexion there may be between these first-
mentioned consequences and the intention. The connexion
there is between the intention and certain consequences is, as
we shall see hereafter!, a means of producing other conse-
quences. Inthislies the difference bet ween rational agency and
irrational.

V. Now the intention, with regard to the consequences of an The inten-

act, will depend upon two things: 1. The state of the will or in- 3:’351‘?“5&1:
tention, with respect to the act itself. And, 2. The state of the :'L';,l:ﬂ'#gu o
understanding, or perceptive faculties, with regard to the cir- the wil.
cumstances which it is, or may appear to be, accompanied with.
Now with respect to these circumstances, the perceptive fa-
culty is susceptible of three states: consciousness, unconscious-
ness, and false consciousness. Consciousness, when the party
believes precisely those circumstances, and no others, to subsist,
which really do subsist: unconsciousness, when he fails of per-
celving certain circumstances to subsist, which, however, do
subsist; falseconsciousness, when he beheves or imagines certsin
circumstances to subsist, which in truth do not subsist.

VI. In every transaction, therefore, which is examined with Inan action

. . . : are to
a view to punishment, there are four articles to be considered : cousidered

1. The act itself, which is done. 2. The circumstances in which 2, :Ill?: ot
itis done. 3. The intentionality that may have accompanied it. 3“&“,,’525‘;;:

. . - tionality.
4. The consciousness, unconsciousness, or false consciousness, . The con-

that may have accompanied it. SC1ouSHES:.
What regards the act and the circumstances will be the sub-
ject of the present chapter : what regards intention and con-
sciousness, that of the two succeeding.
VII. There are glso two other articles on which the general 5. The mo.
ves. 8.
tendency of an act depends : and on that, as well as on other disposition.

duction of pain and pleasure: for example, by serving as grounds for con-
viction, and theoce for punishment. See tit. [Simple Falsehoods], verbo
[material).

1 See B. L tit. [Exemptions] and tit. [Extenuations].
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accounts, thedemand whichitcreatesfor punishment. Theseare,
1. The particular motive or motives which gave birth to it.
2. The general disposition which it indicates. These srticles
will be the subjeot of two other chapters.

Adspositive  VIIT. Acts may be distinguished in several ways, for several

and nega-
tive.

Neralive
acts way be
so relatively
or sbso-
lutely.

Negativo
acts may be
expreased
positively;
and vice
versa.

Acts of omls.

sion are stilf
acts.

purposes.

They may be distinguished, in the first place, into positive
and negative. By positive are meant such as consist in motion
or exertion : by negative, such as consist in keeping at rest ;
that is, in forbearing to move or exert one’s self in such and
such circumstances. Thus, to strike i3 a positive act : not to
strike on a certain occasion, a negative one. Positive acts are
styled also acts of commission ; negative, acts of omission or
forbearance 1.

IX. Such acts, again, a8 are negative, may either be absolutely
80, or relatively : absolutely, when they import the negation of
all positive agency whatsoever; for instance, not to strike at all:
relatively, when they import the negation of such or such a par-
ticular mode of agency; for instance, not to strike such a person
or such a thing, or in such a direction.

X. Tt is to be observed, that the nature of the act, whether
positive or negative, is not to be determined immediately by the
form of the discourse made use of to expressit. An act which

! The distinction between positive and negative acts runs through the
whole system of offences, and sometimes makes a material dificrence with
regard to their consequences. To reconcile us tho better to the extensive,
and, as it mayappear on some occasions,the inconsistent signification here
given to the word aet, it may be considered, 1. That in many cases, where
no exterior or overt act is exercised, the state which the mind is in at the
time when tho supposed act is said to bappen, is as truly and directly the
result of the will, as any exterior act, bow plain and conspicuous soever,
The not revealing a conspiracy, for instance, mey be as perfectly the act of
the will, as the jomning in it. In the next place, that even though the mind
should never have had the incident in question incontemplation (insomuch
that the event of its not happening should not have been so much as
obliquely intentional) still the state the person’s mind was in at the time
when, if he had so willed, the incident might have happened, is in many
cages productive of as material consequences; and not only as likely, but as
fit to call for the interposition of other agents, as the opposma one. Thus,
when 8 tax is imposed, your not paying it is an act which at any rate muat
be punished in a certain manner,whether you happened to think of paying
it or not.
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is positive in its nature may be characterized by a negative ex-
pression: thus, not to be at rest, is as much as to say to move.
Soalso an act, which is negative in its nature, may be character-
ized by a positive expression : thus, te forbear or omit to bring
food to a person in certain circumstances, is signified by the
single and positive term fo starve.

XI. In the second place, acts may be distinguished into ez- Acts exter-
ternal and internal. By external, are meant corporal acts ; acts T ™
of the body: by internal, mental acts; acts of the mind. Thus,
to strike is an external or exterior! act: to intend to strike, an
internal or interior one.

XII. Acts of discourse are a sort of mixture of the two: ex- Actaof dis-
ternal acts, which are no ways material, nor attended with any course it
consequences, any farther than asthey serve to express the exist-
ence of internal ones. To speak o another to strike, to write
to him to strike, to make signs to him to strike, are all so many
acts of discourse.

XIII. Third, Acts that are external may bedistinguished into Externa
transitive and infransitive. Acts may be called transitive, when ::s\s’:‘ﬁfgb:r
the motion i8 communicated from the person of the agent to mrmmsive
some foreign body: that is, to such a foreign body on which the
effects of it are considered as being material ; as where a man
runs against you, or throws water in your face. Acts may be
called intransitive,when themotion is communicated to no other
body, on which the effects of it are regarded as material, than
some part of the same person inwhom it originated: as where a
man runs, or washes himself 2.

1 An exterior act is also called by lawyers overt.

* The distinction is well known to the latter grammarians : it is with Distinction be.
them indeed that it took its rise: though by them it bas been apphed !yes2 raost
rather to the names than to the things themselves. To verbs, signifying mtrasitive,
transitive acts, as here described, they have given the name of transitive S otneas’
verbs: those significative of intransitive acts they have termed intransitive.

These last are still more frequently called neuter, that is, neither active nor
passive. The appellation seems improper: since, instead of their being
nesther, they are both in one.

To the class of acts that are here termed intransitive, belong those which
constitutethe 3rd class in thesystemof offences. Seech. [Division]and B.I.
tit. {Self regarding Offences].
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A transitive XIV. An act of the transitive kind may be said to be in its
:.fehg:mcm: commencement, or in the first stage of its progress, while the

andnterme. motion is confined to the person of the agent, and has not yet

g,"x," ™ been communicated to any foreign body, on which the effects of
it can bematerial. It may besaid to bein its termination, or to
be in the last stage of its progress, as soon as the motion or im-
pulse has been communicated tosome such foreign body. It may
be said to be in the middle or intermediate stage or stages of its
progress, while the motion, having passed from the person of the
agent, hasnot yet been communicated to any such foreign body.
Thus, as soon as 4 man has lifted up his hand to strike, the act
he performs in striking you is in its commencement: as soon as
his hand has reached you, it isin its termination. If the act be
the motion of a body which is separated from the person of the
agent before it reaches the object, it may be said, during that
interval, to be in its intermediate progress?, or in gradu medza-
tivo: asin the case where a man throws a stone or fires a bullet
at you.

Aningransi. X V. An act of the intransitive kind may be said to be in its

tive act, its . . .
commence- COmMmencement, when the motion or impulse is as yet confined

teempation, to the member or organ in which it originated; and has not yet
been communicated to any member or organ that is distinguish-
able from the former. It may be said to be in its termination,
as soon a3it has been applied to any other part of the same per-
son. Thus, where a man poisons himself, while he is lifting up
the poison to his mouth, the act is in its commencement : as
soon as it has reached his lips, it is in its termination 2

Acts tran- XVI. In the third place, acts may be distinguished into tran-

sient and . . . . .

continued.  stent and continued. Thus, to strikeis a trapsient act: to lean,
a continued one. To buy, a transient act : to keep in one’s
possession, a continued one.

Difference X VII, In strictness of speech there is a difference between a

between a ) . . ..
continued  continued act and e repetilion of acts. 1t is a repetition of acts,

1 Or in ils migration, or in transviu.
® These distinctions will be referred to in the next chapter: ch. viii. [In-
tentionality] : and applied to practice in B. L tit. [Extenuations].
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when there are intervals filled up by acts of different natures : a :'g:):::go.n of
continued act, when there are no such intervals. Thus, toacts.

lean, is one continued act : to keep striking, a repetition ef

acts.

XVIII. There is a difference, again, between a repetition of Difterence
acts, and a habit or praciice. The term repetition of acts may repenthion of
be employed, let the acts in question be separated by ever such b
short intervals, and let the sum total of them occupy ever so
short a space of time. The term habit is not employed but
when the acts in question are supposed to be separated by long-
continued intervals, and the sum total of them to occupy a con-
siderable space of time. It is not (for instance) the drinking
ever s0 many times, nor ever so much ata time, in the course of
the same sitting, that will constitute a habit of drunkenness : it
is necessary thatsuchsittings themselves befrequentlyrepeated.

Every habit is a repetition of acts ; or, to speak more strictly,
when a man has frequently repeated such and such acts after
considerable intervals, he is said to have persevered in or con-
tracted a habit : but every repetition of acts is not a habit L.

XIX. Fourth, acts may be distinguished into indivisible and Actsare in-
dimsible. Indivisible acts are merely imaginary : they may be dwisibie’
easily conceived, but can never be known to be exemplified. s.lri:?e.dlﬂvsl.we”
Such as are divisible may be so, with regard either to matter or i‘f,‘i‘;ﬁé:’;i
to motion. An act indivisible with regard to matter, is the motion.
motion or rest of one single atom of matter. Anactindivisible,
with regard to motion, is the motion of any body, from one
single atom of space to the next to it.

Fifth, acts may be distinguished into simple and compler:
simple, such as the act of striking, the act of leaning, or the act
of drinking, above instanced : complex, consisting each of a
multitude of simple acts, which, though numerous and hetero-
geneous, derive a sort of unity from the relation they bear to
some common design or end ; such as the act of giving a dinner,

1 A babit, it should seem,can hardly in strictness be termed an aggre-
gate of acts ; acts being a sort of real srchetypal entities, and habits &
kind of fictitious entities or imaginary beings, supposed to be constituted
by, or to result as it were out of, the former.
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the act of maintaining a child, the act of exhibiting a triumph,
the act of bearing arms, the act of holding a court, and so
forth.

XX. It has been every now and then made a question, what it

specting the , | .
t}mmgunyons in such a case that constitutes one act : where one act has
nguage.

Circuwm-
stan-es are
10 be con-
sidered.

Circum-
stances,
hat.

W

ended, and another act has begun: whether what has happened
has been oneact or many. These questions, it i8 now evident,
may frequently be answered, with equal propriety, in opposite
ways: and if there be any occasions on which they can be
answered only in one way, the answer will depend upon the na-
ture of the occasion, and the purpose for which the question is
proposed. A man is wounded in two fingers at one stroke—Is
it one wound or several ? A man is beaten at 12 o’clock, and
again at 8 minutes after 12—1Is it one beating or several # You
beat one man, and instantly in the same breath you beat an-
other—Is this one beating or several ? Inany of these cases it
may be one, perhaps, as to some purposes, and several as to
others. These examples are given, that men may be aware
of the ambiguity of language : and neither harass themselves
with unsolvable doubts, nor one another with interminable
disputes.

XXI. Somuch with regard to acts considered in themselves:
we come now to speak of the circumstances with which they
may have been accompanied. These must necessarily be taken
into the account before any thing can be determined relative to
the consequences. What the consequences of an act may be
upon the whole can never otherwise be ascertained : it can never
be known whether it is beneficial, or indifferent, or mischievous.
In some circumstances even to kill a man may be a beneficial
act: in others, to set food before him may be a pernicious one.

XX1H. Now the circumstances of an act, are, what ¥ Any
objects® whatsoever. Take any act whatsoever, there is nothing
in the nature of things that excludes any imaginable object from

! Distinctions like these come frequently in question in the course of
Procedure.
* Or entities, See B. I tit. [Evidence], § [Facta].
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being a circumstance toit. Any given object may be a circum-
stance to any other 1.
XXIII. We have already had occasion to make mention for Gireum-
& moment of the consequences of an act: these were distinguished ;n'irtfgl and
into material and immaterial. In like manner may the circom- immaterul
stances of it be distinguished. Now materiality is a relative
term: applied to the consequences of an act, it bore relation to
pain and pleasure : applied to the circumstances, it bears rela-
tion to the consequences. A circumstance may be said to be
material, when it bears a visible relation in point of causality
to the consequences: immaterial, when it bears no such visible
relation.
XXIV. The consequences of an act are events 2. A circum- A circum-
stance may be related to an event in point of causality in any %o reatod o

one of four ways: I.In the way of causation or production. joit of car
2. In the way of derivation. 3. In the way of collateral con- ?:]lfﬁﬁ;s,
nexion. 4. In the way of conjunct influence. It may be said fzsion
to be related to the event in the way of causation, when it is of ity %o
the number of those that contribute to the production of such j2ers! con

event: in the way of derivation, when it is of the number of the & Jonjunct

events to the production of which that in question has been
contributory : in the way of collateral connexior, where the
circumstance in question, and the event in question, without
being eitherof them instrumental in the production of the other,
are related, each of them, to some common object, which has
been concerned in the production of them both : in the way of
conjunct influence, when, whether related in any other way or

! The etymology of the word circumstance is gcrfectly characteristic of Cireumsrance
its import: circum stantia, things standing round: objects standing round 3{GheFate"
a given object. I forget what mathematician it was that defined God to

be a circle, of which the centre is every where, but the circumference no

where. In like manner the field of circumstances, belonging to any act,

may be defined a circle, of which the ciroumference is no where, but of

which the act in question 18 the centre. Now then, as any act may, for

the purpose of discourse, be considered as a centre, any other act or object
whatsoever may be considered as of the number of those that are standing

round 1t.

3 See B. IL tit. [Evidence], § [Facts].
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not, they have both of them concurred in the production of some
common consequence.
XXV. An examnple may be of use. In the year 1628, Villiers,

tionofBuck- Duke of Buckingham, favourite and minister of Charles I. of

ingham.

England, received a wound and died. The man who gave it
him was one Felton,who, exasperated at the mal-administration
of which that minister was accused, went down from London to
Portsmouth, where Buckingham happened then to be, made his
way into his anti-chamber, and finding him busily engaged in
conversation with a number of people round him, got close to
him, drew a knife and stabbed him. In the effort, the assas-
sin's hat fell off,which was found soon after, and, upon searching
him, the bloody knife. In the crown of the hat were found
scraps of paper, with sentences expressive of the purpose he
was come upon. Here then, suppose the event in question is
the wound received by Buckingham : Felton’s drawing out his
knife, his making his way into the chamber, his going down to
Portsmouth, his conceiving an indignation at the idea of Buck-
ingham’s administration, that administrationitself,Charles's ap-
pointing such & minister, and so on, higher and higher without
end, are so many circumstances, related to the event of Buck-
ingham’s receiving the wound, in the way of causation or pro-
duction : the bloodiness of the knife, a circumstance related to
the same event in the way of derivation: the finding of the hat
upon the ground, the finding the sentences in the hat, and the
writing them, so many circumstances related to it in the way of
collateralconnexion: and the situation and conversations of the
people about Buckingham, were circumstances related to the
circumstances of Felton's making his way into the room, going
down to Portsmouth, and so forth, in the way of conjunct influ-
ence; inasmuch as they contributed in common to the event of
Buckingham’s receiving the wound, by preventing him from
putting himeelf upon his guard upon the first appesrance of the
intruder 1.

! The division may be farther illustrated and confirmed by the more
simpleand particularcase of animal generation. To productioncorresponds
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XXVI. These several relations do not all of them attach upon
an event with equal certainty. In the first place, it is plain,
indeed, that every event must have some circumstance or other,
and in truth, an indefinite multitude of circumstances, related to
it in the way of production: it mustof course have a still greater
multitude of circumstances related toit in the way of collateral
connexion. Butit does not appear necessary that every event
should have circumstances related toitin the way of derivation:
nor therefore that it should have any related to it in the way of
conjunct influence. But of the circumstances of all kinds which
actually do attach upon an event, it is only a very small number
that can be discovered by the utmost exertion of the human
faculties: it is a still smallernumber thatever actually do attract
our notice: when occasion happens, more or fewer of them will
be discovered by a man in proportion to the strength, partly of
his intellectual powers, partly of his inclination!. It appears

paternity : toderivation, filistion : to collateral connexion, collateral con-
sanguinity: to conjunct influence, marriage and copulation.

If necessary, it might be again 1llustrated by the material image of &
chain, suchas that which, according to the ingenious fiction of the ancients,
is attached to the throne of Jupiter. A section of this chain should then
be exhibited by way of specimen, 1n the manner of the disgram of a pedi-
gree. Such s figure I should accordingly have exhibited, had it not been
for the apprehension that an exhibition of this sort, while it made the
subject a small matter clearer to one man outof a hundred, might, like the
mathematical formularies we see sometimes employed for the like purpose,
make it more obscure and formidable for the other ninety-nine.

! The more remote a connexion of this sort is, of course the more obscure.
It will often happen that s connexion, the idea of which would at first
sight appear extravagant and absurd, shall be rendered highly probable,
and indeed indisputable, merely by the suggestion of a few intermediate
circumstances.

At Rome, 390 years before the Christisn ®ra,a goose sets up a cackling :
two thousand years afterwards a king of France is murdered. To consider
these two events, and nothing more, what can appear more extravagant
than the notion that the former of them should have had any influence on
the production of the latter ? Fill up the gap, bring to mind a few inter-
mediate circumstances, and nothing can appear more probable. It was the
cackling of a parcel of geese, at the time the Gauls had surprised the Capi-
tol, that saved the Roman commonwealth: had it not been for the ascend-
ancy that commonwesalth acquired afterwards over most of the nations of
Europe, amongst others over France, the Christian religion, humanly
speaking, could not have established itself in the manner it did in that
country. Grant then, that such a man as Henry IV. would have existed,
no man, however, would have had those motives, by which Ravaillac, mis-

It is not
every event
that has cir-
cumstances
related to 1t
in all those
ways.
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therefore that the multitude and description of such of the cir-
cumstances belonging to an act, as may appesr to be material,
will be determined by two considerations: 1. By the nature of
things themselves. 2. By the strength or weakness of the facul-
ties of those who happen to consider them.

st this XXV.II. Thus much it seemed necessary to premise in general
concerning acts, and their circumstances, previously to the con-
sideration of the particular sorts of acts with their particular
circumstances, with which we shall have to do in the body of
the work. An act of some sort or other is necessarily included
in the notion of every offence. Together with this act, under
the notion of the same offence, are included certain circum-
stances : which circumstances enter into the essence of the
offence, contribute by their conjunct influence to the production
ot its consequences, and in conjunction with the act are brought
into view by the name by which it stands distinguished. These
we shall have occasion to distinguish hereafter by the name of
criminative circumstances’. Other circumstances again entering
intocombination withtheactand theformersetofcircumstances,
are productive of still farther consequences. These additional
consequences, if theyare of the beneficial kind,bestow,according
to the value they bear in that capacity, upon the circumstances
to which they owe their birth the appellation of exculpative® o
extenuative circumstances 3 : if of the mischievous kind, they
bestow on them the appellation of aggravative circumstances 4.
Of all these different sets of circumstances, the criminative are
connected with the consequences of the original offence, in the
way of production; with the act, and with one another, in the
way of conjunct influence : the consequences of the original
offence with them, and with the act respectively, in the way of
derivation : the consequences of the modified offence, with the

led by a mischievous notion conoerning the dictates of that religion, was
prompted to aseassinate him.
1 See B, I. t t. [Crim. circumstances].
See B. I tit. {Justifications]-
See B. L. tit. [Extenuations].
See B. I. tit. [Aggravations).
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criminative, exculpative, and extenuativecircumstancesrespec-
tively, in the way also of derivation : these different sets of
circumstances, with the consequences of the modified act or
offence, in the way of production: and with one another (in
respect of the consequences of the modified act or offence) in the
way of conjunct influence. Lastly, whatever circumstances can
be seen to be connected with the consequences of the offence,
whether directly in the way of derivation, or obliquely in the
way of collateral aflinity (to wit,in virtue of its being connected,
in the way of derivation, with some of the circumstances with
which they stand connected in the same manner) bear a material
relation to the offence in the way of evidence, they may accord-
ingly be styled evidentiary circumstances, and may become of
use, by being held forth upon occasion as so many proofs,
indications, or evidences of its having been committed .

! See B. I. tit. [Accessory Offences] and B. IL. tit. [Evidence).

It is evident that this analysis 1s equally apphcable to incidents of a
purely physical nature, as to those in which moral agency is concerned. If
therefore it be just and useful here, it might be found not impossible, per-
haps, to find some use for it in natural philosophy.

BENTHAM ]



CHAPTER VIIL
OF INTENTIONALITY,

I. 8o much with regard to the two first of the articles upon
which the evil tendency of an action may depend: viz. the act
itself, and the general assemblage of the circumstances with
which it may have been accompanied. We come now to con-
sider the ways in which the particular circumstance of intention
may be concerned in it.

I1. First, then, the intention or will may regard either of two
objects : 1. The act itself . or, 2. Its consequences. Of these
objects, that which the intention regards may be styled inten-
tional. 1f it regards the act, then the act may be said to be
intentional!: if the consequences, 8o also then may the conse-
quences. If it regards both the act and consequences, the
whole action may be said to be intentional. Whichever of those
articles is not the object of the intention, may of course be said
to be unintentional.

! On this occasion the words voluntary and snvoluniary are commonly
employed. These, however, I parposely abstain from, on account of the
extreme ambiguity of their signification. By 8 voluntary act is meant
sometimes, any act,in the performance of which the will has had any con-
cern at all ; in this sense it i8 synonymous to smenitonal : sometimes such
acts only, in the production of which the will has been determined by
motives not of a painful nature ; in this sense it is synonymous to uncon-
strained, or uncoerced; sometimes such acts only, in the production of
which the will has been determined by motives, which, whether of the
pleasurable or painful kind, occurred to a man himself, without being sug~
gested by any body else ; m this sense it is synonymous to sponfaneouas.
The sepse of the word involuntary does not correspond completely to that
of the word voluntary. Involuntary is used in opposition to intentional ;
and to unconstrained : but not to spontaneous. It might be of use to con-
fine the signification of the words voluntary and involuntary to one single
aud very narrow case, which will be mentioned in the next note.
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IT1. The act may very easily be intentional without the con- 1; may re-

gard the act
sequences ; and often is so. Thus, you may intend to touch a S ithout any

man_without intending to hurt him : and yet, as the conse- :S;l::n‘:;‘;
quences turn out, you may chance to hurt him.

IV. The consequences of an act may also be intentional, with- il the con
out the act's being intentional throughout ; that is, without its mf:: re-

being intentional in every stage of it: but thisis not so frequent :f:sl;nlf a
a case as the former. Youintend to hurt a man,suppose, byrun-
ning against him, and pushing him down : and you run towards
him accordingly : but 8 second man coming in on & sudden
between you and the first man, before you can stop yoursels, you
run against the second man, and by him push down the first.

V. But the consequences of an act cannot be intentional, —tmtnot
without the act’s being itself intentionsl in at least the first "fd";g;;“*
stage. If the act be not intentional in the first stage, it is
no act of yours: there is accordingly no intention on your
part to produce the consequences : thatis tosay, the individual
consequences. All there can have been on your part is a distant
intention to produce other consequences, of the same nature, by
some act of yours, at a future time : or else, without any inten-
tion, a bare wish to see such event take place. The second man,
suppose, runs of his own accord against the first, and pushes him
down. You had intentions of doing a thing of the same nature:
viz. To run against him, and push him down yourself ; but you
had done nothing in pursuance of those intentions : the indi-
vidual consequences therefore of the act, which the second man
performed in pushing down the first, cannot be said to have
been on your part intentional .

! To render the analysis here given of the possible states of the mind in An act winten.
point of intentionality absolutely complete, it must be pushed to such & sage, may be
farther degree of minuteness, a8 to some eyes will be apt to ap %o wish respect
On this sccount it seemed advisable to discard what follows, from the Wxt + Quantity of
to a place where any one who thinks proper may pass by it. An act of the ;_"',‘,‘;‘“",’;,"f
body, when of the positive kind, is & motion : now in motion there are 3 Velodty.
always three articles to be considered : 1. The quantity of matter that
moves : 2. The direction in which it moves : and, 3. The velocity with
which it moves. Correspondent to these three articles, are 8o many modes
of intentionality, with regard to an act, cansidered as being only in its first

stage. To be completely unintentional, it must be unintentional with
62
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VI. Second. A consequence, when it is intentional, may
either be directly so, or only obliquely. It may be said to be
directly or lineally intentional, when the prospect of producing
it constituted one of the links in the chain of causes by which
the person was determined to do the act. It may be said to be
obliquely or collaterally intentional, when, although the conse-
quence was in contemplation, and appeared likely to ensue in
case of the act’s being performed, yet the prospect of producing
such consequence did not constitute a link in the aforessid
chain.

VII. Third. Anincident, which is directly intentional, may

wately so, or either be ultimately so, or only mediately. It may be said to be

medutely.

ultimately intentional, when it stands last of all exterior events
in theaforesaid chain of motives; insomuch that the prospect of
the production of such incident, could there be a certainty of its
taking place, would be sufficient to determine the will, without
the prospect of its producing any other. It may be said to be
mediately intentional, and no more, when there is some other
incident, the prospect of producing which forms a subsequent
linkin the same chain: insomuch that the prospect of producing

respect to every one of these three particulars. This is the case with those
acts which alone are properly termed tnuoluntary : acts, in the performance
of which the will has no sort of share: such as the contraction of the heart
and arteries.

Upon this principle, acts that are unintentional in their first stage, may
be distingwished into such as arc completely unintentional, and such as are
incompletely unintentional : and thesc again may be unintentional, either
in point of quantity of matter alone, in pointof direction alone, in point of
velocity alone, or 1n any two of these points together.

The example given further on may casily be extended to this part of the
analysis, by any one who thinks 1t worth the while.

There seem to be occasions in which even these disquisitions, minute as
they may appear, may not be without their use in practice. In the case of
homicide, for example, and other corporal injuries, all the distinotions here
specified may occur, and in the coarse of trial may, for some purpose or
other, require to be brought to mind, and made the subjeot of discourse.
What may contribute to render the mention of them pardonable, is the use
that might possibly be made of them in natural philosophy. In the hands
of an expert metaphysician, these, together with the foregoing chapter on
human actions, and the section on facts in general, in title Evidence of the
Book of Procedure, might, perhaps, be made to contribute something
towards an exhaustive analysis of the possible varieties of mechanical
inventions.
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the former would not have operated as a motive, but for the
tendency which it seemed to have towards the production of the
latter.

VIIL. Fourth. When an incident is directly intentional, it When di-

]
may either be ezclusively so, or tnezclusively. It may be said t?&sa‘ll')l?twn
to be exclusively intentional, when no other but that very indi- chusively o,

vidualincident would have answered the purpose, insomuch that ?Jv‘.i‘?“'“

no other incident had any share in determining the will to the
act in question. It may be said to have been inexclusively ! in-
tentional, when there was some other incident, the prospect of
which was acting upon the will at the same time.

IX. Fifth. When an incident is inexclusively intentional, it When inex-
may be either conjunctivelyso, disjunctively, orindiscriminately. mg'ﬁ]’co:f-
It may be said to be conjunctively intentional with regard toéﬁ}ﬁﬂ?’yf
such other incident, when the intention is to produce both : dis- Lvely, or in-

junctively, when the intention is to produce either the one or ™ **
the other indifferently, but not both : indiscriminately,when the
intention 1s indifferently to produce either the one or the other,

or both, as it may happen.

X. Sixth. When two incidents are disjunctively intentional, wx'.]cez':»gi; "

they may be so with or without preference. They may he said may be with

to be so with preference, when the intention is, that one of them preference
in particular should happenratherthan the other: without pre-
ference,when the intention is equally fulfilled, whichever of them
happens 2

XI. One example will make all this clear. William II. king Example.
of England, being out a stag-hunting, received from Sir Walter

! Or concurrently.

¥ There is & differcnce between the case where an incident is nltogether Difference be.
unintentional, and that in which, it being disjunctively intentional with dencs beang.
reference to another, the preference 18 in favour of that other. In the first dnintentional,
case, it is not the intention of the party that the incident in question should nh‘yﬂ'f:nc
happen at all: in the latter case, the 1ntention is rather that the other fiorat »ren
should happen: but if that cannot be, then that this in question should n fsvourof the
happen rather than that neither should, and that both, at any rate, should **"
not happen.

All thl:ese are distinctions to be attended to in the use of the particle or:
a particle of very ambiguous 1mport, and of great im portance in legislation.

See Append. tit. [Composition).
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Tyrrel a wound, of which he died. Let us take this case, and
diversify it with a variety of suppositions, correspondent to the
distinctions just laid down.

1. First then, Tyrrel did not so much as entertain a thought
of the king’s death ; or, if he did, looked upon it as an event of
which there was no danger. In either of these cases the in-
cident of his killing the king was altogether unintentional.

2. He saw a stag running that way, and he saw the king
riding that way at the same time : what he aimed at was to kill
the stag : he did not wish to kill the king : at the same time he
saw, that if he shot, it was as likely he should kill the king
as the stag : yet for ail that he shot, and killed the king ac-
cordingly. In this case the incident of his killing the king was
intentional, but obliquely so.

3. He killed the king on sccount of the hatred he bore him,
and for no other reason than the pleasure of destroying him.
In this cage the incident of the king’s death was not only directly
but ultimately intentional.

4. He killed the king, intending fully so to do; not for any
hatred he bore him, but for the sake of plundering him when
dead. In this case the incident of the king's death was directly
intentional, but not ultimately : it was mediately intentional.

5. He intended neither more nor less than to kill the king.
He had no other aim nor wish. In this case it was exclusively
as well as directly intentional : exclusively, to wit, with regard
to every other material incident.

6. Sir Walter shot the king in the right leg, as he was pluck-
ing a thorn out of it with bis left hand. His intention was, by
shooting the arrow into his leg through his hand, to cripple him
in both those limbs at the same time. In this case the incident
of the king’s being shot in the leg was intentional : and that
conjunctively with another which did not happen; viz. his being
shot in the hand.

7. The intention of Tyrrel was to shoot the king either in the
hand or in the leg, but not in both; and rather in the hand

Hume's Hist.
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than in the leg. In this case the intention of shooting in the
hand was disjunctively concurrent, with regard to the other in-
cident, and that with preference.

8. His intention was to shoot the king either in the leg or
the hand, whichever might happen : but not in both. In this
casetheintention wasinexclusive, but disjunctivelyso: yet that,
however, without preference.

g. His intention was to shoot the king either in the leg or
the hand, or in both, as it might happen. In this case the
intention was indiscriminately concurrent, with respect to the
two incidents.

XII. Tt is to be observed, that an act may be unintentional ] Im""o“ﬂ"

of the act

in any stage or stages of it, though intentional in the preceding : Wltlltisr: ect

and, on the other hand, it may be intentional in any stage orgnt siower, |
stages of it, and yet unintentional in the succeedingl. But toral
whether it be intentional or no in any preceding stage, is im-
material, with respect to the consequences, 80 it be unintentional
in thelast. Theonly point, with respect to which itis material,
is the proof. The more stages the act is unintentional in, the
more apparent it will commonly be, that it was unintentional
with respect to the last. If a man, intending to strike you cn
the cheek, strikes you in the eye, and puts it out, it will probably
be difficult for him to prove that it was not his intention to
strike you in the eye. It will probably be easier, if his intention
was really not to strike you, or even not to strike at all.

XIII. Itisfrequent to hear menspeak of a good intention, of Gondvess
a bad intention ; of the goodness and badness of a man’s inten- of mtcution
tion : a circumstance on which great stress is gencrally laid. It
is indeed of no small importance, when properly understood :
but the import of it is to the last degree ambiguous and obscure.
Strictly speaking, nothing can be said to be good or bad, but
either in itself ; which is the case only with pain or pleasure:
or on account of its effects ; which is the case only with things
that are the causes or preventives of pain and pleasure. Butin
a figurative and less proper way of speech, a thing may also be

! Sce ch. vil [Actions], par. 14.
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styled good or bad, in consideration of its cause. Now the effects
of an intention to do such or such an act, are the same objects
which we have been speaking of under the appellation of its
consequences : aud the causes of intention are called motives. A
man’s intention then on any occasion may be styled good or
bad, with reference either to the consequences of the act, or with
reference to his motives. If it be deemed good or bad in any
sense, it must be either because it 18 decmed to be productive of
good orof bad consequences, or because it is deemed to originate
from a good or from & bad motive. But the goodness or bad-
ness of the consequences depend upon the circumstances. Now
the circumstances are no objects of the intention. A man in-
tends the act: and by his intention produces the act: but as to
the circumstances, he does not intend them : he does not, inas-
much as they are circumstances of it, produce them. If by
accident there be a few which he has been instrumental in pro-
ducing,it has been by former intentions, directed to former acts,
productive of those circumstances as the consequences : at the
time in question he takes them as he finds them. Acts, with
their consequences, are objects of the will as well as of the
understanding: circumstances, assuch,are objects of the under-
standing only. All he can do with these, as such, is to know or
not to know tliem: in other words, to be conscious of them, or
not conscious. To the title of Consciousness belongs what is
to be said of the goodness or badness of & man’s intention, as
resulting from the consequences of the act : and to the head of
Motives, what is to be said of his intention, as resulting from
the motive.



CHAPTER IX.
OF CONSCIOUSNESS.

1. So far with regard to the ways in which the will or inten- Connexion
tion may be concerned in the production of any incident : we?;:]:?z%h? e
come now to consider the part which the understanding or foresoIne-
perceptive faculty may have borne, with relation to such in-
cident.

I1. A certain act hasbeen done, and that intentionally : that Actsadvised

- . . and unad-
act was attended with certain circumstances : upon these cir- vised: con-

cumstances depended certain of its consequences; and amongst what,
the rest, all those which were of a nature purely physical. Now
then,takeany one of these circumstances, it is plain, that a man,
at the time of doing the act from whence such consequences
ensued, may have been either conscious, with respect to this
circumstance, or unconscious. In other words, he may either
have been aware of the circumstance, or not aware : it may
either have been present to his mind, or not present. In the
first case, the act may be said to have been an aduised act, with
respect to that circumstance : in the other case, an unadvised
one.
II1. There are two points, with regard to which an act may Unadvised-

have been advised or unadvised: 1. The ezistence of the circum- m?ﬁ er
stance itself. 2. The materiality of it 1. Satoraiy
IV. It is manifest, that with reference to the time of the The circum-
. . stance may
act, such circumstance may have been either present, past, O liavo been
Sfuture. past, or
V. An act which is unadvised, is either heedless, or not heed- ;u:';r;d
less. It is termed heedless, when the case is thought to be ‘t;i‘;db‘:‘
heedless, or

such, that a person of ordinary prudence?, if prompted by an o <& o
! See ch. vii. [Actions], par. 3. ' See ch. vi. [Sensibility], par. 12.
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ordinary share of benevolence, would have been likely to have
bestowed such and so much attention and reflection upon the
material circumstances, as would have effectually disposed him
to prevent the mischievous incident from taking place: not
beedless, when the case is not thought to be such as above
mentioned 1,

A mis.ad- VI. Again. Whether a man did or did not suppose the ex-

ﬁ%}g}’} istence or materiality of a given circumstance, it may be that he

posal. did suppose the existence and msteriality of some circumstance,
which either did not exist, or which, though existing, was not
material. In such case the act msy be said to be mis-advised,
with respect to such imagined circumstance: and it maybe said,
that there has been an erroneous supposition, or a mis-supposal
in the case.

The sup- VII. Now a circumstance, the existence of which is thus

fumstance erroneously supposed, may be material either, 1. In the way of

E‘L‘é‘:‘.’%’.’ﬁ“ prevention: or, 2. In that of compensation. It may be said to

wayeitheret be material inthe wayof prevention, when its effect or tendency,

ey had it existed, would have been to prevent the obnoxious con-

PensOlion.  gequences : in the way of compensation, when that effect or
tendency would have been to produce other consequences, the
beneficialness of which would haveout-weighed themischievous-
ness of the others.

ttmayhave VIIL. It is manifest that, with reference to the time of the

Do, act, such imaginary circumstance may in either case have been

sert, Past,  supposed either to be present, past, or future.

Example, IX. To return to the example exhibited in the preceding

continued

from the 'sst Chapter.

chapter. 10. Tyrrel intended to shoot in the direction in which he
shot ; but he did not know that the king was riding so near
that way. In this casc the act he performed in shooting, the
act of shooting, was unadvised, with respect to the existence of
the circumstance of the king’s being so near riding that way.

11. He knew that the king was riding that way : but at the

! See B. 1. tit. {Extenuations].
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distance at which the king was, he knew not of the probability
there was that the arrow would reach him. In this case the
act was unadvised, with respect to the materiality of the cir-
cumstance.

12. Somebody had dipped the arrow in poison, without
Tyrrel’'s knowing of it. In this case the act was unadvised,
with respect to the existence of a past circumstance.

13. At the very instant that Tyrrel drew the bow, the king,
being screened from his view by the foliage of some bushes, was
riding furiously, in such manner as to meet the arrow in a
direct line : which circumstance was also more than Tyrrel
knew of. 1In this case the act was unadvised, with respect to
the existence of a present circumstance.

14. The king being at a distance from court, could get
nobody to dress his wound till the next day; of which circum-
stance Tyrrel was not aware. In this case the act was unad-
vised, with respect to what was then a fulure circumstance.

15. Tyrrel knew of the king’s being riding that way, of his
being so near, and so forth ; but being deceived by the foliage
of the bushes, he thought be saw a bank between the spot from
which he shot, and that to which the king was riding. In this
case the act was mis-advised, proceeding on the mis-supposal of
a prevendive circumstance.

16. Tyrrel knew that every thing was as above, nor was he
deceived by the supposition of any preventive circumstance.
But he believed the king to be an usurper : and supposed he
was coming up to attack a person whom Tyrrel belicved to be
the rightful king, and who was riding by Tyrrel’s side. In
this case the act was also mis-advised, but procecded on the
mis-supposal of a compensative ciccumstance.

X. Let us observe the connexion there is between intention- In what case

ality and consciousness. When the act itself is intentional, and ness extends
with respect to the existence of all the circumstances advised, {ﬂ.‘;.;'f.,"}“ :

as also with respect to the materiality of those circumstances, in Ty e ack

relation to a given consequence, and there is no mis-suppossl *4%=*
with regard to any preventive circumstance, that consequence
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must also be intentional : in other words; advisedness, with
respect to the circumstances, if clear from the mis-supposal of
any preventive circumstance, extends the intentionality from
the act to the consequences. Those consequences may be
either directly intentional, or only obliquely so : but at any
rate they cannot but be intentional.

Example XI. To go on with the example. If Tyrrel intended to shoot
in the direction in which the king was riding up, and knew that
the king was coming to mect the arrow, and knew the pro-
bability there was of his being shot in that same part in which
he was shot, or in another as dangerous, and with that same
degree of force, and so forth, and was not misled by the erro-
neous supposition of a circumstance by which the shot would
have been prevented from taking place, or any such other pre-
ventive circumstance, it is plain he could not but have intended
the king’s death. Perhaps he did not positively wish it ; but
for all that, in & certain scuse he intended it.

A misad- XII. What heedlessness is in the case of an unadvised act,

vised act - . . . .

may be rash rashness is In the case of a misadvised one. A misadvised act

OrnOtTBh b en may be either rash or not rash. It may be termed rash,
when the case is thought to be such, that & person of ordinary
prudence, if prompted by an ordinary share of benevolence,
would have employed such and so much attention and reflection
tothe imagined circumstance, a8, by discovering to him the non-
existence, improbability, or immateriality of it, would have
effectually disposed bim to prevent the mischievous incident
from taking place.

The inten- X1II. In ordmary discourse, when a man does an act of

t; . .. Lo
gg’;'d’g:{,"g which the consequences prove mischievous, it is a common

e atiy thing to speak of him as having acted with a good intention or
of the motitc ith a bad intention, of his intention’s being a good one or a
the evemtual had one. The epithets good and bad are all this while applied,
quences.  we see, to the intention : but the application of them is most
commonly governed by a supposition formed with regard to the
pature of the motive. The act, though eventually it prove

mischievous, is said to be done with a good intention, when it is
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supposed to issue from & motive which is looked upon as a good
motive : with a bad intention, when it is supposed to be the
result of & motive which is looked upon as a bad motive. But
the nature of the consequences intended, and the nature of the
motive which gave birth to the intention, are objects which,
though intimately connected, are perfectly distinguishable. The
intention might therefore with perfect propriety be styled a
good one, whatever were the motive. It might be styled a
good ore, when not only the consequences of the act prove mis-
chievous, but the motive which gave birth to it was what is
called a bad one. To warrant the speaking of the intention as
being a good one, it is sufficient if the consequences of the act,
had they proved what to the agent they seemed likely to be,
would have been of a beneficial nature. And in the same
manner the intention may be bad, when not only the conse-
quences of the act prove beneficial, but the motive which gave
birth to it was a good one.
XIV. Now, when a man has a mind to speak of your entention It is better

as being good or bad, with reference to the consequences, if he e
speaks of it at all he must use the word intention, for there ?pm%‘&'ﬁ
is no other. But if a man means to speak of the motive from oo

which your intention originated, as being a good or a bad one, to saz, the

he is certainly not obliged to use the word intention : it is at
least as well to use the word motive, By the supposition he
means the motive ; and very likely he may not mean the inten-
tion. For what is true of the one is very often not true of the
other. The motive may be good when the intention is bad:
the intention may be good when the motive is bad : whether
they are both good or both bad, or the one good and the other
bad, makes, as we shall sec hereafter, a very essential difference
with regard to the consequences?®. It istherefore much better,
when motive is meant, never to say intention.
XV. Ap example will make this clear. Out of malice & man Example.

prosecutes you for a crime of which he believes you to be guilty,
but of which in fact you are not guilty. Here the consequences

1 See ch. xii. [Consequences].
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of his conduct are mischievous: for they are mischievous to you
at any rate, in virtue of the shame and anxiety which you are
made to suffer while the prosecution is depending : to which is
to be added, in case of your being convicted, the evil of the
punishment. To you therefore they are mischievous ; nor is
there any one to whom they are beneficial. The man’s moteve
was also what is called 2 bad one: for malice will be allowed by
every body to be a bad motive. However, the consequences of
his conduct, had they proved such as he believed them likely to
be, would have been good : for in them would have been in-
cluded the punishment of a criminal, which is & benefit to all
who are exposed to suffer by a crime of the like nature. The
tndention therefore, in this case, though not in a common way
of speaking the motive, might be styled a good one. But of
motives more particularly in the next chapter.

XVI. In the same sense the intention, whether it be positively

cases it may good or no, so long as it is not bad, may be termed innocent.

be innocent.

Intentjonal-
ity and con-

sclousness,
how s

of 1n the
BRoman law

Accordingly, let the consequences have proved mischievous, and
let the motive have been what it will, the intention may be
termed innocent in either of two cases : I. In the case of un-
advisedness with respect to any of the circumstances on which
the mischievousness of the consequences depended : 2. In the
cage of mis-advisedness with respect to eny circumstance, which,
had it been what it appeared to be, would have served either to
prevent or to outweigh the mischief.

XVII. A few words for the purpose of applying what has
been said to the Roman law. Unintentionality, and innocence
of intention, seem both to be included in the case of infor-

" tunium, where there is neither dolus nor culpa. Unadvisedness

coupled with heedlessness, and mis-advisedness coupled with
rashness, correspond to the culpa sine dolo. Direct intention-
ality corresponds to dolus. Oblique intentionality seems hardly
to have been distinguished from direct ; were it to occur, it
would probably be deemed also to correspond to dolus. The
division inio culpa, lata, levis, and levissima, is such as nothing
certain can correspond to. What is it that it expresses ? A dis-
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tinction, not in the case itself, but only in the sentiments which
any person (a judge, for instance) may find himself disposed to
entertain with relation toit: supposing it already distinguished
into three subordinate cases by other means.

The word dolus seems ill enough contrived: the word culpa as
indifferently. Dolus, upon any other occasion, would be under-
stood to implydeceit, concealment?, clandestinity?: but here 1t
is extended to open force. Culpa, upon any other occasion,
would be understood to extend to blame of every kind. It
would therefore include dolus 3.

XVIIL The above-mentioned definitions and distinctions are Use of this

. . d the pre-
far from being mere matters of speculation. They are capable oting ©

of the most extensive and constant application, as well to mora] "
discourse as to legislative practice. Upon the degree and bias
of a man'sintention, upon the absence or presence of conscious-
ness or mis-supposal, depend a great part of the good and bad,
more especially of the bad consequences of an act; and on this,
as well as other grounds, a great part of the demand for punish-

! See B. I tit. [Theft] verbo [amenable].
* Dolus, an virtus quis in hoste requirit *—VIRaIL.
——3éA@ B¢ kal dppadly.~HOMER.

3 T pretend not here to give any determinate explanation of a set of
words, of which the gireat misfortune is, that the import of them is confused
and indeterminate. I speak only by approximation. To attempt to deter-
mine the precise import that has been given them by s hundredth part of
the authors that have used them, would be an endless task. Would any
one talk intelligibly on this subject in Latin? let him throw out dofus alto-
gether : let him keep culpa, for the purpose of expressing not the case
itself, but the sentiment that is entertained concerning a case described by
other means. Forintentionality,let him coin a word boldly, and say snten-
tionalitas : for unintentionality, non-infentionalitas. For unadvisedness,
he has already the word snscitia ; though the words smprudentia, tnobser-
vantia, were it not for the other senses they are used in, would do better:
forunadvisedness coupled with heedlessness, let him say snscitia culpabrlis -
for unadvisedness without heedlessness, snscitsa snculpabilis : for mis-ad-
visedness coupled with reshness, error culpabilis, error temerarius, or error
cum temeritate : for mis-advisedness without rashness, esror sncul pabilss,
ervor non-lemerarius, Or error sine temervale.

It is not unfrequent likewise to meet with the phrase, malo animo : a
phrase still more indeterminate, if possible, than any of the former. It
seems to have reference either to intentionality, or to consciousness, or to
the motive, or to the disposition, or to any two or more of these taken
together ; nobody can tell which : these being objects which seem to have
pover hitherto been properly distinguished and defined.

B bt T at e
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ment!. The presence of intention with regard to such or such
a consequence, and of consciousness with regard to such or such
a circumstance, of the act, will form so many criminative circum-
stances?, or essential ingredients in the composition of this or
that offence: applied to other circumstances, consciousness will
form a ground of aggravation, annexable to the like offence3.
In almost all cases, the absence of intention with regard to
certain consequences, and the absence of consciousness, or the
presence of mis-supposal, with regard to certain circumstances,
will constitute so many grounds of extenuation 4

1 See ch. xiii. [Cases unmeet].

* See B. 1. tit. [Circumstances influencing).

' Sec B. I tit. [Aggravations).
¢ See B. L tit. [ Extenuations],



CHAPTER X.

OF MOTIVES.

§ 1. Different senses of the word motive 2.

I. ITis an acknowledged truth, that every kind of act what- Motives,
ever, and consequently every kind of offence, is apt to assume a momred.
different character, and beattended withdifferenteffects, accord-
ing to the nature of the motive which gives birth to it. This
makes it requisite to take a view of the several motives by which
human conduct i8 liable to be influenced.

II. By a motive, in the most extensive sense in which the Purely spe-

. .  q- . . culative mo-
word is ever used with reference to a thinking being, is meant tives bave
any thing that can contribute to give birth to, or even to pre- Sohore.
vent, any kind of action. Now the action of a thinking being
is the act either of the body, or only of the mind: and an act of
the mind is an act either of the intellectual faculty, or of the
will. Acts of the intellectual faculty will sometimes rest in the
understanding merely, without exerting any influencein the pro-
duction of any acts of the will. Motives, which are not of a
nature to influence any other acta than those, may be styled
purely speculative motives, or motives resting in speculation.

But a8 to these acts, neither do they exercise any influence over

! Note by the author, July, 1822.

Foratabular simultaneous view of thewhole list of MOTIVES, in conjunc-
tion with the correspondent pleasures and pasns, snierests snd desires, see,
%v the same author, T'able of the Springs of Action, &o., with Explanato
B otes and Observations. London: 1817, Hunter, St. Paul’s Church Yard,

vo. pp. 32.

Thegvord snducement has of late presented itself, as being in its significa-
tion more comprehensive than the ward motive, and on some ocoasions mors
apposite,
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external acts, or over their consequences, nor consequently over
any pain or any pleasure that mey be in the number of such
consequences. Now it is only on account of their tendency to
produce either pain or pleasure, that any acts can be material.
With acts, therefore, that rest purely in the understanding, we
have not here any concern: nor therefore withany object, if any
such there be, which, in the character of a motive, can have no
mfluence on any other acts than those.

g‘gh:ﬁiw III. The motives with which alone we have any concern, are
such ag are of a nature to act upon the will. By a motive then,
in this sense of the word, is to be understood any thing what-
soever, which, by influencing the will of a sensitive being, is
supposed to serve as a means of determining him to act, or
voluntarily to forbear to actl, upon any occasion. Motives of
this sort, in contradistinction to the former, may be styled prac-
tical motives, or motives applying to practice.

ﬂ%ﬂﬂ%}:h IV. Owing to the poverty and unsettled state of language,

ative sensey the word motive is employed indiscriminately to denote two
kinds of objects, which, for the better understanding of the sub-
ject, it is necessary should be distingunished. On some occasions
it is employed to denote any of those really existing incidents
from whence the act in question is supposed to take its rige.
The sense it bears on these occasions may be styled its literal or
unfigurative sense. On other occasions it is employed to denote
a certain fictitious entity, a passion, an affection of the mind, an
ideal being which upon the happening of any such incident is
considered as operating upon the mind, and prompting it to
take that course, towards which it is impelled by the influence

! When the effect or tendency of a motive is to determine a man to for-
bear to act, it may seem improper to make uso of the term moltve: since
motive, properly speaking, means that which disposes an object to move.
We must however use that improper term, or a term which, though proper
enough, is ecarce in use, the word deferminative. By way of justification, or
at least apology, for the popular usage in this behalf, it may be observed,
that even forbearance to act, or the negation of motion (that is, of bodily
motion) supposes an act done, when auch forbearance is voluntary. It sup-
poses, to wit, an act of the will, which is as much a positive act, a8 much a
motion, as any other act of the thinking substance.
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of such incident. Motives of this class are Avarice, Indolence,
Benevolence, and so forth ; as we shall see more particularly
farther on. This latter may be styled the figurative sense of
the term motive.

V. As to the real incidents to which the name of motive is Motives in-
also given, these too are of two very different kinds. They Pt
may be either, 1. The internal perception of any individual lot
of pleasure or pain, the expectation of which is looked upon as
calculated to determine you to act in such or such a manner; as
the pleasure of acquiring sueh a sum of money, the pain of
exerting yourself on such an occasion, and so forth: or, 2. Any
external event, the happening whereof is regarded as having a
tendency to bring about the perception of such pleasure or such
pain ; for instance, the coming up of a lottery ticket, by which
the possession of the money devolves to you ; or the breaking
out of a fire in the house you are in, which makes it necessary
for you to quit it. The former kind of motives may be termed
interior, or internal : the latter exterior, or external.

VI. Two other senses of the term motive need also to be dis- Motive in
tinguished. Motive refers necessarily to action. Itisa pleasure, Toiein
pain, or other event, that prompts to action. Motive then, in e
one sense of the word, must be previous to such event. But,
for & man to be governed by any motive, he must in every
case look beyond that event which is called his action ; he must
look to the consequences of it: and it is only in this way that
the ides of pleasure, of pain, or of any other event, can give
birth to it. He must look, therefore, in every case, to some
event posterior to the act in contemplation : an event which as
yet exists not, but stands only in prospect. Now, as it is in all
cases difficult, and in most cases unnecessary, to distinguish
between objects so intimately connected, as the posterior pos-
gible object which is thus looked forward to, and the present
existing object or event which takes place upon a man’s looking
forward to the other, they are both of them spoken of under the
same appellation, motive. To distinguish them, the one first
mentioned may be termed s motive in prospect, the other a

H2
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motive in esse: and under each of these denominations will
come as well exterior as internal motives, A fire breaks out in
your neighbour’s house : you are under apprehension of its ex-
tending to your own: you are apprehensive, that if you stay in
it, you will be burnt: you accordingly run out of it. This then
is the act: the others are all motives to it. The event of
the fire’s breaking out in your neighbour’s house is an external
motive, and that in esse : the idea or belief of the proba-
bility of the fire’s extending to your own house, that of your
being burnt if you continue, and the pain you feel at the
thought of such a catastrophe, are all so many internal events,
but still in esse : the event of the fire’s actually extending to
your own house, and that of your being actually burnt by it,
external motives in prospect: the pain you would feel at seeing
your house a burning, and the pain you would feel while you
yourself were burning, internal motives in prospect : which
events, according as the matter turns out, may come to be in
esse : but then of course they will cease to act as motives,

Motives im- VII. Of all these motives, which stand nearest to the act, to

fﬁ&"@t? wwd ihe production of which they all contribute, is that internsl
motive in esse which consists in the expectation of the internal
motive in prospect: the pain or uneasiness you feel at the
thoughts of being burntl. All other motives are more or less
remote : the motives in prospect, in proportion as the period at
which they are expected to happen is more distant from the
period at which the act takes place, and consequently later in
point of time : the motives in esse, in proportion as they also
are more distant from that period, and consequently earlier in
point of time 2.

1 Whether it be the expectation of being burnt, or the pain that accom-
panies that expectation, that is the immediate internal motive spoken of,
may bediffioult todetermine. It may even be questioned, perhaps,whether
they are distinct entities. Both questions, however, seem to be mere ques-
tions of words, and the solution of them altogether immaterial. Even the
other kinds of motives, though for some purposes they demand & separate
considcration, are, however, so intimately allied, that it will often be ecarce
Emcticsble, and not slways material, to avoid confounding them, a3 they

ave always hitherto been confounded.
3 Under the term esse must be included as well past existenoe, with re-
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VIIL It bas already been observed, that with motives of Motivesto
which the influence terminates altogether in the understanding, ﬂ‘&‘é’.‘ndf."
we have nothing here todo. If then, amongst objects that are oy it
spoken of as motives with reference to the understanding, there i =
be any which concern us here, it is only in a8 far as such objects
may, through the medium of the understanding, exercise an
influence over the will. Ttisin this way, and in this way only,
that any objects, in virtue of any tendency they may have to
influence the sentiment of belief, may in & practical sense act in
the character of motives. Any objects, by tending to induce a
belief concerning the existence, actual, or probable, of a practical
motive ; that is, concerning the probability of a motive in pros-
pect, or the existence of a motive in esse ; may exercise an
influence on the will, and rank with those other motives that
have been placed under the name of practical. The pointing
out of motives such as these, is what we frequently mean when
we talk of giving reasons. Your neighbour’s house is on fire as
before. I observe to you, that at the lower part of your neigh-
bour’s house is some wood-work, which joins on to yours ; that
the flames have caught thiswood-work, and so forth; which I do
in order to dispose you to believe as I believe, that if you stay
in your house much longer you will be burnt. In doing this,
then, I suggest motives to your understanding ; which motives,
by the tendency they have to give birth to or strengthen a pain,
which operates upon you in the character of an internal motive

in esse, join their force, and act as motives upon the will.

§ 2. No motves either constantly good or constantly bud.

1X. In all this chain of motives, the principal or original link Nathing cso
seems to be the last internal motive in prospect : it is to thisess mouve

ference to a given period, as present. They are equally real, in comparison
with what is as yet but future. Language is matenally deficient, in not
enabling us to distinguish with precision between extstence as opposed to
unrealily and present existence as opposed to past. The word existence
in English, and esse, adopted by lawyers from the Latin, have the incon-
venience of appearing to confine the existence in question to some single
period considered as being present.

B um e
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but theidoas that all the other motives in prospectowe their materiality: and

of pleasure
or pain.

No sort of
mokive 18 1n
itaclf a bad
ane.

Inaccuracy
of expres-
810N 112
which good
or bad are
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motives.

Any sort of
motive may

the immediately acting motive its existence. This motive in
prospect, we see, is always some pleasure, or some pain ; some
pleasure, which the act in question is expected to be a means of
continuing or producing : some pain which it is expected to be
a means of discontinuing or preventing. A motive is substan-
tially nothing more than pleasure or pain, operating in a certain
manner.

X. Now, pleasure is in #self a good: nay, even setting aside
immunity from pain, the only good : pain is in itself an evil ;
and, indeed, without exception, the only evil; or else the words
good and evil have no meaning. And this is alike true of every
sort of pain, and of every sort of pleasure. It follows, there-
fore, immediately and incontestibly, that there 1s no such thing
as any sort of motive that vs vn éself a bad onel.

XI. It is common, however, to speak of actions as proceeding
from good or bad motives: in which case the motives meant are
such as are internal. The expression is far from being an
accurate one ; and as it is apt to occur in the consideration of
almost every kind of offence, it will be requisite to settle the
precise meaning of it, and observe how far it quadrates with the
truth of things.

X1I. With respect to goodness and badness, as it is with

wive burth fo everything else that is not itself cither pain or pleasure, so is it

any sort of
uct.

with motives. 1f they are good or bad, it is only on account of
their effects: good, on account of their tendency to produce
pleasure, or avert pain : bad, on account of their tendency to
produee pain, or avert pleasure. Now the case is, that from one
and the same motive, and from every kind of motive, may pro-
ceed actions that are good, others that are bad, and others that

! Let a man’s motive be ill-will ; call it even malice, envy, cruelty ; it is
still a kind of pleasure that is his motive : the pleasure he takes at the
thoughtof the painwhich be sees, orexpects to see, his adversary undergo.
Now even this wretched pleasure, taken by itsclf, is good: it may be faint;
it may bo short : it must st any rate be impure : yet while it lasts, and
before any bad conscquences arrive, it is as good as any other thet is not
‘more intense. Sec ch. iv. [Value].
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are indifferent. This we shall proceed to shew with respect to
all the different kinds of motives, as determined by the various
kinds of pleasures and pains.

XIII. Such an analysis, useful as it is, will be found to be a Dificulties
matter of no small difficulty ; owing, in great measure, to a cer- h oy
tain perversity of structure which prevails more or less through- fyss of this
out all languages. To speak of motives, as of anything else, *™
one must call them by theirnames. But the misfortune is, that
it 1s rare to meet with & motive of which the name expresses
that and nothing more. Commonly along with the very name
of the motive, is tacitly involved a proposition imputing to it
a certain quality; a quality which, in many cases, will appear to
include that very goodness or badness, concerning which we are
here inquiring whether, properly speaking, it be or be not im-
putable to motives. To use the common phrase, in most cases,
the name of the motive is a word which is employed either only
in a good sense, or else only in a bad sense. Now, when a word
1s spoken of as being used in a good sensc, all that is necessarily
meant is this: that in conjunction with the idea of the object it
is put to signify, it conveys an idea of approbation : that is, of
apleasure or satisfaction, entertained by the person who employs
the term at the thoughts of such object. Inlike manner, when
a word is spoken of as being used in a bad sense, all that
is necessarily meant is this: that, in conjunction with the
idea of the object it is put to signify, it conveys an idea
of disapprobation : that is, of a displeasure entertained by
the person who employs the term at the thoughts of such
object. Now, the circumstance on which such approbation
18 grounded will, as naturally as any other, be the opinion of
the goodness of the object in question, as above explained :
such, at least, it must be, upon the principle of utility : so,
on the other hand, the circumstance on which any such dis-
approbation is grounded, will, as naturally as any other, be
the opinion of the badness of the object: such, at least, it
must be, in as far as the principle of utility is taken for the
standard.
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Now there are certain motives which, unless in a few par-
ticular cases, have scarcely any other name to be expressed
by but such a word as is used only in a good sense. This is
the case, for example, with the motives of piety and honour.
The consequence of this is, that if, in speaking of such a motive,
a man should have occasion to apply the epithet bad to any
actions which he mentions as apt to result from it, he must
appear to be guilty of a contradiction in terms. But the
names of motives which have scarcely any other nsme to
be expressed by, but such a word as is used only in a bad
sense, are many morel. This is the case, for example, with the
motives of lust and avarice. And accordingly, if in speaking
of any such motive, 8 man should have occasion to apply the
epithets good or indifferent to any actions which he mentions as
apt to result from it, he must here also appesr to be guilty of
a similar contradiction 2,

This perverse association of ideas cannot, it is evident, but
throw great difficulties in the way of the inquiry now before us.
Confining himself to the language most in use, 4 man can scarce
avoid running,inappearance, intoperpetual contradictions. His
propositions will appear, on the one hand, repugnant to truth ;
and on the other hand, adverse to utility. As paradozes, they
will excite contempt : as mischievous paradoxes, indignation.
For the truths he labours to convey, however important, and
however salutary, hisreader is never the better: and he himaself
is much the worse. To obviate this inconvenience, completely,
he has but this one unpleasant remedy ; to lay aside the old
phraseology and invent a new one. Happy the man whose

! For the reason, see chap. xi. [ Dispositions), par. xvii. note.

* Tothisimperfection of langusage, and nothing more, are to be attributed,
in great measure, the violent clamours that have from time to time been
raised against those ingenious moralists, who, travelling out of the beaten
tract of speculation, have found more or less difficulty in disontangling
themselves from the shacklesof ordinary language: such as Rechefoucault,
Mandeville and Helvetius. To the unsoundness of their opinions, and,
with still greater injustice, to the corruption of their hearts, was often im-
puted, what was most commonly owing either to a want of skill, in matters
of langyage on the part of the author, or a want of discernment, possibly

now and then in some instances a want of probity, on the partof the com-
mentator,
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language is ductile enough to permit him this resource. To
palliate the inconvenience, where that method of obviating it 1s
impracticable, he has nothing left for it but to enter into a long
discussion, to state the whole matter st large, to confess, that
for the sake of promoting the purposes, he has violated the
established laws of language, and to throw himself upon the
merey of his readers 1.

§ 3. Catalogue of motives corresponding to that of Pleasures
and Pams.

XIV. From the pleasures of the senses, considered in the Physical de-
. . . 81re corre-
gross, results the motivewhich, in a nentral sense, may be termed sponding to
. . . a . 8 O
physical desire: in & bad sense, it is termed sensuality. Name Sensomn

used in & good sense it has none. Of this, nothing can be deter- 52
mined, till it be considered separately, with reference to the
several species of pleasures to which it corresponds.

XV. In particular, then, to the pleasures of the taste or palate gx;er:g;vo
corresponds s motive, which in a neutral sense having received ing to the .
no name that can serve to express it in all cases, can only be o paiate.
termed,bycircumlocution, thelove of the pleasures of the palate.

In particular cases it is styled hunger: in others, thirst?. The
love of good cheer expresses this motive, butseems to go beyond:

! Happily, language is not always so intractable, but that by making use
of twowords instead of one, & man may avoid the inconvenicnce of fabri-
cating words that are absolutely new. Thus instead of the word lust, by
putting together two words in common use, he may frame the neutral ex-
pression, sexual desire : instead of the word avarice, by putting together
two other words also in common use, he may frame the neutral ex pression,
Kcum‘ary interest. This, sccordingly, is the course which I have taken.

these instances, indeed, even the combination is not novel : the only
novelty there is consists in the steady adherence to the one neutral ex-
pression, rejecting altogether the terms, of which the import is infected by
adventitious and unsuitable ideas.

In the catalogue of motives, corresponding to the several sorts of pains
and pleasures, I have inserted such as have occurred to me. I cannot
pretend to warrant it complete. To make sure of rendering it 8o, the only
way would be, to turn over the dictionary from beginning to end: an opera-
tion which, in 8 view to perfection, would be necessary for more purposes
than this. See B. L. tit. F]e)efnmntjon], and Append. tit. | Composition).

* Hunger and thirst, considered in the light of motives, import not so
much the desire of a particular kind of pleasure, as the desire of removing
& positive kind of psin. They do not extend to the desire of that kind of
Pleasure which depends on the choice of foods and Jiquars.

e ik P e
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intimating, that the pleasure is to be partaken of in company,
and involving a kind of sympathy. In a bad sense, it is styled
in some cases greediness, voraciousness, gluttony : in others,
principally when applied to children, lickerishness. It may in
some cases also be represented by the word daintiness. Name
used in & good sense it has none. 1. A boy, who does not want
for victuals, steals a cake out of a pastry-cook’s shop, and eats it.
In this case his motive will be universally deemed a bad one :
and if it be asked what it is, it may be answered, perhaps, licker-
ishness. 2. A boy buys a cake out of a pastry-cook’s shop, and
eatsit. In this case his motive can scarcely be looked upon as
either good or bad, unless his master should be out of humour
with him ; and then perhaps he may call it lickerishness, as
before. In both cases, however, his motive is the same. It is
neither more nor less than the motive corresponding to the
pleasures of the palate?.

XVI. To the pleasures of the sexual sense corresponds the

aﬁonding to motive which, in a neutral sense, may be termed sexual desire.
the

Ppleasure
of the sexual

sense.

In a bad sense, it is spoken of under the name of lasciviousness,
and a variety of other names of reprobation. Name used in a
good sense it has none 2.

I. A man ravishes a virgin. In this case the motive is, with-
out scruple, termed by the name of lust, lasciviousness, and so
forth ; and is universally looked upon as & bad one. 2. The
same man, at another time, exercises the rights of marriage with
his wife. In this case the motive is accounted, perhaps, a good
one, or at least indifferent : and here people would scruple to
call it by any of those names. In both cases, however, the

! It will not be worth while, in every case, to give an instance in which
the action may be indifferent : if good as well as bad actions may result
trom the same motive, it is easy to conceive, that also may be indifferent.

* Love indeed includes sometimes this idea: but then it can never
enswer the purpose of exhibiting it separately: since there are three
motives, at least, that may oll of them be included in it, besides this : the
love of beauty corresponding to the pleasures of the eye, and the motives
corresponding to those of amity and benevolence. We spesk of the love of
children, of the love of parents, of the love of God. These pious uses
tect the appellation, and preserve it from the ignominy poured forth upon
its profane associates. Even sensual love would not answer the purpose ;
since that would include the love of beauty.
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motive may be precisely the same. 1In both cases it may be
neither more nor less than sexual desire.

XVII. To the pleasures of curiosity corresponds the motive Curiosity,
known by the same name : and which may be otherwise called ssngmy to
the love of novelty, or the love of experiment ; and, on parti- ,ug]?
cular occasions, sport, and sometimes play. cariosity.

I. A boy, in order to divert himself,reads an improving book:
the motive is accounted, perhaps, & good one : at any rate not a
bad one. 2. He sets his top a spinning: the motive is deemed,
at any rate, not a bad one. 3. He sets loose & mad ox among
a crowd; his motive is now, perhaps, termed n abomingble one.

Yet in all three cases the motive may be the very same: it may
be neither more nor less than curiosity.

* XVIIL. As to the other pleasures of sense they are of too None to
little consequence to have given any separate denominations to wense. of
the corresponding motives.

XIX. Tothepleasuresof wealth corresponds thesort of motive Pecuniary

interest to
which, in a neutral sense, may be termed pecuniary interest : in the pies-

a bad sense, it is termed, in some cases, avarice, covetousness, wealth.’
rapacity,or lucre: in other cases, niggardliness: in a good sense,

but onlyin particular cases,economy and frugality; and in some

cases the word industry may be applied to it : in a sense nearly
indifferent, but rather bad than otherwise, it is styled, though

only in particular cases, parsimony.

1. For money you gratify a man’s hatred, by putting his
adversary to death. 2. For money you plough his field for
him.—In the first case your motive is termed lucre, and is ac-
counted corrupt and abominable : and in the second, for want
of a proper appellation, it is styled industry; and is looked upon
as innocent at least, if not meritorious. Yet the motive is in
both cases precisely the same : it is neither more nor less than
pecuniary interest.

XX. The pleasures of skill are neither distinct enough, nor of Xene to the
consequence enough, to have given any name to the correspond- Bichares of
ing motive.

XX1. To the pleasures of amity corresponds a motive which, To the ples-
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in & neutral sense, may be termed the desire of ingratiating one’s
self. Ina bad sense it is in certain cases styled servility : ina
good sense it has no name that is peculiar toit : in the cases in
which it has been looked on with a favourable eye, it has seldom
beendistinguished from the motiveof sympathy or benevolence,
with which, in such cases, it is commonly associated.

1, To acquire the affections of a woman before marriage, to
preserve them afterwards, you do every thing, that is consistent
with other duties, to make her happy : in this case your motive
18 looked upon as laudable, though there is no name forit. 2.
For the same purpose, you poison a woman with whom she is at
enmity : in this case your motive is looked upon as abominable,
though still there is no name for it. 3. To acquire or preserve
the favour of 8 man who is richer or more powerful than your-
self, you make yourself subservient to his pleasures. Let them
even be lawful pleasures, if people choose to attribute your be-
haviour to this motive, you will not get them to find any other
pame for it than servility. Yet in all three cases the motive is
the same : it is neither more nor less than the desire of ingra-
tiating yourself.

XXILI. To the pleasures of the moral sanction, or, as they may
otherwise be called, the pleasures of a good name, corresponds s
motive which, in a neutral sense, has scarcely yet obtained any
adequate appellative. It may be styled, the love of reputation.
1t is nearly related to the motive last preceding : being neither
more nor less than the desire of ingratiating one’s self with, or,
as in this case we should rather say, of recommending one’s self
to, the world at large. In a good sense, it i8 termed honour, or
the sense of honour : or rather, the word honour is introduced
somehow or other upon theoccasion of its being brought to view :
for in strictness the word honour is put rather to signify that
imaginary object, which & man is spoken of as possessing upon
the occasion of his obtaining a conspicuous share of the pleasures
that arein question. In particular cases, it is styled the love of
glory. Ina bad sense, it is styled, in some cases, false honour;
in others, pride ; in others, vanity. In a sense not decidedly

ok e o e — e ©
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bad, butrather bad than otherwise, ambition. Inanindifferent
sense, in some cases, the love of fame : In others, the sense of
shame. And, as the pleasures belonging to the moral sanction
run undistinguishably into the pains derived from the same
source !, it may also be styled, in some cases, the fear of dis-
honour, the fear of disgrace, the fear of infamy, the fear of
ignominy, or the fear of shame.

1. You havereceived an affront from a man: according to the
custom of the country, in order, on the one hand, to save your-
self from the shame of being thought to bear it patiently 2; on

! See Chap. vi. [Pleasures and Pains], par. xxiv. note.

' A man’s bearing an affront patiently, that is, without taking this
method of doing what is called wiping it off, is thought to import one or
other of two things : ecither that he does not possess that sensibility to the
pleasures and pains of the moral sanction, which, in order to render himself
a respectable member of society, & man ought to possess: or, that he does
not possess courage enough to stake his life for the chance of gratifyin,
that resentment which a proper sense of the value of those pleasures ang
those pains it is thought would not fail to inspire. True it 15, that there
are divers other motives, by any of which the same conduct might equally
be produced : the motives correspanding to the religious sanction, and the
motives that come under the head of benevolence. Piety towards God, the
practice in question being generally looked upon as repugnant to the dic-
tates of the religious sanction: sympathy for your antagonist himself, whose
life would be put to hazard at the same time with your own ; sympathy
for his connexions ; the persons who are dependent on him in the way of
support, or connected with him in the way of sympathy : sympathy for
your own connexions : and even sympathy for the public, in cases where
the man is such that the public appears to have & material intcrest in his
life. Butin comparison with the love of life, the influence of the religious
sanction is known to be in general but weak : especially among people of
those classes who are bere in question : a sure proof of which is the preva-
lence of this very custom. Where it is so strong as to preponderate, 1t is 80
rare, that, perhaps, it gives & man & place in the calendar : and, at an
rate, exalts him to the rank of martyr. Moreover, the instances in whic
either private benevolence or public spirit predominate over the love of life,
will al#o naturslly be but rare : and, owing to tho general propensity to
detraction, it will also be much rarer for them to be thought to do so.
Now, when three or more motives, any one of them capable of producing s
given mode of conduct, apply at once, that which appears to be tho most
powerful, is that which wSl of course be deemed to have actually done the
most : and, as the bulk of mankind, on this as on other occasions, are dis-
rosed to decide peremptorily upon supetficial estimates, it will generally be

ooked upon as having done the whole.

The consequence is, that when a man of a certain rank forbears to take
this ohance of revenging an affiront, his conduct will, by most peoFle, be
imputed to the love of life : which, when it predominates over the love of
reputation, is, by a not unsalutaryassaciation of ideas, atigmatized with the
reproachful name of cowardice.
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the other hand, to obtain the reputation of courage ; you chal-
lenge him to fight with mortal weapons. In this case your
motive will by some people be accounted laudable, and styled
bonour : by others it will be accounted blameable, and these, if
they call it honour, will prefix an epithet of improbation to it,
and call it false honour. 2. In order to obtain a post of rank
and dignity, and thereby to increase the respects paid you by
the public, you bribe the electors who are to confer it, or the
judge before whom the title to it is in dispute. In this case
yourmotiveiscommonly accounted corruptandabominable, and
is styled, perhaps, by some such name as dishonest or corrupt
ambition, as there is no single name for it. 3. In order to
obtain the good-will of the public, you bestow a large sum in
works of private charity or public utility. In this case people
will be apt not to agree about your motive. Your enemies will
put & bad colour upon it, and call it ostentation : your friends,
to save you from this reproach, will choose to impute your con-
duct not to this motive but to some other : such as that of
charity (the denomination in this case given to private sym-
pathy) or that of public spirit. 4. A king, for the sake of
gaining the admiration annexed to the name of conqueror (we
will suppose power and resentment out of the question) engages
hig kingdom in a bloody war. His motive, by the multitude
(whose sympathy for millions is eastlyoverborne by the pleasure
which their imagination finde in gaping at any novelty they
observe in the conduct of a single person) is deemed an ad-
mirable one. Men of feeling and reflection, who disapprove of
the dominion exercised by this motive on this occasion, without
always perceiving that it is the same motive which in other in-
stances meets with their approbation, deem it an abominable
one; and because the multitude, who are the manufacturers of
language, have not given them a simple name to call it by, they
will call it by some such compound name as the love of false
glory or false ambition. Yet in all four cases the motive is the
same : it is neither more nor less than the love of reputstion.

XXIIIL To the pleasures of power corresponds the motive
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which, in a neutral sense, may be termed the love of power. sures of
People, who are out of humour with it sometin es, call it the lust fove of the
of power. Ina good sense, it is scarcely provided with a name. power.
In certain cases this motive, as well as the love of reputation,

are confounded under the same name, ambition. This is not to

be wondered at, considering the intimate connexion there is be-

tween the two motives in many cases : since it commonly hap-

pens, that the same object which afiords the one sort of pleasure,

affords the other sort at the same time : for instance, offices,

which are at once posts of honour and places of trust: and since

at any rate reputation is the road to power.

1. If, in order to gain a place in administration, you poison
the man who occupies it. 2. If, in the same view, you propose
a salutary plan for the advancement of the public welfare; your
motive is in both cases the same. Yet in the first case it is ac-
counted criminal and abominable: in the second case allowable,
and even laudable.

XXIV. To the pleasures as well as to the pains of the re- The motive

ligious sanction corresponds a motive which has, strictly speak- ?féox’;ﬁ:ﬁ,;:
ing, no perfectly neutral name applicable to all cases, unless the "™
word religion be admitted in this character: though the word
religion, strictly speaking, seems to mean not so much the mo-
tiveitself, as a kind of fictitious personage, by whom the motive
is supposed to be created, or an assemblage of acts, supposed to
be dictated by that personage: nor does it seem to be completely
settled into a neutral sense. In the same sense it is also, in
some cases, styled religious zeal: in other cases, the fear of God.
The love of God, though commonly contrasted with the fear of
God, does not come strictly under this head. It coincides
properly with a motive of a different denomination; viz. a kind
of sympathy or good-will, which has the Deity for its object.
In a good sense, it is styled devotion, piety, and pious zeal. In
& bad sense, it is styled, in some cases, superstition, or super-
stitious zeal : in other cases, fanaticism, or fanatic zeal: ina
sensenot decidedly bad, becausenotsppropriated tothis motive,
enthusiasm, or enthusiastic zeal.
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1. In order to obtain the favour of the Supreme Being, a man
assassinates his lawful sovereign. In this case the motive is now
almost universally looked upon as abominable, and is termed
fanaticism : formerly it wes by great numbers accounted laud-
able, and was by them called pious zeal. 2. In the same view,
a man lashes himself with thongs. In thiscase, in yonderhouse,
the motive is accounted laudable, and is called pious zeal: in the
next house it i3 decmned contemptible, and called superstition.
3. In the same view, a man eats a piece of bread (or at least
what to external appearance is & piece of bread) with certain
ccremonies. In this case, in yonder house, his motive is looked
upon as laudable, and is styled piety and devotion : in the next
house it is deemed abominable, snd styled superstition, as be-
fore : perhaps even it is absurdly styled impiety. 4.In thesame
view, 3 man holds a cow by the tail while he is dying. On the
Thames the motive would in this case be deemed contemptible,
and called superstition. On the Ganges it is deemed meritorious,
and called piety. 5. In the same vicw, a man bestows a large
sum in works of cherity, or public utility. In this case the
motive is styled laudable, by those at least to whom the works
in question appear to come under this deseription: and bythese
at least it would be styled piety. Yet in all these cases the
motive is precisely the same : it is neither more nor less than
the motive belonging to the religious sanction 1.

XXYV. To the pleasures of sympathy corresponds the motive
which, in a neutral sense, is termed good-will. The word sym-
pathy may also be used on this occasion : though the sense of

it seems to be rather more extensive. In a good sense, it s

styled benevolence : and in certain cases, philanthropy ; snd,in
a figurative way,brotherly love ; in others, humanity; in others,

! I am aware, or at least I hope, that people in general, when they sce
the matter thus stated, will be ready to ackmowledge, that the motive in
these cases, whatever be the tendency of the acts which it produces, is not
n bad one : but this will not render it the less true, that hitherto, in popu-
lar discourse it has been common for men to spesk of acts, which the
could not but acknowledge to have originated from this source, as proceecz
inlg1 from a bad motive. The same observation will apply to many of the
other cases.

PPV ——
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charity ; in others, pity and compassion ; in others, mercy ; in
others, gratitude; in others, tenderness ; in others, patriotism;
in others, public spirit. Love is also employed in this as in so
many other senses. In a bad sense, it has po name applicable
to it in all cases: in particular cases it is styled partiality.
The word zeal, with certain epithets prefixed toit, might also be
employed sometimes on this occasion, though the sense of it be
more extensive ; applying sometimes to ill as well as to good
will. It is thus we speak of party zeal, national zeal, and
public zeal. The word attachment is also used with the like
epithets : we also say family-attachment. The French ex-
pression, esprit de corps, for which as yet there seems to be
scarcely any name in English, might be rendered, in some cases,
though rather inadequately, by the terms corporation spirit,
corporation attachment, or corporation zeal.

I. A man who has set a town on fire is apprehended and
committed : out of regard or compassion for him, you help him
to break prison. In this case the generality of people will pro-
bably scarcely know whether to condemn your motive or to
applaudit : those who condemn your conduct, will be disposed
ratherto impute it to some othermotive: if theystyle it benevo-
lence or compassion, they will be for prefixing an epithet, and
calling it false benevolence or false compassion!, 2. The manis
taken again, and is put upon bis trial : to save him you swear
falsely in his favour. People, who would not call your motive a
bad one before, will perhaps call it so now. 3. A manis at law
with you about an estate : he has no right to 1t : the judge
knows this,yet, havingan esteem or affection for youradversary,

! Among the Greeks, perhaps the motive, and the conduct it gave birth
to, would, in such a case, have been rather approved than disapproved of.
It seerns to have been deemed an act of heroism on the part of Hercules,
to have delivered his friend Theseus from hell: though divine justice,
which held him there, should naturally have been regarded as being at
least upon a footing with human justice. But to divine justice, even when
acknowledged under that character, the respect paid at that time of day
does not scem to have been very profound, or well-settled : at present, the
respect paid to it is profound end settled enough, though the name of it 15
but too often applied to dictates which could have had no other origin than

tbe worst sort of human caprice.
BENTHAM 1



I-will, &e.
to the plea-
sures of an-
tipathy,

114 Of Motives. [cHap,

adjudges it to him. In this case the motive is by every body
deemed abominable, and is termed injustice and pertiality.
4. You detect a statesman in receiving bribes : out of regard to
the public interest, you give information of it, and prosecute
him. Inthis case, by all who acknowledge your conduct to have
originated from this motive, your motive will be deemed a laud-
able one, and styled public spirit. But his friends and adherents
will not choose to account for your conduct in anysuch manner:
they will rather attribute it to party enmity. 5. You find a man
on the point of starving : you relieve him; and save hislife. In
this case your motive will by every body be accounted laudable,
anditwillbetermed compassion, pity, charity, benevolence. Yet
in all these cases the motive is the same: it is neither more nor
less than the motive of good-will,

XXVI. To the pleasures of malevolence, or antipathy, corre-
sponds the motive which, in a neutral sense, is termed antipathy
or displeasure: and,in particular cases, dislike,aversion, abhor-
rence, and indignation : in a neutral sense, or perhaps a sense
leaning a little to the bad side, ill-will : and, in particular cases,
anger, wrath, and enmity. Inabad senseitisstyled, in different
cases, wrath, spleen, ill-humour, hatred, malice, rancour, rage,
fury, cruelty, tyranny, envy,jealousy, revenge, misanthropy, and
by other names, which it is hardly worth while to endeavour to
collect. Like good-will, it is used with epithets expressive of
the persons who are the objects of the affection. Hence we hear
of party enmity, party rage, and so forth. Ina good sense there
seems to be no single name forit. In compound expressions it
may be spoken of in such a sense, by epithets, such as just and
laudable, prefixed to words that arc used in a neutral or nearly
neutral sense.

1. Youreb a man : he prosecutes you, and gets you punished :

! Here, as elsewhere, it may be observed, that the same words whioh sre
mentioned 48 names of motives, are also many of them names of passions,
appetites,and affections: fictitious entities, which are framed only by con-
sidering pleasures or pains in some %z:xcular point of view. Some of them
are slso names of moral qualities. This branch of nomenclature is remark-
ably entangled : to unravel it completely would take up a whole volume ;
not a syllable of which would belong properly to the present design.
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out of resentment you set upon him, and hang him with your
own hands. Inthis case your motive will universally be deemed
detestable, and will be called malice, cruelty, revenge, and so
forth. 2. A man has stolen a little money from you : out of
resentment you prosecute him, and get him hanged by course of
law. In this case people will probably be a little divided in
their opinions about your motive : your friends will deem it a
laudable one, and call it & just or laudable resentment : your
enemies will perhaps be disposed to deem it blameable, and call
it cruelty, malice, revenge, and so forth: to obviate which, your
friends will try perhaps to change the motive, and call it public
spirit. 3. A man has murdered your father: out of resentment
you prosecute him, and get him put to death in course of law.
In this case your motive will be universally deemed & landable
one, and styled, as before, a just or laudable resentment : and
your friends, in order to bring forward the more amiable prin-
ciple from which the malevolent one, which was your immediate
motive, took its rise, will be for keeping the latter out of sight,
speaking of the former only, under some such name as filial
piety. Yet in all these cases the motive is the same: it is
neither more nor less than the motive of ill-will.

XXVII. To the several sorts of pains, or at least to all such seitpreser.
of them as are conceived to subsist in an intense degree, and to Z}‘}E‘z&e‘:’ﬂ
death, which, as far as we can perceive, i8 the termination of all mf,l: of
the pleasures, as well as all the pains we are acquainted with,
corresponds the motive, which in a neutral sense is styled, in
general, self-preservation: thedesireof preservingone’sself from
the pain or evil in question. Now in many instances the desire
of pleasure, and the sense of pain, run into one another undis-
tinguishably. Self-preservation, therefore, where the degree of
the pain which it corresponds to is but slight will scarcely be
distinguishable, by any precise line, from the motives corre-
sponding to the several sorts of pleasures. Thus in the case of
the pains of hunger and thirst: physical want will in many cases
be scarcely distinguishable from physical desire. Insome cases
itis styled, still in & neutral sense, self-defence, Between the

12



116 Of Motives. [cuar.

pleasures and the pains of the moral and religious sanctions,
and consequently of the motives that correspond to them, as
likewiscbetween the pleasures of amity,and the pains of enmity,
this want of boundaries has already been taken notice of. The
case 18 the same between the pleasures of wealth, and the pains
of privation corresponding to those pleasures. There are many
cases, therefore, in which it will be difficult to distinguish the
motive of self-preservation from pecuniary interest, from the
desire of ingratiating one’s self, from the love of reputation, and
from religious hope : in which cases, those more specific and
explicit names will naturally be preferred to this general and
inexplicit one. There are also a multitude of compound
names, which either are already in use, or might be devised, to
distinguish the specific branches of the motive of self-preserva-
tion from those several motives of a pleasurable origin : such as
the fear of poverty, the fear of losing such or such a man’s
regard, the fear of shame, and the fear of God. Moreover, to
the evil of death corresponds, in & neutral sense, the love of
life ; in a bad sense, cowardice : which corresponds also to the
peins of the senses, at least when considered as subsisting in an
acute degree. There seems to be no name for the love of Life
that has a good sense ; unless it be the vague and general name
of prudence.

1. To save yourself from being hanged, pilloried, imprisoned,
or fined, you poison the only person who can give evidence
against you. In thiscase your motive will universally be styled
aborinable: butasthe term self-preservation has no bad sense,
people will not care to make this use of it : they will be apt
rather to change the motive, and call it malice. 2. A woman,
having been just delivered of an illegitimate child, in order to
save herself from shame, destroys the child, or abandonsit. In
this case, also, people will call the motive a bad one, and, not
caring to speak of it under a neutral name, they will be apt to
change the motive, and call it by some such nane as cruelty.
3. To save the expense of a halfpenny, you suffer a man, whom

1 See ch v. [Pleasures and Pains], par. xxiv, xxv.
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you could preserve at that expense, to perish with want, before
your eyes. In this case your motive will be universally deemed
an abominable one ; and, to avoid calling it by so indulgent a
name as self-preservation, people will be apt to call it avarice
and niggardliness, with which indeed in this case it indistin-
guishably coincides : for the sake of finding a more reproachful
appellation, they will be apt likewise to change the motive, and
term it cruelty. 4. To put an end to the pain of hunger, you
steal a loaf of bread. In this case your motive will scarcely,
perhaps, be deemed a very bad one; and, in order to express
more indulgence for it, people will be apt to find a stronger
name for it than self-preservation, terming it necessity. 5. To
save yourself from drowning, you beat off an innocent man who
has got hold of the same plank. In this case your motive will
in general be deemed neither good nor bad, and it will be termed
self-preservation, or necessity, or the love of life. 6. To save
your life from a gang of robbers, you kill them in the conflict.
In this cage the motive may, perhaps, be deemed rather laudable
than otherwise, and, besides self-preservation, is styled also self-
defence. 7. A soldier is sent out upon a party against a weaker
party of the enemy : before he gets up with them, to save his
life, he runs away. In this case the motive will universally be
deemed a contemptible one, and will be called cowardice. Yet
in all these various cases, the motive is still the same. It is
neither more nor less than self-preservation.

XXVIII. In particular, to the pains of exertion corresponds To the pains
the motive, which, in a neutral sense, may be termed the love f}f.:xlg:g%';
of case, or by a longer circumlocution, the desire of avoiding ™
trouble. In a bad sense, it i3 termed indolencel, It seems to
have no name that carries with it a good sense.

1. To save the trouble of taking care of it, a parent leaves his
child to perish, In this case the motive will be deemed an

! It may seem odd at first sight to speak of the love of ease as giving
birth to action : but cxertion is as natural an effect of the love of ease og
Insction is, when a smaller degree of exertion promises to exempt & man
from a greater.
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abominable one, and, because indolence will seem too mild a
name for it, the motive will, perhaps, be charged, and spoken
of under some such term as cruelty. 2. To save yourself from
an illegal slavery, you make your escape. In this case the
motive will be deemed certeinly not a bad one : and, because
indolence, or even the love of ease, will be thought teo unfa-
vourable 8 name for it, it will, perhaps, be styled the love of
liberty. 3. A mechanic, in order to save his labour, makes an
improvement in his machinery. In this ease, people will look
upon his motive as & good one; and finding no name for it that
carries a good sense, they will be disposed to keep the motive
out of sight : they will speak rather of his ingenuity, than of
the motive which was the means of his manifesting that quality.
Yet in all these cases the motive is the same : it 1s neither more
nor less than the love of ease.

Motves can X XIX. It appears then that there is no such thing as any

only be bad . s 3 e .
with refor.Sort of motive which is a bad one in itself : nor, consequently,

ence to the . . s s . .
most fre- a0y such thing as a sort of motive, which in itself is exclusively

Si‘&’:ﬁ.f%’i“ a good one. And as to their effects, it appears too that these

sheir effecls. , e sometimes bad, at other times either indifferent or good :
and this appears to be the case with every sort of motive. If
any sort of motwve then is either good or bad on the score of s
effects, this 1s the case only on individual occasions, and with in-
dwidual motives ; and this 18 the case with one sort of motive
as well as with another. Ifany sort of motive then can, in con-
sideration of its effects, be termed with any propriety a bad one,
it can only be with reference to the balance of all the effects it
may have had of both kinds within a given period, that is, of
its most usual tendency.

How 1t is XXX. What then ? (it will be said) are not lust, cruelty,

that mo- .\ . . g0
tives, such gvarice, bad motives? Is there so much as any one individual

lust, ava- .. . . . .
Tico, B a1 occasion, in which motives like these can be otherwise than bad ?
constantly . - .
bad, No, certainly : and yet the proposition, that there is no one
sort of motive but what will on many occasions be a good one,
is nevertheless true. The fact is, that these are names which, if

properly applied, are never applied but in the cases where the
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motives they signify happen to be bad. The names of these
motives, considered apart from their effects, are sexual desire,
displeasure, and pecuniary interest. To sexualdesire, when the
effects of it are looked upon as bad, is given the name of lust.
Now lust is always a bad motive. Why? Because if the case
be such, that the effects of the motive are not bad, it does not
go, or at least ought not to go, by the name of lust. The case
s, then, that when I say, ‘ Lust is a bad motive,’ it is a propo-
sition that merely concerns the import of the word lust ; and
which would be false if transferred to the other word used for
the same motive, sexual desire. Hence we see the emptiness of
all those rhapsodies of common-place morality, which consist in
the taking of such names as lust, cruelty, and avarice, and
branding them with marks of reprobation: applied to the thing,
they are false ; applied to the xame, they are true indeed, but
nugatory. Would you do a real service to mankind, show them
the cases in which sexual desire merits the name of lust ; dis-
pleasure, thatof cruelty; and pecuniary interest, that of avarice.
XXXI. If it were necessary to apply such denominations as Under the

. . . . nbove re-
good, bad, and indifferent to motives, they might be classed in ;r:tzgt;‘tvlgw:
. . . - S INA
the following manner, in consideration of the mostfrequent com- be d;;\-xan. ty
. . . . 18,
plexion of their effects. In the class of good motives might begood, bad,

placed the articles of, 1. Good-will. 2. Love of reputation. Forentor

3. Desire of amity. And, 4. Religion. In the class of bad """
motives, 5. Displeasure. In the class of neutral or indifferent,
motives, 6. Physical desire. 7. Pecuniary interest. 8. Love

of power. q. Self-preservation ; as including the fear of the
pains of the senses, the love of ease, and the love of life.

XXXII. This method of arrangement, however, cannot but Inconveni-
beimperfect ; and the nomenclature belonging toitisin danger estoution.
of being fallacious. For by what method of investigation can a
man be assured, that with regard to the motives ranked under
the name of good, the good effects they have had, from the be-
ginning of the world, have, in each of the four species com-
prised under this name, been superior to the bad ? still more
difficulty would a man find in assuring himself, that with regard

Y L amr . s
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to those which are ranked under the name of neutral or indif-
ferent, the effects they have had have exactly balanced each
other, the value of the good being neither greater nor less than
that of the bad. 1tis to be considered, that the interests of the
person himself can no more be left out of the estimate, than
those of the rest of the community. For what would become of
the species, if it were not for the motives of hunger and thirst,
sexual desire, the fear of pain, and the love of life ? Nor in the
actual constitution of human nature is the motive of displeasure
less necessary, perhaps, than any of the others: although a
system, in which the business of life might be carried on without
it, might possibly be conceived. It seems, therefore, that they
could scarcely, without great danger of mistakes, be distin-
guished in this manner even with reference to each other.
XXXIII. The only way, it should seem, in which a motive

imstanoes , can With safety and propriety be styled good or bad, is with

cau bo
17rbzu'1-sood

Motives dis-

reference to its effects in each individual instance ; and princi-
pally from the intention it gives birth to : from which arise, as
will be shown hereafter, the most material part of its effects.
A motive is good, when the intention it gives birth to is a good
one; bad, when the intention is a bad one : and an intention is
good or bad, according to the material consequences that are the
objects of it. So far is it from the goodness of the intention’s
being to be known only from the species of the motive. But
from one and the same motive, as we have seen, may result in-
tentions of every sort of complexion whatsoever. This circum-
stance, therefore, can afford no clue for the arrangement of the
severa! sorts of motives.

XXXIV. A more commodious method, therefore, it should

socnl, geem, would be to distribute them according to the influence
. which they appear to have on the interests of the other members

of the community, laying those of the party himself out of the
question: to wit,according to the tendency whichtheyappear to
have to unite, or disunite, his interests and theirs. On this plan
they may be distinguished into social, dissocial, and self-regard-
ing. Inthesocial class may bereckoned, 1. Good-will. 2. Love

e et e et A =
. e S i S s
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of reputation. 3. Desire of amity. 4. Religion. In the dis-
social may be placed, 5. Displeasure. In the self-regarding
class, 6. Physical desire. 7. Pecuniary interest. 8. Love of
power. Q. Self-preservation; asincluding the fear of the pains
of the senses, the love of ease, and the love of life.
XXXYV. With respect to the motives that have been termed —sosial,
social, if any farther distinction should be of use, to that of sooidl, an

semi-socidl

good-will alone may be applied the epithet of purely-social
while the love of reputation, the desire of amity, and the motive

of religion, may together be comprised under the division of

semi-social : the social tendency being much more constant and

unequivocal in the former than in any of the three latter.

Indeed these last, social as they may be termed, are self-regard-

ing at the same time 1.

§ 4. Order of pre-eminence among motsves.

XXXVI. Of all these sorts of motives, good-will is that of The dictates

. . . : . of good-will
which the dictates?, taken in & general view, are surest of coin- are the
surest of

ciding with those of the principle of utility. For the dictates coinading

of utility are neither more nor less than the dictates of the most f :’%,H’;g?e
extensive? and enlightened (that is well-advised ) benevolence.

The dictates of the other motives may be conformable to those

of utility, or repugnant, as it may happen.

XXXVII. In this, however, it is taken for granted, that in Yet do not
the case in question the dictates of benevolence are not contra-" ol cases
dicted by those of a more extensive, that is enlarged, benevo-
lence. Now when the dictates of benevolence, as respecting the
interests of & certain set of persons, are repugnant to the dictates

! ‘Religion,’ says the pious Addison, sornewhere in the Spectator, ‘is the
highest species of self-love.’

! When s man is supposed to be prompted by any motive to engage, or Laws and dic-
not to engage, in such or such an action, it may be of use, for the conve- 'a‘l'f:sﬁ'ﬁfr‘r‘::‘
nience of discourse, to speak of such motive as giving birth to an imaginary metives
kind of law or dictate, injoining him to engage, or not to engage, in it %

! See ch. iv. [Value], and ch. vi. [Senstbility], par. xxi.

¢ See ch. ix. [Consciousness).

! See ch. 1.
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of the same motive, as respecting the more important! interests
of another set of persons, the former dictates, 1t is evident, are
repealed, as it were, by the latter : and a man, were he to be
governed by the former, could scarcely, with propriety, be said
to be governed by the dictates of benevolence. On this account,
were the motives on both sides sure to be alike present to a
man’s mind, the case of such a repugrancy would hardly be
worth distinguishing, since the partial benevolence might be
considered as swallowed up in the more extensive: if the former
prevailed, and governed the action, it must be considered as not
owing its birth to benevolence, but to some other motive : if the
latter prevailed, the former might be considered as having no
effect. But the case is, that a partial benevolence may govern
the action, without entering into any direct competition with
the more extensive benevolence,which would forbid it ; because
the interests of the less numerous assemblage of persons may be
present to a man’s mind, at a time when those of the more
numerous are either not present, or, if present, make no impres-
sion. Itisin this way that the dictates of this motive may be
repugnant to utility, yet still be the dictates of benevolence.
What makes those of private benevolence conformable upon the
whole to the principle of utility, is, that in general they stand
unopposed by those of public : if they are repugnant to them, it
is only by accident. What makes them the more conformable,
i8, that in a civilized society, in most of the cases in which they
would of themselves be apt to run counter to those of public
benevolence, they find themselves opposed by stronger motives
of the self-regarding class, which are played off against them by
the laws ; and that it is only in cases where they stand unop-
posed bythe other more salutarydictates, that they are left free.
An act of injustice or cruelty, committed by s man for the sake
of his father or his son, is punished, and with reason, as much
as if it were committed for his own.

XXXVIII. After good-will, the motive of which the dictates
seem to have the next best chance for coinciding with those of

1 Or valuable. Bee ch. iv. [Value].
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utility, is that of the love of reputation. There is but one cir-
cumstancewhich prevents the dictates of this motive{rom coin-
ciding in all cases with those of the former. This is, that men
in their likings and dislikings, in the dispositions they manifest
to annex to any mode of conduct their approbation or their dis-
approbation, and in consequence to the person who appears to
practise it, their good or their ill will, do not govern themselves
exclusively by the principle of utility. Sometimes it is the
principle of asceticism they are guided by : sometimes the prin-
cipleof sympathyand antipathy. Thereisanothercircumstance,
whichdiminishes, not their conformity to the principle of utility,
but only their efficacy in comparison with the dictates of the
motive of benevolence. The dictates of this motive will operate
asstrongly in secret as in public: whether it appears likely that
the conduct which they recommend will be known or not:
those of the love of reputation will coincide with those of bene-
volence only in proportion as & man’s conduct seems likely to
beknown. This circumstance, however, does not make so much
difference as at first sight might appear. Acts, in proportion
as they are material, are apt to become known?®: and in point
of reputation, the slightest suspicion often serves for proof.
Besides, if an act be a disreputable one, it i3 not any assurance
a man can have of the secrecy of the particular act in question,
that will of course surmount the objections he may have against
engaging in it. Though the act in question should remain
secret, it will go towards forming a habit, which may give birth
to other acts, that may not meet with the same good fortune.
There is no human being, perhaps, who is at years of discretion,
on whom considerations of this sort have not some weight : and
they have the more weight upon a man, in proportion to the
strength of hisintellectual powers, and the firmness of his mind?.
Add to this, the influence which habit itself, when once formed,
has in restraining a man from acts towards which, fromn the
view of the disrepute annexed to them, as well as from any

1 See B. II. tit. {Evidence].
2 See ch. vi. [Sensibility], par. xii, xiii.
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other cause, he has contracted an aversion. The influence of
babit, in such cases, is a matter of fact, which, though not
readily accounted for, is acknowledged and indubitablel.

XXXIX. After the dictates of the love of reputation come,
asit should seem, those of the desire of amity. The former are
disposed to coincide with those of utility, inasmuch as they are
disposed to coincide with thase of benevolence. Now those of
the desire of amity are apt also to coincide, in a certain sort,
with those of benevolence. But the sort of benevolence with
the dictates of which the love of reputation coincides, is the
more extensive ; that with which those of the desire of amity
coincide, the less extensive. Those of the love of amity have
still, however, the advantage of those of the self-regarding motives.
The former, at one period or other of his life, dispose & man to
contribute to thehappiness of a considerable number of persons:
the latter, from the beginning of life to the end of it, confine
themselves to the care of that single individual. The dictates
of the desire of amity, it is plain, will approach nearer to a coin-
cidence with those of the love of reputation, and thence with
those of utility, in proportion, cateris paribus, to the number of
the persons whose amity & man has occasion to desire : and
hence it is, for example, that an English member of parliament,
with all his own weaknesses, and all the follies of the people
whose amity he has to cultivate, is probably, in general, a better
character than the secretary of a visier at Constantinople, or of
a naib in Indostan.

XL. The dictates of religion are, under the infinite diversity
of religions, so extremely variable, that it is difficult to know
what general account to give of them, or in what rank to place
the motivethey belong to. Uponthemention of religion, people’s
first thoughts turn naturally to the religion they themselves pro-

1 Btrictly speeking, habit, being but a fictitious entity, and not really
any thing distinct from the acts or perceptions by which it is said to be
formed, cannot be the canse of any thing. The enigms, however, may be
satisfactorily solved upon the principle of association, of the nature and
force of which a very satisfactory account may be seen in Dr. Priestley’s
edition of Hartley on Man.
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fess. Thisis a great source of miscalculation, and hasa tendency
to place this sort of motive in & higher rank than it deserves.
The dictates of religion would coincide, in all cases, with those
of utility, were the Being, who is the object of religion, univer-
sally supposed to be as benevolent as he is supposed to be wise
and powerful ; and were the notions entertained of his benevo-
lence, at the same time, as correct as those which are entertained
of his wisdom and his power. Unhappily, however, neither of
theseis the case. Heis universally supposed to be all-powerful :
for by the Deity, what else does any man mean than the Being,
whatever he be,by whom every thingis done ? And as to know-
ledge, by the same rule that he should know one thing he should
know another. These notions seem to be as correct, for all
material purposes, asthey are universal. But amongthe votaries
of religion (of which number the multifarious fraternity of Chris-
tians is but a small part) there scem to be but few (I will not
say how few) who are real believers in his benevolence. They
call him benevolent in words, but they do not mean that he is
soinreality. They do not mean, that he is benevolent as man
is conceived to be benevolent : they do not mean thet he is
benevolent in theonly sensein which benevolence has a meaning.
Forif they did,they would recognise that the dictates of religion
could be neither more nor less than the dictates of utility : not
a tittle different : not a tittle less or more. But the case is,
that on a thousand occasions they turn their backs on the prin-
ciple of utility. They go astray after the strange principles its
antagonists : sometimes it is the principle of asceticism : some-
times the principle of sympathy and antipathy I, Accordingly,
the ides they bear in their minds, on such occasions, is but too
often the idea of malevolence ; to which idea, stripping it of its
own proper name, they bestow the specious appellation of the
social motive2. The dictates of religion, in short, are no other

! Ch. ii. [Principles Adverse], par. xviii.

! Sometimes, in order the better to conceal the cheat (from their own
eyes doubtless as well as from others) they set up & phantom of their own,

which they call Justice: whose dictates are to modify (which being ex-
Plained, means to oppose) the dictates of benevolence. But justice, in the
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than the dictates of that principle which has been already men-
tioned under the name of the theological principle 1. These, as
has been observed, are just as it may happen, according to the
biases of the person in question, copies of the dictates of one or
other of the three original principles : sometimes, indeed, of the
dictates of utility: but frequentlyof those of asceticism, or those
of sympathy and antipathy. In this respect they are only ona
par with the dictates of the love of reputation : in another they
are below it. The dictates of religion are in all places inter-
mixed moreorless with dictatesunconformable to those of utility,
deduced from texts, well orill interpreted, of the writings held
for sacred by each sect : unconformable, by imposing practices
sometimes inconvenient to a man’s self, sometimes pernicious to
the rest of the community. The sufferings of uncalled martyrs,
the calamities of holy wars and religious persecutions, the mis-
chiefs of intolerant laws, (objects which can here only be glanced
at,not detailed)are so many additional mischiefs over and above
the number of those which were ever brought into the world by
the love of reputation. On the other hand, it is manifest, that
with respect to the power of operating in secret, the dictates of
religion have the same advantage over those of the love of repu-
tation, and the desire of amity, asis possessed by the dictates of
benevolence.

XLI. Happily, the dictates of religion seem to approachnearer
and nearer to a coincidence with thosc of utility every day. But
why ? Because the dictates of the moral sanction do so: and
those coincide with or are influenced by these. Men of the worst
religions, influenced by the voice and practice of the surrounding
world, borrow continually 8 new and a new leaf out of the book
of utility : and with these, in order not to break with their
only sense in which it has & meaning, is an imaginary personage, feigned

for the convenience of discourse, whose dictates are the dictates of utility,
applied to certain particular cases. Justice, then, is nothing more than an
imaginary instrument, employed to forward on certain occasions, and by
certain means, the purposes of benevolence. The dictates of justice are
nothing more than & of the dictates of benevolence, wl_uch, on certain
occasions, are applied to certain subjects ; to wit, to certain aotions,

1 See ch. ii. [Br'mciples Adverse, &c.]
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religion, they endeavour, sometimes with violence enough, to
patch together and adorn the repositories of their faith.

XLIL As to the self-regarding and dissocial niotives, the Afterwards
order that takes place among these, and the preceding one, in seif. vechrd-
point of extra-regarding influence, is too evident to need insist- an‘ﬁﬁg:ﬁ;s
ing on. As to the order that takes place among the motives p};;:s?xrrgls‘
of the self-regarding class, considered in comparison with one
another, there seems to be no difference which on this occasion
would beworthmentioning. With respecttothe dissocialmotive,
it makes a difference (with regard to its extra-regarding effects)
from which of two sources it originates ; whether from self-
regarding or from social considerations. The displeasure you
conceive against 4 man may be founded either on some act
which offends you in the first instance, oron an act which offends
you no otherwise than because you look upon it as being pre-
judicial to some other party on whose behalf you interest your-
self : which other party may be of course either a determinate
individual, or any assemblage of individuals, determinate or in-
determinate !. It is obvious enough, that & motive, though in
itself dissocial, may, by issuing from a social origin, possess a
social tendency; and that its tendency, in this case, is likely to
be the more social, the more enlarged the description is of the
persons whose interests you espouse. Displeasure, venting itself
against & man, on account of & mischief supposed to be done by
him to the public, may be more social in its effects than any
good-will, the exertions of which are confined to an individual 2.

§ 5. Conflict among motives.

XLII1. When a man has it in contemplation to engage in any Motwes im-
action, heis frequently acted upon at the same time by the force %g%smﬁgg,
of divers motives : one motive, or set of motives, acting in one
direction ; another motive, or set of motives, acting asit werein
an opposite direction. The motives on one side disposing him

to engagein the action: those on the other, disposing him not to

1 Sec ch. vi. [Sensibility), par. xxi.
* See suprg, par. Xxxvii.
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engage in it. Now, any motive, the influence of which tends to
dispose him to engage in the action in question, may be termed
an empelling motive : any motive, the influence of which tends
to dispose him not to engage in it, a restraining motive. But
these appellations may of course be interchanged, according as
the act is of the positive kind, or the negativel.

What are XLIV. It has been shown, that there is no sort of motive but

the motives R . .
wmost fre-  1nay give birth to any sort of action. It follows, therefore, that

Haeante. there are no two motives but may come to be opposed to one
another. Where the tendency of the act is bad, the most
common case is for it to have been dictated by a motive cither
of the self-regarding, or of the dissocial class. In such case the
motiveof benevolence has commonly beenacting, thoughineffec-
tually, in the character of a restraining motive.

Exampleto  XLV. An example may be of use, to show the variety of con-

illustrate a . . .
struggle  tending motives, by which a man may be acted upon at the

%ﬁﬁéfm- same time. Crillon, a Catholic (at a time when it was generally
thought meritorious among Catholics to extirpate Protestants),
was ordered by his king, Charles IX. of France, to fall privately
upon Coligny, a Protestant, and assassinate him : his answer
was, ¢ Excuse me, Sire; but I'll fight him with all my heart2’
Here, then, were all the three forces above mentioned, including
that of the political sanction, acting upon him at once. By
the political sanction, or at least so much of the force of
it as such a mandate, from such a sovereign, issued on such an
occasion, might be supposed to carry with it, he was enjoined to
put Coligny to death in the way of assassination : by the reli-
glous sanction, that is, by the dictates of religious zeal, he was
enjoined to put him todeathin any way: by the moralsanction,
or in other words, by the dictates of honour, that is, of the love
of reputation, he was permitted (which permission, when coupled
with the mandates of his sovereign, operated, he conceived,as an
injunction) to fight the adversary upon equal terms : by the

1 See ch. vii. [Actions], par. viil
* The idea of the case here supposed is taken from an amecdote in real
history, but varies from it in several particulars.
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dictates of enlarged benevolence (supposing the mandate to be
unjustifiable) he was enjoined not to attempt his hfein any way,
but to remain at peace with him : supposing the mandate to
be unjustifiable, by the dictates of private benevolence he was
enjoined not to meddle with him at any rate. Among this
confusion of repugnant dictates, Crillon, it seems, gave the pre-
ference, in the first place, to those of honour: in the next
place, to those of benevolence. He would have fought, had
his offer been accepted ; as it was not, he remained at peace.

Here a multitude of questions might arise. Supposing the
dictates of the political sanction to follow the mandate of the
sovereign,of whatkind werethe motives which theyafforded him
for compliance ? The answer i3, of the self-regarding kind at
any rate : inasmuch as, by the supposition, it was in the power
of the sovereign to punish him for non-compliance, or reward
him for compliance. Did they afford him the motive of re-
ligion ! (I mean independently of the circumstance of heresy
above mentioned) the answer is, Yes, if his notion was, that it
was God’s pleasure he should comply with them ; No, if it was
not. Did they afford him the motive of the love of reputation ?
Yes, if it was his notion that the world would expect and re-
quire that he should comply with them : No, ifit wasnot. Did
theyafford himthat of benevolence? Yes, ifitwashisnotionthat
the community would upon the whole be the better for his com-
plying with them ; No,ifit wasnot. Butdid the dictates of the
political sanction, in the case in question, actually follow the
mandastes of the sovereign : in other words, was such a mandate
legal ? This we see is a mere question of local jurisprudence.
altogether foreign to the present purpose.

XLVI. What is bere said about the goodness and badness of Practicaluse
motives, is far from being a mere matter of words. There will quuam':g%‘ni
be occasion to make use of it hereafter for various important ot
purposes. I shall have need of it for the sake of dissipating
various prejudices, which are of disservice to the community,
gometimes by cherishing the flame of civil dissensions?, at other

1 Seo B. L tit. [Rebellion].
BENTHAY K
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times, by obstructing the course of justice. It will be shown,
that in the case of many offences?, the consideration of the
motive is 8 most material one : for that in the first place it
makes & very material difference in the magnitude of the mis-
chief?: in the next place, that it is easy to be ascertained ; and
thence may be made a ground for a difference in the demand for
punishment : but thatin other cases it is altogether incapable of
being ascertained ; and that, were it capable of being ever so
well ascertained, good or bad, it could make no difference in the
demand for punishment : that in all cases, the motive that may
happen to governa prosecutor, is a consideration totallyimma.-
terial: whence may be seen the mischievousness of the prejudice
thatis so apt to be entertained against informers ; and the con-
sequence it is of that the judge, in particular, should be proof
against the influence of such delusions,

Lastly, The subject of motives is one with which it is neces-
sary to be acquainted, in order to pass a judgment on any
means that may be proposed for combating offences in their
source %

But before the theoretical foundation for these practical ob-
servations can be completely laid, it is necessary we should say
something on the subject of disposition : which, accordingly, will
furnish matter for the ensuing chapter.

! See B. L tit. [Simp. corp. injuries). Ib. tit. [Homicide].

2 See ch. xi. { Dispositions).
* See Append. tit. [Preventive Institutions].



CHAPTER XI.

OF HUMAN DISPOSITIONS IN GENERAL.

I. Ix the foregoing chapter it has been shown at large, that Disposition
goodness or badness cannot, with any propriety, be predicated """
of motives. Is there nothing then about a man that can pro-
perly be termed good or bad, when, on such or such an occasion,
he suffers himself to be governed by such or such a motive?

Yes, certainly : his disposition. Now disposition i8 a kind of
fictitious entity, feigned for the convenience of discourse, in
order to express what there is supposed to be permanent in a
man’s frame of mind, whero, on such or such an occasion, he has
been influenced by such or such a motive, to engage in &n act,
which, as it appeared to him, was of such or such a tendency.

I1. Itis with disposition as with every thing else : it will be o far it
good or bad according to its effects : according to the effects it the present
has in augmenting or diminishing the happiness of the com- sublect
munity. A man’s disposition may accordingly be considered in
two points of view : according to the influence 1t has, either,

I. on his own happiness: or, 2. on the happiness of others.
Viewed in both these lights together, or in either of them in-
discriminately, it may be termed, on the one band, good ; on
the other, bad; or, in flagrant cases, depraved!. Viewed in the

! It might also be termed virtuous, or vicious. The only objection to
the use of those terms on the present occasion is,the great quantity of good
and bad repute that respectively stand annexed to them. Theinconve-
nience of tEis is, their being apt to annex an ill-proportioned measare of
disrepute to dispositions which are ill-constituted only with respect to the
party himself: involving them in such a degree of ignominy as should be

appropristed to such dispositions only as are mischievous with regard to
others. To exalt weaknesses to & level with crimes, is a way to diminish

X3
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former of these lights, it has scarcely any peculiar name, which
has as yet been appropriated toit. It might be termed, though
but. inexpressively, frail or infirm, on the one hand : sound or
firm, on the other. Viewed in the other light, it might be
termed beneficent, or meritorious, on the one hand : pernicious
or mischievous, on the other. Now of that branch of & man’s
disposition, the effects of which regard in the first instance only
himself, there needs not much to be said here. To reform it
when bad, is the business rather of the moralist than the legis-
lator : norisit susceptible of those various modifications which
make g0 material a difference in the effects of the other. Again,
with respect to that part of it, the effects whereof regard others
in the first instance, it is only in as far as it is of a mischievous
nature that the penal branch of law has any immediate concern
withit : inas far agit may be of a beneficent nature, it belongs
to s hitherto but little cultivated, and as yet unnamed branch of
law, which might be styled the remuneratory.

II1. A man then is said to be of a mischievous disposition,
when, by the influence of no matter what motives, he is pre-
sumed to be more apt to engage, or form intentions of engaging,
in acts which are apparently of a pernicious tendency, than in
such asare apparently of a beneficial tendency: of a meritorious
or beneficent disposition in the opposite case.

IV. I'say presumed: for, by the supposition, all that appears

@ition is, can i3 one single action, attended with one single train of circum-
on

mi of
presump-
tion.

1t depends
upon what

stances : but from that degree of consistency and uniformity
which experience has shown to be observable in the different
sctions of the same person, the probable existence (past or
future) of a number of acts of a similar nature, is naturally and
justly inferred from the observation of one single one. Under
such circumstances, such as the motive proves to be in one in-
stance, such is the disposition to be presumed to be in others.

V. 1 say apparently mischievous : that is, apparently with

the abhorrence which ought to be reserved for crimes. To exalt small evils
to a level with t ones, is the way to diminish the ehare of attention
which ought to be paid to great ones.
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regard to him: such as to him appear to possess that tendency: the acte
for from the mere event, independent of what to him it appears b
beforehand likely to be, nothing can be inferred on either side.
If to him it appears likely to be mischievous, in such case,
though in the upshot it should prove innocent, or even bene-
ficial, it makes no difference ; there is not the less reason for
presuming his disposition to be a bad one: if to him it appears
likely to be beneficial or innocent, in such case, though in the
upshot it should prove pernicious, there is not the more reason
on that account for presuming his disposition to be a good one.
And here we see the importance of the circumstances of inten-
tionality, conseiousness?, unconsciousness? and mis-supposal®.

VI. The truth of these positions depends upon two others, Which paai-
both of them sufficiently verified by experience : The one i3, grounded on
thatin the ordinary course of things the consequences of actions 1 The cor-
commonly turn out conformable tointentions. A man who sets permeen i
up a butcher’s shop, and deals in beef, when he intends to knock ctf,ﬁ:':m'“d
down an ox, commonly does knock down an ox; though by ¥¢"***
some unlucky accident he may chance to miss his blow and
knock down a man : he who sets up s grocer’s shop, and deals
in sugar, when he intends to sell sugar, commonly does sell
sugar: though by some unlucky accident he may chance to sell
argenic in the room of it.

VII. The other is, that a man who entertains intentions.of 2 Between

the inten-

. L .. ) - . the inten
doing mischief at one time is apt to cntertain the like intentions tions of the,
at another 3. a1 different

. imes.

VIII. There are two circumstances upon which the nature of The digposi-
the disposition, as indicated by any act, is liable to depend : jnferrea

! See ch. viii. 1 See ch. ix.

* To suppose a man to be of & good disposition, and at the ssme time A disposttion,

likely, in virtue of that very disposition, to engage in an habitual train of from i a
mischievous actions, is & contradiction in terms: nor could such a proposi- m&;‘[dgﬁ
tion ever be advanced, but from the giving, to the thing which the word not be 2 good
disposition is put for, a reality which does not belong to it. If then, for ***
example, & man of religious disposition should, in virtue of that very dis-

position, be in the habit of doing mischief, for instance,by persecuting his
neighbours, the case must be, either that his disposition, though good in

certain respeots, is not good upon the whole : or that a religious disposition

i8 not in general a good one.
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1 Pmm om the I. The apparent tendency of the act: 2. The nature of the
tondency of motive which gave birth toit. This dependency is subject to

o the different rules, according to the nature of the motive. Instating

T metye. them, I suppose all along the apparent tendency of the act tobe,
as it commonly is, the same ss the real.

ol IX. 1. Where the tendency of the act is good, and the motive

good—mo. 18 of the self-regarding kind. In this case the motive affords no

w&. inference on either side. It affords no indication of a good dis-
position : but neither does it afford any indication of a bad
one.

A baker sells his bread to a hungry man who asks for it.
This, we see, is one of those acts of which, in ordinary cases, the
tendency is unquestionably good. The baker’s motive is the
ordinary commercial motive of pecuniary interest. It is plain,
that there is nothing in the transaction, thus stated, that can
afford the least ground for presuming that the baker ia a better
or a worse man than any of his neighbours.

oS3t X. 2. Where the tendency of the act is bad, and the motive,
zﬂmic, as before, is of the self-regarding kind. In this case the dispo-
ing. sition indicated 1s a mischievous one.

A man steals bread out of a baker’s shop : thisis one of those
acts of which the tendency will readily be acknowledged to be
bad. Why, and in what respects it is so, will be stated farther
on!, His motive, we will say, is that of pecuniary interest ; the
desire of getting the velue of the bread for nothing. His dispo-
sition, accordingly, appears to be a bad one : for every one will
allow a thievish disposition to be a bad one.

Case 3 XI. 3. Where the tendency of the act is good, and the motive

Tendency, . . . . .
gd—wo- s the purely social one of good-will. In this case the disposition

wit indicated is a beneficent one.

A baker gives a poor man a loaf of bread. His motive is
compassion; a name given to the motiveof bencvolence, in par-
ticular cases of its operation. The disposition indicated by the
baker, in this case, is such as every man will be ready enough to
acknowledge to be a good one.

! See ch. xii. [Consequences), and Code, B. I. tit. [Theft].
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XII. 4. Where the tendency of the act is bad, and the motive Case 4.
is the purely social one of good-will. Even in this case the dis- badmohe
position which the motive indicates is dubious: it may be a® etk
mischievous or a meritorious one, as it happens ; according as
the mischievousness of the act is more or less apparent.

XIII. It may be thought, that a case of this sort cannot This case
exist ; and that to suppose it, is a contradiction in terms. For :,‘33.?{,‘1;“{,1@
the act is one, which, by the supposition, the agent knows to be
a mischievous one. How then can it be, that good-will, that is,
the desire of doing good, could have been the motive that led
him into it ? To reconcile this, we must advert to the distine-
tion between enlarged benevolence and confined1, The motive
that led him into it, was that of confined benevolence. Had he
followed the dictates of enlarged benevolence, he would not have
done what he did. Now, although he followed the dictates of
that branch of benevolence, which in any single instance of its
exertion is mischievous, when opposed to the other, yet, as the
cases which call for the exertion of the former are, beyond com-
parison, more numerous than those which call for the exertion
of the latter, the disposition indicated by him, in following the
impulse of the former, will often be such as in a man, of the
common run of men, may be allowed to be a good one upon the
whole.

XIV. A man with & numerous family of children, on the Example L
point of starving, goes into a baker’s shop, steals a loaf, divides
1t a1l among the children, reserving none of it for himself. It
will be hard to infer that that man’s disposition is a mischievous
one upon the whole. Alter the case, give him but one child,
and thathungry perhaps, but in no imminent dangerof starving:
and now let the man set fire to a house full of people, for the
sake of stealing money out of it to buy the bread with. The dis-
position here indicated will hardly be looked upou as a good oue.

XV. Another case will appear more difficult to decide than Example 11.
either. Ravaillac assassinated one of the best and wisest of
sovereigns, at & time when a good and wise sovereign, & blessing

! See ch. x. [Motives].
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at all times so valuable to a state, was particularly precious :
and that to theinhabitants of a populous and extensive empire.
Heis taken, and doomed to the most excruciating tortures. His
son, well persuaded of his being a sincere penitent, and that
mankind, in case of his being at large, would have nothing more
to fear from him, effectuates his escape. 1Is this then a signofa
good disposition in the son, or of & bad one ? Perhaps some will
auswer, of a bad one ; for, besides the interest which the nation
has in the sufferings of such a criminal, on the score of the ex-
ample, the futurc good behaviour of such a criminal is more than
any one can have sufficient ground to be persuaded of.

XVI. Well then, let Ravaillac, the son, not facilitate his
father’s escape ; but content himself with conveying poison to
him, that at the price of an easier death he may escape his tor-
ments. The decision will now, perhaps, be more difficult. The
act is a wrong one, let it be allowed, and such as ought by all
means to be punished : but is the disposition manifested by it a
bad one? Because the young man breaks the laws in this one
instance, ig it probable, that if let alone, he would break the
laws in ordinary instances, for the satisfaction of any inordinate
desires of hisown? The answer of most men would probably
be in the negative.

XVII. 5. Where the tendency of the act is good, and the
motive is a semi-social one, the love of reputation. In this case
the disposition indicated is & good one.

In a time of scarcity, a baker, for the sake of gaining the
estecm of the neighbourhood, distributes bread gratis among the
industrious poor. Let this be taken for granted : and let it be
allowed to be 8 matter of uncertainty, whether he had any real
feeling for the sufferings of those whom he has relieved, or no.
His disposition, for all that, cannot,with any pretence of reason,
be termed otherwise than a good and beneficent one. It can
only be in consequence of some very idle prejudice, if it receives
a different name®.

! The bulk of mankind, ever ready to depreciate the character of their

manklad apt toneighbours, in order, indirectly, to oxalt their own, will take occasion to
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XVIII. 6. Where the tendency of the act is bad, and the  Cases.

A A . ) . Tendency,
motive, as before, is a semi-social one, the love of reputation. m;ome.

In this case, the disposition which it indicates is more or less
good or bad : in the first place, according as the tendency of the
act i3 more or less mischievous : in the next place according as
the dictates of the moral sanction, in the society in question,
approach more or less to a coincidence with those of utility. It
does not seem probable, that in any nation, which i in a state of
tolerable civilization, in short, in any nation in which such rules
as these can come to be consulted, the dictates of the moral
sanction will so far recede from a coincidence with those of
utility (that is, of enlightened benevolence) that the disposition
indicated in this case can be otherwise than a good one upon the
whole.

XIX. An Indian receives an injury, real or imaginary, from Example L
an Indian of another tribe. He revenges it upon the person of
his antagonist with the most excruciating torments : the case
being, that cruelties inflicted on such an occasion, gain him
reputation in his own tribe. The disposition manifested in such
a case can never be deemed a good one, among & people ever

refer a motive to the class of bad ones as often as they can find one still f:g&:gm il
betier, to which the act might have owed its birth. Conscious that his
own motives are not of the best class, or persuaded that if they be, they
will not be referred to that class by others ; afraid of being taken for a
dupe, and anxious to show the reach of his penetration ; each mnan tekes
care, in the first place, to impute the conduct of every other man to the
least laudable of thiec motives that can account for it : in the next place,
when he has gone as far that way as he can, and caonot drive down the
individual motive to any lower class, he changes his battery, and attacks
the very class itself. 'I'o the love of reputation he will accordingly give a
bad name upon every occasion, calling it ostentation, vanity, or vain-glory.

Partly to the same spirit of detraction, the natural consequence of the
sensibility of men to the force of the moral sanction, partly to the influence
of the principle of asceticism, may, perhaps, be imputed the great abund-
ance of bad namcs of motives, in comparison of such as are good or neutral:
and, in particular, the total want of neutral names for the motives of sexual
desire, physical desire in general, and pecuniary intersat. The superior
abundance, even of good names, m coruparison of neutral ones, would, if
examined, be found rather to confirm than disprove the above remark. The
language of a peaple on these points may, perhaps, serve 1n some measuro
as a key to their moral sentiments. But such speculative disquisitions are
foreign to the purpose of the present work.
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so few degrees advanced, in point of civilization, above the
Indians.

Emuplell.  XX. A nobleman (to come back to Europe) contracts & debt
with a poor tradesman. The same nobleman, presently after-
wards, contracts a debt, to the same amount, to another noble-
man, at play. He is unable to pay both : he pays the whole
debt to the companion of his amusements, and no part of it to
the tradesman. The disposition manifested in this case can
scarcely be termed otherwise than a bad one. It is certainly,
however, not so bad as if he had paid neither. The principle of
love of reputation, or (as it is called in the case of this partial
application of it) honour, is here opposed to the worthier prin-
ciple of benevolence, and gets the better of it. But it; gets the
better also of the self-regarding principle of pecuniary interest.
The disposition, therefore, which it indicates, although not so
good a one as that in which the principle of benevolence pre-
dominates, is better than one in which the principle of self-
interest predominates. He would be the better for baving more
benevolence : but would he be the better for having no honour ?
This seems to admit of great disputel.

Cnsc 7. XXI. 7. Where the tendency of the act is good, and the
c?;?-rc‘id—egcov. motive is the semi-social one of religion. In this case, the dis-
tives pety. position indicated by it (considered with respect to the influence

of it on the man’s conduct towards others) is mamnfestly a bene-
ficent and meritorious one.

A baker distributes bread gratis among the industrious poor.
It is not that he feels for their distresses : nor is it for the sake
of gaining reputation among his neighbours. It is for the sake
of gaining the favour of the Deity : to whom, he takes for
granted, such conduct will be acceptable. The disposition mani-
fested by such conduct is plainly what every man would call a
good one.

Case 8. XXII. 8. Where the tendencyof the act is bad, and the motive
pendoncy. ¢, 15 that of religion, as before. In this case the disposition is
relgion.  qubious. Itis good or bad, and more or less good or bad, in the

! See the case of Duels discussed in B, 1. tit. [Homicide].
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first place, as the tendency of the act is more or less mischievous;
in the next place, according as the religious tenets of the person
in question approach more or less to a coincidence with the dic-
tates of utility.

XXTIII. It should seem from history, that even in nations in Thedwnosi
a tolerable state of civilization in other respects, the dictates of bad in this
religion have been found so far to recede from a coincidence
with those of utility ; in other words, from those of enlightened
benevolence; thatthedisposition indicated in thiscase may even
be a bad one upon the whole. This however is no objection to
the inference which it affords of a good disposition in those
countries (such as perhaps are most of the countries of Europe
at present) in which its dictates respecting the conduct of a man
towards other men approach very nearly to a coincidence with
those of utility. The dictates of religion, in their application to
the conduct of 8 man in what concerns himself alone, secm in
most Buropean nations to savour a good deal of the ascetic
principle: but the obedience to such mistaken dictates indicates
not any such disposition as is likely to break out into acts of
pernicious tendency with respect to others. Instancesin which
the dictates of religion lead s man into acts which are pernicious
in this latter view, seem st present to be but rare : unless it be
acts of persecution, or impolitic measures on the part of govern-
ment, where the law itself is either the principal actor or an
accomplice in the mischief. Ravaillac, instigated by no other
motive than this, gave his country one of the most fatal stabs
that a countryever received from a single hand: but happily the
Ravaillacs are but rare. They have been more frequent, how-
ever, in France than in any other country during the same
period : and it is remarkable, that in every instance it is this
motive thathasproduced them. When theydo appear, however,
nobody, I suppose, but such as themselves, will be for terming a
disposition, such as they manifest, & good one. It seems hardly
to be denied, but that they are just so much the worse for their
notions of religion ; and that had they been left to the sole
guidanceof benevolence,and theloveof reputation, without any
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religion at all, it would have been but so much the better for
mankind. One may say nearly the same thing, perhaps, of those
persons who, without any particular obligation, have taken an
active part in the execution of laws made for the punishment of
those who have the misforture to differ with the magistrate in
matters of religion, much more of the legislator himself, who has
putitin their power. If Louis XIV. had had no religion, France
would not have lost 800,000 of its most valuable subjects. The
same thing may be said of the authors of the wars called holy
ones; whether waged against personz called Infidels, or persons
branded with the still more odious name of Heretics. In Den-
mark, not a great many years ago, a sect is said to have arisen,
who, by a strange perversion of reason, took it into their heads,
that, byleading to repentance, murder, or any other horrid crime,
might be made the road to heaven. It should all along, how-
ever, be observed, that instances of this latter kind were always
rare : and that in almost all the countries of Europe, instances
of the former kind, though once abundantly frequent, have for
some time ceased. Incertain countrics, however, persecution at
home, or (what produces a degree of restraint, which is one part
of the mischiefs of persecution) I mean the disposition to perse-
cute, whensoever occasion happens, is not yet at an end : inso-
much that if there is no actual persecution, it is only because
there are no heretics ; and if there are no heretics, it i3 ouly
because there are no thinkers .

XXIV. g. Where the tendency of the act is good, and the
motive (as before) i the dissocial one of ill-will, In this case
the motive seems not to afford any indication on either side. 1t
Is no indication of a good disposition ; but neither is it any
indication of a bad one.

You bave detected a baker in selling short weight : you prose-
cute him for the cheat. It is not for the sake of gain that you
engaged in the prosecution; for there is nothing to be got by it :
it is not from public spirit : it is not for the sake of reputation ;
for there is no reputation to be got by it : it is not in the view

! 8ee B. L tit. [Offonces sgainst Religion].
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of pleasing the Deity : it is merely on account of a quarrel you
have with the man you prosecute. From the transaction, as
thusstated, there does not seem to be any thing to be said either
in favour of your disposition or againstit. The tendency of the
act is good : but you would not have engaged in it, had it not
been from a motive which there seems no particular reason to
conclude will ever prompt you to engage in an act of the same
kind again. Your motive is of that sort which may, with least
impropriety, be termed a bad one : but the act is of that sort,
which, were it engaged in ever so often, could never have any
evil tendency ; norindeed any other tendency than a good one.
By the supposition, themotive it happened to be dictated by was
that of ill-will : but the act itself is of such & nature as to have
wanted nothing but sufficient discernment on your part in order
to have been dictated by the most enlarged benevolence. Now,
from a man’s having suffered himself to beinduced to gratify his
resentment by means of an act of which the tendency is good, it
byno means follows that hewould be ready on another occasion,
through the influence of the same sort of motive, to engage in
any act of which the tendency is a bad one. The motive that
impelled you was a dissocial one : but what social motive could
there have been to restrain you? None, but what might have
been outweighed by a more enlarged motive of the same kind.
Now, because the dissocial motive prevailed when it stood alone,
it by no means follows that it would prevail when it had a social
one to combat it.

XXV, 10. Where the tendency of the act is bad, and the Case1o,
motive is the dissocial one of malevolence. In this case the 3;31‘5.?&’.".9,
disposition it indicates is of course a mischievous one. malevolence.

The man who stole the bread from the baker, as before, did it Bxample.
with no other view than merely to impoverish and afflict him :
sccordingly, when he had got the bread, he did not eat, or sell
it ; but destroyed it. That the disposition, evidenced by such
a transaction, is a bad one, is what every body must perceive
immediately.

XXVI. Thus much with respect to the circumstances from Problem—to
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messure the whi.cl’1 thfa mischievousness' or meritoriousness of a man’s dis-
;ox:i:ir;’;_dl& position is to be inferred in the gross: we come now to the
measure of that mischievousness or meritoriousness, as resulting
from those circumstances. Now with meritorious acts and dis-
positions we have no direct concern in the present work. All
that penal law is concerned to do, is to measure the depravity of
the disposition where the act is mischievous, To this object,
therefore, we shall here confine ourselves,
Amsnadiz.  XXVIIL. Itigevident, that the nature of a man’s disposition
Pomsfitutod MUSH depend upon the nature of the motives he is apt to be
L’f bt imten- influenced by: in other words, upon the degree of his sensibility
tona: to the force of such and such motives. For his disposition is, as
it were, the sum of his intentions: thedisposition he is of during
a certain period, the sum or result of his intentions during that
period. If, of the acts he has been intending to engage in during
the supposed period, those which are apparentlyof a mischievous
tendency, bear a large proportion to those which appear to him
to be of the contrary tendency, his disposition will be of the
mischievous cast: if but a small proportion, of the innocent
or upright,
Swhichowe XXVIIL Now intentions, like every thing else, are produced
tomotives. by the things that are their causes : and the causes of intentions
are motives. If, on any occasion, a man forms either a good or
a bad intention, it must be by the influence of some motive.
Aseducing  XXIX. When the act, which a motive prompts a man to
or corrupt- .. . . . S e ey
ing motive, engage in, Is of a lmsch.levous nature.a, it may, for'd.lstu_lctlon 8
wiaryor  Bake, be termed a seducing or corrupting motive : in which case
D also any motive which, in opposition to the former, acts in the
character of & restraining motive, may be styled a tulelary,
preservatory, or preserving motive,
Tutelary XXX. Tutelary motives may again be distingunished into

motives are 3 . .

f;}"ﬁ:t":c“f standing or constant, and occasional. By standing tutelary mo-

sional. tives, 1 mean such as act with more or less force in all, or at
least in most cases, tending to restrain s man from any mis-
chievous scts he may be prompted to engage in ; and that with

& force which depends upon the genersl nature of the act, rather

e
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than upon any accidental circumstance with which any indi-
vidual act of that sort may happen to be accompanied. By oc-
casional tutelary motives, I mean such motives as may chance
to act in this direction or not, according to the nature of the
act, and of the particular occasion on which the engaging in it
is brought into contemplation.

XXXI. Now it has been shown, that there is no sort of Standing
motive by which a man may not be prompted to engage in acts e e
that are of a mischievous nature ; that is, which may not come ~ Good-wil
to act in the capacity of a seducing motive. Ithas been shown,
on the other hand, that there are some motives which are re-
markably less likely to operate in this way than others. It has
also been shown, that the least likely of all is that of benevolence
or good-will : the most common tendency of which, it has been
shown, is to act in the character of a tutelary motive. It has
also been shown, that even when by accident it acts in one way
in the character of a seducing motive, still in another way it acts
in the opposite character of a tutelary one. The motive of good-
will, in as far as it respects the interests of one set of persons,
may prompt a man to engage in acts which are productive of
mischief to another and more extensive set : but this is only
because his good-will isimperfect and confined : not takinginto
contemplation the interestsof all the persons whose interestsare
at stake. The same motive, were the affection it issued from
more enlarged, would operate effectually, in the character of a
constraining motive, against that very act to whick, by the sup-
position, it gives birth. This same sort of motive may therefore,
withoutany realcontradiction ordeviationfrom truth, beranked
in thenumberof standing tutelary motives, notwithstanding the
occasions in which it may act at the same time in the character
of a seducing one.

XXXII. Thesameobservation,nearly, may beapplied to the 2. The love
semi-social motive of love of reputation. The force of this, like gi‘o;?pm.
that of the former, is liable to be divided against itself. Asin
the case of good-will, the interests of some of the persons, who
may be the objects of that sentiment, are liable to be at variance
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with those of others : so in the case of love of reputation, the
sentiments of some of the persons, whose good opinion is desired,
may be at variance with the sentiments of other persons of that
number. Now in the case of an act, which is really of & mis-
chievous nature, it can scarcely happen that there shall be no
persons whatever who will look upon it with an eye of disappro-
bation. It can scarcely ever happen, therefore, that an act really
mischievous shall not have some part at least, if not the whole,
of the force of this mative to oppose it ; nor, therefore, that this
motive should not act with some degree of force in the character
of a tutelary motive. This, therefore, may be set down as
another article in the catalogue of standing tutelary motives.

8 Thedesirr XX XIII. The same observation may be applied to the desire

ol’ amity.

4. The mo-
tivo of reli-
gion.

of amity, though not in altogether equal measure. For, not-

withstanding the mischievousness of an act, it may happen,
without much difficulty, that all the persons for whose amity a
man entertains any particular present desire which is accom-
penied with expectation, may concurin regarding it with an eye
rather of approbation than the contrary. This 18 but too apt to
be the case among such fraternities as those of thieves, smug-
glers, and many other denominations of offenders. This, how-
ever, is not constantly, nor indeed most commonly the case :
insomuch, that the desire of amity may still be regarded, upon
the whole, as a tutelary motive, were it only from the closeness
of its connexion with the love of reputation. And it may be
ranked among standing tutelary motives, since, where it does
apply, the force with which it acts, depends not upon the occa-
sional circumstances of the act which it opposes, but upon prin-
ciples as general as those upon which depend the action of the
other semi-social motives.

XXXIV. The motive of religion is not altogether in the same
case with the three former. The force of it is not, like theirs,
liable to be divided against itself. I mean in the civilized
nations of modern times, among whom the notion of the unity of
the Godhead is universal. In times of classical antiquity it was
otherwise. If a man got Venus on his side, Pallas was on the
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other: if Lolus was for him, Neptune was against him. neas,
with all his piety, had but s partial interest at the court of
heaven. That matter stands upon a different footing now-a-
days. Inany given person, the force of religion, whatever it be,
is now all of it on one side. It may balance, indeed, on which
side it shall declare itself: and it may declare itself, as we have
seen alrcady in but too many instances, on the wrong as well as
on the right. It has been, at least till lately, perhaps is still,
accustomed so much to declare itself on the wrong side, and that
in such material instances, that on that account it scemed not
proper to place it, in point of social tendency, on a level alto-
gether with the motive of benevolence. Where it does act, how-
ever, as it does in by far the greatest number of cases, in opposi-
tion to the ordinary seducing motives, it acts, like the motive
of benevolence, in an uniform manner, not depending upon the
particular circumstances that may attend the commission of the
act; but tending to oppose it, merely on account of its mis-
chievousness ; and therefore, with equal force, in whatsoever
circumstances it may be proposed to be committed. This, there-
fore, may also be added to the catalogue of standing tutelary
motives.

XXXV. As to the motives which may operate occasionally oceasionsl
in the character of tutelary motives, these, it has been already t:‘v*:féi;{,:’ o
intimated, are of various sorts, and various degrees of strength ever. hatso-
in various offences : depending not only upon the nature of the
offence, but upon the accidental circumstances in which the idea
of engaging in it may come in contemplation. Nor is there any
sort of motive which may not come to operate in this character ;
as may be casily conceived. A thief, for instance, may be pre-
vented from engaging in a projected schere of house-breaking,
by sitting too long over his bottle !, by & visit from his doxy, by
the occasion he may have to go elsewhere, in order to recetve his
dividend of a former booty ?; and soon.

XXXVI. There are some motives, however, which seem more Motivesthat

! Love of the pleasures of the palate.
* Pecuniary interest.
BENTHAM L
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arc particu- apt to act in this character than others ; especially as things are
n‘i‘:;. Tnfue nOW constituted, now that the law has every where opposed to
e Tove the force of the principal seducing motives, artificial tutelary

3 Sepre. motives of its own creation. Of the motives here meant it will

sermation.  he necessary to take a general view. They seem to be reducible
to two heads; viz. 1. Thelove of ease ; a motive putintoaction
by the prospect of the trouble of the attempt ; that is, the trouble
which it may be necessary to bestow, in overcoming the physical
difficulties that may accompany it. 2. Self-preservation, as op-
posed to the dangers to which a man may be exposed in the
prosecution of it.

Dangersto XXX VII. These dangers may be either, 1. Of a purely physi-

which sclf-

preserTation cal nature: or, 2. Dangers resulting from moral agency; in
18 1n0sl ap!

in ltlus case other words, from the conduct of any such persons to whom the
0 hnve re-

spect, are, act, if known, may be expected. to prove obnoxious.. But moral
purciy phy- agency supposes knowledge with respect to the circumstances
5 Pangers that are to have the effect of external motives in giving birth to
oRtettin. it. Now the obtaining such knowledge, with respect to the

commission of any obnoxious act, on the part of any persons
who may be disposed to make the agent suffer for it, is called
detection ; and the agent concerning whom such knowledge is
obtained, is said to be detected. The dangers, therefore, which
may threaten an offender from this quarter, depend, whatever
they may be, on the event of his detection ; and may, therefore,
be all of them comprised under the article of the danger of
detection.

Dangerde X XXVIIIL. The danger depending upon detection may be

detection . divided again into two branches : 1. That which may result

poyreult from any opposition that may be made to the enterprise by

&,f’{:,%";‘p‘g‘:“ persons on the spot ; thatis, at the very time the enterprise is

z.,s;:},’“' carrying on : 2. That which respects the legal punishment, or

punishment. other suffering, that may await at & distance upon the issue of
the enterprise.

The foreeof X XXIX. Tt may be worth calling to mind on this occasion,
the two . .

:tunding tu- that among the tutelary motives, which have been styled con-
tives of love Sbant ones, there are two of which the force depends (though not
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so entirely as the force of the occasional ones which have been of repata.
just mentioned, yet in a great measure) upon the circumstance of mre o%:\‘::g;.
detection. These,it may be remembered, are, the love of reputa- upon gem
tion, and the desire of amity. In proportion, therefore, as the Hon.
chance of being detected appears greater, these motives will

apply with the greater force : with the less force, as it appears

less. This is not the case with the two other standing tutelary

motives, that of benevolence, and that of religion.

XL. We are now in a condition to determine, with some de- Strength of

gree of precision, what is to be understood by the strength of 8 Sion, what is
temptation, and what indication it msy give of the degree of meant by it
mischievousness in a man’s disposition in the case of any offence.
When a man is prompted to engage in any mischievous act, we
willsay, for shortness, in an offence, the strength of the tempta-
tion depends upon the ratio between the force of the seducing
motives on the one hand, and such of the occasional tutelary
ones, as the circumstances of the case call forth into action, on
the other. The temptation, then, may be said to be strong,
when the pleasure or advantage to be got from the crime is such
as in the eyes of the offender must appear great in comparison
of the trouble and danger that appear to him to accompany the
enterprise : slight or weak, when that pleasure or advantage is
such as must sppear small in comparison of such trouble and
such danger. Itis plain the strength of the temptation depends
not upon the force of the impelling (that is of the seducing)
motives altogether : forlet the opportunity be more favourable,
that is, let the trouble, or any branch of the danger, be made
less than before, it will be acknowledged, that the temptation
is made so much the stronger : and on the other hand, let the
opportunity become less favourable, or, in other words, let the
trouble, ocrany branch of thedanger, bemade greater than before,
the temptation will be so much the weaker.

Now, sfter taking account of such tutelary motives as have
beenstyled occasional, theonlytutelary motivesthat can remain
are those which have been termed standing ones. But those
which have been termed the standing tutelary motives, are the

L2
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same that we have been styling social. It follows, therefore,
that the strength of the temptation, in any case, after deducting
the force of the social motives, is as the sum of the forces of the
seducing, to the sum of the forces of the occasional tutelary
motives.

XLI. It remains to be inquired, what indication concern-
ing the mischievousness or depravity of a man's disposition is
afforded by the strength of the temptation, in the case where
any offence happens to have been committed. It appears,
then, that the weaker the temptation is, by which a man has
been overcome, the more depraved and mischievous it shows
his disposition to have been. For the goodness of his dispoai-
tion is measured by the degree of his sensibility to the action of
the social motives!: in other words, by the strength of the
influence which those motives have over him : now, the less
considerable the force is by which their influence on him has
been overcome, the more convincing is the proof that has been
given of the weakness of that influence.

Again, The degree of a man’s sensibility to the force of the
gocial motives being given, it is plain that the force with which
those motives tend to restrain him from engaging in any mis-
chievous enterprise, will be as the apparent mischievousness of
such enterprise, that is, as the degree of mischief with which it
appears to him likely to be attended. In other words, the less
mischievous the offence appears to him to be, the less averse he
will be, as far as he is guided by social considerations, to engage
in it ; the more mischievous, the more averse. If then the
nature of the offence 18 such as must appear to him highly mis-
chievous, and yet he engages in it notwithstanding, it shows,
that the degree of his sensibility to the force of the social mo-
tives is but slight ; and consequently that his disposition is
proportionablydepraved. Moreover, the less the strength of the
temptation was, the more pernicious and depraved does it show
his disposition to have been. For the less the strength of the
temptation was, the less was the force which the influence of

1 Supra, par. xxvii, Xxviii,
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those motives had to overcome : the clearer therefore is the
proof that has been given of the weakness of that influence.
XLII From what has been said, it seems, that, for judging of Rutes for

the indication that is afforded concerning the depravity of a the depre

man’s disposition by the strength of the temptation, compared ,",Lf,{t?mi’ e
with the mischievousness of the enterprise, the following rules s asa t¥
may be laid down :

Rule 1. The strength of the temptation being given, the mis-
chievousness of the disposition manifested by the enterprise, is as
the apparent mischievousness of the act.

Thus, it would show a more depraved disposition, to murder
e man for a reward of a guinea, or falsely to charge him with a
robbery for the same reward, than to obtain the same sum from
him by simple theft: the trouble he would have to take, and the
risk he would have to run, being supposed to stand on the same
footing in the one case as in the other.

Rule 2. The apparent mischievousness of the act being given,
a man’s disposition is the more depraved, the shighter the tempta-
tion 1s by which he has been overcome.

Thus, it shows a more depraved and dangerous disposition, if
& man kill another out of mere sport, as the Emperor of Morocco,
Muley Mahomet, i3 said to have done great numbers, than out
of revenge, as Sylla and Marius did thousands, or in the view of
self-preservation, as Augustus killed many, or even for lucre, as
the same Emperor is said to have killed some. And the eflects
of such a depravity, on that part of the public which isapprized
of it, runin the same proportion. From Augustus, some persons
only had to fear, under some particular circumstances. From
Muley Mahomet, every man had to fear at all times.

Rule 3. The apparent mischievousness of the act being grven,
the evidence which 1t affords of the depravity of a man’s dispost-
tion s the less conclusive, the stronger the temptation 18 by which
he has been overcome.

Thus, if a poor man, who is ready to die with hunger, steal a
loaf of bread, it is a less explicit sign of depravity, than if a rich
man were to commit & theft to the same amount. It will be
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observed, that in this rule all that is said is, that the evidence of
depravity is in this case the less conclusive : it is not said that
the depravity s positively theless. Forin this caseitis possible,
for any thing that appears to the contrary, that the theft might
have been committed, even had the temptation been not so
strong. Inthiscage, the alleviating circumstanceis only a mat-
ter of presumption; in the former, the aggravating circumstance
is a matter of certainty.

Rule 4. Where the motive is of the dissocial kind, the apparent
mischievousness of the act, and the strength of the temptation,
betng given, the depravity is as the degree of deliberation with
which 4 18 accompanied.

For in every man, be his disposition ever so depraved, the
social motives are those which, wherever the self-regarding
ones stand neuter, regulate and determine the general tenor of
his life. If the dissocial motives are put in action, it is only in
particularcircumstances,and on particular occasions; the gentle
but constant force of the social motives being for & while sub-
dued. The general and standing bias of every man’s nature is,
therefore, towards that side to which the force of the social mo-
tives would determine him to adhere. This being the case, the
force of the social motives tends continually to put an end to
that of the dissocial ones ; as, in natural bodies, the force of
friction tends to put an end to that which is generated by im-
pulse. Time, then, whick wears away the force of the dissocial
motives, adds tothat of the social. The longer, therefore, a man
continues, on a given occasion, under the dominion of the dis-
social motives, the more convincing is the proof that has been
given of his insensibility to the force of the social ones.

Thus, it shows a worse disposition, where a man lays a de-
liberate plan for beating his antagonist, and beats him accord-
ingly, than if he were to beat him upon the spot, in consequence
of a sudden quarrel : and worse again, if, after having had him
a long while together in his power, he beats him at intervals,
and at his leisure 1.

1 See B. I tit. [Confinement}).
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XLIII. The depravity of disposition, indicated by an act, is & Use of this
material consideration in several respects. Any mark of extra- chnpter.
ordinary depravity, by adding to the terror already inspired by
the crime, and by holding up the offender as a person from
whom there may be more mischief to be apprehended in future,
adds in that way to the demand for punishment. By indicating
a general want of sensibility on the part of the offender, it may
add in another way also to the demand for punishment. The
article of disposition is of the more importance, inasmuch as, in
measuring out the quantum of punishment, the principleof sym-
pathy and antipathy is apt to look at nothing else. A man who
punishes becausc he hates, and only because he hates, such a
man, when he does not find any thing odious in the disposition,
is not for punishing at all; and when he does, he is not for
carrying the punishment further than his hatred carries him.
Hence the aversion we find so frequently expressed against the
maxim, that the punishment must rise with the strength of the
temptation ; a maxim, the contrary of which, as we shall sce,
would be as cruel to offenders themselves, as it would be sub-
versive of the purposes of punishment.
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CHAPTER XII

OF THE CONBEQUENCES OF A MISCHIEVOUS ACT.
§ 1. Shapes 1n whick the mischief of an act may show itsel/.

I. HrraERrTO Wwe have been speaking of the various articles or
objects on which the consequences or tendency of an act may
depend : of the bare act itself: of the circumstances it may have
been, or may have been supposed to be, accompanied with : of
the consciousness a man may have had with respect to any such

“circumstances : of the tnlentions that may have preceded the

act : of the motives that may have given birth to those inten-
tions : and of the disposition that may bave been indicated by
the connexion between such intentions and such motives. We
now come to speak of consequences or tendency: an article which
forms the concluding link in all this chain of causes and effects,
involving in 1t the materiality of the whole. Now, such part of
this tendency as is of & mischievous nature, is all that we have
anydirect concern with; to that, therefore, we shall here confine
ourselves.

II. The tendency of an act i3 mischievous when the conse-
quences of it are mischievous ; that is to say, either the certain
consequences or the probable. The consequences,how manyand
whatsoever they may be, of an act, of which the tendency is mis-
chievous, may, such of them as are mischicvous, be conceived to
constituteone aggregatebody, which may betermed the mischief
of the act.

Thewischier 111. This mischief may frequently be distinguished, as it

of an sct,
pruaary or
BECOUdAry.

were, into two shares or percels: the one containing what
may be called the primary mischief ; the other, what may be
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called the secondary. That share may be termed the primary,
which it sustained by an assignable individual, or & multitude of
assignableindividuals. Thatshare maybetermed thesecondary,
which, taking its origin from the former, extends itself either
over the whole community, or over some other multitude of
unassignable individuals.

IV.The primarymischief of an act may again be distinguished primary—
into two branches: 1. The original : and, 2. The derivative. By o8t
the original branch, I mean that which alights upon and is con-
fined to any person who is a sufferer in the first instance, and on
his own account: the persen, for instance,whois beaten, robbed,
or murdered. By the derivative branch, I mean any share of
mischief which may befall any other assignable persons in conse-
quence of his being a sufferer, and no otherwise. These persons
must, of course, be persons who in some way or other are con-
nected with him, Now the ways in which one person may be
connected with another, have been already seen : they may be
connected in the way of enterest (meaning self-regarding intcrest)
or merely in the way of sympathy. And again, persons con-
nected with a given person, in the way of interest, may be
connected with him either by affording support to him, or by
deriving it from him 1.

V. The secondary mischief, again, may frequently be seen to The
consist of two other shares or parcels : the first consisting of 1" Karm o,
pain; the other of danger. The pain which it produces is a b e
pain of apprchension : & pain grounded on the apprehension of
suffering such mischiefs or inconveniences, whatever they may
be, as it is the nature of the primary mischief to produce. It
may be styled, in one word, the alarm. The danger is the
chance, whatever it may be, which the multitude it concerns
may in consequence of the primary mischief stand exposed to,
of suffering such mischiefs or inconveniences. For danger is
nothing but the chance of pain, or, what comes to the same
thing, of loss of pleasure.

VI. An example may serve to make this clear. A man Erample.

! See ch, vi. [Sensibility].
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attacks you on the road, and robs you. You suffer a pain on
the occasion of losing so much money!: you also suffered a pain
at the thoughts of the personal ill-treatment you apprehended
he might give you, in case of your not happening to satisfy his
demands 2. These together constitute the original branch of the
primary mischief, resulting from the act of robbery. A creditor
of yours, who expected you to pay him with part of that
money, and a son of yours, who expected you to have given
him another patt, are in consequence disappointed. You are
obliged to have recourse to the bounty of your father, to make
good part of the deficiency. These mischiefs together make up
the derivative branch. The report of this robbery circulates
from hand to hand, and spreadsitself in the neighbourhood. It
finds its way inté the newspepers, and is propagated over the
whole country. Various people, on this occasion, call to mind
the danger which they and their friends, as it appears from this
example, stand exposed toin travelling; especially such as may
have occasion to travel the same road. On this occasion they
naturally feel a certain degree of pain: slighter or heavier, ac-
cording to the degree of ill-treatment they may understand you
to havereceived; the frequency of the occasion each person may
have to travel in that same road, or its neighbourhood ; the
vicinity of each person to the spot ; his personal courage; the
quantity of money he may have occasion to carry about with
him ; and & variety of other circumstances. This constitutes
the first part of the secondsry mischief, resulting from the act
of robbery ; viz. the alarm. But people of one description or
other, not only are disposed to conceive themselves to incur
a chance of being robbed, in consequence of the robbery com-
mitted upon you, but (as will be shown presently) they do really
incur such a chance. And it is this chance which constitutes
the remaining part of the secondary mischief of the act of
robbery; viz. the danger.

! Viz. & pasn of privation. See ch. v. [Pleasures and Pains}, xvii.

' Viz. 8 pain of apprehension, grounded on the prospect of organical
pain, or whatever other mischiefs might have ensued from the ill treat-
ment. Ib. xxx.
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VII. Let us see what this chance amounts to; and whence The dangor.
it comes. How is it, for instance, that one robbery can contri- :rig\sc—esm
bute to produce another ? In the first place, it is certain that ?.’Eéi&'."i’é“
it cannot create any direct motive. A motive must be the veina
prospect of some pleasure, or other advantage, to be enjoyed futare.
in future : but the robbery in question is past: nor would it
furnish any such prospect were it to come : for it is not one
robbery that will furnish pleasure to him who may be about to
commit another robbery. The consideration that is to ope-
rate upon & man, as & motive or inducement to commit a
robbery, must be the idea of the pleasure he expects to derive
from the fruits of that very robbery : but this pleasure exists
independently of any other robbery.

VIII. The means, then, by which one robbery tends, as it But it sug:

should seem, to produce another robbery, are two. I. By sug- By, o
gesting to a person exposed to the temptation, the idea of com- %ﬁ:l‘%’}’.é"e
mitting such another robbery (accompanied, perhaps, with the wouves:
belief of its facility). In this case the influence it exerts applies
itself, in the first place, to the understanding. 2. By weakening
the force of the tutelary motives which tend to restrain him
from such an action, and thereby adding to the strength of the
temptation . In this case the influence applies itself to the will.
These forces are, I. The motive of benevolence, which acts as a
branch of the physical sanction?, 2. The motive of self-pre-
servation, as against the punishment that may stand provided
by the political sanction. 3. The fear of shame ; a motive be-
longing to the moral sanction. 4. The fear of the divine dis-
pleasure ; a motive belonging to the religious sanction. On
the first and last of these forces it has, perhaps, no influence
worth insisting on : but it has on the other two.

IX. The way in which a past robbery may weaken the force  yia.

with which the political sanction tends to prevent a future sumsiom

1 See ch. xi. [Dispositions], xl.

? To wit, in virtue of the pain it may give a man to be a witness to, or
otherwise conscious of, the sufferings of a fellow-creature : especially when
he is himself the cause of them : in a word, the pain of sympathy. See
ch. v. [Pleasures and Pains], xxvi.
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robbery, may be thus conceived. The way in which this sanc-
tion tends to prevent a robbery, is by denouncing some par-
ticular kind of punishment against any who shall be guilty of it :
the real value of which punishment will of course be diminished
by the real uncertainty : as also, if there be any difference, the
apparent value by the apparent uncertainty. Now this uncer-
tainty is proportionably increased by every instance in which a
man is known to commit the offence, without undergoing the
punishment. This, of course, will be the case with every offence
for a certain time; in short, until the pumshment allotted to it
takes place. If punishment takes place at last, this branch of
the mischief of the offence is then at last, but not till then, put
a stop to.

X. The way in which a past robbery may weaken the force
with which the moral sanctiontends to prevent a future robbery,
may be thus conceived. The way in which the moral sanction
tends to prevent a robbery, is by holding forth the indignation
of mankind as ready to fall upon him who shall be guilty of it.
Now this indignation will be the more formidable, according to
the number of those who join in it : it will be the less so, the
fewer they are who joinin it. But there cannot be a stronger
wayofshowing that 8 man doesnot join in whatever indignation
may be entertained against a practice, than the engaging in it
himself. It shows not only that he himself feels no indignation
against it, but that it seems to him there is no sufficient reason
for apprehending what indignation may be felt against it by
others. Accordingly, where robberies are frequent, and un-
punished, robberies are committed without shame. It was thus
amongst the Grecians formerly 1. It is thus among the Arabs
still.

XI. In whichever way then a past offence tends to pave the
way for the commission of a future offence, whether by suggest-
ing the idea of committing it, or by adding to the strength of

! 8ee Hom. Odyss. L. xix. L 395; ib. L. iii. I. 71 Plato de Rep. L i.
p- 576, edit. Ficin. Thueyd. L. i.—and see B. L. tit. [Offences sgainst
external security}.
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the temptation, in both cases it may be said to operate by the
force or influence of example.

XII. The two branches of the secondary mischief of an act, The alarm
the alarm and the danger, must not be confounded : though ;2;1. g
intimately connected, they are perfectly distinct: either may are dustin.
subsist without the other. The neighbourhood may be alarmed gulshable.
with the report of a robbery, when, in fact, no robbery ecither
has been committed or is in a way to be committed : a neigh-
bourhood may be on the point of being disturbed by robberies,
without knowing any thing of the matter. Accordingly, we shall
soon perceive, that some acts produce alarm without danger :
others, danger without alarm.

XIII. As well the danger as the alarm may again be divided, Both may
each of them, into two branches: the first, consisting of so much tothes priry
of the alarm or danger as may be apt to result from the future giners. ®
behaviour of the same agent : thesecond, consisting of so much
as may be apt to result from the behaviour of other persons:
such others, to wit, as may come to engage in acts of the same
sort and tendency 1.

XIV. The distinction between the primary and the secondary The primary
consequences of an act must be carefully attended to. Itisso auences of
just, that the latter may often be of a directly opposite nature to be muschigr-
the former. Insome cases, where the primary consequences of Sonomdary
the act are attended with a mischief, the secondary consequences benefcual
may be beneficial, and that to such a degree, as even greatly to
outweigh the mischief of the primary. This is the case, for
instance, with all acts of punishment, when properly applied.

Of these, the primary mischief being never intended to fall
but upon such persons as may happen to have committed some
act which it is expedient to prevent, the secondary mischief,
that is, the alarm and the danger, extends no farther than to

such persons as are under temptation to commit it : in which

! To the former of these branches is opposed so much of the force of any
punishment, as is said to operate in the way of reformation : to the latter,
80 much as is said to operate in the way of example. See ch. xiii. [Cases
unmeet], par. ii. note.
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case, in as far as it tends to restrain them from committing such
acts, it is of a beneficial nature.

XYV. Thus much with regard to acts that produce positive
pain, and that immediately. This case, by reason of its sim-
plicity, seemed the fittest to take the lead. But acts may pro-
duce mischief in various other ways; which, together with
those already specified, may all be comprized by the following
abridged analysis.

Mischief may admit of a division in any one of three points
of view. I. According to its own nature. 2. According to
its cause. 3. According to the person, or other party, who is
the object of 1tL.  With regard to its nature, it may be either
simple or complex? : when simple, it may either be positive or
negative : positive, consisting of actual pain: negative, con-
sisting of the loss of pleasure. Whether simple or complex, and
whether positive or negative, it may be either ceriain or contin-
gent. When it is negative, it consists of the loss of some benefi
or advantage : this benefit may be material in both or either of
two ways : 1. By affording actual pleasure : or, 2. By averting
pain or danger, which is the chance of pain: thatis, byaffording
security. In as far, then, as the benefit which a mischief tends
to avert, is productive of security, the tendency of such mischief
is to produce insecurity. 2. With regard to its cause, mischief
may be produced either by one single action, or not without the
concurrence of other actions: if not without the concurrente of
other actions, these others may be the actions either of the same
person, or of other persons : in either case, they may be either
acts of the same kind as that in question, or of other kinds.
3. Lastly, with regard to the party who is the object of the
mischief, or, in other words, who is in a way to be afiected by
it, such party maybe either an assignable® individual, or assem-

1 There may be other points of view, according to which mischief might
be divided, besides these : but this does not prevent the division here given
from being an exhaustive one. A line msy be divided in any one of an
infinity of ways, and yet without leaving 1n any one of those cases any
remainder. See ch. xvi. [Division] i. note.

! Ch. v. [Pleasures and Pains] i

* See ch. xvi. (Division] iv. note.
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blage of individuals, or else a multitude of unassignable indi-
viduals. When the object is an assignable individual, this
individual may either be the person himself who is the author
of the mischief, or some otker person. When the individuals
who are the objects of it, are an unassignable multitude, this
multitude may be either the whole political community or state,
or some subordinate division of it. Now when the object of the
mischief is the author himself, it may be styled self-regarding :
when any other party is the object, ezira-regarding : when such
other party is an individual, it may be styled private: whena
subordinate branch of the community, semz-public : when the
whole community, public. Here, for the present, we must stop.
To pursue the subject through its inferior distinctions, will be
the business of the chapter which exhibits the division of
offences .

The cases which have been slready illustrated, are those in —spplied to
which the primery mischief is not necessarily otherwise than a&‘]‘; ol
simple one, and that positive : present, and therefore certain:
producible by a single action, without any necessity of the con-
currence of any other action, either on the part of the same
agent, or of others ; and having for its object an assignable in-
dividual,or, byaccident, anassemblageof assignableindividuals:
extra-regarding thercfore, and private. This primary mischief
is accompanied by & secondary : the first branch of which is
sometimes contingent and sometimes certain, the other never
otherwise than contingent: both extra-regarding and semi-
public : in other respects, pretty much upon a par with the
primary mischief : except that the first branch, viz. the alarm,
though inferior in magnitude to the primary, is, in point of
extent, and therefore, upon the whole, in point of magnitude,
much superior.

XVI. Two instances more will be sufficient to illustrate the —to cxam-

most material of the modifications above exhibited. ﬂ?&%‘ﬁgg

. - . . . the mischief
A man drinks a certain quantity of liquor, and intoxicates is less con-

himself. The intoxication in this particular instance does him Fxgmple 1.
' Ch. xvi.
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no sort of harm : or, what comes to the same thing, none that is
perceptible. But itis probable, and indeed next to certsin, that
8 given number of acts of the same kind would do him a very
considerable degree of harm : more or less according to his con-
stitution and other circumstances: for thisis no more than what
experience manifests every day. Itisalso certain, that one act
of this sort. by one means or other, tendsconsiderablyto increase
the disposition & man may be in to practise other acts of the
same sort : for this also is verified by experience. This, there-
fore, is one instance where the mischief producible by the act is
contingent? in other words, in which the tendency of the act is
nootherwise mischievousthanin virtue of its producing a chance
of mischief. This chance depends upon the concurrence of other
acts of the same kind ; and those such as must be practised by
the same person. The object of the mischief is that very person
hineself who is the author of it, and he only, unless by accident.
The mischief is therefore private and self-regarding.

As toits secondary mischief, alarm, it produces none : it pro-
duces indeed a certain quantity of danger by the influence of
example : but it is not often that this danger will amount to a
quantity worth regarding.

XVIL Again. A man omits paying his share to a public
tax. This we seeis an act of the negative kind *.  Is this then
to be placed upon the list of mischievous acts ? Yes, certainly.
Upon what grounds ? Upon the following. To defend the com-
munity against its external as well as its internal adversaries,
are tasks, not to mention others of a less indispensable nature,
which cannot be fulfilled but at a considerable expense. But
whence is the money for defraying this expense to come ? It
can be obtained in no other manner than by contributions to be
collected from individuals ; in a word, by taxes. The produce
then of these taxes is to be looked upon as a kind of benefit
which itisnecessarythe governing partof the communityshould
receive for the use of the whole. This produce, before it can be
applied to its destination, requires that there should be certain

! See ch. vii. [Actions] viii.

[T —————————
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persons commissioned to receive and to apply it. Now if these
persons, had they received it, would have applied it to its proper
destination, it would have been a benefit : the not putting them
in a way to receive it, 18 then a mischief. But it is possible,
that if received, it might not have been applied to its proper
destination ; or that the services, in consideration of which it
was bestowed, might not have been performed. It is possible,
that the under-officer, who collected the produce of the tax,
might not have paid it over to his principal : it 1s possible that
the principal might not have forwarded it on according to its
farther destination ; to the judge, forinstance, whois to protect
the community against its clandestine enemies from within, or
the soldier, who is to protect it against its open enemies from
without : it is possible that the judge, or the soldier, had they
received it, would not however have been induced by it to fulfil
their respective duties : it is possible, that the judge would not
have sat for the punishment of criminals, and the decision of
controversies : it is possible that the soldier would not have
drawn his sword in the defence of the community. These,
together with an infinity of other intermediate acts, which for
the sake of brevity I pass over, form a connected chain of duties,
the discharge of which is necessary to the preservation of the
community. They must every one of them be discharged, ere
the benefit to which they are contributory can be produced. If
they are ell discharged, in that case the benefit subsists, and any
act, by tending to intercept that benefit, may produce & mis-
chief. But if any of them are not, the benefit fails : it fails of
itself : it would not have subsisted, although the act in question
(the act of non-payment) had not been committed. The benefit
is therefore contingent ; and, accordingly, upon a certain sup-
position, the act which consists in the averting of it is not a
mischievous one. But this suppositior, in any tolerably-ordered
government, will rarely indeed be verified. 1Inthe very worst-
ordered government that exists, the greatest part of the duties
that are levied are paid over according to their destination :

and, with regard to any particular sum, that is attempted to be
BENTEAM M
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levied upon any particular person upon any particular occasion,
it is therefore manifest, that, unless it be certain that it will not
be so disposed of, the act of withholding it is a mischievous one.
The act of payment, when referable to any particular sum,
especially if it be a small one, might also have failed of proving
beneficial on another ground: and, consequently, the act of non-
payment, of proving mischievous. It is possible that the same
services, precisely, might havebeen rendered without the money
as with it. If, then, speaking of any small limited sum, such as
the grestest which any one person is called upon to pay at a
time, a man were to say, that the non-payment of it would be
attended with mischievous consequences; thiswould befar from
certain: butwhat comes to the same thing as if it were, it is per-
fectly certain when applied to the whole. It is certain, that if
all of a sudden the payment of all taxes was to cease, therewould
no longer be any thing effectual done, either for the maintenance
of justice, or for the defence of the community against itsforeign
adversaries: that therefore the weak would presently be oppressed
and injured in all manner of ways, by the strong at home, and
both together overwhelmed by oppressors from abroad. Upon
the whole, therefore, it is manifest, that in this cage, though the
mischief is remote and contingent, though in its first sppearance
it consists of nothing more than the interception of a benefit,
and though the individuals, in whose favour that benefit would
have been reduced into the explicit form of pleasure or security,
are altogether unassignable, yet the mischicvous tendencyof the
act is not on all these accounts the less indisputable. The mis-
chief, in point of intensity and duralion, is indeed unknown: it
is uncertain ; it is remote. But in point of extent it is immenss;
and in point of fecundity, pregnant to a degree that baffles
calculation.
Noslarm, X VIIIL It may now be time to observe, that it is only in the
mﬂ,e case where the mischief is extra-regarding, and has an assign-
Soler ¢ gble person or persons for its object, that so much of the
secondary branch of it as consists in alarm can have place.
When the individualsit affects are uncertain, and altogether out
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of sight, no alarm can be produced : as there is nobody whose
sufferings you can see, there is nobody whose sufferings you can
be alarmed at. No alarm, for instance, is produced by non-
payment to a tax. If at any distant and uncertain period of
time such offence should chance to be productive of any kind of
alarm, it would appear to proceed, as indeed immediately it
would proceed, fron a very different cause. It might be imme-
diately referable, for example, to the act of a legislator, who
should deem it necessary to lay on a new tax, in order to make
up for the deficiency occasioned in the produce of the old
one. Or it might be referable to the act of an enemy, who,
under favour of a deficiency thus created in the fund allotted
for defence, might invade the country, and exact from it much
heavier contributions than those which had been thus with-
holden from the sovereign L.

As toany alarm which such an offence might raise among the
few who might chance to regard the matter with the eyes of
statesmen, it is of too slight and uncertain a nature to be worth
taking into the account.

§ 2. How Intentionality, &c. may influence the mischief
of an act.

XIX. We have seen the nature of the secondary mischief, Secondary
which is apt to be reflected, as it were, from the primary, in the Buenced by

cases where the individuals who are the objects of the mischief th speats

mind.

! The investigation might, by a process rendered obvious by analogy, be
extended to the consequences of an act of a beneficial nature. In both
instances a third order of consequonces may be reckoned to have taken
place, when the influence of the act, through the medium of the passive
faculty of tho patient, has come to affect his active faculty. In this way,
1. Evil may flow out of evil :~—instance ; the exertions of industry put a
stop to by the extinction of inducement, resulting from a continued chain
of acts of robbery or extortion. 2. Good out of el :—instance; habits of
depredation put & stop to by & steady coursc of punishment. 3. Evwil out
of good :—instance; habits of industry put s stop to by an excessive course
of gratuitous bounty. 4. Good out of good —instance; a constant and
increasing course of industry, excited and kept up by the rewards afforded
by a regular and increasing market for the fruits of it.

M2
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are assignable. Itis now time to examine into the circumstances
upon which the production of such secondary mischief depends.
These circumstances are no others than the four articles which
have formed the subjects of the four last preceding chapters :
viz. I. Theintentionality. 2.The consciousness. 3. Themative.
4. The disposition. It is to be observed all along, that it is only
the danger that is immediatelv governed by the real state of the
mind in respect to those articles : it is by the apparent state of
it that the alarm is governed. It is governed by the real only
in as far as the apparent happens, as in most cases it may be
expected to do, to quadrate with the real. The different in-
fluences of the articles of intentionality and consciousness may
be represented in the several cases following.

XX, Case 1. Where the act is so completely unintentional,
as to be altogether tnvoluntary. In thiscase it is attended with
no secondary mischief at all.

A bricklayer is at work upon a house : a passenger is walking
in the street below. A fellow-workman comes and gives the
bricklayer a violent push, in consequence of which he falls upor
the passenger, and hurts him. It is plain there is nothing in
this event that can give other people, who may happen to bein
the street, the least reason to apprehend any thing in future on
the part of the man who fell, whatever there may be with regard
to the man who pushed him.

XXI. Case 2. Where the act, though not unintentional, is un-
advised,insomuch that the mischievous part of theconsequences
isunintentional, but the unadvisednessisattended with heedless-
ness. In this case the act is attended with some small degree of
secondary mischief, in proportion to the degree of heedlessness.

A groom being on horseback, and riding through a frequented
street, turns a corner at a full pace, and rides over a passenger,
who happens to be going by. It is plain, by this behaviour of
the groom, some degree of alarm may be produced, less or
greater, according to the degree of heedlessness betrayed by
hin : according to the quickness of his pace, the fulness of the
street, and so forth. He has done mischief, it may be said, by
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his carelessness, already: who knows but that on otheroccasions
the like cause may produce the like effect ?

XXII. Case 3. Where the act is misadeised with respect to & Cuso s.
circumstance, which, had it existed, would fully havecxcluded or Jssarpost]
(what comes to the same thing) outweighed the primary mig- 13 ication,
chicf: and there is no rashness in the case. In this case the act mekoess:
is attended with no secondary mischief at all.

It is needless to multiply examples any farther.

XXITII. Case 4. Where the act is misadvised with respect toa  Cose

. . Missupposal
circumstance which would haveexcluded orcounterbalanced the of s pertial

primary mischief ¢n part, but not entirely : and still there is no thoat "
rashness. In this case the act is attended with some degree of ™2
secondary mischief, in proportion to that part of the primary
which remains unexcluded or uncounterbalanced.

XXIV. Case 5. Where the act is misadvised with respect to _ Cases.
a circumstance, which, had it existed, would have excluded or g::ﬁurisl?fu'
counterbalanced the primary mischief entirely, or in part : and "*
there is a degree of rashness in the supposal. In this case, the
act is also attended with a farther degree of sccondary mischief,
in proportion to the degrec of rashness.

XXV. Case 6. Where the consequences are completely inten- casec.

tional, and there is no missupposal in the case. In this case the ﬁﬁ;‘:ﬁm
secondary mischief is at the highest. somplotels
XXVI. Thus much with regard to intentionality and con- 31 e
sciousness. We now come to consider in what manner thefxf‘}ipﬁ:tm
secondary nuschief is affected by the nature of the motive. of » wiotune
Where an act is pernicious in its primary consequences, the awey the
secondary mischief is not obliterated by the goodness of the mo- the second-
tive; though the motive be of the best kind. For, not\\'ith-;?mcggss.e.

standing the goodness of the motive,anact of which the primary
consequences are pernicious, is produced by it in the instance in
question, by the supposition. It may, therefore, in other in-
stances : although this 1s not so likely to happen from a good
motive as from a bad one %,

' An act of homicide, for instance, is not rendered innocent, much less
beneficial, merely by its proceeding from a principle of religion, of honour
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Northe XXVIIL An act, which, though pernicious in its primary

ness. consequences, 18 rendered in other respects beneficial upon the
whole, by virtue of its secondary consequences, is not changed
back sgain, and rendered pernicious upon the whole by the
badness of the motive : although the motive be of the worst
kind 1,

Butitmey ~ XXVIIIL But when not only the primary consequences of an

vate .. . . .

themis-  act sre pernicious, but, in other respects, the secondary likewise,

chiovoas- . .

ness, whore the secondary mischief may be aggravated by the nature of the

th . L. .
sohiavous. Motive : 8o much of that mischief, to wit, as respects the future

behaviour of the same person.

Butnot the XXIX. It is not from the worst kind of motive, however,
most iu the

(thatis, of love of reputation) or even of benevolence.  When Ravaillac
assassinated Henry I%. it was from a prineiple of religion. But this did
not so much as abate from the mischief of the act. It even rendered the
act 5t1ll more mischievous, for a reason that we shsll see presently, than if
it had originated from a principle of revenge. When the conspirators
against the late king of Portugal attempted to assassinate him, it is said
to have been from a principle of honour. But this, whether it abated or
no, will certainly not be thought to havo outweighed, the mischief of the
act. Had a son of Ravaillac’s, as in the case before supposed !, merely on
the score of filial affection, and not in consequence of any perticipation in
his crime, put him to death in order to rescue him from the severer hands
of justice, the motive, nlthough it should not be thought to afford any
Eroof of 8 mischievous disposition, and should, even in case of punishment,

ave made such rescuer an object of pity,would hardly have made the act
of rescue a beneficial one.

! The prosecution of offences, for instance, proceeds most commonly
from one ar other, or both together, of two motives, the one of which is of
the self-regarding, the other of the dissocial kind : viz. pecunuary interest,
and ill-will : from pecuniary interest, {or instance, whenever the obtaining
pecuniary smends for damage suflered is one end of the prosecution. Itis
commonenough indeed to hear men speakof prosecutions undertaken from
public spirst,; which is & branch, a8 we have seen?, of the principle of bene-
volence. Far be it from me to deny but that such a principle may very
frequently be an ingredient in the sum of motives, by which men are
engaged in a proceeding of this nature. But whenever such & proceeding
19 engaged in from the sole influence of public spirit, uncombined with the
Icast tincture of self-interest, or ill-will, it must be soknowledged to be a
proceeding of the beroic kind. Now acts of heroism are, in the very essence
of them, but rare : for if they were common, they would not be acts of
heroism. But prosecutions for crimes are very frequent, and yet, unless
ill:e vefxi-y ;l)uticulnr circumstances indeed, they are never otherwise than

neficial.

1 Ch. xi. [Disposition) xv. 3 See ch, 1, {Motives] xxv.,
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that the secondary mischief of an act receives its greatest aggra- case of the

: worst mo-
vation. tives
XXX. The aggravation which the secondary mischief of an1t docs the
. . . more, the
act, in as far as it respects the future behaviour of the same more'con.
. S T siderablethe
person, receives from the nature of a motive in an individual tendency of

case, i8 as the tendency of the motive to produce, on the part of 22%?;3312

the same person, acts of the like bad tendency with that of the *F ****
act in question.

XXXI. The tendency of a motive to produce acts of the like —which is
kind, on the part of any given person, is as the strength and strengthand
constancy of its influence on that person, as applied to the pro- Constancy-
duction of such effects.

XXXII. The tendency of a species of motive to give birth to General ofi-

acts of any kind, among persons in general, i3 as the strength, :‘,‘S&E!:t{
constancy, and exiensiveness® of its influence, as applied to the 38.?;&({'

production of such effects.

XXXIII. Now the motives, whereof the influence is at once A mischicr-
most powerful, most constant, and most extensive, are the mo- g]l::r:us
tives of physical desire, the love of wealth, the love of ease, the from a self-

love of life, and the fear of pain: all of them self-regarding than when
motives. Themotive of displeasure,whatever it may be in point trt i

of strength and extensiveness, is not near so constant in its in-
fluence (the case of mere antipathy excepted) as any of the other
three. A pernicious act, therefore, when committed through
vengeance, or otherwise through displeasure, is not near so mis-
chievous as the same pernicious act, when committed by force of
any one of those other motives 2,

1 Ch. iv. [Value].

* 1t is for this reason that a threat, or other personsl outrage, when com-
mitted on a stranger, in pursuance of a scheme of robbery, is productive of
more mischief 1n society, and accordingly is, perhaps, every where more
sevorely punished, thanan outrage of thesame kind offered to an acquaint-
ance, in prosecution of a scheme of vengeance. No man is always in a
rage. But, at all times, every man, more or less, loves money. Accord-
ingly, although a man by his quarrelsomeness should for once have Leen
engaged in a bad action, he may nevertheless remain & long while, or even
his whole life-time, wathout engaging in another bad action of the same
kind: for he may very well remain his whole life-time without engaging in
&0 violent & quarzrel : nor at any rate will he quarrel with more than one,
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XXXIV. As to the motive of religion, whatever it may

ing from the sometimes prove to be in point of strength and constancy, it is

maotive o

religion.

How the
secondary
mischuef I8
influenced
by disposi-
tion.

Conuerion
of this with
the succeed-
ing chapter.

not in point of extent so universal, especially in its application
to acts of a mischievous nature, as any of the three preceding
motives. It may, however, be as universal in a particular state,
or in a particular district of & particular state. It is liable
indeed to be very irregular in its operations. Itisapt,however,
to be frequently as powerful as the motive of vengeance, or
indeed any other motive whatsoever. It will sometimes even
be more powerful than any other motive. It is, at any rate,
mnch more constant!. A pernicious act, therefore, when com-
mitted through the motive of religion, is more mischievous than
when committed through the motive of ill-will.

XXXYV. Lastly, The secondary mischiet, to wit, so much of it
as hath respect to the future behaviour of the same person, is
aggravated or lessened by the apparent depravity or beneficence
of his disposition : and that in the proportion of such apparent
depravity or beneficence.

XXXVI. The consequences we have hitherto been speaking
of, are the natural consequences, of which the act, and the other
articles we have been considering, are the causes : consequences
that result from the behaviour of the individual, who i3 the
offending agent, without the interference of political authority.
We now come to speak of punishment: which, in the scnse in
or & few people at a time. But if 8 man, hy his love of money, has once
been engaged in a bad action, such as a scheme of robbery, he may st any
time, by the inlfuence of the same motive, be engaged in acts of the same
degree of enornuty.  For take men throughout, 1f a man Joves money to o
certain degree Lo-day, it is probable that he will love it, at least in equal
degree, to-mortow. And if a man is disposed to acquire it in that way, he
will find inducement to rob, wheresoever and whensoever there arc people
to bo robbed.

3 If s man happen to take it into his head to assassinate with his own
hands, or with the sword of justice, those whom he calls heretics, that is,
people who think, or perheps only speak, differently upon a subject which
neither party understands, he will be as much inclined to do this at one
time us at another, Fanaticism never sleeps : it 13 never glutted : it is
never stopped by philanthropy ; for it mekes a merit of trampling on phi
lenthropy: it is never stopped by conscience; for 1t has pressed conscience

into 1t8 service. Avarice, Just, and vengesnce, have pioty, benevolonce,
honour ; fanaticism has nothing to oppose it.

v R - TRy
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which it is here considered, is an artificial consequence, annexed
by political authority to an offensive act, in one instance ; in
the view of putting a stop to the production of events similar

to the obnozious part of its natural consequences, in other
instances.



CHAPTER XIII.

CASES UNMEET FOR PUNISHMENT.

§ 1. General view of cases unmeet for punishment.

The end of I. TaE general object which all laws have, or ought to have,
aogment  1n common, is to augment the total happiness of the community;

happwess.  nd therefore, in the first place, to exclude, as far as may be,
every thing that tends to subtract from that happiness: inother
words, to exclude mischief.

Butpunish-  I1. But all punishment is mischief: all punishment in itself

evil, is evil.  Upon the principle of utility, if it ought at all to be
admitted, 1t ought only to be admitted in as far asit promiscs to
exclude some greater evil 1.

Weatconcerns 1 What follows, relative to the subject of punishment, ought regularly to
the end- and  be preceded by a distinet chapter on the ends of punishment. But having
topics relsure little to say on that particular branch of the subject, which has not been
ppunsrment: said before, it seemed hetter, in a work, which will at any rate be but too
another mork. yoluminous, to omut this title, reserving it for another, hereafter to be pub-
lished, intituled 2'%e Theory of Puniskment’. 'l'o the same work I must
refer the analysis of the several possible modes of punishment, a particular
and minute examination of the nature of each, and of 1ts advantages and
disadvantages, and various other disquisitions, which did not seem abso-
lutely necessary to be inserted hore. A very few words, however, concern-
ing the ends of punishment, can scarcely be dispensed with.
Conciseviewor 'Lhe immediate principal end of punishment is to control action. This
;,':,;ﬁ’,‘f.f;[ action is either that of the offender, or of others : that of the oflender it
controls by its influence, either on his will, in which case it is said to
operate in the way of reformation, or on his physical power, in which case

1 Thils 18 the work which, from the Author's papers, bas since been published by Mr,
Dumniont in French, in company with The Theory of Reward added fo it, for the purpose of
mutual flustration, It Is in contemplation to publish them both in English, from the
Author's manuscripts, with the benefit of sny amendments thet bave been made by Mr,
Dumont. [Nok to Edition of 1823.]
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III. Itis plain, therefore, that in the following cases punish-Therefore
ought not to

ment ought not to be inflicted. beadmutted;

1. Where it is groundless: where there is no mischief for itlgﬁg{&&
to prevent ; the act not being mischievous upon the whole. £

2. Where it must be tnefficactous: where it cannot act 50 292. Ineffica-
to prevent the mischief. o

3. Where it is unprofitable, or too erpensive : where the % Uuprofit-
mischief it would produce would be greater than what it pre-
vented.

4. Where it is needless: where the mischief may be prevented, 4. Or need:
or cease of 1tself, without it : that is, at a cheaper rate.

§ 2. Cases in which punishment is groundless.

These are,

IV. 1. Where there has never been any mischief : where no 1. Where
mischief has been produced to any body by the act in question. never been
Of this number are those in which the act was such as might, on chief: as in

i . . . the case of
some occasions, be mischievous or disagrecable, but the person consent.

whose interest it concerns gave his consent to the performance of
itL. This consent, provided it be free, and fairly obtained 2, is
the best proof that can be produced, that, to the person who

it is said to operate by disablement : that of others it can influence no other-
wise than by its influence over their wills ; in which case it is said to ope-
rate in the way of example. A kind of collateral end, which it has a
natural tendency to answer, is that of affording a pleasure or satisfaction
to the party injured, where there is one, and, in general, to parties whose
ill-will, whether on a sclf-regarding account, or on the account of sympathy
or antipathy, has becn excited by the offence. This purpose, as far as it
can be answered gratis, is a beneficial one. But no punishment ought to
be allotted merely to this purposc, because (setting aside its effects in tho
way of control) no such pleasure is ever produced by punishment as can
be equivalent to the pain. The punishment, however, which is allotted to
the other purpose, ought, as far as it can be done without expense, to be
accommodated to thus. Satisfaction thus administered to s party injured,
in the shape of a dissocial pleasure?, may be styled a vindictive satisfaction
or compensation : 88 a compensation, administered in the shape of a self-
regarding profit, or stock of plcasure, may be styled a lucrative one. See
B. L tit. vi. [Compensation]. Example is the most important end of sll,
in proportion as the number of the persons under temptation to offend is to
one.
! Bee B. I. tit. [Justifications).

1 Beech, x. [ Motives],



172 Cases Unmeet for Punishment, [cHaP.

gives it, no mischief, at least no immediate mischief, upon the
whole, is done. For no mau can be so good a judge as the man
himself, what it is gives him pleasure or displeasure.

a2 Where V. 2. Where the mischief was outweighed - although a mis-
oo™ chief was produced by that act, yet the same act was necessary
,‘{,“‘,?,222‘{.“ to the production of a benefit which was of greater value ! than

Douseanst the mischief. This maygbe the case with any thing that is done

nud the o« in the way of precaution against instant calamity, as also with

Powers:  any thing that is done in the exercise of the several sorts of
powers necessary to be established in every community, to wit,
domestic, judicial, military, and supreme %

3.—or will VI. 3. Where there is a certainty of an adequate compensa-

tainty b tion : and that in all cases where the offence can be committed.
UL - . . .
compensa- This supposes two things : 1. That the offence is such as admits

s of an adequate compensation: 2. That such a compensation i3
sure to be forthcoming. Of these suppositions, the latter will be
found to be & merely ideal one : a supposition that cannot, in
the universality here given to it, be verified by fact. 1t cannot,
therefore, in practice, be numbered amongst the grounds of
absolute impunity. It may, however, be admitted as a ground
foranabatement of that punishment, whichotherconsiderations,
standing by themselves, would seem to dictate 3.

§ 3. Cases in which punishment must be incfficacious.

These are,

1. Where VII. 1. Where the penal provision is not established until
the penal

t See rupra, ch. iv. [Valuc].
? Sec Book I. tit. [Justifications].
Henee the 3 This, for example, seems to have been onc ground, st least, of the
favourshownto favour shown by perhaps all systems of laws, to such ofienders as stand
responsibie  upon & footing of responsibility: shown, not directly indeed to the persons
efepders: sch themselves; butto such offences as none but responsible persons are likely
castile frauds  $0 have the opportunity of engaging 10. In particular, this seems to be
the roeson why embezzlement, in certain cases, has not commonly been
punished upon the footing of theft : nor mercantile frauds upon that of

common sharping .

1 Bee tit, [Slmple mere. Defraudment].
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after the act is done. Such are the cases, 1. Of an ez-post-facto provision

law ; where the legislator himself appoints not & punishment till iate: ss in,
after the act i3 done. 2. Of a sentence beyond the law ; where[}}ﬁ:ﬁufm
thejudge, of his own authority, appoints a punishment which the [e.:uil s

. . tence.
legislator had not appointed.
VIII. 2. Where the penal provision, though established, is not 2. or is

1ot made

conveyed to the notice of the person on whom it seems intended known: ss
that it should operate. Such is the case where the law has sffcanty.
promul-

omitted to employ any of the expedients which are necessary, to gtea.
make sure that every person whatsoever, who is within the reach

of the law, be apprized of all the cases whatsoever, in which
(being in the station of life he is in) he can be subjected to the
penalties of the law 1,

IX. 3. Where the penal provision, though it were conveyed s. Whercthe
to a man’s notice, could produce no effect on him, with respect to be detorred
the preventing him from engaging in any act of the sort in ques- At ua i,
tion. Such is the case, 1. In extreme infancy, where a man [s] Infancy.
has not yet attained that state or disposition of mind in which
the prospect of evils so distant as those which are held forth by
thelaw, has the effect of influencing his conduct. 2. In insanity ; (bl Insanity.
where the person, if he has attained to that disposition, hassince
been deprived of it through the influence of some permanent
though unseen cause. 3. In intomcation; where he has been (¢ Intoxi.
deprived of it by the transient influence of a visible cause : such ®“™
as the usc of wine, or opium, or other drugs, that act in this
menner on the nervous system : which condition is indeed
neither more nor less than a temporary insanity produced by

an assignable cause 2.

! See B. IT. Appendix, tit. iii. [Promulgation].
* Notwithstanding what is heresaid, the cascs of infancy and intoxication In tafancy and
(as we shall see hereafter) cannot be looked upon in practice as affording Zoricaionthe
sufficient grounds for absolute impunity. But this exception in point of be proved o
ractice is no objection to the propriety of the rule in point of theory. roec =9
he ground of the exception is neither more nor less than the difficulty

there is of ascertaining the matter of fact : viz. whether at the requisite

point of time the party was actually in the stale in question; that is,

whether o given case comes really under the rule. Suppose the matter of

fact capable of being perfectly ascortained, without danger or mistake, the
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4.0rnt X, 4. Where the penal provision (although, being conveyed
;ﬁ%ﬁf sct to the party’s notice, it might very well prevent his engaging in
as ?:,mm' acts of the sort in question, provided he knew thas it related to
those acts) could not have this effect, with regard to the indi-
vidual act he is about to engage in : to wit, because he knows
not that it is of the number of those to which the penal pro-
{a) Uninten- vision relates. This may happen, I. In the case of unintention-
tionahty. . .
ality ; where he intends not to engage, and thercby knows not
that he is about to engage, in the act in which eventually he is
{b] Uncor-  about to engagel. 2. In the case of unconsciousness; where,
&cjpusness, . .
although he may know that he is about to engage in the act
itself, yet, from not knowing all the material circumstances at-
tending it, he knows not of the tendency it has to produce that
mischief, in contemplation of which it has been made penal in
() Misup- Inostinstances. 3.Inthe caseof missupposal; where, although
possl he may know of the tendency the act has to produce that
degree of mischief, he supposes it, though mistakenly, to be
attended with some circumstance, orset of circumstances, which,
if it had been attended with, it would either not have beer
productive of that mischief, or have been productive of such a
greater degree of good, as has determined the legislatorin such s
case not to make it penal 2.
5.0risacted X1. 5. Where, though the penal clause might exercise a full

Spovitesu. and prevailing influence, were it to act alone, yet by the pre-

Deor foree: Jominant influence of some opposite cause upon the will, it must
necessarily beineffectual; because the evil which he sets himself
about to undergo, in the case of his nof engaging in the act, is so

impropriety of punishment would be as indubitable in these cases asin any
other .
Theremsenfor  The reason that is commonly assigned for the establishing an exemption
WIpuUSWI from punishment in favour of infants, insane persons, and persons under
cases ‘5°°""n intoxication, is either false in fact, or confusedly expressed. The phrase is,
a wrong that the will of these persons concurs not with the aot; that they have no
footing. vicious will ; or, that they have not the free use of their will. But suppose
all this to be true? What is it to the purpose? Nothing: exceptin as
{ar as it implies the reason given in the text.
1 See ch. viiL [Intentionality].
? See ch. ix. [Consciousness].

1 Bee B. L tit, Iv, [Exemptions}, snd ti, vii, [Extenuatlons].
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great, that the evil denounced by the penal clause, in case of his
engaging in it, cannot appear greater. This may happen, 1. In[a) Physical
the case of physical danger ; where the evil is such as appears dangor.
Likely to be brought about by the unassisted powers of nature.

2. In the case of a threatened maschief ; where it is such as(b] Threat-
appears likely to be brought about through the intentional and et
conscious agency of man 1.

XII. 6. Where (though the penal clause may exert a full and 8. —or the
prevailing influence over the will of the party) yet his physical F:lrllgwu:}:n‘f:
Jfaculties (owing to the predominant influence of some physical termination:
cause) are not in a condition to follow the determination of the ™ under
will : insomuch that the act is absolutely involuntary. Such is &hﬁﬁion
the case of physical compulsion or restraint, by whatever means or restruint.
brought about ; where the man’s hand, for instance, is pushed
against some object which his will disposes him not to touch ; or
tied down from touching some object which his will digposes him
to touch.

§ 4. Cases where punishment s unprofitable.

These are,

XTII. 1. Where, on the one hand, the nature of the offence, on 1. Where,
the other hand, that of the punishment, are, tn the ordinary state of i
of things, such, that when compared together, the evil of the gﬁﬁ?ﬁ:::
latter will turn out to be greater than that of the former. hiodiig

XIV. Now the evil of the punishment divides itself into four Sgaere® the

branches, by which 8o many different sets of persons are affected. ;351:. " odu.

1. The evil of coercton or restraint : or the pain which it gives a ciblobya
punishment

men 1ot to be able to do the act, whatever it be, which by the ot four
apprehension of the punishment he is deterred from doing. This vz [a] Re-

1 The influences of the moral and religsous sanctions, or, in other words, way the in-
of the motives of love o/ reputation and religion, are other causes, the force 2ommse of the
of which may, upon particular occasions, come to be greater than that of heious sanc.
any punishment which the legislator is able, or at lesst which he will think mentioned in
proper, to apply. These, therefore, it will be proper for him to have his the samo new.
eye upon. But tho force of these influences is variable and different in
different times and places: the force of theforegoing influences is constant
and the same, st all times and every where. These, therefore, it can never
be proper to look upon as safe grounds for establishing absolute impunity :
owing (as in the above-mentioned casos of infancy and intoxication) to the
impracticability of ascertaining the matter of fact,
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is felt by those by whom the law is observed. 2. The evil of
apprehension : or the pain which a man, who has exposed him-
self to punishment, feels at the thoughts of undergoing it. This
18 felt by those by whom the law has been broken, and who feel
themselves in danger of its being executed upon them. 3. The
evil of syfferancel: or the pain which a man feels, in virtue of
the punishment itself, from the time when he begins to undergo
it. This is felt by those by whom the law is broken, and upon
whom it comes actually to be executed. 4. The pain of sym-
pathy, and the other derivative evils resulting to the persons
who are in connection with the several classes of original suf-
ferers just mentioned 2. Now of theso four lots of evil, the first
will be greater or less, according to the nature of the act from
which the party is restrained : the second and third according to
the nature of the punishment which stands annexed to that
offence. .

XV. On the other hand, as to the evi! of the offence, this will
also, of course, be greater or less, according to the nature of each
offence. The proportion between the one evil and the other will
therefore be different in the case of each particular offence. The
cages, therefore, where punishment is unprofitableon thisground,
can by no other means be discovered, than by an examination of
each particular offence ; which is what will be the business of
the body of the work.

XVI. 2. Where, although in the ordinary state of things, the
evil resulting fromthe punishment is not greaterthan the benefit
which is likely to result from the force with which it operates,
during the same space of time, towards the excluding the evil of
the offences, yet it may have been rendered so by the influence of
some occasional circumstances. In the number of these circum-
stances may be, I. The multitude of delinquents at a particular

delinguents juncture ; being such as would increase, beyond the ordinary

measure, the guantum of the second and third lots, and thereby
elso of a part of the fourth lot, in the evil of the punishment.

1 See ch. v. [Pleasures and Pains].
# See oh. xii, {Consequences] iv.
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2. The extraordinary value of the services of some one delin- (b The |
quent ; in the case where the effect of the punishment would delimquent's
be to deprive the community of the benefit of those services.

3. The displeasure of the people; that s, of anindefinite number [f] The
of the members of the same community, in cases where (owing to of zh&
the influence of some occasional incident) they happen to con-

ceive, that the offence or the offender ought not to be punishedat

all, or at least ought not to be punished in the way in question.

4. The displeasure of foreign powers ; that is, of the governing {d)Txe
body, or a considerable number of the members of some foreign o rﬂ‘r‘:;‘;”
community or communities, with which the community in ques- "™

tion is connected.

casure

§ 5. Cases where punishiment ts needless.

These are,

XVII. 1. Where the purpose of putting an end to the practlce L Where
may be attained as effectually at a cheaper rate: by instruction, wiohe
for instance, as well as by terror: by informing the under- 8 R eheaper
standing, as well as by exercising an immediate influence on the ate; a8,
will. This seems to be the case with respect to all those offences By instruc-
which consist in the disseminating pernicious principles in mat-
ters of duty ; of whatever kind the duty be ; whether political,
or moral, or religious. And this, whether such principles be
disseminated under, or even without, & sincere persuasion of
their being beneficisl. I say, even without : for though in such
a case it i3 not instruction that can prevent the writer from
endeavouring to inculcate his principles, yet it may the readers
from adopting them : without which, his endeavouring toincul-
cate them will do no harm. In such a case, the sovereign will
commonly have little need to take an active part : if it be the
interest of one individual to inculcate principles that are per-
nicious, it will as surely be the interest of other individuals to
expose them. But if the sovereign must needs take a part in
the controversy, the pen is the proper weapon to combat error
with, not the sword.

BENTHAM N



CHAPTER XIV.
OF THE PROPORTION BETWEEN PUNISHMENTS AND OFFENCES.

Recapitula: I. WE have seen that the general object of all laws is to pre-
vent mischief ; thatis to say, when it is worth while ; but that,
where there are no other means of doing this than punishment,
there are four cases in which it is not worth while.

Four ohjects II. When it is worth while, there are four subordinate designs

ment. or objects, which, in the course of his endeavours to compass, as
far as may be, that one general object, a legislator, whose views
are governed by the principle of utility, comes naturally to pro-
pose to himself.

1st Object—  III, 1. His first, most extensive, and most eligible object, is

to prevent . o e . .

all offences. t0 prevent, in as far as it is possible, and worth while, all sorts
of offences whatsoever 1: in other words, so to manage, that no
offence whatsoever may be committed.

2a0bject— IV, 2. But if a man must needs commit an offence of some

to prevent . . . . . .

theworst.  kind or other, the next object is to induce him to commit an
offence less mischievous, rather than one more mischievous : in
other words, to choose always the least mischievous, of two
offences that will either of them suit his purpose.

24 Obyect— V. 3. When a man has resolved upon a particular offence, the

downthe next object is to dispose him to do no more mischief than is

roschuet necessary to his purpose: in other words, to do as little mischief
as 1s consistent with the benefit he has in view.

4th Object— VL. 4. The last object is, whatever the mischief be, which it
toact at the .

least is proposed to prevent, to prevent it at as cheap a rate as
expensc. .

possible.
Bules of VII. Subservient to these four objects, or purposes, must be
proportion

! By offences I mean, at present, acts which appear to him to have a
tendency to produce mischief,
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the rules or canons by which the proportion of punishments ? tobetecen

offences is to be governed. ments and
offences.

VIII. Rule 1. 1. The first object, it has been seen, is to g1,

i 1t 1 3 . Outwoigh
prevent, in as far as it is worth while, all sorts of offences ; g Tl ¢

therefore, the offence.

The value of the punishment must not be less in any case than
what 1s sufficient to outweigh that of the profit % of the offence °.

If it be, the offence (unless some other considerations,
independent of the punishment, should intervene and operate
efficaciously in the character of tutelary motives4) will be
sure to be committed notwithstanding®: the whole lot of

! The same rules (1t is to be obscrved) may be applied, with little varia- The same rule
tion, to rewards as well as punishuent : in short, to motives in general, Fhrcais 1
which, according as they are of the pleasurable or painful kind, are of the geessl
nature of reward or punishment : and, according as the act they are applied
to produce is of the positive or negative kind, are styled impelling or re-
straining. See ch. x. [Motives] xlii.

* By the profit of an offence, is to be understood, not merely the pecu- Proft may be
niary profit, but the pleasure or advantage, of whatever kind it be, wlich Jfa,2he
a man reaps, or expects to reap, from the gratification of the desire which pecunsasy.
prompted him to engage in the offence ’

It 1s the profit (that is, the expectation of the profit) of the offence that Impropncty ot
constitutes the impelling motive, or, where there are several, the sum of Je 20ep that
the impelling motives, by which aman is prompted to engage in the offence. 2ugat nctto i
It is the pupishment, that is, the expectation of the punishment, that con- sempration.
stitutes the restratning motive, which, either by itself, or in conjunction
with others, is to act upon him in a confrary direction, so asg to induce him
to abstain from engaging in the offence. Accidental circumstances apart,
the strength of the teniptation is as the force of the seducing, that is, of
the impelling motive or motives. 'To say then, as authors of great merit
and great namo have said, that the punishment ought not to increase with
the strength of the temptation, is as much as to say in mechanics, that the
moving forco or momenium of the power need not increase in proportion to
the momentum of the burtken.

* Beccaria, dei diletti, § 6. id. trad. par. Morellet, § 23.

¢ See ch, xi. { Dispositions] xxix.

* It is & well-known adage, though it is to be hoped not a true one, that
every man has his price. It is commonly meant of 8 man’s virtue. This
saying, though in a very different sense, was strictly verified by some of
the Anglo-Saxon laws : by which a fized price was set, not upon a man'’s
virtuo indeed, but upon his life : that of the sovereign himself among the
rest. For 200 shillings you might have killed a peasant : for six times as
muoh, s nobleman: for six-and-thirty times 8s nmuch you might have killed
the king?. A king in those days was worth exactly 7,200 shillings.
then the heir to the throne, for example, grew weary of waiting for it, he
had a socure and lega) way of gratifying his impatience: he had but to kill

1 See ch. x, [Motives) § 1.
$ Wilking' Leg. Anglo-8ax. p. 71, 72, See Hume, VoL L Apr. L p 219,

N2
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punishment will be thrown away : it will be altogether ineffi-
cactous 1.
,T.'{SJ;‘I,? IX. The above rule has been often objected to, on account of
z:gggt the its seeming harshness: but this can only have happened for want
the fempta- of its being properly understood. The strength of the tempta-
X & . . .
ground of tion, ceeterds paribus, is as the profit of the offence: the quantum
ment, . . .
1:!: :)}b;eceti?n of the punishment must rise with the profit of the offence :
"™ cateris paribus, it must therefore rise with the strength of the
temptation. This there is no disputing. True it is, that the
stronger the temptation, the less conclusive is the indication
which the act of delinquency affords of the depravity of the
offender’s disposition 2. So far then as the absence of any
aggravation, arising from extraordinary depravity of disposition,
may operate, or at the utmost, so far as the presence of a ground
of extenuation, resulting from the innocence or beneficenceof the
offender’sdisposition, canoperate, thestrengthof thetemptation
may operate in abatement of the demand for punishment. But
it can never operate so far asto indicate the propriety of making
the punishment ineffectual, which it 1s sure to be when brought
below the level of the apparent profit of the offence.

The partial benevolence which should prevail for the re-
duction of it below this level, would counteract as well those
purposes which such a motive would actually have in view, as
those more extensive purposes which benevolence ought to have
in view : it would be cruelty not only to the public, but to the
the king with one hand, and pay himself with the other, and all was right.
An earl Godwin, or a duke Streon, could have bought the lives of & whole
dynasty. 1t is plain, that if ever a king in those days died in his bed, he
must have had something elsc, besides this law, to thank for it. This being
the production of a remote and barbarous age, the absurdity of it is pre-
sently recognised : but, npon examination, it would be found, that the
freshest Inws of the most civilised nations are continually falling into the
samo error’.  This, in short, is the case wheresoever the pnnishment is
fixed while the profit of delinquency is indefinite : or, to speak more pre-
cisely, where the punishment 18 limited to such a mark, that the profit of
delinquency may reach beyond it.

1 See ch. xiii. [Cases unmest], § 1.
* Beo ch. xi. [Dispositions], xlii.

t See in particular the Frglish Statute laws throughoul, Boraparte’s Penal Code, and
the recently enacted or not enacted Spanish Penal Code.— Note by the Author, July 1821,
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very persons in whose behalf it pleads : in its effects, I mean,
however opposite in itsintention. Cruelty to the public, thatis
cruelty to the innocent, by suffering them, for want of an ade-
quate protection, to lie exposed to the mischief of the offence :
cruelty even to the offender himself, by punishing him to no
purpose, and without the chance of compassing that beneficial
end, by which alone the introduction of the evil of punishment
is to be justified.

X. Rule2. But whether a given offence shall be prevented z2uwec.
in a given degree by a given quantity of punishment, is never Tore aaminst
any thing better than a chance ; for the purchasing of which, g enc: than
whatever punishment is employed, i8 so much expended in®*™*" **
advance. However, for the sake of giving it the better chance
of outweighing the profit of the offence,

The greater the maschief of the offence, the greater is the ez-
pense, which 1t may be worth while to be at, in the way of

punishment 1.
XI. Rule 3. The next object is, to induce a man to choose Rules.
always the least mischievous of two offences ; therefore ',i:‘;i"o}':?m
offences to

Where two offences come in competition, the punishment for the vopreterrod.
greater offence must be sufficient to induce a man to prefer the
less 2.

XII. Rule 4. When a man has resolved upon a particular Rule .

Pumsh for

offence, the next object is, to induce him to do no more mischief gach particle
than what is necessary for his purpose : therefore %,ﬁ‘éﬁu

The punishment should be adjusted in such manner to each
particular offence, that for every part of the mischief there may
be a motive to restrain the offender from giving birth to 1t 3.

! For example, if it can over be worth while to be at the expense of 8o Exsmple.—
horrible a pumshment as that of burning alive, it will be more 80 in the laq e
view of preventing such a crime as that of murder or incendiarism, than in
the view of preventing the uttering of a piece of bad money. See B. I. tit.
{Defraudment touching the Coin} and [Incendiarism].

4 Espr. des Loix, L. vi. o. 16.

! If any one have any doubt of this, let him conceive the offence to bo Eample.—
divided into 8s many separate offences as there are distinguishable parcols Inblow given
of mischief that result from it. Let it consist, for example, in a man’s stoien-
giving you ten blows, or stealing from you ten shillings. If then, for giving
you ten blows, he is punished no more than for giving you five, the giving
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Rules.  XIII. Rule 5. The last object is, whatever mischief is
Punish in . . .
nodegioc guarded against, to guard against it at as cheap a rate as
without -
special possible : therefore

reasen. The punishment ought in mo case to be more than what is
necessary to bring it 1nto conformity with the rules here given.

Balos,  XIV. Rule6. Itisfurther tobeobserved, that owing to the
Attend to ) . . .
circun- different manners and degrees in which persons under different
isnﬂu(;ensci"g circumstances are affected by the same exciting cause, a punish-

“onsiblity. ment which is the same in name will not always either really
produce, or even so much as appear to others to produce, in two
different persons the same degree of pain : therefore

That the quantity actually inflicted on each individual offender
may correspond to the quantily intended for similar offenders in
general, the scveral circumstances influencing sensibility ought
always to be taken into account L.

Comparative X V. Of the above rules of proportion, the four first, we may

sbove. iﬁe‘l perceive, serve to mark out the limits on the side of diminution ;
the limits below which a punishment ought not to be dema-
nished : the fifth, the limits on the side of increase ; the limits
aborve which it ought not to be increased. The five first are
calculated to serve as guides to the legislator : the sixth is cal-
culated, in some measure, indeed, for the same purpose ; but
principally for guiding the judge in his endeavours to conform,
on both sides, to the intentions of the legislator.

Into the XVI. Let us look back a little. The first rule, in order to

Hievaiucata render it more conveniently applicable to practice, may need
i perhaps to be a little more particularly unfolded. It is to be

you five of these ten blows is an offence for which there is no punishment
at all : which being understood, as often as a man gives you five blows, he
will be sure to give you five more, since he may have the &lleasure of giving
you these five for nothing. In like manner, if for stealing from you ten
shillmgs, he is punished no more than for stealing five, the stealing of the
remaining five of those ten shillings is an offence™or which there is no
punishment at all. This rule is violated in almost every page of every body
of laws T have ever seen.

The profit, it is to be observed, though frequently, is not constantly, pro-
portioncd to the mischief: for example, where o thicf, along with the things
he covets, steals others which are of no nee to him. This may happen
through wantonness, indolence, precipitation, &c. &e.

! Sce ch. vi. [Sensibility).
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observed, then, that for the sake of accuracy, it was necessa.ry taken its
instead of the word quantity to make use of the less perspicuous Pt
term value. For the word quantity will not properly include and e
the circumstances either of certainty or proximity : circum-
stances which, in estimating the valuc of a lot of pain or plea-
sure, must always be taken into the account 1. Now, on the one
hand, a lot of punishment is a lot of pain ; on the other hand,
the profit of an offence is a lot of pleasure, or what is equivalent
toit. But the profit of the offence is commonly more certain
than the punishment, or, what comes to the same thing, appears
8o at least to the offender. Itis at any rate commonly more
wmmediate. It follows, therefore, that, in order to maintain its
superiority over the profit of the offence, the punishment must
have its value made up in some other way, in proportion to that
whereby 1t falls short in the two points of certainty and proz-
wmaty. Now there is no other way in which it can receive any
addition to its value, but by receiving an addition in point of
magnitude. Wherever then the valuc of the punishment falls
short, cither in point of certainty, or of prozximity, of that ef
the profit of the offence, it must receive a proportionable
addition in point of magnitude 2.

XVII. Yet{arther. To make sure of giving the value of the Ao, into
pumshment the superiority over that of the offence, it may beo'f’?;?:“““‘
necessary, in some cases, to take into the account the profit not and proﬁt of
only of the individual offence to which the punishment is to be thy wermar
annexed, but also of such other offences of the same sort as the :?fefmm of
offender is likely to have alrcady committed without detection. fnercess’
This random mode of calculation, severe as it is, it will be im- "
possible to avoid having recourse to,in certain cases: in such, to
wit, in which the profit is pecuniary, the chance of detection
very small, and the obnoxious act of such a nature as indicates
ahabit: for example, in the case of frauds against the coin.  1f
it be not recurred to, the practice of committing the offence will
be sure to be, upon thebalance of the account, s gainful practice.

* See ch. iv. [Value].

* It is for this resson, for cxample, that simple compensation is never
looked upon as sufficient punishment for theft or robbery.

pmxnmty
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That being the case, the legislator will be sbsolutely sure of
not being able to suppress it, and the whole punishment that
is bestowed upon it will be thrown away. Ina word (to keep
to the same expressions we set out with) that whole quantity
of punishment will be inefficacious.

ewer.  XVIII. Rule 7. These things being considered, the three
Serainty following rules may be laid down by way of supplement and

2332?,‘; in explanation to Rule 1.
waguitede- 75 engble the value of the punishment to outweigh that of the
profit of the offence, it must be increased, in point of magnitude,
in proportion as # falls short ir point of certainty.
pules.  XIX. Rule 8. Punishment must be further increased in point

S lse want of magnitude, in proportion as i falls short in point of prozimity.
Ruee. XX. Ruleg. Where the act 1s conclusively indicative of a

P ersweof habil, such an increase must be given to the punishment as may

;\f',‘.‘.l;i;u enable it to outweigh the profit not only of the individual offence,

1orame  but of such other like offences as ase likely to have been commilted
with tmpunity by the same offender.

Te romsin- XXI. There may be a few other circumstances or considera-
oficas " tions which may influence, in some small degree, the demand

iwportance. for punishment : but as the propriety of these is either not so
demonstrable, or not so constant, or the application of them not
so determinate, as that of the foregoing, it may be doubted
whether they be worth putting on a leve] with the others.
Bulelo.  XXII, Rule 10. Wken a punishment, whick in point of

Por the sake

of qualiy, quality 1is particularly well caleulated to answer ws intention,
crease 1a . . . . . .
quantity.  cannol exist in less than a certain quaniity, &t may sometimes be

of use, for the sake of employing it, to stretch a little beyond that
quantity whick, on other accounts, would be strictly necessary.

pRuteln, XXTII. Rule11. In particular, this may sometimes be the case,
forsmoral where the punishment proposed 18 of such a nature as to be par-

™ ticularly well calculated to answer the purpose of a moral lesson %,

Apunishment 1 A punishment may be said to be caloulated to answer the purpose of a

o honaittsred moral lesgon, when, by reason of the ignominy it stampe upon the offence, it

whar, is caleulated to inspire the public with sentiments of averaion towards thoso
pernicious habits and dispositions with which the offence appears to be
connected ; and thereby to inculcate the opposite beneficial habits and
dispositions,
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XXIV. Rule1z. The tendency of the above considerationsis A Rule1s,

to dictate an augmentation in the punishment : the following :ﬁém

rule operatesin the way of diminution. There are certain cases which may
. : . . . . render

(it has been seen 1) in which, by the influence of accidental cir- punishment

cumstances, punishment may be rendered unprofitable in the RiA

whole : in the same cases it may chance to be rendered unpro-

fitable as to a part only. Accordingly,

In adjusting the quantum of punishment, the circumstances,
by which all punishment may be rendered unprofitable, ought to
be attended to.

XXV. Rule13. Itistobe observed, that the more various pRuela
and minute any eet of provisions are, the greater the chance is plicity’s
that any given article in them will not be borne in mind : with- a“;ﬁ,?;&‘éﬂ'
out which, no benefit can ensue fromit. Distinctions, which are f,':ﬁ:cm ,b°
more complex than what the conceptions of those whoseconduct
it is designed to influence can take in, will even be worse than
useless. The whole system will present a confused appearance:
and thus the eflect, not only of the proportions established by
the articles in question, but of whatever is connected with them,
will be destroyed 2. To draw a precise line of direction in such
case seems impossible. However, by way of memento, it may
be of some use to subjoin the following rule.

Among prowsions destgned to perfect the proportion belween
punishments and offences, if any occur, which, by their own par-
twcular good effects, would not make up for the harm they would
do by adding to the intricacy of the Code, they should be omitted3.

It is this, for example, if any thing, that must justify the application of £rample~
80 severe a punishment as the infamy of a public exhibition, hereinafter 12 simple coy
proposed, for him who lifts up his hand against a woman, or against his
father. See B. I. tit. [Simp. corporal injuries).

It is partly on this principle, I suppose, that military legislators have Example.—
justified to themselves the inflicting death on the soldier who lifts up his J2 ity
band against his superior officer.

! See ch. xiii. [Cases unmect], § 4.

.3 See B. II. tit. [Purgf:eﬁ], Append. tit. [Composition].

* Notwithstanding this rule, my fear is, that in the ensuing model, I Proportionality
may be thought to have carried my endeavours at proportionality too far. faTicprenin
Hitherto scarce any attention hes been paid to it. Montesquien seems to work—why.
have been almost the first who has had the least idea of any such thing.

In euch a matter, therefore, excess seemed more eligible than defect. The
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dutilisry  XXVI, It may be remembered, that the political sanction,

foree of the
physial, being that to which the sort of pumshment belongs, which in

rehmons _ this chapter is all along in view, is but one of four sanctions,

Peroaowed which may all of them contribute their share towards producing

for—why.
the sameeffects. It may be expected, therefore, that inadjusting
the quantity of political punishment, allowance should be made
for the assistance it may meet with from those other controlling
powers. Trueitis, that from each of these several sources a very
powerful assistance may sometimes be derived. But the case1s,
that(settingaside the moral sanction, in the casewhere the force
of it is expressly adopted into and modificd by the political ?) the
force of those other powers is never determinate enough to be
depended upon. Tt can never be reduced, like political punish-
ment, into exact lots, nor meted out in number, quantity, and
value. The legislator is therefore obliged to provide the full
complement of punishment, as if he were sure of not receiving
any assistance whatever from any of those quarters. If he does,
so much the better: but lest he should not, it is necessary he
should, at all events, make that provision which depends upon
himself.

Recapituls- XXVII It may be of use, in this place, to recapitulate the
several circumstances, which, in establishing the proportion be-
twixt punishments and offences, are to be attended to. These
seem to be as follows :

1. On the part of the offence :

1. The profit of the offence ;

2. The mischiet of the offence ;

3. The profitand mischicf of other greater or lesser offences,
of differentsorts,which theoffendermayhaveto choose
out of ; :

4. The profit and mischief of other offences, of the same
sort, which the same offender may probably have been
guilty of already.

difliculty is to invent : that done, if any thing seema superfluous, it is easy
to retrench.
! Sce B. 1. tit. [Punishments).
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II. On the part of the punishment :

5. The magnitude of the punishment: composed of its
intensity and duration ;

6. The deficiency of the punishment in point of certainty ;

7. The deficiency of the punishment in point of proximity ;

8. The quality of the punishment ;

9. Theaccidental advantagein point of quality of 8 punish-
ment, not strictly needed in point of quantity ;

10. The use of a punishment of a perticular quality, in the
character of a moral lesson.

I1I. Onthe part of the offender :

11. The responsibility of the class of persons in a way to
offend ;

12. The sensibility of each particular offender ;

13. The particular merits or useful qualities of any parti-
cular offender, in case of a punishment which might
deprive the community of the benefit of them ;

14. The multitude of offenders on any particular occasion.

IV. On the part of the public, at any particular conjuncture :

15. The inclinations of the people,foror against any quantity
or mode of punishment ;

16. The inclinations of foreign powers.

V. On the part of the law : that is, of the public for a con-
tinuance :

17. The necessity of making small sacrifices, in point of
proportionality, for the sake of simplicity.

XXVIII. There are some, perhaps, who, at first sight, may The nicety
look upon the nicety employed in the adjustment of such rules, Z,’ﬁ.“;md
ass0 much labour lost : for grossignorance, they will say, never },if,g,iﬁ,fd
troubles itself about laws, and pession does not calculate. But f},‘ﬂ{ﬁﬂfr
the evil of ignorance admits of cure!: and as to the proposi-
tion that passion does not calculate, this, like most of these very
general and oracular propositions, is not true. When matters
of such importance as pain and pleasure are at stake, and these
in the highest degree (the only matters, in short, that can be of

! See Append. tit. [Promulgation].
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importance) who is there that does not calculate 2 Men calen-
late, some with less exactness, indeed, some with more : but all
men calculate. I would not say, that even a madman does not
calculate X, Passion calculates, more or less, in every man : in
different men, according to the warmth or coolness of their dis-
positions: according to the firmness or irritability of their minds:
according to the nature of the motives by which they are acted
upon. Happily, of all passions, that is the most given to calcu-
lation, from the excesses of which, by reason of its strength,
constancy, and universality, society hag most to apprehend ?:
I mecan that which corresponds to the motive of pecuniary
interest: so that these niceties, if such they are to be called,
have the best chance of being efficacious, where efficacy is of
the most importance.

! There are few madmen but what are observed to be afraid of the strait
waintcoat.

% See ch. xii. [Consequences), xxxiii,



CHAPTER XV.

OF THE PROPERTIES TO BE GIVEN TO A LOT OF PUNISHMENT.

I. It has been shown what the rules are, which ought to be Properties
observed in adjusting the proportion between the punishment Soverned by
and the offence. The properties to be given to a lot of punish- P™Pr"™
ment, in every instance, will of course be such as it stands in
need of, in order to be capable of being applied, in conformity to
those rules : the quality will be regulated by the quantity.

II. The first of those rules, we may remember, was, that the Troperty L
quantity of punishment must not be less, in any case, than what ' "2
is sufficient to outweigh the profit of the offence : since, as often
asitis less, thewhole lot (unless by accident the deficiency should
be supplied from some of the other sanctions) is thrown away: it
is inefficacious. The fifth was, that the punishment ought in no
case to be more than what is required by the several other rules:
since, if it be, all that is above that quantity is needless. The
fourth was, that the punishment should be adjusted in such
manner to each individualoffence, that every part of the mischief
of that offence may have a penalty (thatis. a tutelary motive) to
encounter it : otherwise, with respect to so much of the offence
as has not a penalty to correspond to it, it is as if there were no
punishment in the case. Now to none of those rules can a lot of
punishment be conformable, unless, for every variation in point
of quantity, in the mischief of the species of offence to which it
1s annexed, such lot of punishment admits of a correspondent
variation. To prove this, let the profit of the ofience admit of
a multitude of degrees. Buppose it, then, at any one of these
degrees : if the punishment be less than what is suitable to that
degree, it will be inefficactous ; it will be so much thrown away :
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if it be more, as far as the difference extends, it will be needless ;
it will therefore be thrown away also in that case.

The first property, therefore, that ought to be given to a lot
of punishment, is that of being variable in point of quantity,
in conformity to every variation which can take place in either
the profit or mischief of the offence. This property might,
perhaps, be termed, in & single word, variability.

II1. A second property,intimately connected with the former,
may be styled equability. It will avail but little, that a mode of
punishment (proper in all other respects) has been established
by the legislator ; and that capable of being screwed up or let
down to any degree that can be required ; if, after all, whatever
degree of it be pitched upon, that same degree shall be liable,
according to circumstances, to produce a very heavy degree of
pain, or & very slight one, or even none at all. 1In this case, as
in the former, if circumstances happen one way, there will be
a great deal of pain produced which will be needless . if the
other way, there will be no pain at all applied, or none that will
be efficacious. A punishment, when liable to this irregularity,
may be styled an unequable one : when free from it, an equable
one. The quantity of pain produced by the punishment will, it
is true, depend in o considerable degree upon circumstances
distinct from the nature of the punishment itself : upon the
condition which the offender is in, with respect to the circum-
stances by which a man’s sensibility is lisble to be influenced.
But the influence of these very circumstances will in many cases
be reciprocally influenced by the nature of the punishment : in
other words, the pain which i8 produced by any mode of punish-
ment, will be the joint effect of the punishment which is applied
to him, and the circumstances in which he is exposed toit. Now
there are some punishments, of which the effect may be liable to
undergo a greater alteration by the influence of such foreign
circumstances, than the effect of other punishments is liable to
undergo. So far, then, as this is the case, equability or un-
equability may be regarded as properties belonging to the
punishment itself,
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IV. An example of a mode of punishment which is apt to be Punish-
ments whicli

unequable, is that of banishment, when the locus a quo (or place gd"e‘t’l‘ciﬁw
the party is banished from) is some determinate place appointed i this
by the law, which perhaps the offender cares not whether he rospect
ever see or no. This is also the case with pecuniary, or quasi-
pecuniary punishment, when it respects some particular species

of property, which the offender may have been possessed of, or

not, as it may happen. All these punishments may be split
down into parcels, and measured out with the utmost nicety :

being divisible by time, at least, if by nothing else. They are

not, therefore, any of them defective in point of variability :

and yet, in many cascs, this defect in point of equability may
make them as unfit for use as if they were L.

V. The third rule of proportion was, that where two oflences Property s.
come in competition, the punishment for the greater offence S?:ll)]l)ﬁ'llyto
must be suflicient to induce & man to prefer the less. Now, to ;ﬂ:ﬁih.
be sufficient for this purpose, it must be evidently and uniformly ™¢***
greater : greater, not in the eyes of some men only, but of all
men who are liable to be in a situation to take their choico
between the two offences ; thatis, in effect, of all mankind. 1In
other words, the two punishments must be perfectly commen-
surable. Hence arises a third property, which may be termed
commensurability: to wit, with reference to other punishments?

VI. But punishments of different kinds are in very few in- How two
stances uniformly greater one than another ; especially when },ﬁﬁiﬂﬂmm

the lowest degrees of that which is ordinarily the greater, arc mjend

! By the English law, there are sovera] offences which are punished by a
total forfeiture of moveables, not extending to immoveables. This is the
case with suicide, and with certain species of theft and homicide. In some
cayes, this isthe principal punishment: in others, even the only onc. The
consequence is, that if # man’s fortune happens to consist in moveables, ho
is ruined ; if in immoveables, he suffers nothing.

% See View of the Hard- Labour Bill, Lond. 1778, p. 100.

For the idea of this progerty, I must acknowledge myself indebted to an
snonymous letter in the St. James’s Chronicle, of the 27th of September,
1777 ; the author of which is totally unknown to me. If any one should
be disposed to think lightly of the instruction, on account of the channel
by which it was first communicated, let him tell me where I can find an
idea more ingenious or original.
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compared with the highest degrees of that which is ordinarily
the less : in other words, punishments of different kinds are in
few instances uniformly commensurable. The only certain and
universal means of making two lots of punishment perfectly
commensurable, is by making the lesser an ingredient in the
composition of the greater. This may be done in either of two
ways. I. Byadding to thelesser punishment another quantity
of punishment of the same kind. 2. By adding to it another
quantity of & different kind. The latter mode is not less certain
than the former : for though one cannot always be absolutely
sure, that to the same person a given punishment will appear
greater than another given punishment ; yet one may bealways
absolutely sure, that any given punishment, so as it does but
come into contemplation, will appear greater than none at all.
VII. Again: Punishment cannot act any farther than in as
far as the idea of it, and of its conncction with the offence, is
present in the mind. The idea of it, if not present, cannot act
at all; and then the punishment itself must be inefficacious.
Now, to be present, it must be remembered, and to be remem-
bered it must have been learnt. But of all punishments that
canbe imagined, there are none of which the connection with the
offence is either so easily learnt, or so efficaciously remembered,
as those of which the idea is already in part associated with
some part of the idea of the offence : which is the case when the
one and the other have some circumstance that belongs to them
in common. When this is the case with & punishment and an
offence, the punishment is said to bear an analogy to, or to bo
characteristic of, the offence. Characteristicalness is, therefore,
a fourth property, which on this account ought to be given,
whenever it can conveniently be given, to a lot of punishment.
VIII. 1t is obvious, that the effect of this contrivance will be
the greater, as the analogy is the closer. The analogy will be
the closer, the more material 2 thet circumstance is, which is in

! Sce Montesq. Esp. des Loix, L. xii. ch. iv. He seems to have the
property of characteristicalness in view; but that the idea he had of it was
veryindistinet,appears from theextravegantadvantages heattributestoit.

? See ch. vii. [Actions], iii.
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common. Now the most material circumstance that can belong ati, in that
toanoffenceand a punishment in common, is the hurt or damage i fom
which they produce. The closest analogy, therefore, that can
subsist between an offence and the punishment annexed to it, is

that which subsists between them when the hurt or damage they
produce is of the same nature : in other words, that which is
constituted by the circumstance of identityin point of damage!.
Accordingly, the mode of punishment, which of all others bears

the closest analogy to the offence, is that which in the proper

and exact sense of the word is termed refaliation. Retaliation,
therefore, in the few cases in which it1s practicable, and not too
expensive, will have one great advantage over every other mode

of punishment.

IX. Again: It is the idea only of the punishment (or, in Propertys,
other words, the apparent punishment) that really acts upon the plarity.
mind ; the punishment itself (the real punishment) acts not any
farther than as giving rise to that idea. It is the apparent
punishment, therefore, that does all the service, I mean in the
way of example, which is the principal object 2. It is the real
punishment that does all the mischief3. Now the ordinary and
obviousway of increasing the magnitudeof the apparent punish-
ment, is by increasing the magnitude of the real. The apparent
magnitude, however, may to a certain degree be increased by
other less expensive means : whenever, therefore, at the same
time that these less expensive means would have answered that
purpose, an additional real punishment is employed, this addi-
tional real punishment is needless. As to these less expensive
means, they consist, I. In the choice of a particular mode of
punishment, a punishment of a particular quality, indepen-
dent of the quantity4. 2. In a particular set of solemnities
distinct from the punishment itself, and accompanying the
execution of it %,

! Besides this,there are a variety of other ways in which the punishment
may bear an analogy to the offence. This will be seen by looking over the
table of punishments.

? See oh. xiii. [Cases unmeet], § 1, 2nbe * Ib. § 4. par. iii.

¢ See B, L. tit. [Punishments). ¢ Bee B. II. tit. [Execunon]

BENTHAM (o]



104 Of the Properlics to be given to [caar.

Thomost X, A mode of punishment, according as the appearance of it

affectual

wwyof  bears a greater proportion to the reality, may be said to be the

ment more ezemplary. Now as to what concerns the choice of the

by means of punishment itself, there is not any means by which a given

nslosa quantity of punishment can be rendered more exemplary, than
by choosing it of such a sort as shall bear an analogy to the
offence. Hence another reason for rendering the punishment
analogous to, or in other words characteristic of, the offence.

l;rromgy'ﬁ- XI. Punishment, it is still to be remembered, is in itself an
expense : it is in itself an evill. Accordingly the fifth rule of
proportion is, not to produce more of it than what is demanded
by the other rules. But thisis the case as often as any particle
of pain is produced, which contributes nothing to the effect pro-
posed. Now if any mode of punishment is more apt than
another to produce any such superfluous and needless pain, it
may be styled unfrugal ; if less, it may be styled frugal. Fru-
gality, therefore, is a sixth property to be wished for in & mode
of punishment.

Prugality  XII. The perfection of frugality, in a mode of punishment, is

belangs 1n

perfestion to where not only no superfluous pain is produced on the part of

mﬂnn the person punished, but even that same operation, by which he
is subjected to pain, is made to answer the purpose of producing
pleasureon the part of some other person. Understand a profit
or stock of pleasure of the self-regarding kind: for a pleasure of
the dissocial kind is produced almost of course, on the part of
all persons in whose breaststhe offence has excited the sentiment
of ill-will. Now this is the case with pecuniary punishment, as
also with such punishments of the quasi-pecuniary kind as con-
sist in the subtraction of such a species of possession as is trans-
ferable from one party to another. The pleasure, indeed, pro-
duced by such an operation, is not in general equal to the pain?:
it may, however, be 50 in particular circumstances, as where he,
from whom the thing is taken, is very rich, and he, to whom it
is given, very poor: and, be it what it will, it is always so much
more than ean be produced by any other mode of punishment.

* Ch. xiii. [Cases unmeet], par. iii. * Ib. note.
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XIII, The properties of cxemplarity and frugality seem to Exemplarity
pursue the same immediate end, though by different courses. h-u:.my.
Both are occupied in diminishing the ratio of the real suffering Tier an
tothe apparent: butexemplarity tendstoincrease theapparent; %™
frugality to reduce the real.

XIV. Thus much concerning the properties to be given toOther
punishments in general, to whatsoever offences they are to be B
applied. Those which follow are of less importance, either ag TEOrIAnCE
referring only to certain offences in particular, or depending
upon the influence of transitory and local circumstances.

In the first place, the four distinct ends into which the main
and general end of punishment is divisible!, may give rise to so
many distinct properties, according as any particular mode of
punishmentappears to bemore particularly adapted to the com-
passing of one or of another of those ends. To that of ezamyple,
as being the principal one, a particular property has already been
adapted. There remains the three inferior ones of reformation,
disablement, and compensation.

XV. A seventh property, therefore, to be wished for in a Property 7.

mode of punishment, is that of subserviency to reformation, or vxe?:cy to
reforming tendency. Now any punishment is subservient to reformation
reformation in proportion to its guantity : since the greater the
punishment a man has experienced, the stronger is the tendency
it has to create in him an aversion towards the offence which
was the cause of it : and that with respect to all offences alike.
But there are certain punishments which, with regard to certain
offences, have a particular tendency to produce that effect by
reason of their quality : and where this is the case, the punish-
ments in question, as applied to the offences in question, will
pro tanto have the advantage over all others. This influence
will depend upon the nature of the motive which is the cause of
the offence : the punishment most subservient to reformation
will be the sort of punishment that is best calculated to invali-
date the force of that motive.

XVI. Thus, in offences originating from the motive of ill- - applied to

* See ob. xiii. [Cases unmeet), par. ii. note,
o2
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gg«:ﬁ:m will 1, that punishment has the strongest reforming tendency,

mil-will. which is best calculated to weaken the force of the irascible
affections. And more particularly, in that sort of offence which
consists in an obstinate refusal, on the part of the offender, to do
something which is lawfully required of him? and in which the
obstinacy is in great measure kept up by his resentment against
those who have an interest in forcing him to compliance, the
most efficacious punishment seems to be that of confinement to
spare diet.

—toofences X VII. Thus, also, in offences which owe their birth to the

T tndtloncs joint influence of indolence and pecuniary interest, that punish-

joined to

peouriary ment seems to possess the strongest reforming tendency, which
is best calculated to weaken the force of the former of those
dispositions. And more particularly, in the cases of theft, em-
bezzlement, and every species of defraudment, the mode of
punishment best adapted to this purpose seems, in most cases,
to be that of penal labour.

Property& XVIII. An eighth property to be given to a lot of punish-

;lﬁh respect ment in certain cases, is that of efficacy with respect to disable-

ment. ment, or, as it might be styled more briefly, disabling efficacy.
This is a property which may be given in perfection to a lot
of punishment ; and that with much greater certainty than the
property of subserviency to reformation. The inconvenience is,
that this property is apt, in general, to run counter to that of
frugality: there being, in most cases, no certain way of disabling
a man from doing mischief, without, at the same time, disabling
him, in a great measure, from doing good, either to himself or
others. The ischief therefore of the offence must be so great
as to demand a very considerable lot of punishment, for the
purpose of example, before it can warrant the application of
a punishment equal to that which is necessary for the purpose
of disablement.

—ismost  XIX.The punishment, of which the efficacy in this way is the

conspicuous

incapital _ greatest, is evidently that of death. In this case the efficacy of it
punshment.

! See ch. x. [Motives].

? See B. I. tit. {Offences against Justice].
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is certain. Thisaccordinglyisthe punishment peculiarly adapted
to those cases in which the name of the offender, so long as he
lives, may be sufficient to keep a whole nation in a lame. This
will now and then be the case with competitors for the sove-
reignty, and leaders of the factions in civil wars : though, when
applied to offences of so questionable a nature, in which the
question concerning criminality turns more upon success than
any thing else; an infliction of this sort may seem more to
savour of hostility than punishment. At the same time this
punishinent, it is evident, is in an eminent degree unfrugal;
which forms onc among the many objections there are against
the use of it, in any but very extraordinary cases X

XX. Inordinary cases the purpose may be sufficiently answered other
by one or other of the various kinds of confinement and banish- Pmts
ment: of which, imprisonment is the most strict and eflicacious. o e touid
For when an offence is so circumstanced that it cannot be com-
mitted but in a certain place, as is the case, for the most part,
with offences against the person, all the law has to do, in order
to disable the offender from committing it, is to prevent his
being in that place. Inany of the offences which consist in the
breach or the abuse of any kind of trust, the purpose may be
compassed at a still cheaper rate, merely by forfeiture of the
trust: and in general, in any of those offences which can only be
committed under favour of some relation in which the offender
stands with reference to any person, or sets of persons, merely
by forfeiture of that relation: that is, of the right of continuing
to reap the advantages belonging to it. This is the case, for
instance, with any of those offences which consist in an sbuse of
the privileges of marriage, or of the liberty of carrying on any
lucrative or other occupation.

XXT. The ninth property is that of subserviency to compensa- Property 9.
tron. This property of punishment, if it be vindictive compen- viency to
sation thatis in view, will, with little variation, be in proportion ton
to the quantity: if lucrative, it is the peculiar and characteristic
property of pecuniary punishment.

! See B. I. tit. [Punishments].
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Property 0. XXTI. In the rear of all these properties may be introduced
opularity. . - . . .

that of popularity; a very fleeting and indeterminate kind of

property, which may belong to a lot of punishment one moment,

and be lost by it the next. By popularity is meant the property

of being acceptable, or rather not unacceptable, to the bulk of

the people, among whom it is proposed to be established. In

strictness of specch, it should rather be called absence of un-

popularity: for it cannot be expected,in regard to such a matter

as punishment, that any species or lot of it should be positively

acceptable and grateful to the people : it is suflicient, for the

most part, if they have no decided aversion to the thoughts of it.

Now the property of characteristicalness, above noticed, seems

to go as far towards conciliating the approbation of the people

toamodeof punishment, as any: insomuch that popu'arity may

be regarded as a kind of secondary quality, depending upon that

of characteristicalness .. The use of inserting this property in

the catalogue, is chiefly to make it serve by way of memento to

the legislator not to introduce, without a cogent necessity, any

mode or lot of punishment, towards which he happens to per-

ceive any violent aversion entertained by the body of the people.

Mischiets X XIII. The effects of unpopularity in a mode of punishment

1esulting . .
fomthe  are analogous to those of unfrugality. The unnecessary pain

Jantyofs Which denominates a punishment unfrugal, is most apt to be

pumshment

Zdiscontent, that which is produced on the part of the offender. A por-

he .- ..
;%E?f the tion of superfluous pain is in like manner produced when the
Wi

S hress in punishment is unpopular : but in this case it is produced on the
part of persons altogether innocent, the people at large. Thisis
already onc mischief ; and another is, the weakness which it is
apt to introduce into the law. When the people are satisfied
with the law, they voluntarily lend their assistance in the execu-

tion: when they are dissatisfied, they will naturally withhold

Chanscteristt: ' The property of charaoteristicalness, therefore, is useful in & mode of
:‘:‘;;,"ﬂ",fs unishment i1n three different ways: 1. It renders a mode of punishment,
rmenarable: before infliction, more easy to be borno in mind: 2. It enables it, especially
3 poputar - after infliction, to make the stronger impression, when it is there ; that is,

renders it the moro ezemplary : 3. It tends to render it more acceptable to

the peoplo, that is, it renders it the more popular.
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that assistance ; it is well if they do not take a positive part in
raising impediments. This contributes greatly to the uncertainty
of the punishinent; by which, in the first instance, the frequency
of the offence receives an increase. In process of time that
deficiency, as usual, is spt to draw on an increase in magnitude
an addition of a certain quantity which otherwise would be
needless 1.

XXIV. This property, it is to be observed, necessarily sup- This proper-
poses, on the part of the people, some prejudice or other, which :’g'i: udioe
it is the business of the legislator to endeavour to correct. For egiiator
if the aversion to the punishment in question were grounded on ugnt to
the principle of utility, the punishment would be such as, on
other accounts, ought not to be employed : in which case its
popularity or unpopularity would never be worth drawing into
question. It is properly therefore a property not so much of the
punishment as of the people : a disposition to entertain an un-
reasonable dislike against an object which merits their approba-
tion. It is the sign also of another property, to wit, indolence
or weakness, on the part of the legislator : in suffering the
people, for the want of some instruction, which ought to be and
might be given them, to quarrel with their own interest. Be
this as it may, so long as any such dissatisfaction subsists, it
behoves the legislator to have an eye to it, as much as if it were
ever so well grounded. Every nation is liable to have its pre-
judices and its caprices, which it is the business of the legislator
to look out for, to study, and to cure 2.

XXV. The eleventh and last of all the properties that seem rroperty 11.
to be requisite in a lot of punishment, is that of remissibility 3. taye
The general presumption is, that when punishment is applied,
punishment is needful : that it ought to be applied, and there-
fore cannot want to be remitted. But in very particular, and
those always very deplorable cases, it may by accident happen
otherwise. It may happen that punishment shall bave been

! See ch. xiii. [Cases unmeet), § v.
? Sec ch. xiii. [Cases nnmeet], § iv. par. iv.
? See View of the Hard Labour Bill, p. 109.
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inflicted, where, according to the intention of the law itself, it
ought riot to have been inflicted : that is, where the sufferer is
innocent of the offence. At the time of the sentence passed he
appeared guilty : but since then, accident has brought his inno-
cence to light. This being the case, so much of the destined
punishment as he has suffered already, there is no help for. The
business is then to free him from as much as is yet to come.
But 7s there any yet to come ? There is very little chance of
there being any, unless it be so much as consists of ckronical
punishment : such asimprisonment, banishment, penal labour,
and the like. So much as consists of ecute punishment, to wit
where the penal process itself is over presently, however per-
manent the punishment may be in its effects, may be considered
a8 trremissible.  This is the case, for example, with whipping,
branding, mutilation, and capital punishment. Themost perfectly
wremissible of any is cepital punishment. For though other
punishments cannot, when they are over, be remitted, they may
becompensated for; and although the unfortunate victim cannot
be putinto the same condition,yet possibly means may be found
of putting him into as good a condition, ashe would have been in
if he had never suffered. This may in general be done very effec-
tually where the punishment has been no other than pecuniary.

There is another case in which the property of remissibility
may appear to be of use : this is, where, although the offender
has beenjustly punished, yet on account of some good behaviour
of his, displayed at a time subsequent to that of the commence-
ment of the punishment, it may seem expedient to remit a part
of it. But this it can scarcely be, if the proportion of the pun-
ishment i, in other respects, what it ought to be. The purpose
of example is the more important object, in comparison of that
of reformation®. It is not very likely, that less punishment
should be required for the former purpose than for the latter.
For it must be rather an extraordinary case, if a punishment,
which 1s sufficient to deter a man who has only thought of it
for a few moments, should not be sufficient to deter a man who

! See ch. xiii, [Cases unmeet], ii. note.
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has been feeling it all the time. Whatever, then, is required
for the purpose of example, must abide at all events : it is not
any reformation on the part of the offender, that can warrant
the remitting of any part of it : if it could, a man would have
nothing to do but to reform immediately, and so free himself
from the greatest part of that punishment which was decmed
necessary. Inorder, then, to warrant the remitting of any part
of a punishment upon this ground, it must first be supposed
that the punishment at first appointed was more than was ne-
cessary for the purpose of example,and consequently that a part
of it was needless upon the whole. This, indeed, is apt cnough
to be the case, under the imperfect systems that are as yet on
foot: andtherefore, duringthecontinuance of thosesystems,ihe
property of remissibility may, on this second ground likewise, as
well as on the former, be deemed 2 useful one. But this would
not be the case in any new-constructed system, in which the
rules of proportion above laid down should be observed. In
such a system, therefore, the utility of this property would rest
solely on the former ground.
XXVI. Upon taking a survey of the various possible modes of To ohtain a1l

punishment, it will appear evidently, that there is not any one prupertles.

h-
of them that possesses all the abme properties in perfection. ents must

To do the best that can be done in the way of punishment, it o mired
will therefore be necessary, upon most occasions, to compound

them, and make them into complex lots, each consisting of &
number of different modes of punishment put together : the
nature and proportions of the constituent parts of each lot being
different, according to the nature of the offence which it is
designed to combat.

XXVII. It may not be amiss to bring together, and exhibit in The fore-
one view, the eleven properties above established. They are as Properties
follows : T

Two of them are concerned in establishing a proper propor-
tion between a single offence and its punishment ; via.

I. Varability.

2. Equability.
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One, in establishing & proportion, between more offences than
one, and more punishments than one ; viz.

3. Commensurability.

A fourth contributes toplace the punishment in that situation
in which alone it can be efficacious; and at the same time to be
bestowing on it the two farther properties of exemplarity and
popularity ; viz.

4. Characteristicalness.

Two others are concerned in excluding all useless punish-
ment ; the one indirectly, by heightening the efficacy of what
is useful ; the other in a direct way ; viz.

5. Exemplarity.

6. Frugality.

Three others contribute severally to the three inferior ends of
punishment ; viz.

7. Subserviency to reformation.

8. Efficacy in disabling.

9. Subserviency to compensation.

Another property tends to exclude a collateral mischief,which
a particular mode of punishment is liable accidentally to pro-
duce ; viz.

10. Popularity.

The remaining property tends to palliate a mischief,
which all punishment, as such, is liable accidentally to pro-
duce ; viz.

11. Remissibility.

The properties of commensurability, characteristicalness, ex-
emplarity, subserviency to reformation, and efficacy in disabling,
are more particularly calculated to augment the profit which is
to be made by punishment: frugality, subserviency to compen-
sation, popularity, and remissibility, to diminish the ezpense :
variability and equability are alike subservient to both those
purposes.

XXVIII. Wenow come to take a general survey of the system
of offences : that is, of such acts to which, on account of the
mischievous consequences they have a natural tendency to pro-
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duce, and in the view of putting a stop to those consequences, it
may be proper to annex a certain artificial consequence, con-
sisting of punishment, to be inflicted on the authors of such acts.
according to the principles just established.
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CHAPTER XVIL

DIVISION OF OFFENCES.

§ 1. Classes of Offences.

11718 necessary, at the outset, to make a distinction between
such acts as are or may be, and such as ought to be offences.

' This chapter is an attempt to put our ideas of offences into an exact
method. The particular uses of method are various : but the general onc
is, to enable men to understand the things that arc the subjects of it. To
uoderstand a thing, is to be acquainted with its qualities or properties. Of
these properties, some are common to it with other things ; the rest, pecu-
liar. But the qualities which are peculiar to any one sort of thing are few
indeed, in comparison with those which are comnion to it with other things.
To make it known in respect of ite difference, would therefore be doing
httle, unless 1t were made known slso by its genus.  To understand it per-
fectly, & man must therefore be informed of the points in which 1t agrees,
as well a8 of thosc in which it disagrees, with all other things. When a
numnber of objects,composing a logical whole, are tobe considercd together,
all of thesc possessing with respect to one another a certain congruency or
agrcement denoted by a certain name, there is but one way of giving a
perfect knowledge of their nature ; snd that is, by distributing them iato a
systeni of parcels, each of them a part, cither of some other parcel, or, at
any rate, of the common whole. This can only be done in the way of bipar-
tition, dividing each superior branch into two, and but two, immediately
subordinate ones ; begiuning with the logical whole, dividing that into two
parts, then each of those parts into two others; and so on. These first-
distinguished parts agree in respect of those properties which belong to the
whole : they differ in respeet of those properties which are peculiarto each.
To divide the whole into more than two parcels at once, fl():' example into
three, would not answer the purpose ; for, in fact, it is but two objects that
the mmnd can compare together exactly at the same time. Thus then, let
us endeavour to deal with offences ; or rather, strictly speaking, with acts
which possess such proporties as seem to indicate them fit to be constituted
offcnces. The task is arduous ; and, as ye! at least, perhaps for ever, abovo
our force. There is no speaking of objects but by their names : but the
business of giving them names hasalways been prior to thetrueand perfect
knowledge of their natures. Objects the most dissimilar have beenspoken
of and treated as if their propertieswere thesame. Objectsthe mostsimilar
have been spoken of and treated as if they had scarce any thing incommeon.
Whatever discoveries may be made concerning them, how different socver
theircongruenciesand disagreements may be found to be from thosewhich
are indicated by their names, it is not without the utmost difficulty that
any means can be found out of expressing those discoveries by a conform~
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Any act may be an offence, which they whom the community ofsncos and
. . . what oug
are in the habit of obeying shall be pleased to make one : that tobe
is, any act which they shall be pleased to prohibit or to punish.
But, upon the principle of utility, such acts alone ought to be
made offences, as the good of the community requires should be
made so.
I1. The good of the community cannot require, that any act Noactought
. . . . to be an
should be made an offence, which is not hable, in some way or offenoe but.
other, to be detrimental to the community. For in the case of &ve)t?'}nlxsentn.l.
: - 1 tothe
such an act, all punishment is groundless 2. community

III. But if the whole assemblage of any number of indivi- 1o be g0, it
dualsbeconsidered asconstituting an imaginary compound body, must be el
a community or political state ; any act that is detrimental to % Some 578
any one or more of those members is, as to so much of its effects, members:
detrimental to the state.

IV. An act cannot be detrimental to a state, but by being These may
detrimental to some one or more of the individuals that com- Jgssr,
pose it. But these individuals may either be assignable? or
unassignable.

V. When there is any assignable individual to whom an it assign-
offence is detrimental, that person may either be a person other sfecor
than the offender, or the offender hemself. humself, or

VI. Offences that are detrimental, in the first instance, 0 Claas1.
assignable persons other than the offender, may be termed by (e,
one common name, offences against individuals. And of these
may be composed the 1st class of offences. To contrast them
able set of names. Change the import of the old names, and you are in
perpetual danger of being misunderstood : intreduce an entire new set of
names, and you are sure not to be understood at all. Complete success,
then, is, a3 yet at least, unattainable. But an attempt, though imperfect,
may have its use : and, at the worst, it may accelerato the arrival of that
perfect system, the possession of which will be the happiness of some ma-
turer age. Gross ignorance descries no difficulties ; imperfect knowledge
finds them out, snd struggles with them : it must be perfect knowledge
that overcomes them.

1 See ch. xiii. [Cases unmeet), § ii. 1.

* That is, either by name, or at least by description, in such manner 88 persons asstgn.
to be sufficicntly distinguished from all others ; for instance, by the circum- able, bow.

stance of being the owner or occupier of such and such goods. See¢ B. 1.
tit. (Personation], supra, ch. xii. [Consequences], xv.
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with offences of the 2nd and 4th classes, it may also sometimes
be convenient to style them private offences. To contrast them
at the same time with offencesof the 3rd clags, they may bestyled
private extra-regarding offences.

Sem; % VIL When it appears, in general, that there are persons to

ofences.  whom the act in question may be detrimental, but such persons
cannotbeindividually assigned,the circle within whichitappears
that they may be found, is either of less extent than that which
comprises the whole community, or not. 1f of less, the persons
comprised within this lesser circle may be considered for this
purpose as composing a body of themselves ; comprised within,
but distinguishable from, the greater body of the whole com-
munity. The circumstance that constitutes the union between
the members of this lesser body, may be either their residence
within a particular place, or, in short, any other less explicit
principle of union, which may serve to distinguish them from
the remaining members of the community. In the first case,
the act may be styled an offence agarnst @ neighbourhood: in the
second, an offence against a particular class of persons in the
community. Offences, then, against a class or neighbourhood,
may, together, constitute the 2nd class of offences. To contrast
them with private offences on the one hand, and public on the
other, they may also be atyled sem:-public offences.

wﬁm_ VIII. Offences, which in the first instance are detrimental to

ingoffences. the offender himself, and to no one else, unless it be by their
being detrimental tohimself, mayserve to compose a third class.
To contrast them the better with offences of the first, second,

Limisbetwees 1 With regard to offences against a class or neighbourhood, it is evident,

Pruieeaeml- that the fewer the individuals are, of whichsuch class is compased, and the

wmgﬁw. narrower that neighbourhood is, the more likely are the persons, to whom

mé&ing %o the offence is detrimental, to become assignable ; insomuch that, in some

cletinguish-  ogges, it may be difficult to determineconcerning a given offence, whether
it be an offence against individuals, or against & class or neighbourhood. It
is evident also, that the larger the olass ar neighbourhood is, the more it
approaches to a coincidence with the great body of the state. The three
classes, thorefore, are liablo to a certain degree, to run into one another,
and be confounded. But this is no more than what is the case, more or
less, with all those ideal compartments under which men are wont to dis-
tribute objects for the convenience of discourse.
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and fourth classes, all which are of a transitive nature, they
might be styled intransitive ! offences; but still better, self
regarding.

IX. The fourth class may be composed of such acts as ought Class 4

to be made offences, on account of the distant mischief which Oggzllges

they threaten to bringupon anunassignable indefinite multitude
of the whole number of individuals, of which the community is
composed: althoughno particular individual shouldappearmore
likely to be a sufferer by them than another. These may be
called public offences, or offences against the state.
X. A fifth class, or appendix, may be composed of such acts _Clawss.

Mult

as, according to the circumstances in which they are committed, ofencen vz
’ 1. Ofences

and more particularly according to the purposes to which they vytuisehood

arcapplied, may be detrimental in any one of the waysin which ngmﬂe“m
the act of one man can be detrimental to another. These may trust
be termed multiform, or heterogeneous offences . Offences that

1 See ch. vii. {Actions], xiii.

! 1. Offences by falsehood : 2. Offences ageinst irust. See also par. xx, Thein tmperfec:
to xxx. and per. lxvi. Maturer views have suggested the feasibility, and foos of 2
the means, of ridding the system of this anomalous excrescence. Instead obstade to "
of considering these as so many divisions of offences, divided into genera, *™"8*"™
correspondent and collateral to the several genera distinguished by other
appellations, they may be considered as so many specific differences, re-
spectively applicable to those genera. Thus, in the case of & simple personal
snjury, in the operation of whicha plan of falsehood has been employed: it
seems moresimple and more natural, to consider the offence thuscommitted
asa particularspecies or mdtﬁca.twn of the genus of offence termed a simple
personal injury, than to consider the simple personal injury, when effected
bysuch means, asa modification of the divssion of offences entitled Offences
through falsehood. By this mcans the circumstances of the intervention of
falsehood as an instrument, and of the existence of a particular obligation
of the nature of a trust, will be reduced to a par with various other classes
of circumstances capable of affording grounds of modification, commonly of
aggravation or extenuation, to various genera of offences : instance,
medilation, and conspiracy, on the one hand ; Provocation recesved, end
snlozication, on the other. This class will appear, but too plainly, as a
kind of botch in comparison of the rest. But such is the fate of science,
and more particularly of the moral branch ; the distribution of things must
in a great measure be dependent on their names : arrangement, the work
of mature reflection, must be ruled by nomenclature, the work of popular

ca

?nthe book of the laws, offences must therefore be treated of &s much as
possible under their accustomed names.  Generical terms, which are in
continual use, and which express ideas for which there are no other terms
in use, cannot safely be discarded. When any such occur, which cannot
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are in this case may be reduced to two great heads : 1. Offences
by falsehood: and 2. Offences against frust.

§ 2. Duvisions and sub-divisions.

XI. Let us see by what method these classes may be farther
sub-divided. First, then, with regard to offences against indi-
viduals.

In the present period of existence, a man’s being and well-
being, his happiness and his security ; in a word, his pleasures
and his immunity from pains, are all dependent, more or less, in
the first place, upon bis own person ; in the next place, upon
the exterior objects that surround him. These objects are either
things, or other persons. Under one or other of these classes
must evidently be comprised every sort of exterior object, by
means of which his interest can be affected. If then, by means
of any offence, a man should on any occasion become a sufferer,
it must be in one or other of two ways: I. absolutely, to wit,

be brought to quadrate with such a plan of classification as appears to be
most convenient upon the whole, what then is to be done? There seems
to be but one thing ; which is, to rctain them, and annex them to the
regular part of the system in the form of an appendix. Though they can-
not, when cntire, be made to rank under any of the classes established in
the rest of the system, the divisions to which they give title may be broken
down into lesser divisions, which may not be alike intractable. By this
means, how discordant soever with the rest of the system they may appear
to be at first sight, on a closer inspection they may be found conformable.

This must inevitably be the case with the names of offences, which are
so various and universal in their nature, as to be capable, each of them,
of doing whatever mischief can be done by any other kind or kinds of
offences whatsoever. Offences of this description may well be called
anomalous.

Such offences, it is plain, cannot but show themselvescqually intractable
under every kind of system. Upon whatever principle the system be con-
structed, they cannot, any of them, with any degree of propriety, be con-
fined to any one division. If, therefore, they constitute a blemish in the
present system, it is such a blemish as could not be avoided but at the ex-
pense of & greater. The class they are here thrown into will traverse, in
its subordinate ramifications, the other classes and divisions of the present
system : true, but so would they of any other. An irregularity, and that
but a superficial one, is a less evil than continual error and contradiction,
But even this slight deviation, which the fashion of language scemed to
render unavoidable at the outset, we shall soon find occasion to correct as
we advance. For though the first great parcels into which the offences of
this class are divided are not referable, any of them, to any of the former
claages, yet the subsequent lesser subdivisions are.
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immediately in his own person ; in which case the offence may
be said to be an offence against his person : or, 2. relatively, by
reason of some material relation 1 which the before mentioned
exterior objects may happen to bear, in the way of causality
(sce ch. vii. Actions, par. 24) to his happiness. Now in as far
as a man s in a way to derive either happiness or sccurity from
any object which belongs to the class of things, such thing is said
to be his property, or at least he is said to have a property or an
inderest therein : an offence, therefore, which tends to lessen the
facilityhe might otherwise haveofderivinghappinessor security
fromanobject which belongsto the class of things, may be styled
an offence against his property. With regard to persons, in as
far as, from objects of this class, a man is in a way to derive
happiness or security, it is in virtue of their services - in virtue
of some services, which, by one sort of inducement or another,
they may be disposed to render him2. Now, then, take any man,

1 See ch. vii. [Actions], iii. and xxiv.

1, by reason of the word relation,this part of the division should Appear 1nwhat marnes
obscure, the unknown term may be got rid of in the following manner, P
Our ideas are derived, all of them, from the senses; pleasurable and painful uea the sela-
ones, therefore, among the rest: consoquently, from the operation of sensible bear 1o ex.
objects upon our senses. A man's happiness, then, may be said to depend tesor objects.
more or less upon the relation he bears to any sensible object, when such
object is in a way that stands a chance, greater or less, of producing to
him, or averting from him, pain or pleasure. Now this, if at all, it must
do in one or other of two ways ; 1. In an aclive way, properly so called ;
viz. by motion : or, 2. In a passtve or quiescent way, by being moved to, or
acted upon : and in either csse, either, 1. in an tmmediate way, by acting
upon, or being acted on by, the organs of sense, without the intervention
of any other external object : or, 2. in & more or less remote way, by acting
npon, or being acted on by, some other external object, which (with the
intervention of a greater or less number of such objects, and at the end of
more or less considerable intervals of time) will come at length to act upon,
or be acted upon by, those organs. And this is equally true, whether the
external objecta in question be things or persons. It is also equally true
of pains and pleasures of the mind, 8s of those of the body : all the dif-
ference is, that in the production of these, the pleasure or pain may result
immediately from the perception which it accompanies: in the production
of those of the mind, it cannet result from the action of an object of sense,
any otherwise than by association, to wit, by means of some connection
which the porception has contracted with certain prior ones, lodged already
in the memory .

* Sse ch. x. [Motives].

1 See ch. v.!Plensures and P'ains’, xv. xxxf. Ch, x. [Motives), xxxix, note.
BENTEAM P
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by way of example, and the disposition, whatever it may be,
which he may be in to render you service, either has no other
connection to give birth or support to it, than the general one
which binds him to the whole species, or it has some other con-
nection more particular. In the latter case, such a connection
may bespoken of as constituting, in your favour, a kind of ficti-
tious or incorporeal object of property, which is styled your
condition. An ofience, therefore, the tendency of which 1s to
lessen the facility you might otherwise have of deriving happi-
ness from the services of a person thus specially connected with
you, may be styled an offence against your condition in life, or
simply against yourcondition. Conditionsin life must evidently
be as various as the relations by which they are constituted.
This will be seen more particularly farther on. In the mean
time those of husband, wife, parent, child, master, servant,
citizen of such or such a city, natural-born subject of such or
such a country, may answer the purpose of examples.

Where there is no such particular connection, or (what comes
to the same thing) where the disposition, whatever it may be,
which a man is in to render you service, is not considered as
depending upon such connection, but simply upon the good-will
he bears to you ; in such case, in order to express what chance
you have of deriving a benefit from his services, a kind of ficti-
tious object of propertyis spoken of, as being constituted in your
favour, and is called your reputation. An offence, therefore, the
tendency of which is to lessen the facility you might otherwise
have had of deriving happiness or security from the services of
persons at large, whether connected with you or not by any
special tie, may be styled an offence against your reputation. 1t
appears, therefore, that if by any offence an individual becomes
a sufferer, it must be in one or other of the four points above
mentioned; viz. his person, his property, his condition in life, or
his reputation. These sources of distinction, then, may serve to
form so many subordinate divisions. 1f any offences should be
found to affect a person in more than one of these points at the
same time,such offences mayrespectively be put under so many
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separate divisions ; and such compound divisions may be sub-
joined to the precedingsimpleones Theseveraldivisions(simple
and compound together) which are hereinafter established, stand
as follows: 1. Offences against person. 2. Offences against
reputation. 3. Offences against property. 4. Offences against
condition. 5. Offences against person and property together.
6. Offences against person and reputation together L.
XII. Next with regard to semi-public offences. Pain, con- pivisions of

sidered with reference to the time of the act from which it is S/f5a’: .,

liable to issue, must., i.t i? evident, be either p.resent, past, ormg,_
future. Inas farasitiseither present or past, it cannot be the
result of any act which comes under the description of a semi-
public offence : for if it be present or past, the individuals who
experience, or who have experienced, it are assignable 2. There
remains that sort of mischief, which, if it ever come to exist at
all, is as yet but future : mischief, thus circumstanced, takes the
name of danger 3. Now, then, when by means of the act of any
person & whole neighbourhood, or other class of persons, are
exposed to danger, this danger must either be ¢ntentional on his
part, or unintentional 8. 1f unintentional, such danger, when it
is converted into actual mischief, takes the name of a calamity :
offences, productive of such danger, may be styled sems-public
offences operating through calamity ; or, more briefly, offences
through calamity. 1If the danger be intentional, insomuch that
it might be produced, and might convert itself into actual mis-
chief, without the concurrence of any calamity, it may be said to
originate in mere delinquency : offences, then, which, without
the concurrence of any calamity, tend to preduce such danger

! Subsequent consideration has herc suggested several alterations. The
necessity of sdding to property, power, in the character of a distinguishable
a8 well as valuable object or subject-matter of possession, has presented
itself to view : and in regard to thefictitious entity here termed condstion
(for shortness instead of saying condition in lifc), it has been observed to
be & sort of composite object, compounded of property, repulation, power,
and right to services. For this composite object the more proper place was
therefare at the tail of the several simple ones.—Note by the Edator, July,
1822;

* Suprs, iv. note. ¥ Seo ch. xii. [Consequences].

¢ See ch, viii. [Intentionality]. .

P2
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a8 disturbs the security of a local, or other subordinate class of

. persons, may be styled semz-public offences operating merely by
delinguency, or more briefly, offences of mere delinquency.

Sub- XIII. With regard to any farther sub-divisions, offences

ofonces” through calamity will depend upon the nature of the several

g:l?m]t‘; calamities to which man, and the several things that are of use

dismissed. o) him, stand exposed. These will be considered in another
place 1.

% Offtnces  X1V. Semi-public offences of mere delinquency will follow

gels uee;cy. the method of division applied to offences agamst individuals.

corraspond It will easily be conceived, that whatever pain or inconvenience

dingions of ADY gwen individual may be made to suffer, to the danger of

ofences.  that pain or inconvenience may any number of individuals, as-
signable or not assignable, be exposed. Now there are four
points or articles, as we have seen, in respect to which an indi-
vidual may be made to suffer pain or inconvenience. If then,
with respect to any one of them, the connection of causes and
effects is such, that to the danger of suffering in that article a
number of persons, who individually are not assignable, may,
by the delinquency of one person, be exposed, such article will
form a ground of distinction on which a particular sub-division
of semi-public offences may be established : if, with respect to
any such article, no such effect can take place, that ground of
distinction will Lie for the present unoccupied : ready, however,
upon any change of circumstances, or in the manner of viewing
the subject, to receive a correspondent subdivision of offences, if
ever it should seem necessary that any such ofiences should be
created.

Divisions of XV. We come next to self-regarding offences ; or, more pro-

soincide perly, to acts productive in the first instance of no other than

Can 1™ a self- -regarding mischief : acts which, if in any instance it be

1 8ee B. I tit. [Semi-public offences]. In the mesn time that of pesis-
lence may serve as an example. A man, without any intention of giving
birth to such a calamity, may expose a neighbourhood to the danger of it,
by breaking quarantine or violating any of those other gevenhve regula-
tions which governments, at certain conjunctures, may find it expedignt to
have recourse to, for the purpose of guarding against such danger.
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thought fit to constitute them offences, will come under the
denomination of offences against one’s self. This class will not
for the present give us much trouble. Foritis evident, that in
whatever points a man is vulnerable by the hand of another, in
the same points may he be conceived to be vulnerable by his
own. Whatever divisions therefore will serve for the first class,
the same will serve for this. As to the questions, What acts are
productive of a mischief of this stamp? and, among such as are,
which it may, and which it may not, be worth while! to treat
upon the footing of offences ? these are points, the latter of
which at least is too unsettled, and too open to controversy, to
be laid down with that degree of confidence which is implied in
the exhibition of properties which aremade use of as the ground-
work of an arrangement. Properties for this purposc ought to
be such as show themselves at first glance, and appear to belong
to the subject beyond dispute. .
XVI. Public offences may be distributed under eleven divi- Divisions of
sions2. 1. Offences against external security. 2. Offences
against justice. 3.0Oflences against the preventive branch of the

! See ch. xii. [Cases unmeet], § iv.

% In this part of the analysis, I have found it necessary to deviate in Exhaustive
some degree from the rigid rules of the exhaustive method I set out with, Z%thod de-
By me, or by some one else, this method may, perhaps, be more strictlyp
pursued at some maturer period of the science. At present, the bencfit
that might result from the unrelaxed observance of it, seemed so precarious,
that I could not help doubting whether it would pay for the delay and
trouble. Doubtless such a method is eminently instructive: but the fatigue
of following it out is so great, not only to the author, but probably slso to
the reader, thet if carried to its utmost length atthe first attempt, it might
perhaps do more disservice in the way of disgust, than service in the way
of information. For knowledge, like physic, how salutary soever in itself,
becomes no longer of any use, when made too unpalatable to be swallowed.
Mean time, it cannot but be a mortifying circumstance to & writer, who is
sensible of the ifnportance of his subject, and anxious to do it justice, to
find himself obliged to exhibit what he perceives to be faulty, with any
view, how indistinct soever, of something more perfect before his eyes. If
there be any thing new and original in this work, it is to tho exhaustive
method so often aimed at that I am indebted for it. It will, therefore, be
no great wonder if I should not be able to quit it without reluctance. On
the other hand, the marks of stiffness which will doubtless be perceived in
a multitude of places, are chiefly owing to a solicitous, and not perfectly
successful, pursuit of this same method. New instruments are seldom
handled at Erst with perfect ease.
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police. 4. Offences against the public force. 5. Offences against
the positive increase of the national felicity. 6. Offences against
the public wealth. 7. Offences against population. 8. Offences
against the national wealth. g. Offences against the sovereignty.
10. Offences against religion. 1I. Offences against the national
nierest in general. The way in which these several sorts of
offences connect with one another, and with the interest of the
public, that is, of an unassignable multitude of the individuals
of which that body is composed, may be thus conceived.
XVII1. Mischief by which the interest of the public as above
defined may be affected, must, if produced at all, be produced

onsone | - .
either by means of an influence exerted on the operations of
T,

government, or by other means, without the exertion of such in-
fluence . To begin with the latter case: mischief, beit what it
will, and let it bappen to whom it will, must be produced either
by the unassisted powirs of the agent in question, or by the
instrumentality of some other agents. 1In the latter case, these
agents will be either persons or things. Persons again must be
either not members of the community in question, or members.
Mischief produced by theinstrumentality of persons,mayaccord-
ingly be produced by the instrumentality either of external or
of tnternal adversaries. Now when it is produced by the agent’s
own unassisted powers, or by the instrumentality of internal
adversaries, or only by theinstrumentality of things,it is seldom
that it can show itself in any other shape (setting aside any
influence it may exert on the operations of government) than
either that of an offence against assignable individuals, or that of
an offence against a local or other subordinate class of persons.
If there should be a way in which mischief can be produced, by
any of these means, to individuals altogether unassignable, it
will scarcely be found conspicuous or important enough to

! The idea of government, it may be obscrved, is introduced here without
eny preparation. The fact of its being established, I assume as notorious,
and the necessity of it as alike obvious and incontestable. Observations
indicating that necessity, if anysuch should be thought worthlooking at in
this view, may be found by turning to a passage in o former chapter, where
they were incidentally adduccd for the purpose of illustration. Seo ch. xii.
[Consequences], § xvii.
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oceupy a title by itself : it may accordingly be referred to the
miscellaneous head of offences against the national interest n
general 1. The only mischief, of any considerable account, which
cen be made to impend indiscriminately over the whole number
of members in the community, i that complex kind of mischief
which results from a state of war, and is produced by the instru-
mentality of external adversaries ; by their being provoked, for
instance, or invited, or encouraged to invasion. In this way
may & man very well bring down & mischief, and that a very
heavy one, upon the whole community in general, and that
without taking & part in any of the injuries which came in
consequence to be offered to particular individuals.

Next with regard to the mischief which an offence may bring
upon the public by its influence on the operations of the govern-
ment. This it may occasion either, I. In a more immediate
way, by its influence on those operations themselves: 2. Ina
more Temote way, by its influence on the tnstruments by or by
the help of which those operations should be performed : or 3.
In a more remote way still, by its influence on the sources from
whence such instruments are to be derived. First then, as to
the operations of government, the tendency of these, in as far as
it is conformable to what on the principle of utility it ought to
be, is in every case either to avert mischief from the community,
or to make an addition to the sum of positive good 2, Now

1 See infra, liv. note. Even this head, ample as it is, and vague as it
roay seem to be, will not, when examined by the principle of utility, serve,
any mare than another, to secretc any offence which has no title to be
placed there. Toshow the pain or loss of pleasure which is likely to ensue,
is a problem, which before a legislator can justify himself in adding the act
to the catalogue of offences, he may in this case, 86 in every other, be called
upon to solve.

* For examples, sec infra, liv. note. This branch of the business of
government, a sort of work of supererogation, as it may be called, in the
calendar of political duty, is comparatively but of recent date. It is not
for thisthat the untutored many could haveoriginally submitted themselves
to the dominion of the few. It was the dread of evil, not the hope of good,
that first cemented socicties together. Necessaries come always before
luxzuries. The stato of language marks the progress of ideas. Time out of
mind the military departmenthas had & name: so has that of justice: the

power which occupues itself in proventing mischief, not till lately, snd that
but a loose one, tho police : for the power which takes for its object the
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mischief, we have seen, must come either from external adver-
garies, frominternaladversaries, or from calamities. With regard
to mischief from external adversaries, there requires no further
division. As to mischief from internal adversaries, the cxpe-
dientsemployed for avertingitmay bedistinguished into such as
may be applied before the discovery of any mischievous design
in particular, and such as cannot beemployed but in consequence
of the discovery of some such design : the former of these are
commonly referred to a branch which may be styled the preven-
tive branch of the police: the latter to that of justicel. Secondly,
As to the tnstruments which government, whether in the avert-
ing of evil or in the producing of positive good, can have to
work with, these must be cither persons or things. Those which
are destined to the particular function of guarding against mis-
chief from adversaries in general, but more particularly from
external adversaries 2, may be distinguished from the rest under

introduction of positive good, nopeculiarosme, howeverinadequate, seems
yet to have been devised.

* The functions of justice, and those of the police, must be apt in many
Eoint.s to run one into another : especially as the busincss would be very

adly managed if the same persons,whose more particular dutyit is to act
ag officers of the police, were not upon occasion to act in the capacity of
officers of justice. The ideas, however, of the two functions may still be
kept distinct : and I see not where the line of scparation can be drawn,
ess it be as above.

As to the word police, though of Greek extraction, is seems to be of
French growth : it is from France, at least, that it has been imported into
Great Britain, where it still retains its foreign garb : in Germany, if it did
not originate there, it has at least been naturalized. Taken all together,
the idea belonging to it seems to be too multifanous to be susceptible of
any single definition. Want of words obliged me toreduce the two branches
hero specified into one. Who would have endured in this place to have
seon two such words as the phthano-paranomic or crime-preventing, and the
phthano-symphoric or calamily- preventing, branchesof the police? theincon-
vepiences of uniting the two branches under the same denomination, are,
however, the less, inasmuch as the operations requisite to be performed for
the two purposes will in many cases be the same. Other functions, com-
monly referred to the head of police, may be referred either to the head of
that powerwhich occupies itself in promoting ina positive way theincrease
of the national felicity, or of that which emu;)foys itself in the management
of the public wealth. See infra, liv. note.

* It is from abroad that those pernicious enterprises are most apt to
originate, which come backed witll)lea greater quantity of physical force
than the persons who are in a more particular sense the officers of justice
are wont to have at their command. Mischief the perpetration of which is
ousured by a force of such maguitude, may therefore be looked upon in
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thecollectiveappellation of the public military force,and, forcon-
ciseness’ sake, the military force. The rest may be characterised
by the collective appellation of the public wealth. Thirdly, with
regard to the sources or funds from whence these instruments,
howsoever applied, must be derived, such of them as come under
the denomination of persons must be taken out of the whole
number of persons that are in the community, thatis, out of the
total population of the state: so that the greater the popula-
tion, the greater may cateris paribus be this branch of the public
wealth ; and the less, the less. In like manner, such as come
under the denomination of things may be, and most of them
commonly are, taken out of the sum total of those things which
are the separate properties of the several members of the com-
munity: the sum of which properties may be termedthe national
wealth:sothatthegreater the national wealth, thegreatercateris
paribus may be this remaining branch of the public wealth ; and
the less, the less. It is here to be observed, that if the influence
exerted on anyoccasion by any individual over the operationsof
the government be pernicious, it must be in one or other of two
ways: I. By causing, or tending to cause, operations not to be
performed which ought to be performed ; in other words, by
vmpeding the operations of government. Or, 2. By causing
operations to be performed which ought not to be performed ;
in other words, by misdirecting them. Lastly, to the total
genersl as the work of ezternal adversaries. Accordingly,when the persons
by whom it is perpetrated are in such force as to bid defiance to the ordi-
nary efforts of justice, they loosen themselves from their original denomina-
tion in proportion as they increase in force, till at length they are looked
upon a8 being no longer members of the state, but as standing altogether
upon s footing with external adversaries. Give force enough to rogbery,
and it swells into rebellion : give permanence enough to rebellion, and it
settles into hostility.

! It must be confessed, that in common speech the distinction hers
established between the public weelth and the national wealth is but
indifferently settled : nor is this to be wondered at ; the ideas themselves,
though here necessary to be distinguished, being so frequently convertible.
B :fam mistaken if the language will furnish any other two words that
would express the distinction better. Those in question will, I imagine,
be allowed to be thus far well chosen, that if they were made to change

their places, the import given to them would not appear to be quite so
proper as that which is given to them as they stand at present.
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assemblageofthe personsbywhom theseveral politicaloperations
above mentioned come to be performed, we set out with apply-
ing the collective appellation of the government. Among these
persons there commonly’ is some one person, or body of persons
whose office it is to assign and distribute to the rest their several
departments, to detcrmine the conduct to be pursued by each in
the performance of the particular set of operations that belongs
to him, and even upon occasion to exercise his function in his
stead. Where there is any such person, or body of persons, ke
or 2 may,according as the turn of the phrase requires, be termed
the sovereign, or the sovereignty. Now it is evident, that to im-
pede or misdirect the operations of the sovereign, as here de-
scribed, may be to impede or misdirect the operations of the
several departments of government as described above.

From this anslysis, by which the connection between the
several above-mentioned heads of offences is exhibited, we may
now collect a definition for each article. By offences against
external security, we may understand such offences whereof the
tendency is to bring upon the public a mischief resulting from
the hostilities of foreign adversaries. By offences against justice,
such offences whereof the tendency is to impede or misdirect the
operations of that power which is employed in the business of
guarding the public against the mischiefs resulting from the de-
linquency of internal adversaries, as far as it is to be done by
expedients, which do not come to be applied in any case till after
the discoveryof some particular design of the sort of those which
they are calculated to prevent. By offences against the preventive
branch of the police, such offences whereof the tendency is to
impede or misdirect the operations of that power which is em-
ployed in guarding against mischiefs resulting from the delin-
guency of internal adversaries, by expedients that come to be
applied beforehand ; or of that which is employed in guarding

1 T should have been afraid to have said necessaridy. In the United
Provinces, in the Helvetic, or even in the Germanic body, where is that
one assembly in which an absclute power over the whole resides ? where

was there in the Roman Commonwealth? I would not undertake for
certain to find sn answer to all these questions.



XVvI.] Division of Offences. 219

against the mischiefs that might be occasioned by physical cala-
mities. By offences against the publicforce, such offences whereof
the tendency is to impede or misdirect the operations of that
power which is destined to guard the public from the mischiefs
which may result from the hostility of foreign adversaries, and,
in case of necessity, in the capacity of ministers of justice, from
mischiefs of the number of those which result from the delin-
quency of internal adversaries.

By offences against the increase of the national felicity, such
offences whereof the tendency is to impede or misapply the ope-
rations of those powers that are employed in the conducting of
various establishments, which are calculated tomake,in so many
different ways, a positive addition to the stock of public happi-
ness. By offences against the public wealth, such offences whereof
the tendency is to diminish the amount or misdirect the applica-
tionof themoney, and other articles of wealth, which the govern-
ment reserves as a fund, out of which the stock of instruments
employed in the service above mentioned may be kept up. By
offences against population, such offences whereof the tendency
is to diminish the numbers or impair the political value of the
sum total of the members of the community. By offences against
the naitonal wealth, such offences whereof the tendency is to
diminish the quantity, or impair the value, of the things
which compose the separate properties or estates of the several
members of the community.

XVIIIL. Inthisdeduction, it may be asked, what place is left Connection
for religion ? This we shall see presently. For combating the S;rz:gﬁm
various kinds of offences above enumerated, that is, for combating ;ﬁgsffé.mm
all the offences (those not excepted which we are now about con- 5" e
sidering) which it is in man’s nature to commit, the state has
two great engines, punishment and reward : punishment, to be
applied to all, and upon all ordinary occasions : reward, to be
applied to a few, for particular purposes,and upon extraordinary
occasions. But whether or no a man has done the act which
renders him an object meet for punishment or reward, the eyes
of those, whosoever they be, to whom the management of these
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engines is entrusted cannot always see, nor, where it is punish-
ment that is to be administered, can their hands be always sure
to reach him. To supply these deficiencies in point of power, it
is thought necessary, or at least useful (without which the truth
of the doctrine would be nothing to the purpose), to inculcate
intothe minds of the people thebelief of the existence of a power
applicable to the same purposes, and not liable to the same
deficiencies: the power of a supreme invisible being, to whom a
disposition of contributing to the same ends to which the several
institutionsalready mentioned arecalculated tocontribute, must
for this purpose be ascribed. It is of course expected that this
power will, at one time or other, be employed in the promoting
of those ends : and to keep up and strengthen this expectation
among men, is spoken of as being the employment of & kind of
allegorical personage, feigned, as beforel, for convenience of dis-
course, and styled religion. To diminish, then, or misapply the
influence of religion, is pro tanto to diminish or misapply what
power the state has of combating with effect any of the before-
enumerated kinds of offences; that is, all kinds of offences what-
soever. Acts that appear to have this tendency may be styled
offences against religion.  Of these then may be composed the
tenth division of the class of offences against the state2,

! See par. xvil. with regard to justice.

* It may be observed, that upon this occasion I consider religion in no
other light, than in respect of the influence it may have on the happiness
of the present life. As to the effects it may have in assuring us of snd
preparing us for a better life to come, this is & matter which comes not
within the cognizance of the legislator. See tit.[Offences against religion].

I say offences against religion, the fictitious entity: not offences against
God, the real being. For, what sort of pain should the act of a feeble
mortal occasion to a being unsusceptible of pein? How should an offence
aflect him? Should it be an offence against his person, his property, his
reputation, or his condition?

It has commonly been the way to put offences against religion foremost.
Theides of precedence isnaturally cnough connected with that of reverence.
'Ex Aws dpyxipeofo. But for expressing reverence, there are other methods
enough that are less equivocal. And in point of method and perspicuity,
it is evident, that with regard to offences againstreligion, neither the nature
of the mischief which it is their tendency to produce, nor the reason there
may be for punishing them, can be understood, but from the consideration
of the several mischiefs which result from the severalothersortsof offences.
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XIX. If there be any acts which appear liable to affect the Campection

often
state in any one or more of the above ways, by operating in agmnst]the
10nn)

prejudice of the external security of the state, or of its mternalmwm in
. eneral with

security ; of the public force ; of the increase of the nationsl §e rest,

felicity; of the public wealth; of the national population; of the

national wealth; of the sovereignty; or of religion ; at the same

time that it is not clear in which of all these ways they will

affect it most, nor but that, according to contingencies, they may

affect it in one of thesc ways only orin another ; such acts may

be collected together under a miscellaneous division by them-

selves, and styled offences against the national interest in general.

Of these then may be composed the eleventh and last division of

the class of offences against the state.

XX. We come now to class the fifth: consisting of multiform sub.

offences. These, as has been slready intimated, are elthercl.f.'%“

offences by falsehood, or offences concerning trust. Under the %’:ﬂiﬁm

head of offences by falsehood, may be comprehended, 1. Simple pj e
falsehoods. 2. Forgery. 3. Personation. 4. Perjuryl Let
us observe in what particulars these four kinds of falsehood
agree, and in what they differ.
XXI. Offences by falsehood, however diversified in other par- ?tl'!enees by

sehood, 1n
ticulars, have thisin common, that they consist in some abuse of wlm the

the faculty of discourse, or rather, as we shall see hereafter, of opes anotor,

In a political view, it is only because those others are mischievous, that
offences against religion are so too.

! This division of falsehoods, it is to be observed, is not regularly drawn
out: that being what the nature of the case will not here admit of. False-
hood may be infinitely diversified in other ways than these. Ina particular
case, forinstance, snmplefalsehood when uttered by writing, is distinguished
from the same falsehood when nttered by word of mouth; and has had a
particular name given to it accordingly. I mean, where it strikes against
reputation ; in which cese,the instrument it has been uttered by has been
called a libel. Now it is obvious, that in the same manner it might have
received a distinct name in all other cases where it is uttered by writing.
But there has not happened to be any thing in particular that has disposed
mankind in those cases to give it such a name. The case is, that among
the infinity of circumstances by which it might have been diversified, those
which constitute it e libel, happen to have engaged a peculiar share of
attention op the of the institutors of language ; either in virtue of the
influence witioh these circumstances have on the tendenoy of the act, or in
virtue of any particular degree of force with which on any other account
they may have disposed it to strike upon the imagination.

of
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the faculty of influencing the sentiment of belief in other men ?,
whether by discourse or otherwise. The use of discourse is to
influence belicf, and that in such manner as to give other men
to understand that things are as they are really. Falsehoods, of
whatever kind they be, agree in this : that they give men to
understand that things are otherwise than asin reality they are.
E;;;:g::. XXII. Personation, forgery, and perjury, are each of them
distinguished from other modes of uttering falsehood by certain
special circumstances. When s falsehood is not accompanied
byany of those circumstances, it may be styled simplefalschood.
These circumstances are, I. The form in which the falsehood is
uttered. 2. The circumstance of its relating or not to the iden-
tity of the person of him who uttersit. 3. The solemnity of the
occasion on which it is uttered® The particular application
of these distinctive characters may more commodiously be
reserved for another place3.
Bub- XXIII. We come now to the sub-divisions of offences by
oﬁenﬁco:dby falschood. These will bring us back into the regular track of
are deter analyeis, pursued, without devmtxon through the four preceding
the divisions classes.
;‘,:.‘;:dms By whatever means & mischief is brought about, whether
classs.  ¢a)sehood be or be not of the number, the individuals liable to
be affected by it must either be assignable or unassignable. If
assignable, there are but four material articlesin respecttowhich
they can be affected: to wit, their persons, their properties, their
reputations, and their conditions in life. The case is the same,
if, though unassignable, they are comprisable in any class subor-
dinate to that which is composed of the whole number of mem-
bers of the state. If the falsehood tend to the detriment of the
whole state, it can only be by operating in one or other of the

! See B. I. tit. [Falsehoods).

? There are two other circumstances still more material ; viz. 1. The
partics whose interest is affected by the falsehood : 2. The pomt or article
in which that intcrest is affected. These circumstances, however, enter
not into the composition of the genenc&l character. Thoir use is, a5 we
shall ace, to characterize the several spocies of each genus.  See B. I tit.

[Falsehoods].
¢ Thid.
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characters, which every act that is an offence against the state
must assume ; viz. that of an offence against external cecurity,
against justice, against the preventive branch of the police,
against the public force, against the increase of the national
felicity, against the public wealth, against the national popula-
tion, against the national wealth, against the sovereignty of the
state, or against its religion.
XXIV. It is the common property, then, of the offences that ofences of
this class in
belong to this division, to run over the same ground that is some in-
occupied by those of the preceding classes. But some of them, ¢ Shange therr
as we shall sce, are apt, on various occasions, to drop or change gihers o,
the names which bring them under this diviston : this is chicfly
the case with regard to simple falsehoods. Others retain their
names unchanged; and even therebysupersede the names which
would otherwise belong to the offences which they denominate :
this is chiefly the casc with regard to personation, forgery, and
perjury. When this circumstance then, the circumstance of
falsehood, intervenes, in some cases the name which takes the
lead is that which indicates the offence by its effect ; in other
cases, it is that which indicates the expedient or instrument asit
were by the help of which the offence is committed. Falsehood,
take it by itself, consider it as not being accompanied by any
other material circumstances, nor therefore productive of any
material effects, can never, upon the principle of utility, consti-
tute any offence at all. Combined with other circumstances,
there is scarce any sort of pernicious effect which it may not
be instrumental in producing. It is therefore rather in com-
pliance with the laws of language, than in consideration of the
nature of the things themselves, that falsehoods are made sepa-
rate mention of under the name and in the character of distinct
offences. All this would appear plain enough, if it were now a
time for entering into particulars : but that is what cannot be
done, consistently with any principle of order or convenience,
until the inferior divisions of those other classes shall have been
previously exhibited.
XXV. We come now to offences against trust. A trust is, A trust—
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where there is any particular act which one party,in the exercise
of some power, or some right 1, which is conferred on him, is

! Powers, though not a species of rights (for the two sorts of fictitious
entities, termed a power and a right, are altogether disparate)are yet so far
included under rights, that wherever the word power may be employed, the
word right may also be employed : The reason is, that wherever you may
speak of a person as having a power, you may also speak of him as havin|
a right to such power : but tho converse of this proposition doss not hol
good : there are cases in which, though you may speak of a man as having
& right, you cannot speak of him as having o power, or in any other way
meake any mention of that word. On various occasions you have s right,
for instance, to the services of the magstrate : but if you are a private per-
son, you have no power over him: all the power is on his side. This being
the case, as the word sight was employed, the word pouer might perhaps,
without any deficiency in the sense, have been omitted. On tho present
occasion however, as in speaking of trusts this word is comnionly made
more use of than the word right, it seemed most eligible, for the sake of
perapicwty, to insert them both.

It may be expected that,since the word ¢rust has been here expounded,
the words power and righ!, upon the meaning of which the exposition of
the word trust is made to depend, should be expounded also : and certain
it is, that no two words can stand more in need of it than these do. Such
exposition I accordingly sct about to give, and indecd have actually drawn
up: but the details into which I found it necessary to enter for this pur-
pose, were of such length as to take up more room than could consstently
be allotted to them in this place. With respect to these words, therefore,
and a number of others, such as possession, title, and the like, which in point
of import aro inseparably connected with them, instead of exhibiting the
exposition itself, I must content myself with giving & general idea of the
plan which I have pursued in framing it : and as to every thing clse, I
must leave the import of them to rest upon whatever footing it may happen
to stand upon in the apprehension of sach reader. Power and right, and
the whole tribe of fictitious entities of this stamp, are all of them, in the
sense which belongs to them in & book of jurisprudence, the results of some
manifestation or other of the legislator’s will with respect to such or such
an act. Now every such manifestation is either a prohibition, a command,
or their respective negations; viz. a permission, and the declaration which
the legislator makes of his will when on any occasion he leaves an act un-
commanded. Now, to render the expression of the rule moro conoise, the
commanding of a positive act may be represented by the prohibition of the
negative act which is opposed to it. To know then how to expound a
right, carry your eye to the act which, in the circumstances in question,
would be a violation of that right: the law creates the right by prohibiting
thatact. Power, whether over a man’s own person, or over other persons,
or over things, is constituted in the first instance by permission : butin as
far as the law takes an active part in corroborating it, it is created by pro-
hibition, and by command : by prohibition of such acts (on the part of
other persons)as arejndged incompstible with the exercise of it; and upon
occasion, by command of such acts as are judged to be necessary for the
removal of such or such obstacles of the number of those whioh may occur
to impede the exercise of it. For every right which the law confers on
one party, whether that party be en individual, a subordinate class of
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bound to perform for the benefit of another. Or, more fully,
thus : A party is said to be invested with & trust, when, being
invested with a power, or with a right, there is s certain be-
haviour which, in the exercise of that power, or of that right, he
is bound to maintain for the benefit of some other party. In
such case, the party first mentioned is styled a trustee : for the
other party, no name has ever yet been found : for want of a

individuals, or the pablic, it thereby imposes on some other party aduly or
obligation. But there may be laws which command or prohibit acts, that
is, impose duties, without any other view than the benefit of the agent :
theso generate no rights : duties, therefore, may be either extra-regarding
or self-regarding : extra-regarding have rights to correspond to them: self-
regarding, none.

That the exposition of the words power and right must, in order to be
correct, enter into & great variety of details, may be presently made appaar.
One branch of the system of rights and powers, and but one, are those of
which property is composed : to be correct, then, it must, among other
things, be applicable to the whole tribe of modificetions of which property
is susceptible. But the commands and prohibitions, by which the powers
and rights that compose those several modifications are created, sre of
many different forms : to comprise the exposition in question within the
compass of a single paragraph, would therefore be impossible : to take as
many paragraphs for it as would be necessary, in order to exhibit these
different forms, would be to engage in a detail so ample, that the analysis
of the several possiblespecies of property would compose only & part of it.
This labour, uninviting as it was, I have accordingly undergone : but the
result of it, as may well be imagined, seemed too voluminous and minute to
be exhibited in an outline Like the present. Happily it is not necessary,
except only for the scientific purpose of arrangement, to the understanding
of any thing that need be said on the penal branch of the art of legislation.
In & work which should treat of the civil branch of that art, it would find
its proper placo : and in such a work, if conducted upon the plan of the
present one, it would be indispensable. Of the limits which seem to sepa-
rate the one of these branches from the other, a pretty ample description
will be found in the next chapter : from which some further lights respect-
ing the course to be taken for developing the notions to be annexed to the
words right and power, may incidentally be collected. See in particular,
§ 3and 4. See also par. lv. of the present chapter.

I might have cut this matter very short, by proceeding in the usual
strain, and saying, that & power was a faculty, and that a right was a privi-
lege, and so on, lgollowing the beaten track of definition. But the inanity
of suchamethod, in cases like the present, has been already pointed out':
& power is not a—any thing : neither is a right a—any thing : the casc is,
they have neisher of them any superior genus : these, together with duly,
oblsgation, and s multitude of others of the same stamp, being of the num-
ber of those fictitious entities, of which the import can by no other means
be illustrated than by showing the relation which they bear to real ones.

| Bes Fragment of Government, ch. v, § 6, note,
BENTHAM Q
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name, there seems to be no other resource than to give a new
and more extensive sense to the word beneficiary, or to say at
length the party to be benefited 1.

The trustee is also said to have a trust conferred or imposed
upon him, to be invested with a trust, to have had a trust given
him to execute, to perform, to discharge, or to fulfil. The party
to be benefited, is said to have a trust established or created in
his favour : and so on through a variety of other phrases.

XXVI. Now it may occur, that a trust is oftentimes spoken
of as a species of condition 2: that a trust is also spoken of asa

1 The first of these partics is styled in the law language, as well as in
common speech, by the name here given to him. The other is styled, in
the technical language of the Enghsh law, a cestuy que trust : in common
speech, as we have observed, there is, unfortunately, no name for him. As
to the law phrase, it is antiquated French, and though complex, it is still
elhiptical, and to the highest degree obscure. The phrase in full length
would run in some such manner as this : cestuy al use de qui le trust est
eréé : he to whose use the trust or bencfit is created. In a particular case,
8 cestuy que trust is called by the Roman law, fidei-commissarizs. In imi-
tation of this, I have seen him somewherc or other called in English & fide-
committee. This term, however, seems not very expressive. A fide-comr-
mittee, or, a8 it should have been, a fidei-committee, scems, literallyspeak-
ing, to mean one who is committed to the good faith of another. Good
faith scems to consist in the keeping of a promise. But a trust may be
created without any promise in the case. It is indeed common enough to
exact a promise, in order the more effectually to obbige a man to do that
which he 18 made to promise he will do. But this is merely an accidental
circumstance. A trust may be created without any such thing. What is
it that constitutes & legal obligation in any case ? A command, express or
virtual, together with punishment appointed for the breach of it. By the
same means may an obligation be constituted in this case as well as any
other. Instead of the word bereficiary, which I found it necessary to
adopt, the sense would be better expressed by some such word as bene-
Seiendary (a word analogous in its formation to referendary), were it such
an one as the ear could bring itself to endure. This would put it more
effectually out of doubt, that the party meant was the party who ought to
receive the benefit, whether he actually receives it or no: whereas the word
beneficiary might be understood to intimate, that the benefit was actually
received : while in offences against trust the mischief commonly is, that
such benefit is reaped not by the person it was designed for, but by some
other : for instance, the trustee.

8 It is for shortness' sake that the proposition is stated as it stands in
the text. If critically examined, it might be found, perhaps, to be scarcely
justifiable by the laws of language. For the fictitious entities, charac-
terised by the two abstract terms, trust and condition, are not subalternate
but disparate. To speak with perfect precision, we should say that he who
is invested with a trust is, on that acoount, spoken of as being invested
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species of property : and that a condition itself is also spoken of dition, and
in the same light. It may be thought, therefore, that in the first 3””:3&«;:1
class, the division of offences against condition should have been :c"p;;m
included under that of the offences against property : and that “™*°™*
at any rate, so much of the fifth class now before us as contains
offences against trust, should have been included under one or
other of those two divisions of the first class. But upon exami-
nation it will appear, that no one of these divisions could with
convenience, noreven perhaps with propriety, havebeenincluded
under either of the other two. It will appear at the same time,
that there is an intimate connection subsisting amongst them
all : insomuch that of the lists of the offences to which they are
respectively exposed, any one may serve in great measure as a
model for any other. There are certain offences to which all
trusts as such are exposed : to all these offences every sort of
condition will be found exposed : at the same time that par-
ticular species of the offences against trust will, upon their
application to particular conditions, receive different particular
denominations. It will appear also, that of the two groups of
offences into which the list of those against trust will be found
naturally to divide itself, there is one, and but one, to which
property, taken in its proper and more confined sense, stands
exposed : and that these, in their application to the subject of
property, will be found susceptible of distinct modifications, to
which the usage of language, and the occasion there is for dis-
tinguishing them in point of treatment, make it necessary to
find names.

In the first place, as there are, or at least may be (as we shall
see)conditions which are not trustsl, so there are trusts of which
the idea would not be readily and naturally understood to be
included under the word condition : add to which, that of those
conditions which do include a trust, the greater number include
other ingredienta along with it : so that the idea of a condition,

with a condition : viz. the condition of a trustec. We speak of the condi-
tion of a trustee as we speak of the condition of & husband or a father.
! Infra, lv.

Q2
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if on the one hand it stretches beyond the idea of a trust, does
on the other hand fall short of it. Of the several sorts of trusts,
by far the most important are those in which it is the public
that stands in the relation of benefictary. Now these trusts, it
should seem, would hardly present themselves at first view upon
the mention of the word condition. At any rate, what is more
material, the most important of the offences against these kinds
of trust would not seem to be included under the denomina-
tion of offences against condition. The offences which by this
latter appellation would be brought to view, would be such
only as seemed to affect the interests of an individual : of
him, for example, who is considered as being invested with
that condition. But in offences against public trust, it is the
influence they have on the interests of the public that constitutes
by much the most material part of their pernicious tendency :
the influence they have on the interests of any individual, the
only part of their influence which would be readily brought to
view by the appellation of offences against condition, is com-
paratively as nothing. The word trust directs the attention at
once to the interests of that party for whom the person in ques-
tion is trustee : which party, upon the addition of the epithet
public, is immediately understood to be the body composed of
the whole assemblage, or anindefinite portion of the whole as-
semblage of the members of the state. The idea presented by
the words public trust is clear and unambiguous : it is but an
obscure and ambiguous garb that that idea could be expressed
in by the words public condition. It appears, therefore, that the
principal part of the offences, included under the denomination
of offences against trust, could not, commodiously at least, have
been included under the head of offences against condition.
It is evident enough, that for the same reasons neither could
they bave been included under the head of offences against
property. It would have appeared preposterous, and would
have argued s total inattention to the leading principle of the
whole work, the principle of utility, to have taken the most
mischievous and alarming pert of the offences to which the
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public stands exposed, and forced them into the list of offences
against the property of an individual: of thatindividual, to wit,
who in that case would be considered as having in him the
property of that public trust, which by the offences in question
is affected.

Nor would it have been less improper to have included con-
ditions, all of them, under the head of property : and thereby
the whole catalogue of offences against condition, under the
catalogue of offences against property. Truecitis, that thereare
offences against condition, which perhaps with equal propriety,
and without any change in their nature, might be considered in
the light of offences against property: so extensive and so vague
are theideas that are wont to be annexed to both these objects.
But there are other offences which though with unquestionable
propriety they might be referred to the head of offences against
condition, could not, without the utmost violence done to lan-
guage, be forced under the appellation of offences against
property. Property, considered with respect to the proprietor,
impliesinvariably a benefit, and nothing else : whatever obliga-
tions or burthens may, by accident, stand annexed to it, yet in
itself it can never be otberwise than beneficial. On the part of
the proprietor, it is created not by any commands that are laid
on him, but by his being left free to do with such or such an
article ashelikes. The obligationsitis created by, arein every
instance laid upon other people. On the other hand, as to con-
ditions, there are several which are of a mixed nature, importing
as well a burthen to him who stands invested with them as a
benefit: which indeed is the case with those conditions which we
bear most of under that name, and which make the greatest
figure.

There are even conditions which import nothing but burthen,
without any spark of benefit. Accordingly, wher between two
parties there is such a relation, that one of them stands in the
place of anobjectof property withrespect to the other; the word
property is applied only on one side ; but the word condstion is
applied alike to both : it is but one of them that is said on that
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account tobe possessed of a property; but both of themare alike
spoken of as being possessed of or being invested with a con-
dition: it is the master alone thatis considered aspossessinga pro-
perty, of which the servant, in virtue of the services he is bound
to render, is theobject: but theservant, not less thanthemaster,
is spoken of as possessing or being invested with a condition.
The case is, that if a man’s condition is ever spoken of as
constituting an article of his property, itis in the same loose and
indefinite sense of the word in which almost every other offence
that could be imagined might be reckoned into the list of
offences against property. 1f the language indeed were in every
instance, in which it made use of the phrase, object of property,
perspicuous enough to point out under that appellation the
material and really existent body, the person or the thing in
which those acts terminate, by the performance of which the
property 18 said to be enjoyed ; if, in short, in the import given
to the phrase object of property, it made no other use of it than
the putting it to signify what is now called a corporeal object,
this difficulty and this confusion would not have occurred. But
the import of the phrase object of property, and in consequence
the import of the word property, bas been made to take a much
wider range. In almost every case in which the law does any
thing for a man’s benefit or advantage, men are apt to speak of
it, on some occasion or other, as conferring on him a sort of
property. At the same time, for one reason or other, it has in
several cases been not practicable, or not agreeable, to bring to
view, under the appellation of the object of his property, the thing
in which the acts, by the performance of which the property is
said to be enjoyed, have their termination, or the persen in
whom they have their commencement. Yet something which
could be spoken of under that appellation was absolutely requi-
site!. The expedient then has been to create, as it were, on

t It is to be observed, that in common speech, in the phrase the object of
a man’s property, the words the object of are commonly left out; and by an
ellipsis, which, violent as it is, is now become more familiar than the phrase
at length, they have made that part of it which consists of the words a
man’s property perform the office of the whole. In some cases then it
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every occasion, an ideal being, and to assign to a man this ideal
being for the object of his property: and these are the sort of
objects to which men of science, in taking a view of the opera-
tions of the law in this behalf, came, in process of time, to give
the name of incorporeal. Now of these incorporea! objects of
property the variety is prodigious. Fictitious entities of this
kind have been fabricated almost out of every thing : not con-
ditzons only (that of a trustee included), but even reputation
have been of the number. Even liberty has been considered in
this same point of view : and though on so many occasions it is
contrasted with property, yet on other occasions, being reckoned
into the catalogue of possessions, it seems to have been con-
sidered as a branch of property. Some of these applications of
the words property, object of property (the last, for instance), are
looked upon, indeed, as more figurative, and less proper than
the rest: but since the truth is, that where the immediate object
is incorporeal, they are all of them improper, it is scarce prac-
ticable any where to draw the line.

Notwithstanding all this latitude, yet, among the relations in

was only on a part of the object that the acts in question might be per-
formed: and to say, on this account, that the object was a man's property,
was a8 much as to intimate that they might be performed on any part. In
other cases it was only certain particular acts that might be exercised on
the object : and tosay of the object that it was his property, was as much
as to intimate that any acts whatever might be exercised on it. Some-
{imes the acts in question were not to be exercised but at & future time,
nor then, perhaps, but in the case of the happening of a particular event,
of which the happening was uncertain : and to say of an object that it was
his property, was as much as to intimate that the acts in question might
be exercised on it at eny time. Sometimes the object on which the acts in
question were to have their termination, or their commencement, was a
human creature: and to speak of one human creature as being the property
of another is what would shock the ear every where but where slavery is
established, and even there,when applied to persons 1n any other condition
than that of slaves. Among the first Romans, indeed, the wafe herself was
the property of her husband ; the child, of his father ; the servant, of his
measter. In the civilised nations of modern times, the two first kinds of
property are altogether at an end : and the last, unhappily not yet at an
end, but however verging, it is to be hoped, towards extinction. The hus-
band’s property is now the company! of his wife; the father’s the guardian-
ship and service of his child ; the master’s, the service of his servant.

t The conrgortium, says the English Law,
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virtue of which you are said to be possessed of a condition,there
is one at least which can scarcely, by the most forced construc-
tion, be said to render any other man, or any other thing, the
object of your property. This is the right of persevering in &
certain course of action; for instance, in the exercising of a
certain trade. Now to confer on you this right, in a certain
degree at least, the law has nothing more to do than barely to
abstain from forbidding you to exercise it. Were it to go
farther, and, for the sake of enabling you to exercise your trade
to the greater advantage, prohibit others from exercising the
like, then,indeed, persons might be found, who in a certain sense,
and by a construction rather forced than otherwise, might be
spoken of as being the objects of your property : viz. by being
made to render you that sort of negative service which consists
in the forbearing to do those acts which would lessen the profits
of your trade. But the ordinary right of exercising any such
trade or profession, as is not the object of a monopoly, imports
no such thing; and yet, by possessing this right, a man is
said to possess a condition : and by forfeiting it, to forfeit his
condition.

After all, it will be seen, that there must be cases in which,
according to the usage of language, the same offence may, with
more ot less appearance of propriety, be referred to the head of
offences against condition. or that of offences against property,
indifferently. In such cases the following rule may serve for
drawing the line. Wherever, in virtue of your possessing a
property,or being the object of a property possessed byanother,
you are characterised, according to the usage of language, by a
particularname, suchasmaster, servant, husband, wife, steward,
agent, attorney, or the like, there the word condition may be
employed in exclusion of the word property : and an offence in
which, in virtue of your bearing such relation, you are con-
cerned, either in the capacity of an offender, or in that of & party
injured, may be referred tothehead of offencesagainstcondition,
and not to that of offences against property. To give an ex-
ample : Being bound, in the capacity of land steward toa certain
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person, to oversee the repairing of a certain bridge, you forbear
todoso: in this case, as the services you are bound to render
are of the number of those which give occasion to the party,
from whom they are due, to be spoken of under a certain gene-
rical name, viz. that of land steward, the offence of withholding
them may be referred to the class of offences against condition.
But suppose that, without being engaged in that general and
miscellaneous course of service, which with reference to a par-
ticular person would denominate you his land steward, you were
bound, whether byusage or by contract,to render him thatsingle
sort of service which consists in the providing, by yourself or by
others, for the repairing of that bridge : in this case, as there is
not any such current denomination to which, in virtue of your
being bound to render this service, you stand aggregated (for
that of architect, mason, or the like, is not here in question), the
offence you commit by withholding such service cannot with
propriety be referred to the class of offences against condition :
it can only therefore be referred to the class of offences against
property.

By way of further distinction, it may be remarked,that where
a man, in virtue of his being bound to render, or of others being
bound to render him, certain services, is spoken of as possessing
a condition, the assemblage of services is generally so consider-
able, in point of duration, as to constitute & course of con-
siderable length, so as on a variety of occasions to come to be
varied and repeated : and in most cases, when the condition is
not of a domestic nature, sometimes for the benefit of one per-
son, sometimes for that of another. Services which come to be
rendered to a particular person on a particular occasion, espe-
cially if they be of short duration, have seldom the effect of
occagioning either party to be spoken of as being invested with
a condition. The particular occasional services which one man
may come, by contract or otherwise, to be bound to render to
another,are innumerably various: butthe number of conditions
which have names may be counted, and are, comparatively,
but few,
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If after all, notwithstanding the rule here given for separating
conditions from articles of property, any object should present
itself which should appear to be referable, with equal propriety,
to either head, the inconvenience would not be material ; since
in such cases, as will be seen g little farther on, whichever appel-
lation were adopted, the list of the offences, to which the object
stands exposed, would be substantially the same.

These difficulties being cleared up, we now proceed to ex-
hibit an analytical view of the several possible offences against
trust.

XXVII. Offences against trust may be distinguished, in the
first place, into such as concern the existence of the trust in the
hands of such or such s person, and such as concern the ezercise
of the functions that belong to it1. First then, with regard to
such as relate to its existence. An offence of this description,

1 We shall have occasion, a little farther on, to speak of the person in
whose hands the trust exists, under the description of the person who pos-
sesses, Or is in possession of 1t, and thence of the possession of the trust
abstracted from the consideration of the possessor. However different the
expression, the import is in both cases the same So irregular and 1mper-
fect is the structure of language on this head, that no one phrase can be
made to suit the idea on all the occasions on which it is requisite it should
be brought to view : the phrase must be continually shifted, or new modi-
fied: so likewise in regard to conditions, and 1n regard to property. The
being invested with, or possessing a condition; the being in possession of
an article of property, that is, if thc object of the property be corporeal;
the having a legal title (defeasible or indefeasible) tothe physical possession
of it, answers to the being in possession of a trust, or the being the person
in whose hands & trust exists. In like manner, to the ezerctse of the func-
tions belonging to a trust, or to a condition, corresponds the enjoyment of an
article of property; that is,if the object of it be corporesl, the occupation.
These verbal discussions are equally tedious and indispensable. Striving
to cut 8 new road through the wilds of jurisprudence, I find myself con-
tinually distressed, for want of tools that are fit to work with. To frame a
complete set of new ones is impossible. All that can be done is, to make
here and there a new one in cases of ahsolute necessity, and for the rest, to
patch up from time to time the imperfections of the old.

As to the bipartition which this paragraph sets out with, it must be
acknowledged not to be of the nature of those which to a first glance aflord
8 sort of intuitive proof of their being exhaustive. Therc is not that
marked connection and opposition between the terms of 1t, which subsists
between contradictory terms and between terms that have the same
common genus. I imagine, however, that upon examination it would be
found to beexhaustive notwithstanding: and that it might even be demon-
strated 80 to be. But the demonstration would lead us too far out of the
ordinary track of language.
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like one of any other description, if an offence it ought to be,
must to some person or other import & prejudice. This prejudice
may be distinguished into two branches: 1. That which may {all
on such persons as are or should be invested with the trust :
2. That which may fall on the persons for whose sake it is or
should be instituted, or on other persons 2t large. To begin
with the former of these branches. Let any trust be conceived.
The consequences which it is in the nature of it to be productive
of to the possessor, must, in a8 far as they are material?, be
either of an advantageous or of a disadvantageous nature : in as
far as they are advantageous, the trust may be considered as a
benefit or privilege: in as far as they are disadvantageous, it may
be considered as & burthen® To consider it then upon the
footing of a benefit. The trust either is of the number of those
which ought by law to subsist 3 ; that is, which the legisiator

! See ch. vii. [Actions], iii.

* If advantageous, it will naturally be on account of the powers or nghts
that are annexed to the trust: if disadvantageous, on account of the dufzes.

% Tt may scem a sort of anachronism to speak on the present occasion of
a trust, condition, or other possession, as one of which 1t may happen that
a man ought or ought not to have had possession given him by tho law,
for, the plan here set out upon is to give such a view all along of the laws
that are proposed, as shall be taken from the reasons which there arc for
making them: the reason then it would seem should subsist before the
law: not the law before the reason. Nor is this to be denied: for, unques-
tionably, upon the principle of utility, it may be said with equal truth of
those operations by which a trust, or any other article of property, is insti-
tuted, as of any other operations of the law, that it never can be expedient
theyshould be performed, unless somereason for performing them, deduced
from that principle, can be assigned. To give {))roperty to one man, you
must impose obligation on another: you must oblige himn to do something
which be may have a mind not to do, or to abstain from doing something
which he may have a mind to do : in & word, you must in some way or
other expose him to inconvemence. Every such law, therefore, must at
any rate be mischievous in the first instance ; and if no good effects can be
produced to set against the bad, it must be mischievous upon the whole.
Some reasons, therefore, in this case, as in every other, there ought to be.
The truth is, that in the case before us, the reasons are of too various and
complicated & nature to be brought to viewin an analytical outline like the
present. Where the offence 15 of the number of those by which person or
repuiation are affected, the reasons for prombiting it lic on the surfuce, and
apply to every man alike. But properly, before it can be offended against,
must be created, and at the instant of its creation distributed, as it were,
into parcels of different sorts and sizes, which require to be assigned, some
to one man and some to another, for reasons, of which many lie a little out
of sight, and which being different in different cases, would take up more
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meant should be established; orisnot. Ifit is, the possession
which at any time you may be deprived of, with respect to it,
must at that time be either present or to come : if to come {in
which case itmaybe regarded either as certain or as contingent),
the investitive event, or event from whence your possession of it
should have taken its commencement, was either an event in the
production of which the will of the offender should have been
instrumental, or any other event at large: in the former
case, the offence may be termed wrongful non-investment of
trust : in the latter case, wrongful interception of trustl. 1f at
the time of the offence whereby you are deprived of it, you
were already in possession of if, the offence may be styled
wrongful divestment of trust. In any of these cases, the effect of
the offence is either to put somebody else into the trust, or not :
if not, it is wrongful divestment, wrongful interception, or
wrongful divestment, and nothing more: ifit be, the person put
in possession is either the wrong-doer himself, in which case it
may be styled usurpation of trust; or some other person, in
which case it may be styled wrongfid investment, or attribution,

room than could consistently be allotted to them here. For the present
purpose, it is sufficient 1f it appear, that for the carrying on of the several
purposes of life, there are trusts, and conditions, and other articles of pro-
perty, which must be possessed by somebedy: and that it is not every
article that can, nor every article that ought, to be possessed by every
body. What articles ought to be created, and to what persons, and in
what cases they ought to be respectively essigned, are questions which
cannot be settled here. Nor is there apy reason for wishing that they
could, since the settling them one way or another is what would meke no
difference in the nature of any offence whereby any party may be exposed,
on the occasion of any such mstitution, to sustain a detnment.

! In the former case, it may be observed, the act is of the negative kind :
in the latter, it will commonly be of the positive kind.

As to the expression non-investment of trust, I am sensible that it is not
perfectly consonant to the idiom of the language: the usage is to apeak of
o person as being invested (that is clothed) with a trust, not of a trust as
of a thing that is itself invested or put on. The phrase at length would
be, the non-investmend of a person with a trust: but this phrase is by
much too long-winded to answer the purpose of an appellative. I saw,
therefore, no other resource than toventure upon the ellipsis here empl‘t:i'ed.
The ancient lawyers, in the construction of theirappellatives, have indulged
themselves in much harsher ellipuises without scruple. See above, xxv.
note. It is already the usage to speak of a trust as a thing that vests, and
a8 a thing that may be divested.
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of trust. If the trust in question is not of the number of those
which ought to subsist, it depends upon the manner in which
one man deprives another of it, whether such deprivation shall
or shall not be an offence, and, accordingly, whether non-invest-
ment, interception, or divestment, shall or shall not be wrongful.
But the putting any body into it must at any rate be an offence:
and this offence may be either usurpation or wrongful invest-
ment, as before.

In the next place, to consider it upon the footing of a burthen.
In this point of view, if no other interest thanthat of the persons
liable to be invested with it were considered, it is what ought
not, upon the principle of utility, to subsist : if it ought, it can
only be for the sake of the persons in whose favour it is estab-
lished. If then it ought not on any sccount to subsist, neither
non-investment, interception, nor divestment, can be wrong'ul
with relation to the persons first mentioned, whatever they may
be on any other account, in respect of the manner in which they
happen to be performed : for usurpation, though not likely to be
committed, there is the same room as before: 8o likewise is there
for wrongful investment ; which, in as far as the trust is con-
sidered as a burthen, may be styled wrongful imposition of trust.
If the trust, being still of the burthensome kind, is of the
number of those which ought to subsist, any offence that can be
committed, with relation to the existence of it, must consist
either in causing a person to be in possession of it, who ought
not tobe, or in causing a person not to be in possession of it who
ought to be : in the former case, it must be either usurpation or
wrongful divestment, as before : in the latter case, the person
who is caused to be not in possession, is either the wrong-doer
himself, or some other : if the wrong-doer himself, either at the
time of the offence he was in possession of it, or he was not : if
he was, it may be termed wrongful abdication of trust ; if not,
wrongful detrectation! or non-assumption : if the person, whom

1 [ do not find that this word has yet been received into the English
language. In the Latin, however, it is very expressive, and is used in a
sense exactly suitable to the sense here given toit. Militiam deirectare,



238 Division of Offences. [caar.

the offence causes not to be in the trust, is any other person, the
offence must beeither wrongfuldivestment, wrongfulnon-invest-
ment, or wrongful interception, as before : in any of which cases
to consider the trust in the light of a burthen, it might also be
styled wrongful ezemption from trust.

Lastly, with regard to the prejudice which the persons for
whose benefit the trust is instituted, or any other persons whose
interests may come to be affected by its existing or not existing
in such or such hands, are liable to sustain. Upon examination
it will appear, that by every sort of offence whereby the persons
who are or should bein possession of it are liable,in that respect,
to sustain a prejudice, the persons now in question are also liable
to sustain a prejudice. The prejudice, in this case, is evidently
of a very different nature from what it was of in the other : but
the same general names will be applicable in this case as in that.
11 the beneficiaries, or persons whose interests are at stake upon
the exercise of the trust, or any of them, are liable to sustain a
prejudice, resulting from the quality of the person by whom it
may be filled, such prejudice must result from the ore or the
other of two causes : 1. From a person’s having the possession
of it who ought not to haveit: or 2. From a person’s not having
itwhoought: whether it be a benefitor burthen to the possessor,
is a circumstance that to this purpose makes no difference. In
the first of these casestheoffencesfrom which the prejudicetakes
its rise are those of usurpation of trust, wrongful attribution of
trust, and wrongful imposition of trust : in the latter, wrongful
non-investment of trust,wrongfulinterceptionof trust, wrongful
divestment of trust, wrongful abdication of trust, and wrongful
detrectation of trust.

So much for the offences which concern the existence or pos-
gession of & trust : those which concern the exercise of the funec-
tions that belong to it may be thus conceived. You are in
possession of a trust : the time then for your acting in it must,
on any given occasion, (neglecting, for simplicity’s sake, the then

to endeavour to avoid serving in the army, is 8 phrase not unfrequently
met with in the Roman writers.
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present instant) be either past or yet to come. 1If past, your
conduct on that occasion must have been either conformable to
the purposes for which the trust was instituted, or unconform-
able: if conformable, there has been no mischief in the case : if
unconformable, the fault has been either in yourself alone, orin
some other person, orin both : in as far asit has lain in yourself,
it has consisted either in your not doing something which you
ought to do, in which case it may be styled negative breach of
trust ; or in your doing something which you ought not to do :
if in the doing something which you ought not to do, the party
to whom the prejudice has accrued is either the same for whose
benefit the trust was instituted, or some other party at large :
in the former of these cases, the offence may be styled positive
breach of trust; in the other, abuse of trustl. In as far as
the fault lies in another person, the offence on his part may
be styled disturbance of trust. Supposing the time for your
acting in the trust to be yet to come, the effect of any act which
tends to render your conduct unconformable to the purposes
of the trust, may be either to render it actually and eventually
unconformable, or to produce a chance of its being so. In the
former of these cases, it can do no otherwise than take one or
other of the shapes that have justbeen mentioned. In the latter
case, the blame must lie either in yourself alone, or in some
other person,orin both together, as before. Ifin another person,
the acts whereby he may tend to render your conduct uncon-

1 What i3 here meant by abuse of trust, is the exercise of a power
usurped over strangers, under favour of the powers properly belonging to
the trust. The distinction between what is here meant by breach of trust,
and what ig here meant by abuss of trust, is not very steadily observed in
common speoch : and in regard to public trusts, it will even in many cases
be imperceptible. The two offences are, however, 1n themselves perfectly
distinct: since the persons, by whom the prejudice is suffered, are in many
cases altogether different. It may be observed, perhaps, that with regard
to abuse of trust, there is but one species hero mentioned ; viz. that which
corresponds to positive breach of trust : none being mentioned as corre-
sponding to negative breach of trust. The rcason of this distinction will
presently appear. Infavour of the parties, for whose benefit the trust was
created, the trustee is bound to act; and therefore merely by his doing
nothing they may receive a prejudice : but in favour of other persons at
large he is not bound to act : and therefore it is only from some positive
sot on his part that any prejudice oan ensue to them.
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formable, must be exercised either on yourseli, or on other ob-
jects at large. If exercised on yourself, the influence they pos-
sess must either be such as operates immediately on your body,
or such as operates immediately on your mind. In the latter
case, again, the tendency of them must be to deprive you
either of the knowledge, or of the power, or of the inclina-
tion 1, which would be necessary to your maintaining such a
conduct as shall be conformable to the purposes in question. If
they be such, of which the tendency is to deprive you of the in-
clination in question, it must be by applying to your will the
force of some seducing motive 2. Lastly, This motive must be
either of the coercive, or of the alluring kind ; in other words,
it must present itself either in the shape of & mischief or of an
advantage. Now in none of all the cases that have been men-
tioned, except the last, does the offence receive any new denor:i-
nation; according to the event itiseither a disturbance of trust,
or ar. abortive atterpt to be guilty of that offence. In this last
it is termed bribery ; and it is that particular species of it which
may be termed active bribery, or bribe-giving. In this case, to
consider the matter on your part, either you accept of the bribe,
or you do not : if not, and you do not afterwards commit, or go
about to commit, either a breach or an abuse of trust, there is
no offence, on your part, in the case: if you do accept it, whether
you eventually do or do not commit the breach or the abuse
which it is the bribe-giver’s intention you should commit, you
at any rate commit an offence which is also termed bribery: and
which, for distinction sake, may be termed passive bribery, or
bribe-taking®. As to any farther distinctions, they will depend

! See infra, liv. note ; and ch. xviii. (Indirect Legislation].

' See ch. xi. [Dispositions], xxix.

¢ To bribe a trustee, as such, is in fact neither more nor less than to
suborn him to beguilty of a breach or an abuse of trust. Now subornation is
of the number of those accessory offences which every principal offence,one as
well as another, is liable to be attended with. See infra, xxxi. note; and B.1.
tit. [Accessory offences]. This particular species of subornation however
being one that, besides its having s specific name framed to express it, is
apt to engage a peculiar share of attention, and to present itself to view

in company with other offences against trust, it would have seemed an
omission not to have included it in that catalogue.
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upon the nature of the particular sort of trust in question, and
therefore belong not to the present place. And thus we have
thirteen sub-divisions of offences against trust: viz. 1. Wrongful
non-investment of trust. 2. Wrongful interception of trust.
3. Wrongful divestment of trust. 4. Usurpation of trust.
5. Wrongful investment or attribution of trust. 6. Wrongful
abdicationoftrust. 7. Wrongfuldetrectationof trust. 8. Wrong-
ful imposition of trust. 9. Negative breach of trust. 10. Posi-
tive breach of trust. 1. Abuse of trust. 12. Disturbance of
trust. 13. Bribery.

XXVIII. From what has been said, it appears that thereProtg:lmnetsy
cannot be any other offences, on the part of s trustee, by which dimmissed to
8 benefictary can receive on any particular occasion any assign-
able specific prejudice. One sort of acts, however, there are by
which a trustee may be put in some danger of receiving a pre-
judice, although neither the pature of the prejudice, nor the
occasion on which he is in danger of receiving it, should be
assignable. Thesecan beno other thansuch acts, whatever they
may be, as dispose the trustee to be acted upon by a given bribe
with greater effect than any with which he could otherwise be
acted upon : orin other words, which place him in such circum-
stances as have a tendency to increase the quantum of his sensi-
bility to the action of any motive of the sort in question *. Of
these acts, there seem to be no others, that will admit of a de-
scription applicable to all places and times alike, than acts of
prodigality on the part of the trustee. Butin acts of this nature
the prejudice to the beneficiary is contingent only and unliqui-
dated ; while the prejudice to the trustee himself is certain and
liquidated. If therefore on any occasion it should he found
advisable to treat it on the footing of an offence, it will find its
place more naturally in the class of self-regarding ones.

XXIX. As to the subdivisions of offences against trust, these Tho mub-
are perfectly analogous to those of offences by falsehood. The ofoncea
trust may be private, semi-public, or public : it may concern saghe
property, person, reputation, or condition ; or any two or more {’,y the

' See oh. vi. [Sensibility] ii.

BENTHAM R
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;i}imvimnof of those articles at a time : as will be more particularly ex-

ceding
¢l

Connection
between
offences by
falsehood

plained in another place. Here too the offence, in rupning over
the ground occupied by the three prior classes, will in some
instances change its name, while in others it will not.

XXX. Lastly, if it be asked, What sort of relation there sub-
sists between falschoods on one hand, and offences concerning

and ofnces trust on the other hand ; the answer is, they are altogether dis-

trust.

Analysis
nto pemera

?-u.ruuod no
rther than

Class 1,

parate. Falsehood is a circumstance that may enter into the
composition of any sort of offence, those concerning trust, as well
a8 any other : in some as an accidental, in others as an essen-
tial instrument. Breach or abuse of trust are circumstances
which, in the character of accidental concomitants, may enter
intothecomposition of any otheroffences (thoseagainstfalsehood
included) besides those to which they respectively give name.

§ 3. Genera of Class L.

XXXI. Returning now to class the first, let us pursue the
distribution a step farther, and branch out the several divisions
of that claes, as above exhibited, into their respective genera,
that is, into such minuter divisions as are capable of being cha-
racterised by denominations of which a great part are alresdy
current among the people!, In this place the analysis must
stop. To apply it in the same regular form to any of the other
classes seems scarcely practicable : to semi-public, as also to
public offences, on account of the interference of local circum-
stances : to self-regarding ones, on account of the necessity it
would create of deciding prematurely upon points which may
appesr liable to controversy : to offences by falsehood, and
offences against trust, on account of the dependence there is
between this class and the three former. What remains to
be done in this way, with reference to these four classes, will

1 In tho enumeration of these geners, it is all along to be observed,
that offences of an accessory nature are not mentioned ; unless it be here
and there where they have obtained current names which seemed too much
in vogue to be omitted. Accessory offences are those which, without being
the very acts from which the mischief in question takes its immediate rise,

are, in the way of causality, connected with those acts. Bee oh. vii
[Actions] xxiv. and B. L. tit. [Aocessory offences].
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require discussion, and will therefore be introduced with more
propriety in the body of the work, thanin a preliminary part, of
which the business is only to draw outlines.

XXXII. An act, by which the happmess of an individual Offences
is disturbed, is either simple in its effects or complex. It mdmdunl
may be styled simple in its effects, when it affects him in one snmple in
only of the articles or points in which his interest, as we have S apie
seen, is liable to be affected : complex, when it affects him in
several of those points at once. Such as are simple in their
effects must of course be first considered.

XXXIII. In a simple way, that is in one way at a time, & Offences
man’s bappiness i liable to be disturbed either 1. By actions ;g'mn‘_
referring to his own person itself ; or 2. By actions referring to ‘"*8™
such external objects on which his happiness is more or less de-
pendent. As to his own person, it is composed of two different
parts, or reputed parts, his body and his mind. Acts which
exert a pernicious influence on his person, whether it be on the
corporeal or on the mental part of it, will operate thereon either
immediately, and without affecting his will, or mediately,through
the intervention of that faculty : viz. by means of the influence
which they cause his will to exercise over his body. If with the
intervention of his will, it must be by mental coercion - that is,
by causing him to wril to maintain, and thence actually to main-
tain, & certain conduct which it is disagreeable, or in any other
way pernicious, to him to maintain. This conduct may either be
positiveor negativel: when positive, the coercion is styled com-
pulston ot constraint : when negative, restraint. Now the way
in which the coercion is disagreeable to him, may be by pro-
ducing either pain of body, or only pain of mind. If pain of
body is produced by it, the offence will come as well under this
as under otherdenominations, which we shall come to presently.
Moreover, the conduct which a8 man, by means of the coercion, is
forced to maintain, will be determined either specifically and
originslly, by the determination of the particular acts them-
selves which he is forced to perform or to abstain from, or

1 Ch. vii. [Actions) vii.
R2



244 Division of Offences. [cHAP.

generally and incidentally, by means of his being forced to be or
not to be in such or such a place. But if he is prevented from
being in one place, he is confined thereby to another. For the
whole surface of the earth, like the surface of any greater or
lesser body, may be conceived to be divided into two, as well as
into any other number of parts or spots. If thespot then, which
ke is confined to, be smaller than the spot which he is excluded
from, his condition may be called confinement : iflarger, banish-
ment 1. Whether an act, the effect of which is to exert & per-
nicious influence on the person of him who suffers by it,operates
with or without the intervention of an act of his will, the mis-
chief it produces will either be mortal or not mortal. If not
mortsl, it will either be reparable, that is temporary ; or irre-
parable, that is perpetual. If reparable, the mischievous act
may be termed a sumple corporal imjury ; if irreparable, an

irreparable corporal injury. Lastly, a pain that a man experi-

ences in his mind will either be a pain of actual sufferance, or a
pain of apprehension. 1f a pain of apprehension, either the
offender himself is represented as intending to bear a part in the
production of it, or he is not. In the former case the offence
may be styled menacement : in the latter case, as also where the
pain i3 & pain of actual sufferance, a simple mental injury. And
thus we have nine genera or kinds of personal injuries ; which,
when ranged in the order most commodious for examination,
will stand as follows ; viz. 1. Simple corporal injuries. 2. Ir-
reparable corporal injuries. 3. Simple injurious restrainment.
4. Simple injurious compulsion 2. 5. Wrongful confinement.

1 Of these, and the several other leading expressions which there is occa-
sion to bring to view in the remaining part of this analysis, ample defini-
tions will be found in the body of the worl, conceived in fermints legis. To
give particular references to these defimitions, would be encumbering the
page to little purpose.

* Injunous restraimnment at large, and injurious com pulsion at large, are
here styled simple, in order to distinguish them from confinement, banish-
ment, robbery, and extortion; all which are, in many cases, but so many
modifications of one or other of the two first-mentioned offences.

To constitute an offencean actof simple inj urious restrainment, orsimple
injurious compulsion, it is sufficient if the influence it exerts be, in the first
place, pernicious ; in the next place, exerted on the person by the medium
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6. Wrongful banishment. 7. Wrongful homicide. 8. Wrongful
menacement !, . Simple mental injuries 2.

of the will : it is not necessary that that part of the person on which it is
exerted be the part to which it is pernicious: it is not even necessary that
it should immediately be pernicious to either of thesc parts, though to one
or other of them it must be pernicious in the long-run, if it be pernicious at
all. An act in which the body, for example, 1s concerned, may be very
disagreeable, and thereby pernicious to him who performs it, though neither
disagreeable nor pernicious to his body : for instance, to stand or sit 1n
public with a label on his back, or under any other circumstances of
ignominy.

! It may be observed, that wrongfu] menacement is included as well in
simple injurious restrainment as in simple injurious compulsion, except in
the rare case whero the motives by which one man is prevented by another
from doing & thing that would have been materislly to his advantage, or
zﬁgced todo a thing that is materially to his prejudice, are of the alluring

¥ Although, for reasons that have been slready given (supre xxxi), no
complete catalogue, nor thercfore any exhaustive view,of either semi-public
or solf-regarding offences, can be exhibited in this chapter, 1t may be a
satisfaction, however, to the reader, to see some sort of list of them, if 1t
were only for the sake of having examples before his eyes. Such lists can-
not any where be placed to more advantage than under the heads of the
soveral divisions of private extra-regarding offences, to which the semi-
public and self-regarding offences in question respectively correspond.
Concerning the two latter, however, and the last more particularly, it must
be understood that all I mean by inserting them here, is to exhibit the
mischief, if any, which it is of the naturc of them respectively to produce,
without deciding upon the question, whether it would be worth while [see
ch. xiii. Cases unmeet] in every instance, for the sake of combating that
mischief, to introduce the evil of punishment. In the course of this detail,
it will be observed, that there are several heads of extra-regarding private
offences, to which the correspondent heads, either of semi-public or self-
regarding offences, or of both, are wanting. The rcasons of thesc deficien-
cies will probably, in most instances, be evident enough upon the face of
them. Lest they should not, they are however specified in the body of the
work. They would take up too much room were they to be inserted
here.

1. SEMI-PUBLIC OFFENCES through ealamity. Calamities, by which the
persons or properties of men, or both, are liable to be affected, seem to be
as follows : 1. Pestilence or contagion. 2. Famine, and other kinds of
scarcity. 3. Mischiefs producible by persons deficient in point of under-
standing, such as infants, idiots, and maniacs, for want of their being
properly taken care of. 4. Mischief producible by the ravages of noxious
animals, such as beasts of prey, locusts, &c. &c. 5. Collapsion, or fall of
large masses of solid matter, such as decayed buildings, or rocks, or masses
of snow. 6. Inundation or submersion. 7. Tempest. 8. Blight. 9. Con-
flagration. 10. Explosion. In a8 far as a man may contribute, by any
imprudent act of bis, to give birth to any ofthe above calamities, such act
may be an offence. In as far as s man may fail to do what is incumbent on
him to do towards preventing them, such failure may be an offence.

IL SEmi-pUBLIC OFFENCES of mere delinquency. A whole neighbour-
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XXXIV. We come now to offences against reputation merely.
These require but few distinctions. In point of reputation there
is but one way of suffering, which is by losing a portion of the
good-will of others. Now, in respect of the good-will which
others bear you, you may be & loser in either of two ways: I.By
the manner in which you are thought to behave yourself ; and
2. By the manner in which otkers behave, or are thought to be-
have, towards you. To cause people to think that you yourself
have so behaved, as to have been guilty of any of those acts
which cause 8 man to possess less than he did before of the
good-will of the community, is what may be styled defamation.
But such is the constitution of human nature, and such the force
of prejudice, that a man merely by manifesting his own want of
good-will towards you, though ever so unjust in itself, and ever
so unlawfully expressed, may in a8 manner force others to with-
draw from you a part of theirs. When he does this by words,
or by such actions as have no other effect than in as far as they

hood may be made to suffer, 1. Simple corporal injuriea : in other words,
they may be made to suffer in point of health, by offensive or dangerous
trades or manufactures: by selling orfalsely puffing off unwholesomo medi-
cines or provisions : by poisoning or drying up of springs, destroying of
aqueducts, destroying woods, walls, or other fences against wind and rain:
by eny kinds of artificial scarcity; or by any other calamities intentionally
produced. 2. and 3. Simple injurious restrainment, and simple injurious
compulsion : for instance, by obliging a whole neighbourhood, by dint of
threatening hand-bills, or threatening discourses, publicly delivered, tojoin,
or forbear to join, in lluminations, acclamations, outcries, investives, sub-
soriptions, undertakings, processions, or any other mode of expressing joy or
grief, displeasure orapprobation; or, inshort, in any other course of conduct
whatsoever. 4. and 5. Confinement and banishment : by the spoiling of
roads, bridges, or ferry-boats: by destroyigg or unwarrantably pre-occupy-
ing public carriages, or houses of accommodation. 6. By menacement: as
byincendiary letters, and tumultuous assemblies: by newspapers or hand-
bills, denouncing vengeance against persons of partioular denominstions :
for example, against Jews, Catholics, Protestants, Scotchmen, Gascons,
Catalonians, &c. 7. Simple mental injuries : as by distressful, terrifying,
obscene, or irreligious exhibitions ; such as exposure of sores by beggars,
exposure of dead bodies, exhibitions or reparts of counterfeit witchoraftsar
apparitions, exhibition of obscene or blasphemous prints: obscene or blas-
phemousdiscourses held in public: spreading false newsof publicdefeats in
battle, or of other misfortunes. .

M. Belf-regarding offences against person. 1. Fasting. Abstinence
from venery, self-flagellation, self-mutilation, and other solf-denying ¢nd
self-tormenting practices. 2.(Gluttony,drunkenness,excessive venery,and
other species of intemperaace, 3. Suicide.
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stand in the place of words, the offence may be styled vilsfica-
tion. When it is done by such actions as, besides their having
this effect, are injuries to the person, the offence may be styled
a personal tnsult: if it has got the length of reaching the body, a
corporal insult : if it stopped short before it reached that length,
it may be styled insulting menacement. And thus we bave two
genera or kinds of offences against reputation merely ; to wit,
1. Defamation: and, 2. Vilification, or Revilement!. As to
corporal insults, and insulting menacement, they belong to the
compound title of offences against person and reputation both
together.

XXXYV.If the property of one man suffers by the delinquency ofrences
of another, such property either was in trust with the offender, m
or it wasnot : if it was in trust, the offence is a breach of trust,
and of whatever nature it may be in other respects, may be
styled disstpation tn breach of trust, or dissipation of property in
trust. 'This is a particular case : the opposite one is the more
common : in such case the several ways in which property may,
by possibility, become the object of an offence, may be thus con-
ceived. Offences against property, of whatever kind it be, may
be distinguished, as hath been already intimated 2, into such as
concern the legal possession of it, or right to it, and such as con-
cern only the enjoyment of it, or, what is the same thing, the
exercise of that right. Under the former of these heads come,
as hath been alreadyintimated 3, the several offences of wrongful
non-investment, wrongful interception, wrongful divestment,
usurpation, and wrongful attribution. When in the commission
of any of these offences a falsehood has served as an instrument,
and that, as it is commonly called, a wilful, or as it might more
properly be termed, an advised?® one, the epithet fraudulent may
be prefixed to the name of the offence, or substituted in the
room of the word wrongful. The circumstance of fraudulency
then may serve to characterise a particular species, comprisable

! T. Sem1-puBLIC OFFENCES. 1. Calumniation and vilification of par-
ticular denominations of persons; such ss Jews, Catholics, &c.

II. SELF-REOARDING OFFENCES. 1. Incontinenceinfemales. 2. Ineest.

* Buprs xxvii. 3 b ¢ Bee ch. ix. [Consciousness] ii.
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under each of those generic heads : in like manner the circum-
stance of force, of which more a little farther on, may serve to
characterise another. With respect to wrongful interception in
particular, the tnvestitive event by which the title to the thing
in question should have accrued to you, and for want of which
such title is, through the delinquency of the offender, asit were,
intercepted, is either an act of his own, expressing 1t as his will,
that you should be considered by the law as the person who is
legally in possession of it, oritisany other event at large : inthe
former case, if the thing, of which you should have been put into
possession, is a sum of money to a certain amount, the offence is
that which has received the name of insolvency,; which branch
of delinquency, in consideration of the importance and extent
of it, may be treated on the footing of & distinct genus of itself .

! The light in which the offence of insolvency is here exhibited, may
perhaps at first consideration be apt to appear not only novel but im-
proper. It may naturally enough appear, that when a man owes you a
sum of money, for 1nstance, the right to the money is yours elready,
and that what he withholds from you by not paying you, 18 not the legal
title to it, possession of it, or power over it, but the physical possession
of 1t, or power over it, only. But upon a mare accurate examination
this will be found not to be the case. What is meant by payment, is
slways an act of investitive power, as above explained ; an expression of
an act of the will, and not a physical act : it i3 an act exercised with
relation indeed fo the thing said to be paid, but not in a physical sense
exercised upon1t. A man who owes you ten pounds, takes up & handful
of silver to that smount, and lays it down on a table at which you are
sitting. If then by words, or gestures, or any means whetever, addressing
himself to you, he intamates 1t 1o be his will that you should take np the
money, and do with it as you please, he is said to have paid you: but if
the case was, that he laid it down not for that purpose, but for some ather,
for instance, to count 1t and exemine it, meaning to take it up agam him-
self, or leave it for somebody else, he has not paid you: yet the physical
acts, exercised upon the pieces of money in question, ere in both cases the
same. Till he does express & will to that purport, what you have is not,
properly speaking, the legal possession of the money, or a right to the
money, but only a right to have him, or in his default perhaps a minister of
justice, compelled to render you that sort of service, by the rendering of
which he is said to pay you : that is, to express such will as above-
mentioned, with regard to some corporesl article, or other of a certain
species, and of value equal to the amount of what he owes you: or, in other
words, to exercise in your favour an act of investitive power with relation
to some such article.

True it is, that in certain cases 8 man may perhaps not be deemed,
according tocommon acceptation, to have paid you, without rendering yoo
a further set of services, and those of another sort : a set of services, which
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Next, with regard to such of the offences against property
a5 concern only the enjoyment of the object in question. This
object must be either a service, or set of services!, which should
have been rendered by some person, or else an article belonging
to the class of things. In the former case, the offence may be
styled wrongful withholding of services®. In the latter case it may
admit of farther modifications, which may be thus conceived :
Whenanyobject which youhave had the physical occupation or
enjoyment of, ceases, in any degree, in consequence of the act of
another man, and without any change made in so much of that
power as depends upon the intrinsic physical condition of your
person, to be subject to that power; this cessation is either
owing to change in the intrinsic condition of the thing itself,
or in its exterior situation with respect to you, that is, to its
being situated out of your reach. Inthe former case, the nature
of the change is either such as to put it out of your power to
make any use of it at all, in which case the thing is said to be
destroyed, and the offence whereby it is so treated may be termed

are rendered by the exercising of certain acts of a physical nature upon the
very thing with which he is said to pay you: to wit, by transferring the
thing to a certain place where you may be sure to find it, and where 1t may
be convenient for you to receive it.  But these services, although the
obligation of rendering them should be annexcd by law to the obligation of
rendermg those other services in the performance of which the operation of
payment properly consists, are plainly acts of a distinct nature: norare they
essential to the operation : by themsclves they do not constitute it, and it
may be performed without them. It must be performed without them
wherever the thing to be transferred happens to be already as much within
the reach, physically spesking, of the creditor, as by any act of the dcbtor
it can be made to be.

This matter would have appearcd in a clearer bght had it becn prac-
ticable to enter here into & full examinsation of the nature of property, and
the several modifications of which it is susceptible: butevery thing cannot
be done at once.

! Supra xxvi.

* Under wrongful withholding of services is included breach of coniract :
for the obligation to render services may be grounded either on contract,or
upon other titles : in other words, the event of a man’s engaging in a
contract is one out of many other investitive events from which the right of
receiving them may take its commencement. See ch. xvii. [Limits], § iv.

Were the word services to be taken 1n its utmost latitude (negative in-
cluded as well as positive) this one head would cover the whole law. To
this place then are to be referred such services only, the withholding of
which does not coincide with any of the other offences, for which separate
denominstions have been provided.
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wrongful destruction : or such only as to render the uses it is
capable of being put to of less value than before, in which case
it is said to be damaged, or to have sustained damage, and the
offence may be termed wrongful endamagement. Moreover, in
as far as the valuc which a thing is of to you is considered a8
being liable to be in some degree impaired, by any act on the
part of any other person exercised upon that thing, although on
a given occasion no perceptible damage should ensue, the exer-
cise of any such act is commonly treated on the footing of an
offence, which may be termed wrongful using or occupation.
If the cause of the thing's failing in its capacity of being of
use to you, lies in the exterior situation of it with relation to
you, the offence may be styled wrongful detainmentt. Wrongful
detainment, or detention, during any given period of time, may
either be accompanied with the intention of detaining the thing
for ever (that is for an indefinite time), or not : if it be, and if
it be accompanied at the same time with the intention of not
being amenable to law for what is done, it seems to answer to
theidea commonly annexed to the word embezzlement, an offence
which is commonly accompanied with breach of trust2. Inthe
case of wrongful occupation, the physical faculty of occupying
may havebeen obtained with or withoutthe assistance or consent
of the proprietor, or other person appesring to have a right to

! In the English law, definue and defatner : detinue applied chiefly to
movables ; detainer, to immovables. Under detinue and detainer cases
are also comprised, in which the offence consists in forbearing to transfer
the legal possession of the thing : such cases may be considered as coming
under the head of wrongful non-investment. The distinction between
mere physical possession and legal possession, where the latter is short-
lived and defcasible, seems scarcely hitherto to have been attended to. In
s multitude of instances they ere confounded under the same expressions.
The cause is, that probably under all laws, and frequently for very good
reasons, the legal possession, with whatever certainty defeasible upon the
event of a trial, is, down to the time of that event, in many cases annexed
to the appearance of the %hysica].

' In attempting to exhibit the import belonging to this and other names
of offences in common use, I must Eg unders to speek all along with
the utmost diffidence. The truth is, the import given to them is commonly
neither determinate nor uniform : so that in the nature of things, no defi-
nition that can be given of them by a private person can be altogether an
exact one. To fix the sense of them belongs only to the Jegislator.
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afford such assistance or consent. If without such assistance or
consent, and the occupation be accompanied with the intention
of detaining the thing for ever, together with the intention of
not being amenable to law for what is done, the offence seems to
answer tothe idea commonly annexed tothe wordtheftor stealing.
Ifin the same circumstances a force is put upon the body of any
person who uses, or appears tobedisposed touse, any endeavours
to prevent the act, this seems to be one of the cases in which
the offence is generally understood to come under the name of
robbery.

If the physical faculty in question was obtained with the as-
sistance or consent of a proprietor or other person above spoken
of, and still the occupation of the thing is an offence, it may have
been either because the assistance or consent was not fairly or
because it was not freely obtained. If not fairly obtained, it
was obtained by falsehood, which, if advised, is in such a case
termed fraud : and the offence, if accompanied with the inten-
tion of not being amenable to law, may be termed fraudulent
obtainment or defraudmentl. If not jreely obtained, it was ob-
tained by force ; to wit, either by a force put upon the body,
which has been already mentioned, or by a force put upon the
mind. If by a force put upon the mind, or in other words, by
the application of coercive motives % it must be by producing
the apprehension of some evil: which evil, if the actis an offence,
must be some evil to which on the occasion in question the one
person has no right to expose the other. This is one case in
which, if the offence be accompanied with the intention of de-
taining the thing for ever, whether it be or be not accompanied
with the intention of not being amenable to law, it seems to
agree with the idea of what is commonly meant by eztortion.
Now the part a man takes in exposing another to the evil in

! The remaining cases coms under the head of usurpation, or wrongful
investment of property. The distinction seems hardly hitherto to have
been attended to : it turns like another, mentioned above, upon the dis-
tinotion between legal possession and physical. The same observation
may be applied to the case of extortion hereafter following.

* Vide supra, xxvii.
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question, must be either a positive or a negative part. In the
former case, again, the evil must either be present or distant.
In the case then where the assistance or consent is obtained by
a force put upon the body, or where, if by & force put upon the
mind, the part taken in the exposing a man to the apprehension
of the evil is positive, the evil present, and the object of it his
person, and if at any rate the extortion, thus applied, be accom-
panied with the intention of not being amenable to law, it seems
to agree with the remaining case of what goes under the name
of robbery.

As to dissipation in breach of trust, this, when productive of
a pecuniary profit to the trustee, seems to be one species of what
is commonly meant by peculation. Another, and the only re-
maining one, seems to consist in acts of occupation exercised by
the trustee upon the things which are the objects of the fiduciary
property, for his own benefit, and to the damage of the benefi-
ciary. As to robbery, this offence, by the manner in which the
assistance or consentisobtained, becomes an offenceagainst pro-
pertyand personat the sametime, Dissipation inbreachof trust,
and peculation, may perhaps be more commediously treated
of under the head of offences against trust. After these excep-
tions, we have thirteen genera or principal kinds of offences
against property, which, when ranged in the order most commo-
dious for examination, may stand as follows, viz. 1. Wrongful
non-investment of property. 2. Wrongful interception of pro-
perty. 3. Wrongful divestment of property. 4. Usurpation of
property. 5. Wrongful investment of property. 6. Wrongful
withholding of services. 7. Wrongful destruction or endamage-
ment. 8. Wrongful occupation. 9. Wrongful detainment.
10. Embezzlement. 1r. Theft. 12. Defraudment. 13. Ex-
tortion 2.

! Usury, which, if it must be an offence, is an offence committed with
consent, that is, with the consent of the party supposed to be injured, oan-
not merit a place in the catalogue of offences, unlesa the consent were
either unfairly obtained or unfreely : in the first case, it coincides with
defraudment ; in the other, with extortion.

! L Smar-puBLIo OrFexces. 1. Wrongtal divestment, interception, usur-
pation, &c. of valuables, which are the property of & corporate body ; or
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We proceed now to consider offences which are complex in
their effects. Regularly, indeed, we should come to offences
against condition; but it will be more convenient to speak
first of offences by which a man’s interest is affected in two
of the preceding points at once.

XXXVI. First, then, with regard to offences which affect Offences
person and reputation together. When any man, by a mode of peraon and
treatment which affects the person, injures the reputation of Foputation.
another, his end and purpose must have been either his own im-
mediate pleasure, or that sort of reflected pleasure, which in cer-
tain circumstances may be reaped from the suffering of another.
Now the only immediate pleasure worth regarding, which any
one can reap from the person of another, and which at the same
time i8 capable of afecting the reputation of the latter, is the
pleasure of the sexual appetitel. This pleasure, then, if reaped
at all, must have been reaped either against the consent of the
party, or with consent. If with consent, the consent must have
been obtained either freely and fairly both, or freely but not
fairly, or clse not even freely ; in which case the fairness is out
of thequestion. If theconsent bealtogether wanting, theoffence
is called rape : if not fairly obtained, seduction simply : if not
freely, it may be called forcible seduction. In any case, either
the offence has gone the length of consummation, or has stopped
short of that period ; if it has gone that length, it takes one or
other of the names just mentioned : if not, it may be included
slike in all cases under the denomination of a simple lascivious
injury. Lastly, to take the case where a man injuring you in
your reputation, by proceedings that regard your person, doesit
which are in the indiscriminate occupation of & neighbourhood ; such as
parish churches, altars, relics, and other articles appropriated to the pur-
poses of religion : or things which are in the indiscriminate occupation of
the public at large ; such as mile-stones, market-houses, exchanges, public
gardens, and cathedrals. 2. Setting on foot whet have been called bubbles,

or frsudulent partnership, or gaming adventures ; propagating false news,
to raise or sink the value of stocks, or of any other denomination of

property.

If.e SELP-BEGARDING OPFENOES. 1. Idleness. 2. Gaming. 3. Other
species of prodigality.

1 Bee oh. v. [Pleasures and Pains].
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for the sake of that sort of pleasure which will sometimes result
from the contemplation of another’s pain. Under these circum-
stances either the offence has actually gone the length of a cor-
poralinjury, or it has rested in menacement : in the first case it
may be styled a corporal insult; in the other, it maycome under
the name of insulting menacement. And thus we havesix genera,
or kind of offences, against person and reputation together;
which, when ranged in the order most commodious for con-
sideration, will stand thus: 1.Corporal insults. 2. Insulting
menacement. 3. Seduction. 4. Rape. 5. Forcible seduction.
6. Simple lascivious injuries 1.

XXXVIIL Secondly, with respect tothose whichaffect person
and property together. That a force put upon the person of a
man may be among the means by which the title to property
may be unlawfully taken away or acquired, has been already
stated 2. A force of this sort then is a circumstance which may
accompany the offences of wrongtul interception, wrongtul di-
vestment, usurpation, and wrongful investment. But in these
cases the intervention of this circumstance does not happen to
havegiven any new denomination to the offence . Inall orany
of these cases, however, by prefixing the epithet forcible, we may
haveso many names of offences, which may either be considered
as constituting so many species of the geners belonging to the
division of offences against property, or as 8o many genera be-
longing to the division now before us. Among the offences that
concern the enjoyment of the thing, the case is the same with
wrongful destruction and wrongful endamagement; asalsowith
wrongful occupationand wrongfuldetainment. Astotheoffence
of wrongful occupation, it is only in the case where the thing
occupied belongs to the class of immovables, that, when accom-
panied by the kind of force in question, has obtained a particular

! I. Sem1-PuBLIC OFFENCES—DODE.
II. SeLr-rEcARDING OFFENCEs. I. Sacrifice of virginity. 2. Inde-
cencies not public.

! SBupra.
* In the technical language of the English law, property so aoquired is
said to be acquired by duress.
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name which is in common use : in this case it is called forcible
entry : forcible detainment, as applied also to immovables, but
only to immovables, has obtained, among lawyers at least, the
name of forcible detatnerl. And thus we may distinguish ten
genera, or kinds of ofiences, against personand property together,
which, omitting for conciseness’ sake the epithet wrongful, will
stand thus : 1. Forcible interception of property. 2. Forcible
divestment of property. 3. Forcible usurpation. 4. Forcible
investment. 5. Forcible destruction or endamagement. 6. For-
cible occupation of wovables. 7. Forcible entry. 8. Forcible
detainment of movables. g. Forcible detainment of immov-
ables. 10. Robbery 2.

XXXVIII. We come now to offences against condition. A offences
man’s condition or station in life is constituted by the legal mﬁm_..
relation he bears to the persons who are about him ; that is, as 33;2%‘;“’
we have already had occasion to show 3, by duties, which, by ™ avil
being imposed on one side, give birth to rights or powers on the
other. These relations, it is evident, may be almost infinitely
diversified. Some means, however, may be found of circum-
scribing the field within which the varieties of them are dis-
played. In the first place, they must either be such as are
capable of displaying themselves within the circle of a private
family, or such as require s larger space. The conditions con-
stituted by the former sort of relations may be styled domestic
those constituted by the latter, civil.

XXXIX. As to domestic conditions, the legal relations by Domestic

conditions

which they are constituted may be distinguished into 1. Such as grounded on

! Applied to movables, the ciroumstance of force has nover, at lcast by
the technical part of the language, been taken 1nto account : no such com-
bination of terms as forewble occupation is in current use. The word detinue
is applied to movables only : and (in the langusge of the law) the word
forcible has never been combined with it. The word applied to immov-
ables is detainer ; this is combined with the word forcible : and what is
gingular, it is scercely in use without that word. It was impossible to
ateer altogether clear of this technical nomenclature, on account of the
influence which it has on the body of the language.

* I. SpMi-poBLIO OFFENOES. 1. Incendiansm. 2. Criminal inundation, -

II. SELF-REGARDING OFFENGES-—noRe.

¥ Supra, xxv. note.
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nstul - are superadded to relations purely natural : and 2. Such as,
atlon- . . . . . .
ships. without any such natural basis, subsist purely by institution.

By relations purely natural, I mean those which may be said to
subsist between certain persons in virtue of the concern which
theythemselves, or certain other persons,havehad in the process
which is necessary to the continuance of the species. These
relations may be distinguished, in the first place, into contiguous
and uncontiguous. The uncontiguous subsist through theinter-
vention of such as are contiguous. The contiguous may be dis-
tinguished, in the first place, into connubial, and post-connubial 1,
Those which may be termed connubial are two : 1. That which
the male bears towards the female : 2. That which the female
bears to the male®. The post-connubial are either productive or
derivative.  The productive is that which the male and female
above-mentioned bear cachof them towards thechildren whoare
the immediate fruit of their union; thisis termed the relation of
parentality. Now as the parents must be, so the children may
be, of different sexes. Accordingly the relation of parentality
may be distinguished into four species : 1. That which a father
bears to his son : this is termed patermity. 2. That which a

! By the terms connubial and post-connubial, all I mesn at present to
bring to view is, the mere physical union, apart from the ceremonies and
legal engagements that will afterwards be considered as accompanying it.

Relations— * The vague and undetermined nature of the fictitious entity, called a

evary o " relation, is, on oecasions like the present, apt to be productive of & good

objects. deal of confusion. A relation is either ssid to be borne by one of the
objects which are parties to it, to the other, or to subsist between them.
The latter mode of phraseology is, perhaps, rather the more common.
In such case the idea seems to be, that from the consideration of tho two
objects there results but one relation, which belongs as it were in common
to them both. In some cases, this perhaps may answer the purpose very
well : it will not, however, in the present case. For the present purpose it
will be necessary we should conceive two relations ss resulting from the
two objects, and borne, since such is the phrase, by the one of them to or
towards the other : one relation borne by the first object to the second :
another relation borne by the second object to the first. This is necessary
on two accounts : 1. Because for the relations themselves there are in
manyinstances separatenames: for example, the relations of guardianship
and wardship : in which case, the speaking of them as if they were but
one, may be productive of much confusion. 2. Becsause the two different
relationships give birth to 8o many conditions : whioh conditions are so far
different, that what is predicated and will hold good of the one, will, in
various particulars, a8 we shall see, not hold good of the other.
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father bears to his daughter : this also is termed paternity.
3. That which a mother bears to her son : this is called mater-
nity. 4. That which a mother bears to her daughter : this also
is termed maternity. Uncontiguous natural relations may be
distinguished into smmediate and remote. Such as are imme-
diate, are what one person bears to another in consequence of
their bearing cach of them one simple relation to some third
person. Thus the paternal grandfatherisrelated to the paternal
grandson by means of the two different relations, of different
kinds, which together they bear to the father : the brother on
the father’s side, to the brother, by means of the two relations of
the same kind, which together they bear to the father. In the
same manner we might proceed to find places in the system for
the infinitely diversified relations which result from the com-
binations that may be formed by mixing together the several
sorts of relationships by ascent, relationships by descent, col-
lateral relationships, and relationships by affinity : which
latter, when the union between the two parties through whom
the affinity takes place is sanctioned by matrimonial solemnities,
are termed relationships by marriage. But this, as it would be
a most intricate and tedious task, so happily is it, for the pre-
sent purpose, an unnecessary one. The only natural relations
to which it will be necessary to pay any particular attention,
ate those which, when sanctioned by law, give birth to the con-
ditions of husband and wife, the two relations comprised under
the head of parentality, and the corresponding relations com-
prised under the head of filiality or filiation.

What then are the relations of a legal kind which can be
superinduced upon theabove-mentioned naturalrelations? They
must be such as it is the nature of law to give birth to and
establish. But the relations which subsist purely by institution
exhaust, as we shall see, the whole stock of relationships which
it is in the nature of the law to give birth to and establish.
The relations then which can be superinduced upon those which
are purely natural, cannot bein themselves any other than what
are of the number of those which subsist purely by institution :

BENTHAM 8
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80 that sll the difference there can be between a legal relation
of the one sort, and a legal relation of the other sort, is, that
in the former case the circumstance which gave birth to
the natural relation serves as a mark to indicate where the
legal relation is to fix: in the latter case, the place where
the legal relation is to attach 13 determined not by that cir-
cumstance but by some other. From these considerations it
will appear manifestly enough, that for treating of the several
sorts of conditions, as well natural as purely conventional, in
the most commodious order, 1t will be necessary to give the
precedence to the latter. Proceeding throughout upon the same
principle, we shall all along give the priority, not to those which
are first by nature, but to those which are most simple in point
of description. There is no other way of avoiding perpetual
anticipations and repetitions.

XL. We come now to consider the domestic or family rela-
tions, which are purely of legal institution. It is to these in
effect, that both kinds of domestic conditions, considered as thé
work of law, are indebted for their origin. When the law, no
matter for what purpose, takes upon itself to operate,inamatter
in which it has not operated before, it can only be by imposing
obligationl. Now when a legal obligation is imposed on any
man, there are but two ways in which it canin the first instance
be enforced. The one is by giving the power of enforcing it to
the party inwhose favouritisimposed: the other is by reserving
that power to certain third persons, who, in virtue of their pos-
sessing it, are styled ministers of justice. In the first case, the
party favoured is said to possess not only a right as against the
party obliged, but also a power over him : in the second case, a
right only, uncorroborated by power. In the first case, the party
favoured may be styled a superior, and as theyare both members
of the same family, a domestic superior, with reference to the
party obliged : who, in the same case, may be styled a domestic
tnferior, with reference to the party favoured. Now in point
of possibility. it is evident, that domestic conditions, or a kind

! See oh. xvil. [Limits], § ili.
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of fictitious possession analogous to domestic conditions, might
have been looked upon as constituted, as well by rights alone,
without powers on either side, a8 by powers. But in point of
utility 1 it does not seem expedient : and in point of fact, pro-

1 Two persons, who by any means stand engaged to live together, can
never live together long, but one of them will choose that some act or other
ghould be done which the other will choose should not be done. When
this is the case, how is the competition to be decided ? Laying aside gene-
rosity and good-breeding,which are the tardy and uncertain fruits of long-
established laws, it is evident that there can be no certain means of deeiding
it but physical power : which indeed is the very means by which family as
well as other competitions must have been decided, long before any such
office as that of legislator had existence. This then being the order of
things which the legislator finds established by nature, how should he do
better than to acquiesce in it? The persons who by the influence of causes
that prevail every where, stand engaged to live together, are, 1. Parent and
child, during the infancy of the latter: 2. Man and wife: 3. Children of
the same parents. Parent and child, by necessity : since, if the child did
not live with the parent (or with somebody standing in tho place of the
parent) it could not live at all : husband and wife, by & choice approaching
tonecessity : children of the same parents, by the necessity of their living
each of them with the parents. As between parent and child, the necessity
there is of a power on the part of the parent for the preservation of the
child supersedes all farther reasoning. As between man and wife, that
necessity does not subsist. The only reason that applies to this case is the
necessity of putting an end to competition. The man would have the meat
roasted, the woman boiled: shall they both fast till the judge comes in to
dress it for them? The woman would have tho child dressed in green ; the
man, in blue: shall the child be naked till the judge comes 1n to clothe it ?
This affords & reason for giving a power to one or other of the parties: but
it affords none for giving the power to the one rather than to the other.
How then shall the legislator determine ? Supposing it equslly casy to
give it to either, let him look ever so long for a reason why he should give
it to the one rather than to the other, and he may look in vain. But Elow
does the matter stand already ? for there were men and wives (or, what
comes to the same thing, male and female living together a3 man and wife)
before there were legislators. Looking round him then, he tinds almost
every where the male the stronger of the two; and therefore possessing
slready, by purely physical means, that power which he is thinking of
bestowing on one of them by means of law. How then can he do so well
a8 by placing the legal };:wer in the seme hands which are beyond compari-
son the more likely to be in possession of the physical ? in thus way, few
transgressions, and few calls for punishment : in the other way, perpetual
transgressions, and perpetual calls for punishment. Solon is said to have
transferred the same ides to the distribution of state powers. Here then
was generalizalion: here was the work of genius. But in the disposal of
domestic power, every legislator, without any effort of genius, has been a
Solon. So much for reasons’: add to which, in point of motives®, that legis-

! Social motives : sympsthy for the public : love of reputation, &e.
¢ SeM.regarding motives: or social motives, which are social in & less extent ; sympathy
for persons of 8 partioular description : persons of the same sex,

82
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bably owing to the invariable perception which men must have
had of the inexpediency, no such conditions seem cver to have
been constituted by such feeble bands. Of the legal relation-
ships then, which are capable of being made to subsist within
the circle of & family, there remain those only in which the
obligation is enforced by power. Now then, wherever any such
power is conferred, the end or purpose for which it was con-
ferred (unless the legislator can be supposed to act without a
motive) must have been the producingof a benefit tosomebody:
in other words, it must have been conferred for the sake of some-
body. The person then, for whose sake it is conferred, must
either be one of the two parties just mentioned, or a third party:
if one of these two, it must be either the superior or the inferior.
If the superior, such superior is commonly called a master ; and
the inferior is termed his servant : and the power may be termed
a beneficial one. If it be for the sake of the inferior that the
power is established, the superior is termed a guardian ; and
theinferior his ward : and the power, being thereby coupled with
a trust, may be termed a fiduciary one. If for the sake of a
third party, the superior may be termed a superintendent ; and
the inferior his subordinate. This third party will either be an
assignable individual or set of individuals, or a set of unassign-
able individuals. In this latter case the trust is either & public
or a semi-public one : and the condition which it constitutes is
not of the domestic, but of the civil kind. In the former case,
this third party or principal, as he may be termed, either has
a beneficial power over the superintendent, or he has not : if he
has, the superintendent is his servant, and consequently so also
is the subordinate : if not, the superintendent is the master of
the subordinate ; and all the advantage which the principal has
over his superintendent, it that of possessing a set of rights, un-
corroborated by power ; and therefore, as we have seen, not fit

lators seem all to have been of the male sex, down to the days of Catherine.
1 speak here of those who frame laws, not of those who touch them with
a sceptre.

* Supra, note, page 259.
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to constitute a condition of the domestic kind. But be the con-
dition what it may which 1s constituted by these rights, of what
nature can the obligations be, to which the superintendent is
capable of being subjected by means of them? Theyare neither
more nor less than those which a man is capable of being sub-
jected to by powers. It follows, therefore, that the functions of
a principal and his superintendent coincide with those of a
master and his servant; and consequentlythat the offences rela-
tive to the two former conditions will coincide with the offences
relative to the two latter.

XLI. Offences to which the condition of a master, like any Offences
other kind of condition, is exposed, may, as hath been already o n ot
intimated?, be distinguished into such as concern the existence * moater.
of the condition itself, and such as concern the performance of
the functions of it, while subsisting. First then, with regard to
such as affect its existence. It is obvious enough that the ser-
vices of one man may be a benefit to another : the condition of
amaster may therefore be a beneficial one. It standsexposed,
therefore, to the offences of wrong/ul non-investment, wrongful
interception, usurpation, wrongful tnvestment, and wrongful di-
vestment, But how should 1t stand exposed to the offences of
wrongful abdication, wrongful detrectation, and wrongful impost-
tron? Certainly it cannot of itself ; for services, when a man
has the power of exacting them or not, as he thinks fit,can never
be a burthen. But if to the powers, by which the condition of
a master i3 constituted, the law thinks fit to annex any obliga-
tion on the part of the master ; for instance, that of affording
maintenance, or giving wages, to the servant, or paying money
to anybody else ; it is evident that in virtue of such obligation
the condition may become a burthen. In this case, however,
thecondition possessed by the master willnot, properly speaking,
be the pure and simple condition of & master : it will bea kind
of complex object, resolvable into the beneficial condition of a
master, and the burthensome obligation which is annexzed to it.
Still however, if the nature of the obligation lies within a narrow

! Vide supra, xxvii.
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compass, and does not, in the manner of that which constitutes
a trust, interfere with the exercise of those powers by which the
conditionof thesuperior is constituted, thelatter, notwithstand-
ing thisforeign mixture, will still retain thename of mastership’.
In this case therefore, but not otherwise, the condition of a
master may stand exposed to the offences of wrongful abdication,
wrongful detrectation, and wrongful imposiion. Next as to the
behaviour of persons with reference to this condition, while con-
sidered as subsisting. In virtue of its being & benefit, it is ex-
posed to disturbance. This disturbance will either be the offence
of a stranger, or the offence of the servant himself. Where it is
the offence of a stranger, and is committed by talking the person
of the servant, in circumstances in which the taking of an object
belonging to the class of things would be an act of theft, or
{what is scarcely worth distinguishing from theft) an act of em-
bezzlement : 1t may be termed servant-stealing. Where it is the
offence of the servant himself, it is styled breach of duty. Now
the most flagrant species of breach of duty, and that which in-
cludes indeed every other, is that which consists in the servant's
withdrawing himself from the place in which the dutyshould be
performed. This species of breach of duty is termed elopement.
Again, in virtue of the power belonging to this condition, it is
liable, on the part of the master to abuse. But this power is
not coupled with a trust. The condition of & master is there-
fore not exposed to any offence which is analogous to breach of
trust. Lastly, on account of its being exposed to abuse, it may
be conceived to stand, in point of possibility, exposed to bribery.
But considering how few, and howinsignificant, the persons are
who are liable to be subject to the power here in question, this
is an offence which, on account of the want of temptation, there
will seldom be any example of in practice. We may therefore

! In most civilized nations there is & rort of domestic condition, in which
the superior is termed & master, while the inferior 1s termed sometimos
indeed a servant, but more particalarly and more frequently an apprentice.
In this case, though the superior is, in point of usage, known by no other
name than that of & master, the relationship 18 in point of fact a mized one,
compoundcd of that of masler and that of gusrdian.
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reckon thirteen sorts of offences to which the condition of a
master is exposed ; viz. 1. Wrongful non-investment of master-
ship. 2. Wrongful interception of mastership. 3. Wrongful
divestmentof mastership. 4.Usurpationof mastership. 5.Wrong-
ful investment of mastership. 6. Wrongful abdication of master-
ship. 7. Wrongful detrectation of mastership. 8. Wrongful
imposition of mastership. g. Abuse of mastership. 10. Dis-
turbance of mastership. 11. Breach of duty in servants.
12. Elopement of servants. 13. Servant-stealing.

XLII. As to the power by which the condition of a master is Various
constituted, this may be either limited or unlimited. When it ovsrude.
is altogether unlimited, the condition of the servant is styled
pure slavery. But as the rules of language are as far as can
be conceived from being steady on this head, the term slavery is
commonly made use of wherever the limitations prescribed to
the power of the master are looked upon as inconsiderable.
Whenever any such limitation is prescribed, a kind of fictitious
entityis therebycreated, and,in quality of an incorporeal object
of possession, is bestowed upon the servant : this object is of the
class of those which are called rights : and in the present case is
termed, in a more particular manner,a liberty ; and sometimesa
privilege, an smmunity, or an ezemption. Now those limitations
on the one hand, and these liberties on the other, may, it is evi-
dent, be as various as the acts (positive or negative) which the
master may or may not have the power of obliging the servant
to submit to or to perform. Correspondent then to the infini-
tude of these liberties, is the infimtude of the modifications
which the condition of mastership (or, as it is more common to
say in such a case, that of servitude) admits of. These modifi-
cations, it is evident, may, in different countries, be infinitely
diversified. Indifferent countries, therefore, theoffences charac-
terised by the above names will, if specifically considered, admit
of very different descriptions. If there be a spot upon the earth
so wretched as to exhibit the spectacle of pure and absolutely
unlimited slavery, on that spot there will be no such thing as
any abuse of mastership ; which means neither more nor less
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thanthatno abuse of mastership willthere betreated onthe foot-
ing of an offence. As to the question, Whether any, and what,
nmodes of servitude ought to be established or kept on foot? this
is a question, the solution of which belongs to the civil branch of
the art of legislation.

XLIII. Next, with regard to the offences that may concern

coudition of this kind could not have a spark of benefit belong-
ing to it : that it could not be attended with any other con-
sequences than such as tendered it a mere burthen. But a
burthen itself may be a bepefit, in comparison of a greater bur-
then. Concelve a man’s situation then to be such, that he must,
at any rate, be in a state of pure slavery. Still may it be mate-
rial to him, and highly material, who the person is whom he has
for his master. A state of slavery then, under one master, may
be a beneficial state to him,in comparison with a state of slavery
under another master. The condition of a servant then is ex-
posed to the several offences to whickh a condition, in virtue of
its being a beneficial one, is exposed 1. More than this, where
the power of the master is limited, and the limitations annexed
to it, and thence the liberties of the servant, are considerable,
the servitudemay evenbe positivelyeligible. For amongst those
limitations may be such as are sufficient to enable the servant
to possess property of his own : being capable then of possessing
property of his own, he may be capable of receiving it from his
master : in short, he may roceive wages, or other emoluments.
from his master ; and the benefit resulting from these wages
may be 8o considerable as to outweigh the burthen of the servi-

1 It may scem at first, that a person who is in the condition of a slave,
could not have it in his power to cngage in such course of proceeding as
would be necessary, in order to give him an apparent title to be reckoned
among the slaves of another master. But though a slave in point of right,
it may happen that he has eloped for instance, and is not & slave in point
of fact: or, suppose him & slave in point of fact, and ever so vigilantly

uarded, still a person connected with him by the ties of sympathy, might
go that for him which, though willing and assenting, he might not be able
to do for himself : might forge a deed of donation, for example, from the
one master to the other.
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tude, and, by that means, render that condition more beneficial
upon the whole, and more eligible, than that of one who is not
in any respect under the control of any such person as a master.
Accordingly, by these means the condition of the servant may
be so eligible, that his entrance into it, and his continuance in it,
may have been altogether the result of his own choice. That
the nature of the two conditions may be the more clearly under-
stood, it may be of use to show the sort of correspondency there
is between the offences which affect the existence of the one, and
those which affect the existence of the other. That this cor-
respondency cannotbut be veryintimate is obvious at first sight.
It is not, however, that & given offence in the former catalogue
coincides with an offence of the sane name in the latter cata-
logue: usurpation of servantship withusurpation of mastership,
for example. But the case is, that an offence of one denomina-
tion in the one catalogue coincides with an offence of a different
denomination in the other catalogue. Nor is the coincidence
constant and certain: but hiable to contingencies, as we shall see.
First, then, wrongful non-investment of the condition of a ser-
vant, if it be the offence of onc who should have been the master,
coincides with wrongful detrectation of mastership : if it be the
offence of a third person, it involves in it non-investment of
mastership, which, provided themastership be in the eyes of him
who should have been master & beneficial thing, but not other-
wise, is wrongful. 2. Wrongful interception of the condition of
a servant, if it be the offence of hiin who should have been
master, coincides with wrongful detrectation of mastership: ifit
be the offence of a third person, and the mastership be a bene-
ficial thing, it involves in it wrongful interception of master-
ship. 3. Wrongful divestment of servantship, if it be the offence
of the master, but not otherwise, coincides with wrongful ab-
dication of mastership : if it be the offence of a stranger, it
involves in it divestment of mastership, which, in as far as the
mastership is & beneficial thing, is wrongful. 4. Usurpation of
servantship coincides necessarily with wrongful imposition of
mastership : it will be apt to involvein it wrongful divestment
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of mastership : but this only in the case where the usurper, pre-
viously to the usurpation, wasin a state of servitude under some
other master. 5. Wrongful investment of servantship (the ser-
vantship being considered as a beneficial thing) coincides with
imposition of mastership ; whick, if in the eyes of the pretended
master the mastership should chance to be a burthen, will be
wrongtul. 6. Wrongful abdication of servantship coincides with
wrongful divestment of mastership. 7. Wrongful detrectation
of servantship, with wrongful non-investment of mastership.
8. Wrongful imposition of servantship, if it be the offence of the
pretended master, coincides with usurpation of mastership : if
it be the offence of a stranger, it involves in it imposition of
mastership, which, if in the eyes of the pretended master the
mastership should be a burthen, will be wrongful. As to abuse
of mastership, disturbance of mastership, breach of duty in
servants, elopement of servants, and servant-stealing, these are
offences which, without any change of denomination, besr equal
relation to both conditions. And thus we may reckon thirteen
sorts of offences to which the condition of a servant stands ex-
posed : viz. 1. Wrongful non-investment of servantship. 2.
Wrongful interception of servantship. 3. Wrongful divestment
of servantship. 4. Usurpation of servantship. 5. Wrongful
investment of servantship. 6. Wrongful abdication of servant-

ship. 7. Wrongful detrectation of servantship. 8. Wrongful -

imposition of servantship. . Abuse of mastership. 10. Dis-
turbance of mastership. Ir. Breach of duty in servants.
12. Elopement of servants. 13. Servant-stealing.

XLIV. We now come to the offences to which the condition

Necessity of of & guardian is exposed. A guardian is one who is invested

the institu-
tion.

with power over another, living within the compass of the same
family, and called a2 ward ; the power being to be exercised for
the benefit of the ward. Now then, what are the cases in which
it can be for the benefit of one man, that another, living within
the compass of the same family, should exercise poweroverhim ?
Consider either of the parties by himself, and suppose him, in
point of understanding, to be on a level with the other, 1t seems
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evident enough that no such ceses can ever existl. To the pro-
duction of happiness on the part of any given person (in like
manner as to the production of any other effect which is the re-
sult of human agency) three things it is necessary should concur:
knowledge, inclination, and physical power. Nowas thereis no
man who is so sure of being nclined, on all occasions, to promote
your happiness as you yourself are, so neither is there any man
who upon the whole can have had so good opportunities as you
must have had of knowing what is most conducive to that pur-
pose. For who should know so well as you do what it is that
gives you pain or pleasure? ! Moreover, as to power, it is mani-
fest that no superiority in this respect, on the part of a stranger,
could, for a constancy, make up for so great a deficiency as he
must lie under in respect of two such material points as know-
ledge and inclination. If then there be a case where it can be
for the advantage of one man to be under the power of another,
it must be on account of some palpable and very considerable
deficiency, on the part of the former, in point of intellects, or
(which is the same thing in other words) in point of knowledge
or understanding. Now there are two cases in which such pal-
pable deficiency is known to take place. These are, 1. Where
a man’s intellect is not yet arrived at that state in which it is
capable of directing his own inclination in the pursuit of bappi-
ness : thisis the case of infancy3. 2. Where by some particular
known or unknown circumstance his intellect has either never
arrived at that state, or having arrived at it has fallen from it :
which is the case of insanity.

By what means then is it to be ascertained whether a man’s
intellect is in that state or no? For exhibiting the quantity of
sensible heat in & human body we have a very tolerable sort of
instrument, the thermometer ; but for exhibiting the quantity

1 Comsider them together indced, take the sum of the two interests,
and the case, as we have seen (supra, x), is then the reverse. That case,
it is to be remembered, proceeds only upon the supposition that the two
parties are obliged to live together ; for suppose it to be at their option to
part, the necessity of estabhishing the power ccases.

¥ Ch. xvii. [Limits], §i.

# Bee ch. xiii. [Cases unmeet), § iii.
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of intelligence, we have no such instrument. It is evident,
therefore, that the Line which separates the quantity of intelli-
gence which s sufficient for the purposes of self-government
from that which is not sufficient, must be, in a great measure,
arbitrary. Where the insufficiency is the result of want of age,
the sufficient quantity of intelligence, be it what it may, does
not accrue to all at the same period of their lives. It becomes
therefore necessary for legislators to cut the gordian knot, and
fix upon a particular period, at which and not before, truly or
not, every person whatever shall be deemed, as far as depends
upon age, to be in possession of this sufficient quantity 1. In
this case then a line is drawn which may be the same for every
man, and in the description of which, such as it is, whatever
persons are concerned raay be certain of agreeing : the circum-
stance of time affording a mark by which the line in question
may be traced with the utmost degree of nicety. On the other
hand, where the insufficiency is the result of insanity, there is
not even this resource : so that here the legislator has no other
expedient than to appoint some particular person or persons to
give a particular determination of the question, in every in-
stance in which it occurs, according to his or their particular
and arbitrary discretion. Arbitrary enough it must be at any
rate, since the only way in which it can be exercised is by
considering whether the share of intelligence possessed by the
individual in question does or does not come up to the loose
and indeterminate idea which persons so appointed may chance
to entertain with respect to the quantity which is deemed
sufficient.

! In certain nations, women, whether married or not, have been placed
in a state of perpetual wardship: this has been evidently founded on the
notion of adecided infcrionty m point of intellects on the part of the female
sex, analogous to that which is the result of infancy or insanity on the part
of the male. This 15 not the only instance in which tyranny has teken
advantage of 1ts own wrong, alleging as a reason for the domination it
excrcises, an imbecility, which, as far as it has been real, has been produced
by the abuse of that very power which it 18 brought to justify. Aristotle,
fascinated by the prejudice of the times, divides mankind into two distinct

species, that of freemen, and that of slaves. Certain men were born to be
slaves, and ought to be slaves. —Why ? Becausc they are so.
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XLV. The line then being drawn, or supposed to be 80, it i3 Dumtion to

be given to
expedient to a man who cannot, with safety to himself, be left in it.
his own power, that he should be placed in the power of another.
How long then should he remain so? Just so long as his in-
ability is snpposed to continue : thatis, in the case of infancy,
till he arrives at that period at which the law deems him to be
of full age : in the case of insanity, till he be of sound mind and
understanding. Nowitis evident, that this period, in the case
of infancy, may not arrive for a considerable time : and in the
casge of insanity, perhaps never. The duration of the power be-
longing to this trust must therefore, in the one case, be very
considerable ; in the other case, indefinite.

XLVI. The next point to consider, is what may be the extent Pdwem  that
of it ? for as to what ought to be, that is & matter to be settled, dutws Tt
not in a general analytical sketch, but in a particular and cir- annlelxed be
cumstantial dissertation. By possibility, then, this power may toit-
possess any extent that can beimagined : it may extend to any
acts which, physically speaking, it may be in the power of the
ward to perform himsel, or be the object of if exercised by the
guardian. Conceive the power, for a moment, to stand upon
this footing : the condition of the ward stands now exactly
upon a footing with pure slavery. Add the obligation by which
the power is turned into a trust : the limits of the power are
now very considerably narrowed. What theu is the purport of
this obligation ? Of what nature is the course of conduet it
prescribes ? It is such a course of conduct as shall be best cal-
culated for procuring to the ward the greatest quantity of hap-
piness which his faculties, and the circumstances he is in, will
admit of : saving always, in the first place, the regard which the
gusrdian is permitted to show to his own happiness; and, in the
second place, that which he is obliged, as well as permitted, to
show to that of other men. This is, in fact, no other than that
course of conduct which the ward,did hebutknow how, ought, in
point of prudence, to maintain of himself : so that the business
of the former is to govern the latter precisely in the manner in
which this latter ought to govern himself. Now to instruct
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each individual in what manner to govern his own conduct in
the details of life, is the particular business of private ethics :
to instruct individuals in what manner to govern the conduct
of those whose happiness, during nonage, is committed to their
charge, is the business of the art of private education. The
details, therefore, of the rules to be given for that purpose, any
more than the acts which are capable of being committed in
violation of those rules, belong not to the art of legislation :
since, as will be seen more particularly hereafter?, such details
could not, with any chance of advantage, be provided for by the
legislator. Some general outlines might indeed be drawn by
his authority : and, in point of fact, some are in every civilized
state. But such regulations, it is evident, must be liable to
great variation : in the first place, according to the infinite
diversity of civil conditions which & man may stand invested
with in any given state : in the next place, according to the
diversity of local circumstances that may influence the nature of
the conditions which may chance to be established in different
states. On this account, theoffences which would beconstituted
by such regulations could not be comprised under any concise
andsettled denominations, capableofa permanentandextensive
application. No place, therefore, can be allotted to them here.

XLVIIL. By what has been said, we are the better prepared
for taking an account of the offences to which the condition in
question stands exposed. Guardianship being a private trust,
is of course exposed to those offences, and no others, by which a
private trust is liable to be affected. Some of them, however,
on account of the special quality of the trust, will admit of some
further particularity of description. In the first place, breach
of this spceies of trust may be termed mismanagement of
guardianship : in the second place, of whatever nature the
duties are which are capable of being annexed to this condition,
it must often happen, that in order to fulfil them, it is necessary
the guardian should be at a certain particular place. Mis-
management of guardianship, when it consists in the not being,

1 See ch. xvii. [Limite], § i
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on the occasion in question, at the place in question, may be
termed desertion of guardianship. Thirdly, Itismanifestenough,
that the object which the guardian ought to propose to himself,
in the exercise of the powers to which those duties are annexed,
is to procure for the ward the greatest quantity of happiness
which can be procured for him, consistently with the regard
which is due to the other interests that have been mentioned :
for this i3 the object which the ward would have proposed to
himself, and might and ought to have been allowed to propose
to himself, had he been capable of governing his own conduct.
Now, in order to procure this happiness, it is necessary that he
should possess & certain power over the objects on the use of
which such happiness depends. These objects are either the
person of the ward himself, or other objects that are extraneous
to him. These other objects are either things or persons. As
tothings, then, objects of this class,inasfar as aman’s happiness
depends upon the use of them, are styled his property. The
case s the same with the services of any persons over whom he
may happen to possess a beneficial power, or to whose services he
may happen to possess a beneficial right. Now when property
of any kind, which is in trust, suffers by the delinquency of him
with whom it is in trust, such offence, of whatever nature it is
in other respects, may be styled dissipation in breach of trust :
and if it be attended with a profit to the trustee, it may be
styled peculationl, Fourthly, For one person to exercise a power
of any kind over another, it is necessary that th= latter should
either perform certain acts, upon being commanded so to do by
the former, or at least should suffer certain acts to be exercised
upon himself. In this respect a ward must stand upon the
footing of a servant: and the condition of a ward must, in this
respect, stand exposed to the same offences to which that of a
servant stands exposed : that is, on the part of a stranger, to
disturbance, which, in particular circumstances, will amount to
theft : on the part of the ward, to breack of duty : which, in
particular circumstances, may be effected by elopement. Fifthly,
1 Supra, XXxXV.
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There doea not seem to be any offence concerning gusrdianship
that corresponds to abuse of trust : T mean in the sense to which
the last-mentioned denomination has been hereconfined!. The
reason is, that guardianship, being a trust of a private nature,
does not, as such, confer upon the trustee any power, either over
the persons or over the property of any party, other than the
beneficiary himself. If by accident it confers on the trustee a
POWeET OVer any persons whose services constitute a part of the
property of the beneficiary, the trustece becomes thereby, in
certain respects, the master of suchservants® Sixzthly, Bribery
also 1s a sort of offence to which, in this case, there is not com-
monly much temptation. It is an offence, however, which by
possibility is capable of taking this direction : and must there-
fore be aggregated to the number of the offences to which the
condition of a guardian stands exposed. And thus we have in
all seventeen of these offences: viz. 1. Wrongful non-investment
of guardianship. 2. Wrongful interception of guardianship.
3. Wrongful divestment of guardianship. 4. Usurpation of
guardianship. 5. Wrongful investment of guardianship. 6.
Wrongful abdication of guardianship. 7. Detrectation of
guardianship. 8. Wrongful imposition of guardianship. g.
Mismanagement of guardianship. 10. Desertion of guardian-
ship. 1I. Dissipation in prejudice of wardship. 12, Peculation
in prejudice of wardship. 13.Disturbance of guardianship. 14.
Breach of duty to guardians. 15. Elopement from guardians.
16. Ward-stealing. 17. Bribery in prejudice of wardship.
XLVIII. Next, with regard to offences to which the con-
dition of wardship is exposed. Those which first affect the
existence of the condition itself are as follows: 1. Wrongful
non-investment of the condition of a ward. This, if it be the
offence of one who should have been guardian, coincides with
wrongful detrectation of guardianship : if it be the offence of
s third person, it involves in it non-investment of guardian-
ship, which, provided the guardianship is, in the eyes of him
who should have been guardien, a desirable thing, is wrongful.
! Vide supra, xxv. ? Vide suprs, xl.
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2. Wrongful interception of wardship. This, if it be the offence
of him who should have been guardian, coincides with wrongful
detrectation of guardianship : if it be the offence of a third
person, it involves in it interception of guardianship, which,
provided the guardianship is, in the eyes of him who should
have been guardian, a desirable thing, is wrongful. 3. Wrongful
divestment of wardship. This, if it be the offence of the
guardian, but not otherwise, coincides with wrongful abdication
of guardianship : if it be the offence of & third person, it in-
volves in it divestment of guardianship, which, if the guardian-
shipis, in the eyes of the guardian, a desirable thing, is wrongful.
4. Usurpation of the condition of a ward : an offence not very
likely to be committed. This coincides at any rate with wrong-
ful imposition of guardianship ; and if the usurper were already
under the guardianship of another guardian, it will involve in
it wrongful divestment of such guardianship!. 5. Wrongful
investment of wardship (the wardship being considered as a
beneficial thing) : thiscoincides with imposition of guardianship,
which, if in the eyes of the pretended guardian the guardianship
should be & burthen, will be wrongful. 6. Wrongful abdication
of wardship. This coincides with wrongful divestment of
guardianship. 7. Wrongful detrectation of wardship. This coin-
cides with wrongful interception of guardianship. 8. Wrongful
imposition of wardship. This, if the offender be the pretended
guardian,coincides with usurpationof guardjanship:ifasttangef,
it involves in it wrongful imposition of guardianship. As to
guch of the offences relative to this condition, as concern the
consequences of it while subsisting, they are of such a nature
that, without any change of denomination, they belong equally
to the condition of a guardian and that of a ward. We may

! This effect it may be thought will not necessarily take place : sincea
ward msy have two guardians. One man then is guardian by right:
another man comes and makes himself 6o by usurpation. This may very
well be, and yet the former may continue gusrdian notwithstanding. How
then (it may be asked) is he divested of his guerdianship 7—The answer
is—Oertai.nfy not of the whole of it : but, however, of & part of it : of such
part as is oocupied, if one may so say, that is, of such part of the powers
and rights belonging to it as are exercised, by the usurper.

BENTHAM T
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therefore reckon seventeen sorts of offences relative to the con-
dition of a ward: 1. Wrongful non-investment of wardship.
2. Wrongful interception of wardship. 3. Wrongful divestment
of wardship. 4. Usurpation of wardship. 5. Wrongful invest-
ment of wardship. 6. Wrongful abdication of wardship. 7.
Wrongful detrectation of wardship. 8. Wrongful imposition of
wardship. 9. Mismanagement of guardianship. 10. Desertion
of guardianship. 11. Dissipation in prejudice of wardship.
12. Peculation in prejudice of wardship. 13. Disturbance of
guardianship. 14. Breach of duty to guardians. 15. Elope-
ment from guardians. 16. Ward-stealing. 17. Bribery in
prejudice of wardship.

XLIX. We come now to the offences to which the condition
of a parent stands exposed : and first, with regard to those by
which the very existence of the condition is affected. On this
occasion, in order to see the more clearly into the subject, it will
be necessary to distinguish between the natural relationship, and
the legal relationship which is superinduced as it were upon the
natural one. The natural one being constituted by a particular
event, which, either on account of its being already past, or on
some other account, is equally out of the power of the law
neither is, nor can be made, the subject of an offence. Isa man
your father? 1t is not any offence of mine that can make you
not his son. Is he not your father ? It is not any offence of
mine that can render him so. But although he does in fact bear
that relation to you, I, by an offence of mine, may perhaps so
manage matters, that he shall not be thought to bear it : which,
with respect to any legal advantages which either he or you
could derive from such relationship, will be the same thing as if
he did not. In the capacity of a witness, I may cause the
judges to believe that he is not your father, and to decree
accordingly: or, in the capacity of a judge, I may myself decree
him not to be your father. Leaving then the purely natural
relationship as an object equally out of the reach of justice and
injustice, the legal condition, it is evident, will stand exposed to
the same offences, neither morenorless, asevery other condition,
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that is capable of being either beneficial or burthensome, stands
exposed to. Next, with regard to the exercisc of the functions
belonging to this condition, considered as still subsisting. In
parentality there must be two persons concerned, the father and
the mother. The condition of a parent includes, therefore, two
conditions ; that of a father, and that of a mother, with respect
to such or such a child. Now it is evident, that between these
two parties, whatever beneficiary powers, and other rights, as
also whatever obligations, are annexed to the condition of a
parent, may be shared in any proportions that can be imagined.
But if in these several objects of legal creation,each of these two
parties have severally a share, and if the interests of all these
parties are in any degree provided for, it is evident that each of
the parents will stand, with relation to the child, in two several
capacities : that of & master, and that of a guardian. The con-
dition uf a parent then, in as far as it is the work of law, may
be considered as a complex condition, compounded of that of a
guardian, and that of a master. To the parent then, in quality
of guardian, results a set of duties, involving, as necessary to
the discharge of them, certain powers: to the child, in the
character of a ward, a set of rights corresponding to the parent’s
duties, and a set of duties corresponding to his powers. To the
parent again, in quality of master, a set of beneficiary powers,
without any other necessary limitation (so-long as they last)
than what s annexed to them by the duties incumbent on him
in quality of a guardian : to the child, in the character of a
servant, a set of duties corresponding to the parent’s beneficiary
powers, and without any other necessary limitation (so long as
they last) than what is annexed to them by the rights which
belong to the child in his capacity of ward. The condition of a
parent will therefore be exposed to all the offences to which
either that of a guardian or that of a master are exposed : and,
as each of the parents will partake, more or less, of both those
characters, the offences to which the two conditions are exposed
may benominally, asthey willbesubstantially, thesame. Taking
them then all together, the offences to which the condition of
T2



Offences

touching the

filial con-
dition.

276 Division of Offences. [CHAP-

a parent is exposed will stand as follows : 1. Wrongful non-
investment of parentalityl. 2. Wrongful interception of parent-
ality. 3. Wrongful divestment of parentality. 4. Usurpation
of parentality. 5. Wrongfulinvestmentofparentality. 6. Wrong-
ful abdication of parentality. 7. Wrongful detrectation of
parentality. 8. Wrongful imposition of parentality. ¢. Mis-
management of parentalguardianship. 10. Desertionof parental
guardianship. 1I. Dissipation in prejudice of filial wardship.
12. Peculation in prejudice of filial wardship. 13. Abuse of
parental powers. 1I4. Disturbance of parental guardianship.
15. Breach of duty to parents. 16. Elopement from parents.
17. Child-stealing. 18. Bribery in prejudice of filial wardship.

L. Next with regard to the offences to which the filal con-
dition?, the conditionof a son or daughter,stands exposed. The
principles to be pursued in the investigation of offences of this
description have already been sufficiently developed. 1t will be
sufficient, therefore, to enumerate them without further dis-
cussion. The only peculiarities by which offences relative to
the condition in question stand distinguished from the offences
relative to all the preceding conditions, depend upon this one

! At first view it may seem 8 solecism to speak of the condition of
parentality as one whicl 8 man can have need to be invested with. Tho
reason i8, that it is not common for any ceremony to be required as neces-
sary to a man’s being deemed in law the father of such or such a child.
But the institution of such a ceremony, whether advisable or not, is at
least perfectly conceivable. Nor are there wanting cases in which it has
actually been exemplified. By an article in the Roman law, adopted by
many modern nations. an illegitimate child is rendered legitimate by the
subsequent marriage of his parents. If then a priest, or other person whose
office 1t was, were to refuse to join 8 man and woman in matrimony, such
refusal, besides bemng & wrongful non-investment with respect to the two
matrimonisl conditions, would be 8 wrongful non-investment of parentality
snd filiation, to the prejudice of any children who should have been
legitimated.

? In English we bave no word that will serve to express with ’Fropricty
the person who bears the rolation opposed to that of parent. The word
child is ambiguous, being employeds in another sense, perhape more fre-
quently than in this: more frequently in opposition to a person of /ull age,
an adul!, than in correlation to & parent. For the condition itself we have
no other word than filiation : an ill-contrived term, not analogous to
paternily and malerniy : the proper term would have been filialidy : the
word filiation is as frequently, perhaps, and more consistently, put for the
act of establishing a person in the posseasion of the condition of filiality.
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circumstance ; viz. that itis certain every one must have had a
father and a mother : at thesame time thatitis not certain that
every one must have had a master, a servant, a guardian, or a
ward. It will be observed all along, that where & person, from
whom, if alive, the benefit would be taken, or on whom the
burthen would be imposed, be dead, so much of the mischief is
extinct along with the object of the offence. There still, how-
ever, remains so much of the mischicf as depends upon the ad-
vantage or disadvantage which might accrue to persons related,
or supposed to be related, in the several remoter degrees, to him
in question. The catalogue then of these offences stands as
follows : 1. Wrongful non investment of filiation. This, if it be
the offence of him or her who should have been recognised as the
parent, coincides with wrongful detrectation of parentality: ifit
be the offence of a third person, it involves in it non-investment
of parentality, which, provided the parentality is,in the eyes of
him or her who should have been recognised as the parent, a
desirable thing, is wrongful. 2. Wrongful interception of filia-
tion. This, if it be the offence of him or her who should have
been recognised as the parent, coincides with wrongful detrecta-
tion of parentality : if it be the offence of a third person, it
involves in it interception of parentality, which, provided the
parentality is, in the eyes of bhim or her who should have been
recognised as parent, & desirable thing, is wrongful. 3. Wrongful
divestment of filiation. This, if # be the offence of him or her
who should be recognised as parent, coincides with wrongful
abdication of parentality : if it be the offence of a third person,
it involves in it divestment of parentality ; to wit, of paternity,
or of maternity, or of both ; which, if the parentality is, in the
eyes of him or her who should be recognised as parent, a desir-
able thing, are respectively wrongful. 4. Usurpation of filiation.
This coincides with wrongful imposition of parentality ; to wit,
either of paternity, or of maternity, or of both : and necessarily
involves in it divestment of parentality, which, if the parentality
thus divested were, in the eyes of him or her who are thus
divested of it, a desirable thing, is wrongful 5. Wrongful
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investment of filiation : (the filiation being considered as a bene-
ficial thing.) This coincides withimposition of parentality,which,
if in the eyes of the pretended father or mother the parentality
should be an undesirable thing, will be wrongful. 6. Wrongful
abdication of filiation. This necessarily coincides with wrongful
divestment of parentality; it alsois apt toinvolvein it wrongful
imposition of parentality; though not necessarily either to the
advantage or to the prejudice of any certain person. Forif a
man, supposed at first to be your son,appears afterwards not to
be yours, it is certain indeed that he is the son of some other
man, but it may not appear who that other manis. 7. Wrongful
detrectation of filiation. This coincides with wrongful non-
investmentor wrongful interception of parentality. 8. Wrongful
imposition of filiation. This, if it be the offence of the pretended
parent, coincidesnecessarily with usurpationof parentality: if it
betheoffence of a third person, it necessarilyinvolves imposition
of parentslity; asalso divestment of parentality : either or both
of which, according to thecircumstance abovementioned, mayor
may not hewrongful. ¢. Mismanagementof parental guardian-
ship. 10.Desertion of parental guardianship. 11. Dissipation
in prejudice of filial wardship. 2. Peculation in prejudice of
filial wardship. 13. Abuse of parental power. 14. Disturbance
of parental guardianship. 15. Breach of duty to parents,
16. Elopement from parents. 17. Child-stealing. 18. Bribery
in prejudice of parental guardianship.

LI. We shall now be able to apply ourselves with some

d. . .
—-Powers. advantage to the examination of the several offences to which
nghte thut themaritalcondition, or conditionof a husband, stands exposed.
nexed to it. A husband is a man, between whom and a certain woman, who

in this case is called his wife, there subsists a legal obligation for
the purpose of their living together, and in particular for the
purpose of & sexual intercourse to be carried on between them,
This obligation will naturally be considered in four points of
view : I.In respect of its commencement. 2. Inrespect of the
placing of it. 3. In respect of the nature of it. 4. 1In respect of
ite duration. Firstthen,itisevident,thatin point of possibility,
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one method of commencement is as conceivable as another: the
time of its commencement might have been marked by one sort
of event (by one sort of signal, as it may here be called) as well
as by another. But in practice the signal has usually been, as
in point of utility it ought constantly to be, a contract entered
into by the parties: thatis, a set of signs, pitched upon by the
law,as expressive of their mutual consent, to take upon them this
condition. Secondly, and thirdly, with regard to the placing of
the obligations which are the result of the contract, it is evident
that they must resteither solely onone side, or mutually on both.
On the first supposition, the condition is not to be distinguished
from pure slavery. In this case, cither the wife must be the
glave of the husband, or the husband of the wife. The first of
these suppositions has perhaps never been exemplified ; the op-
posing influence of physical causes being too universal to have
everbeensurmounted : the latter seems to have beenexemplified
but too often ; perhapsamong the first Romans; at any rate, in
many barbarous nations. Thirdly, with regard to the nature
of the obligations. If they are not suffered to rest all on one
side, certain rights are thereby given to the other. There must,
therefore, be rights on both sides. Now, where there arenutual
rights possessed by two persons, as against each other, either
there are powers annexed to those rights, or not. But the
persons in question are, by the supposition, to live together: in
which case we have shownl, that it is not only expedient, but in
a manner necessary, that on one side there should be powers.
Nowitisonly on oneside that powers can be : for suppose them
on both sides, and they destroy one another. The question is
then, In which of the parties these powers shall be lodged ¢ we
have shown, that on the principle of utility they ought to be
lodged in the husband. The powers then which subsist being
lodged in the husband, the next question is, Shall the interest
of one party only, or of both, be consulted in the exercise of
them ? itis evident, that on the principle of utility the interests
of both ought alike to be consulted : since in two persons,

! Supra, xl. note.
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taken together, more happiness is producible than in one. This
being the case, it i3 manifest, that the legal relation which the
husband will bear to the wife will be a complex one: com-
pounded of that of master and that of guardian.
gﬂm e .LII. The oﬂencgs then to which the conditi?n of a husband
:ogz:;w: of w_1l.l be exposed, will be the sum of those to which the two con-
" ditions of master and guardian are exposed. Thus far the
condition of a husband, with respect to the general outlines of it,
stands upon the same footing as that of a parent. But there are
certain reciprocal services, which being the main subject of the
matrimonial contract, constitute the essence of the two matri-
monial relations, and which neither a master nor guardian, as
such, nor a parent, at any rate, have usually been permitted to
receive. These must of course have been distinguished from the
indiscriminate train of services at large which the husband in
his character of master is empowered to exact, and of those
which in his character of guardian he is bound to render. Being
thus distinguished, the offences relative to the two conditions
have, in many instances, in as far as they have reference to these
peculiarservices, acquired particulardenominations. Inthefirst
place, with regard to the contract, from the celebration of which
the legal condition dates its existence. It is obvious that in
point of possibility, this contract might, on the part of either
sex, subsist with respect to several persons of the other sex at
the same time : the husband might have any number of wives :
the wife might have any number of husbands: the husband
might enter into the contract with a number of wives at the
same time : or, if with only one at a time, he might reserve to
himself & right of engaging in a similar contract with any nom-
ber, or with only such or such a number of other women after-
wards, during the continuance of each former contract. This
latter accordingly is the footing upon which, as is well known,
marriageisand hasbeenestablished inmanyextensivecountries:
particularly in all those which profess the Mahometan religion.
In point of possibility, it is evident that the like liberty might be
reserved on the part of the wife: though in point of practice no

>



xvL.] Division of Offences. 281

examples of such an arrangement seem ever to have occurred.
Which of all these arrangements is in point of utility the most
expedient, is a question which would require too much dis-
cussion to answer in the course of an analytical process like the
present, and which belongs indeed to the civil branch of legisla-
tion, rather than to the penall. In Christian countries, the
solemnization of any such contract is made to exclude the
solemnization of anysubsequent onc duringthe continuanceof a
former : and the solemnization of any such subsequent contract
is accordingly treated as an offence, underthe nameof Polygamy.
Polygamy then is at any rate, on the part of the man, a par-
ticular modification of that offence which may be styled usurpa-
tion of the condition of a husband. As toits other effects, they
will be different, according as it was the man only, or the woman
only, or both, that were in a state of matrimony at the time of
the commission of the offence. If the man only, then his offence
involves in it pro tanto that of wrongful divestment of the con-
dition of a wife, in prejudice of his prior wife2. If the woman
only, then it involves in it pro tanto that of wrongful divestment
of the condition of a husband, in prejudice of her prior husband.
If both were already married, it of course involves both the
wrongful divestments which have just been mentioned. Andon
the other hand also, the converse of all this may be observed
with regard topolygamyon thepartof the woman. Secondly, As
theengaging not to enter into anysubsequentengagementof the
like kind during the continuance of the first, is one of the con-
ditions on which the law lends its sanction to the first; so
anotheris, the inserting as oneof the articles of thisengagement,
an undertaking not to render to, or accept from, any other
person the services which form the characteristic object of it :
the rendering or acceptance of any such services is accordingly
treated as an offence, under the name of adultery : under which
name is also comprised the offence of the stranger, who, in the

! 8ee ch. xvii. (Limits], § iv.

* In this case also, if the woman knew not of the prior marriage, it is
besides a species of seduction ; and, in as far as it affects her, belongs to
another division of the offences of this class. Vide supra, xxxvi,
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commission of the above offence, is the necessary accomplice.
Thirdly, Disturbing either of the parties to this engagement, in
the possession of these characteristic services, may, in like man-
ner, be distinguished from the offence of disturbing them in the
enjoyment of the miscellaneous adventages derivable from the
same condition ; and on whichever side the blame rests, whether
that of the party, or that of a third person, may be termed
wrongful withholding of connubial services. And thus we have
one-and-twenty sorts of offences to which, as the law stands at
presentin Christian countries, the condition of a husband stands
exposed : viz. I. Wrongful non-investment of the condition of a
husband. 2. Wrongful interception of the condition of a hus-
band. 3. Wrongful divestment of the condition of 8 husband.
4. Usurpation of the condition of a husband. 5. Polygamy.
6. Wrongful investment of the condition of a husband. 7.
Wrongful abdication of the condition of a hushand. 8. Wrong-
ful detrectation of the condition of a husband. g. Wrongful
imposition of the condition of a husband. 10. Mismanagement
of marital guardianship. II. Desertion of marital guardian-
ship. 12. Dissipation in prejudice of matrimorsal wardship. 13.
Peculation in prejudice of matrimonial wardship. 14. Abuse
of marital power. 15, Disturbance of marital guardianship.
16. Wrongful withholding of connubial services. 17. Adultery.
18. Breach of duty to husbands. 19. Elopement from husbands.
20. Wife-stesling. 21. Bribery in prejudice of marital guardian-
ship 1.

Off=nces LIII. Next with regard to the offences to which the condition

louchng 1€ of & wife stands exposed. From the patterns that have been

awife o xhibited already, the coincidences and associations that take
place betweenthe offences that concern theexistenceof this con-
dition and those which concern the existence of the condition of
a husband, may easily enough be apprehended without farther

1 1. SEMI-PUBLIC offcnces.—Falsehoods contesting, or offences against
justice destroying, the validity of the marriages of people of certain de-
seriptions : such as Jews, Quakers, Hugonots, &c. &c.

1. SELF-REGARDING offences.—Improvident marriage on the part of
minors,



XVL] Division of Offences. 283

repetitions. The catalogue of those now under consideration
will be precisely the same in every article as the catalogue last
exhibited.

LIV. Thus much for the several sorts of offences relative to
the several sorts of domestic conditions: those which are consti-
tuted bysuch natural relationsasare contiguousbeing included.
There remain those which are uncontiguous : of which, after
so much as has been said of the others, it will naturally be ex-
pected that sonie notice should be taken. These, however, do
not aflord any of that matter which is necessary to constitute a
condition. In point of fact, no power seems ever to be annexed
to any of them. A grandfather, perhaps, may be called by the
law to take upon him the guardianship of his orphan grand-
son : but then the power he has belongs to him not as grand-
father, but as guardian. In point of possibility, indeed, power
might be annexed to these relations, just as it might to any
other. But still no new sort of domestic condition would result
from it : since it has been shown that there can be no others,
that, being constituted by power, shall be distinct from those
which have been already mentioned. Such as they are, how-
ever, they have this in common with the before-mentioned rela-
tions, that they are capable of importing either benefit or
burthen : they therefore stand exposed to the several offences
whereby those or any other relations are liable to be affected in
point of existence. It might be expected, therefore, that in
virtue of these offences, they should be added to the list of the
relations which are liable to be objects of delinquency. But the
factis, that they already stand included in it : and although not
expressly named, yet as effectually as if they were. On the
one hand, it is only by affecting such or such a contiguous rela-
tion that any offence affecting uncontiguous relations can take
place. On the other hand, neither can any offence affecting the
existence of the contiguous relations be committed, without
affecting the existence of an indefinite multitude of such as are
uncontiguous. A false witness comes, and causes it to be be-
lieved that you are the son of a woman, who, in truth, is not
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your mother. What follows ? An endless tribe of other false
persuasions—that you are the grandson of the father and of the
mother of this supposed mother : that you are the son of some
husband of hers, or, at least, of some man with whom she has
cohabited : the grandson of his father and his mother ; and so
on: the brother of their other children, if they have any : the
brother-in-law of the husbands and wives of those children, if
marricd : the uncle of the children of those children: and 8o on.
—On the other hand, that you are not the son of your resl
mother, nor of your real father : that you are not the grandson
of either of your real grandfathers or grandmothers ; and so on
without end : all which persuasions result from, snd are included
in, the one original false persuasion of your being the son of this
your pretended mother.

Tt should seem, therefore, at first sight, that none of the
offences against these uncontiguous relations could ever come
expressly into question : for by the same rule that one ought, so
it might seem ought a thousand others : the offences against the
uncontiguous being merged as it were in those which affect
the contiguous relations. So far, however, is this from being
the case, that in speaking of an offence of this stamp, it is not
uncommon to hear a great deal said of this or that uncontiguous
relationship which it affects, at the same time that no notice at
all shall be taken of any of those which are contiguous. How
happens this ? Because, to the uncontiguous relation are an-
nexed perhaps certain remarkable advantages or disadvantages,
while to all the intermediate relations none shall be annexed
which are in compsrison worth noticing. Suppese Antony or
Lepidus to have contested the relationship of Octavius (after-
wards Augustus) to Caius Julius Cegar. How could it have
been done ? It could only bave been by contesting, either Oc-
tavius's being the son of Atia, or Atia’s being the daughter of
Julia, or Julia’s being the daughter of Lucius Julius Cwsar, or
Lucius Julius Cesar’s being the father of Caius. But to have
been the son of Atia, or the grandson of Julia, or the great
grandson of Lucius Julius'Cxsar, was, in comparison, of small
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importance. Those intervening relationships were, compara-
tively speaking, of no other use to him than in virtue of their
being so many necessary links in the genealogical chain which
connected him with the sovereign of the empire.
Astotheadvantages and disadvantages which mayhappen to
be annexed to any of those uncontiguous relationships, we have
seen already that no powers over the correlative person, nor any
corresponding obligations, are of the number. Of what nature
then can they be ? They are, in truth, no other than what are
the result either of local and accidental] institutions, or of some
spontaneous bias that has been taken by the moral sanction. It
would, therefore, be to little purpose to attempt tracing them
out a priort by any exhaustive process : all that can be done is,
to pick up and lay together some of the principal articlesin each
catalogue by way of specimen. The advantages which a given
relationship is apt to impart, seem to be referable chiefly to the
following heads : 1. Chance of succession to the property, or a
part of the property, of the correlative person. 2. Chance of
pecuniary support, to be yiclded bythecorrelative person, either
by appointment of law, or by spontaneous donation. 3. Ac-
cession of legal rank ; including any legal privileges which may
happen to be annexed to it : such as capacity of holding such
and such beneficial offices; exemption from such and such
burthensome obligations ; for instance, paying taxes, serving
burthensome offices, &c. &c. 4. Accession of rank by courtesy ;
including the sort of reputation which is customarily and spon-
taneously annexed to distinguished birth and family alliance :
whereon may depend the chance of advancement in the way of
marriage, or in a thousand other ways less obvious. The dis-
advantages which a given relation is liable to impart, seem to be
referable chiefly to the following heads: 1. Chance of being
obliged, either by law, or by force of the moral sanction, to yield
pecuniary support to the correlative party. 2. Loss of legal
rank : including the legal disabilities, as well as the burthensome
obligations, which the law is apt to annex, sometimes with in-
justice enough, to the lower stations. 3. Loss of rank by
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courtesy : including the loss of the advantages annexed by
custom to such rank. 4. Incapacity of contracting matrimony
with the correlative person, where the supposed consanguinity
or affinity lies within the prohibited degrees 1.

! In pursuance of the plan adopted with relation to semi-public and self-
rogarding offences, it may here be proper to exhibit such a catalogue as the
nature of the design will admit, of the several genera or inferior divisions
of public offences.

. OFFENCES ageinst the EXTERNAL SECURITY of the state. 1. Treason
(in favour of foreign enemics). It may be positive or negative (negative
consisting, for cxample, in the not opposing the commission of positive).
2. Espionage (in favour of foreign rivals not yet enemies). 3. Injuries to
foreigners at large (including piracy). 4. Injuries to privileged foreigners
(such as ambassadors). .

IL. OrFENCES AGAINST JuUsTICE. Offences against judicial trust: viz.
Wrongful non-investment of judicial trust, wrongful interception of judicial
trust, wrongful divestment of judicial trust, usurpation of judicial trust,
wrongiul investment of yudicial trust, wrongfu) abdication of judicial trust,
wrongtul detrectation of juclicial trust, wrongful imposition of judicial trust,
breach of judicial trust, abuse of judicial trust, disturbance of judicial
trust, and bribery in prejudice of judicial trust.

Breach and abuse of judicial trust may be either intentional or uninten-
tional. Intentional is culpable at any rate. Unintentional will proceed
cither from inadvertence, or from mis-supposal : if the inadvertence be
coupled with heedlessness, or the mis-supposal with rashness, it is culpable:
if not, blamelese. For the I;;m-l:iculrn' acts by which the exercise of judicial
trust may be disturded seo B. i. tit. [Offences against justice]. They are too
multifarious, and too ill provided with names, to be exhibited here.

If & mon fails in fulfilling the duties of this trust, and thereby comes
cither to break or to abuse it, it must be through some deficiency in the
three requisite and only requisite endowments, of knowledge, inclination,
and power. [See supra, xxvil.] A deficiency in any of those points, if
any person be in fault, may proceed either from his own fault, or from the
fault of those who should act with or under him. If persons who are in
fault are persons invested with judicial trust, the offence comes under the
head of breach or abuse of trust : if other persons, under that of disturb-
ance of trust.

‘The ill effects of any breach, abuse, or disturbance of judicial trust, will
consist in the production of some article or articles in the list of the mis-
chiefs which it ought to be the original purpose of judicial procedure to
romedy or avert, and of those which 1t ought to be the incidental purpose
of it to avoid producing. These are either primary (that is immediate) or
remote : remote are of the 2nd, 3rd, or 4th order, and so on. The primary
are those which import actual pain to persons assignable, and are therefore
mischievous in themselves : the secondary are mischievous on account of
the tendency they have to produce some erticle or articles in the catalogue
of those of the first order ; and are therefore mischievous in their effects.
Those of the 3rd order are rischievous only on account of the connection
they have in the way of productive tendency, as before, with those of the
2nd order : and so on. :

Primary mconveniences, which it ought to be the object of procedure to
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LV. We come now to civil conditions : these, it may well be Givil con-
. . . . . . . 1008.
imagined, may be infinitely various: as various as the acts which

provide against, are, 1. The continuance of the individual offence itself,
and thereby the increase as well as continuance of the mischicf of 1t. 2.
The continuance of the whole mischicf of the individual offence. 3. The
continuance of a part of the mischief of the individual offence. 4. Total
want of amends on the part of persons injured by the offence. 5. Partial
want of amends on the part of persons injured by the offence. 6. Super-
fluous punishment of delinquents. 7. Unjust punishment of persons
accused. 8. Unnecessary labour, expense, or other suffering or danger, on
the part of superior judicial officers. g. Unnecessary labour, expense, or
other suffering or danger, on the part of ministerial or other subordinate
judicial officers. 10. Unnecessary labour, expense, or other suffering or
danger, on the part of persons whose co-operation 18 requisite pro re natd,
in order to make up the necessary complement of knowledge and power
on the part of judicial officers, who are such by profession. 11. Unneces-
sary labour, expense, or other suffering or danger, on the part of persons at
large, coming under the sphere of the operations of the persons above-
mentioned.

Secondary inconveniences are, in the consultative, pre-interpretstive {or
{nurely civil) branch of procedure, 1. Misinterpretation or adjudication.

the executive (including the penal) branch. 2. Total impunity of de-
linquents : (as favouring the production of other offences of the like
nature). 3. Partial impunity of delinquents. 4. Application of punish-
ment improper in specie, though perhaps not in degree (this lessening the
bencficial efficacy of the quantity employed). 5. Uneconomical apphca-
tion of punishment, though proper, perhaps, as well in specie as in degree.
6. Unnecessary pecuniary expenge on the part of the state.

Inconveniences of the 3rd order are, 1. Unnecessary delay. 2. Unneces-
sary intricacy.

Inconveniences of the 4th order sre, 1. Breach, 2. Abuse, 3. Disturb-
ance, of judicial trust, as above : viz. 10 as far as these offences are pre-
liminary to and distinct from those of the 2nd and 3rd orders.

Inconveniences of the 5th order are, Breach of the several regulations of
procedure, or other regulations, made in the view of obviating the incon-
veniences above enumerated : viz. if prehminary and distinct, as before.

III. OFPENCES against the PREVENTIVE branch of the PoLrcE. 1.
Offences against phthano-paranomic trust : (pbdva , to prevent ; rapavouie,
an offence}). 2. Offences against phthano-symphoric trust: (cvupopd, a
calamity). The two trusts may be termed by the common appellation of
prophylastic : (mpd, beforehand, and ¢vrdrra, to guard against).

IV. OrrENCES against the PUBLIC FORCR. 1. Offences against military
trust, corresponding to those against judicial trust. Military desertion is
a breach of military duty, or of military trust. Favouring desertion is a
disturbance of it. 2. Offences against that branch of public trust which
consists in the management of the several sorts of things appropnated to
the purposes of war : such as arsenals, fortifications, dock-yards, ships of
war, artillery, ammunition, military magazines, and so forth. It might be
termed polemo-tamseutsc : from wéAeuos, war ; and rauievs, a steward .

1A of different } hes of public trust, none of which have yet been provided
with appellatives, have here been brought to view : which then were best ? to coin new names
for them out of the Greek; or, instead of a word to make use of a whole sentence? In
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a man may be cither commanded or allowed, whether for his
own benefit, or that of others, to abstain from or to perform.

V. OFFENCES agsinst the POSITIVE INCREASE of the NATIONAL FELICITY.
1. Offences against epistemo-threptic trust: (émomiun, knowledge; and
Tpépw, L0 nourish or promote). 2. Offcnces against cupedagogic trust :
(€3, well ; and maidayaryéw, to educate). 3. Offences against noso-comial
trust : (véoor, a diseasc ; and xoui(w, to take care of). 4. Offences against
moro-comtal trust: (uépos, an inssne person). 3. Offences against plocho-
comial trust : (mraxoi, the poor). 6. Offences against antembletic trust:
(dvreuBirra, to bestow in reparation of a loss). 7. Offences agamnst kedo-
narchic trust: (4dovai, pleasures; and dpyoat, to preside over). The
abave arc examples of the principal establishments which should or might
be set on foot for the purpose of msking, in so many different ways, &
positive addition to thestock of national feﬁiciby. To exhibit an exhaustive
oanalysis of the possible total of these establishments would not be & very
casy task : nor on the present occasion is 1t a necessary one : for be they
of what nature and in what number they may, the offences to which they
stand exposed will, in as far s they arc offences against trust, be in point
of denomination the same: and as to what turns upon the particular nature
of each trust, they will be of too local a nature to corne within the present
plan.

All these trusts might be eomprised under some such general nsme as
that of agatho-poieutic trust : (dyaforoiéw, to do good to sny one).

VI. OFFENCES against the PUBLIC WEALTH. 1. Non-payment of for-
feitures. 2. Non-payment of taxes, including smuggling. 3. Breach of
the several regulations made to prevent the evasion of taxes. 4. Offences
against fiscal trust : the same as offences against judicial and military
trusts. Ofences against the onginal revenue, not accruing either from
taxcs or forfeitures, such as that arising from the public demesnes, stand
upon the same footing as offences against private property. 5. Offences
against demosio-tamieutsc trust : (dquooia, things belonging to the public ;
and ragievs, 8 steward) viz. against that trust, of which the object is to
apply to their several destinations such articles of the public wealth ss are
provided for the indiscriminate accommodation of individuals : such as
public roads and waters, public harbours, post-offices, and packet boats, snd
the stock belonging to them; market-places, and other such public build-
ings; race-grounds, public walks, and so forth. Offences of this description
will be apt to coincide with offences against agatho-poreutsc trust as sgove,
orwith offences against ethno-plusistic trust hereafter mentioned, sccording
as the benefit in question is considered in itself, or as resulting from the
appheation of such or such a branch or portion of the public weslth.

"1I. OFFENCES ageinst POPULATIOX. 1. Emigration. 2. Suicide. 3.
Procurement of impotence or barrenness. 4. Abortion. . Unprolifio
coition. 6. Celibacy.

VIIO. OFFENCES sgainst the NATIONAL WEALTH. 1. Idlemess. 2.
Breach of the regulations made in the view of preventing the application
of industry to purposes less profitable, 1n prejudice of purposes more pro-
fitable. 3. Offences sgainst ethno-plutistic trust: (éévos, the nation at
large ; mAovri(w, to enrich).

Eunglish, and in French, there Is no other slternative; no more than Io apy of the other
southern Jangusgea, 1t ress with the reader to determine,
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As many different denominations as there are of persons distin-
guished with a view to such commands and allowances (those

IX. OrrexNcEs against the SOVEREIGNTY. 1. Offences against sovereign
trust : corresponding to those against judicial, prophylactic, nulitary, and
fiscal trusts. Offensive rebellion includes wrongful interception, wrongful
divestment, usurpation, and wrongful investment, of sovereign trust, with
the offences accessory thereto. Where tho trust is in a single person,
wrongful interception, wrongful divestment, usurpation, end wrongfu! in-
vestmont cannot, any of them, be committed without rebelthion: abdication
and detrectation can ncver be deemed wrongful : breach and sbuse of
sovereign trust can scarcely be punished : no more can bribe-tsking :
wrongful 1mposition of it is scarce practicable. When the sovereignty is
shared among a number, wrongful interception, wrongful divestment,
usurpation, and wrongfulinvestment, may becommitted without rebellion:
none of the offences against this trust are impracticable : nor is there any
of them but might be punished. Defensive rebellion is dirturbanco of this
trust. Political tumults, political defamation, and political vilification, zre
offences accessory to such disturbance.

Sovereign power (which, upon the principle of utility, can never be other
than fiduciary) is exercised either by rule or without rule : in the latter
cage it may be termed awlocratic : in the former case it is divided into two
branches, the legislative and the execulive!. In either case, whero the
designation of the person by whom the power is to be possessed, depends
not solely upon mere physicsl events, such a8 that of natural succession,
but in any sort upon the will of another person, the latter possesses an
snvestitive power, or right of investiture, with regard to the power in ques-
tion : in like manner may any person also possess a divestitive power. The
powers above enumerated, such as judicial power, military power, and so
forth, may therefore be exercisable by a man, cither directly, propril
manu; or indirectly, manu aliend®. Power to be exercised manu aliend
18 investitive, which may or may not be accompanied by divestitive. Of
sovercign power, whether sutocratic, legislative, or exccutive, the several
public trusts above mentioned form so many subordinate branches. Any
of these powers may be placed, either, 1. in an iudividual; or, 2. in a body
politic : who may be either supreme or subordinate. Subordination on the
part of & magistrate may be established, 1. By the person’s being punish-
ablo: 2. By his being removable : 3. By the orders being reversible.

X. OrrENCES Bgainst RRLIGION. I. Offences tending to weaken the
force of the religious sanction : including blasphemy and profaneness. 2.
Offences tending to misapply the force of the religious sanction : including
false prophecies, and other pretended revelations ; also heresy, where the
doctrine broached is pernicious to the tem) otal interests of the community.
3. Offences against religious trust, where any such is thought fit to be
established.

XI. OFFENCES against the NATIONAL INTEREST in general. 1. Immoral
publications. 2. Offences against the trust of an ambassador ; or, as it
might be termed, presbeutic trust. 3. Offences against the trust of a
privy-counsellor ; or, 88 it might be termed, symbouleulic trust, 4. In

1 See ch, xvii. [Limita], § &%
2 Jo the former case, the power might be termed in one word, aulochirons. in the latter
Neterochirous. {alrds, @ man’s own; xedp, A band; énipos, another's),
BENTHAM U
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denominations only excepted which relate to the conditions
above spoken of under the name of domestic ones) 80 many civil
conditions one might enumerate. Means however, more or less
explicit, may be found out of circumscribing their infinitude.
What the materials are, if so they may be called, of which
conditions, or any other kind of legal possession, can be made
up, we have already seen : beneficial powers, fiduciary powers,
beneficial rights, fiduciaryrights, relative duties, absoluteduties.
But as many conditions as import a power or right of the
fiduciary kind, as possessed by the person whose condition is
in question, belong to the head of trusts. The catalogue of
the offences to which these conditions are exposed, coincides
thercfore exactly with the catalogue of offences against trust :
under which head they have been considered in a general point
of view under the head of offences against trust : and such of
them as are of s domestic nature, in a more particular manner
in the character of offences against the scveral domestic condi-
tions. Conditions constituted by such duties of the relative
kind, as have for their counterparts trusts constituted by fidu-
ciary powers, as well as rights on the side of the correlative
party, and those of a private nature, have also been already dis-
cussed under the appellation of domestic conditions. The same
observation may be applied totheconditionsconstituted by such
powers of the beneficial kind over persons as are of a private
nature : as also to the subordinate correlative conditions con-
stituted by the duties corzesponding to those rights and powers.
As to absolute duties, there is no instance of a condition thus
created, of which the institution is upon the principle of utility
to be justified ; unless the several religious conditions of the
monastic kind should be allowed of as examples. There remain,
ag the only materials out of which the conditions which yet re-
main to be considered can be composed, conditions constituted
by beneficial powers over things; conditions constituted by

pure or mixed monarchies, prodigality onthe part of persons who are about
the person of the sovereign, though without beinginvested withany specific
trust. 5. Excessive gaming on the part of the same persons. 6. Taking
prescnts from rival powers without leave.
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beneficial rights to things (that is, rights to powers over things)
or by rights to those rights, and so on ; conditions constituted
by rights to services ; and conditions constituted by the duties
corresponding to those respective rights. Out of these are to be
taken those of which the materials are the ingredients of the
several modificationsof property, the several conditions of pro-
prietorship. These are the conditions, if such for a moment
they may be styled, which baving but hereand thereanyspecific
names, are not commonly considered on the footing of condi-
tions: so that the acts which, if such conditions were recognised,
might be considered as offences against those conditions,are not
wont to be considered in any other light than that of offences
against property.

Now the case is, as hath been already intimated !, that of
these civil conditions, those which are wont to be considered
under that name, are not distinguished by any uniform and
explicit line from those of which the materials are wont to be
carried to the head of property : a set of rights shall, in one
instance, be considered as constituting an article of property
rather than a condition : while, in another instance, a set of
rights of the same stamp is considered as constituting rather a
condition than an article of property. This will probably be
found to be the case in all languages : and the usage is dif-
ferent again in one language from what it is in another. From
these causes it seems to be impracticable to subject the class of
civil conditions to any exhaustive method : so that for making
a complete collection of them there secms to be no other ex-
pedient than that of searching the language through for them,
and taking them as they come. To exemplify this observation,
it may be of use to lay open the structure as it were of two or
three of the principal sorts or classes of conditions, comparing
them with two or three articles of property which appear to
be nearly of the same complexion : by this means the nature
and generation, if one may so call it, of both thesc classes of
ideal objects may be the more clearly understood.

! Supra, xvii.
U2
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The several sorts of civil conditions that are not fiduciary may
all, or at least the greater part of them, be comprehended under
the head of rank, or that of profession ; the latter word being
taken in its most extensive sense, so0 as to include not only what
are called the liberal professions, but those also which sre exer-
cised by the several sorts of traders, artists, manufacturers, and
other persons of whatsoever station, who are in the way of
making a profit by their labour. Among ranks then, as well as
professions, let us, for the sake of perspicuity, take for examples
such articles as stand the clearest from any mixture of either
fiduciary or beneficial power. The rank of knighthood is con-
stituted, how? by prohibiting all other persons from performing
certain acts, the performance of which is the symbol of the
order, at the same time that the knight in question, and his
companions, are permitted : for instance, to wear a ribbon of a
certain colour in a certain manner: to call himself by a certain
title : to use an armorial seal with a certain mark onit. By
laying all persons but the knight under this prohibition, the
law subjects them to a set of duties : and since from the dis-
charge of these duties a benefit results to the person in whose
favour they are created, to wit, the benefit of enjoying such a
share of extraordinary reputation and respect 8s men are wont
to yield to a person thus distinguished, to discharge them is to
render him a service : and the duty being a duty of the negative
class, a duty consisting in the performance of certain acts of the
negative kind 1, the service is what may be called a service of
forbearance. 1t appears then, that to generate this condition
there must be two sorts of services : that which is the imme-
diate cause of it, a service of the negative kind, to be rendered
by the community at large : that which is the cause again of
this service, a service of the positive kind, to be rendered by
the law.

The condition of a professional man stands upon a narrower
footing. To constitute this condition there needs nothing more
than & permission given him on the part of the legislator to

! Bee ch. vii, [Actions] viii.
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perform those acts, in the performance of which consists the
exercise of his profession : to give or sell his advice or assistance
in matters of law or physic : to give or sell his services as em-
ployed in the executing or overseeing of & manufacture or piece
of work of such or such a kind : to sell a commodity of such or
such a sort. Here then we see there is but one sort of service
requisite ; a service which may be merely of the negative kind,
to be rendered by the law : the service of permitting him to
exercise his profession : & service which, if there has been no
prohibition laid on befors, is rendered by simply forbearing to
prohibit him.

Now the ideal objects, which in the cases above specified are
said to be conferred upon a man by the services that are re-
spectively in question, are in both cases not articles of property
but conditions. By such a behaviour on the part of the law,
as shall be the reverse of that whereby they were respectively
produced, 8 man may be made to forfeit them : and what heis
then said to forfeit is in neither case his property ; but in one
case, his rank or dignity : in the other case, bis trade or his
profession : and in both cases, his condition.

Other cases there are again in which the law, by a process of
the same sort with that by which it constituted the former of
the two above-mentioned conditions, confers on him an ideal
object, which the laws of language have placed under the head
of property. The law permits & man to sell books : that is, all
sorts of books in general. Thus far all that it has done is to
invest him with a condition: and this condition he would
equslly possess, although everybody else in the world were to
sell books likewise. Let the law now take an active part in his
favour, and prohibit all other persons from selling books of a
certain description, he remaining at liberty to sell them as
before. It therefore confers on him a sort of exclusive privilege
or monopoly, which is called a copy-right. But by investing
him with this right, it is not said to invest him with any new
sort of condition : what it invests him with is spoken of as
an article of property ; to wit, of that sort of property which is
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termed incorporeal ! : and so on in the case of an engraving, a
mechanical engine, a medicine ; or, in short, of a saleablearticle
of any other sort. Yet when it gave him an exclusive right of
wearing a particular sort of ribbon, the object which it was then
considered as conferring on him was not an article of property
but a condition.

By forbearing to subject you to certain disadvantages, to
which it subjects an alien, the law confers on you the condition
of 3 patural-born subject : by subjecting him to ther, it imposes
on him the condition of an alien : by conferring on you certain
privileges or rights, which it denies to a roturier, the law con-
fers on you the condition of a gentilhomme, by forbearing to
confer on kim those privileges, it imposes on him the condition
of a roturier . The rights, out of which the two advantageous
conditions here exemplified are both of them as it were com-
posed, have for their counterpart a sort of services of forbear-
ance, rendered, as we have seen, not by private individuals, but
by the law itself. As to the duties which it creates in rendering
you these services, they are to be considered as duties imposed
by the legislator on the ministers of justice.

It may be observed, with regard to the greater part of the
conditions here comprised under the general appellationof civil,
that the relations corresponding to those by which they are re-
spectively constituted, are not provided with appellatives. The
relation which has a name, is that which is borne by the party
favoured to the party bound : that which is borne by the party
bound to the party favoured hes not any. This is a circum-
stance that may help to distinguish them from those conditions
which we have termed domestic. In the domestic conditions, if
on the one side the party ¢o whom the power is given is called a
master ; on the other side, the party over whom that power is

! The resson probably why an object of the sort here in question is re-
ferred to the head of property, is, that the chief value of it arises from its
being capable of being made & source of property in the more ordinary
acceptations of the word; that is, of money, consumable commodities, and
so forth.

* The conditions themselves having nothing that corresponds to them in
England, it was necessary to mnake use of {oreign terms.
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given, the party who is the object of that power, is termed a
servant. In the civil conditions this is not the case. On the
one side, a man, in virtue of certain services of forbearance,
which the rest of the community are bound to render him, is
denominated a knight of such or such an order: but on the
other side, these services do not bestow any particular denomi-
nationon the persons from whom such services arc due. Another
man, in virtue of the legislator’s rendering that sort of negative
servicewhich consists in the not prohibiting him from exercising
a trade, invests him at his option with the condition of a trader:
it accordingly denominates him a farmer, a baker, a weaver, and
80 on : but the ministers of the law do not, in virtue of their
rendering the man this sort of negative service, acquire for
themselves any particular name. Suppose even that the trade
you have the right of exercising happens to be the object of a
monopoly, and that the legislator, besides rendering you himself
those services which you derive from the permission he bestows
on you,obliges other persons to render you those fartherservices
which you receive from their forbearing to follow the same
trade ; yet neither do they, in virtue of their being thus bound,
acquire any particular name.

After what has been said of the nature of the several sorts of
civil conditions that have names, the offences to which they are
exposed may, without much difficulty, beimagined. Taken by
itself, every condition which is thus constituted by a permission
granted to the possessor, is of course of a beneficial nature : it
is, therefore, exposed to allthose offences towhich the possession
of a benefit is exposed. But either on account of & man’s being
obliged to persevere when once engaged in it, or on account of
such other obligations as may stand annexed to the possession
of it, or on account of the comparative degree of disrepute
which may stand annexed to it by the moral sanction, it may
by accident be a burthen : it is on this account liable to stand
exposed to the offences to which, as hath been seen, every thing
that partakes of the nature of a burthen stands exposed. As to
any offences which may concern the exercise of the functions
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belonging to it, if it happens to have any duties annexed to it,
such as those, for instance, which are constituted by regulations
touching the exercise of & trade, it will stand exposed to so
many breaches of duty ; and lastly, whatsocver ere the func-
tions belonging to it, it will stand exposed at any rate to
disturbance.

In the forming however of the catalogue of these offences,
exactness is of the less consequence, inasmuch as an act, if it
should bappen not to be comprised in this catalogue, and yet is
in any respect of a pernicious nature, will be sure to be found
in some other division of the system of offences : if a baker sells
bad bread for the price of good, it is & kind of fraud upon the
buyer ; and perhaps an injury of the simple corporal kind done
to the health of an individual, or a neighbourhood : if a clothier
sells bad cloth for good at home, it is s fraud ; if to foreigners
abroad, it may, over and above the fraud put upon the foreign
purchaser, have pernicious effects perhaps in the prosperity
of the trade at home, and become therebyan offence against the
pational wealth. So again with regard to disturbance : if a man
be disturbed in the exercise of his trade, the offence will pro-
bably be a wrongful interception of the profit he might be pre-
sumed to have been in a way to make by it : and were it even
to appear in any case that a man exercised a trade, or what is
less unlikely, a liberal profession, without having profit in his
view, the offence will still be reducible to the head of simple
injurious restrainment, or simple injurious compulsion.

§ 4. Advantages of the present method.

Generalidea LVI. A few words, for the purpose of giving a general view
method here of the method of division here pursued, and of the advantages
pursved.  ehich it possesses, may have their use. The whole system of
offences, we may observe, is branched out into five classes. In
the three first, the subordinate divisions are taken from the same
gource | viz. from the consideration of the different points, in
respect whereof the interest of an individual is exposed to suffer.
By this uniformity, a considerable degree of light seems to be
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thrown upon the whole system ; particularly upon the offences
that come under the third class: objects which have never
hitherto been brought into any sort of order. With regard to
the fourth class, in settling the precedence between its several
subordinatedivisions, it seemed most natural and satisfactory to
place those first, the connection whereof with the welfare of in-
dividualsseemed mostobviousandimmediate. Themischievous
effects of those offences, which tend in an immediate way to
deprive individuals of the protection provided for them against
the attacks of one another, and of those which tend to bring
down upon them the attacks of foreign assailants, secm alike
obvious and palpable. The mischievous quality of such as tend
to weaken the force that is provided to combat those attacks,
but particularly the latter, though evident enough, is one link
farther off in the chain of causes and effects. The ill effects of
such offences as are of disservice only by diminishing the par-
ticular fund from whence that force is to be extracted, such
effects, I say, though indisputable, are still more distant and out
of sight. The same thing may be observed with regard to such
as aremischievous only by aflecting theuniversal fund. Offences
against the sovereignty in general would not be mischievous,
if offences of the several descriptions preceding were not mis-
chievous. Nor in a temporal view are offences against religion
mischievous, except in as far as, by removing, or weakening, or
misapplying one of the three great incentives to virtue, and
checks to vice, they tend to open the door to the several mis-
chiefs, which it is the nature of all those other offences to pro-
duce. As to the fifth class, this, as hath already been observed,
exhibits, at first view, an irregularity, which however seems to
be unavoidable. But this irregularity is presently corrected,
when the analysis returns back, as it does after a step or two,
into the path from which the tyranny of language had forced
it a while to deviate.

It was necessary that it should have two purposes in view :
the one, to exhibit, upon a scale more or less minute, a syste-
matical enumeration of the several possible modifications of
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delinquency,denominated or undenominated; the other, to find
places in the list for such names of offences as were in current
use : for the first purpose, nature was to set the law ; for the
other, custom. Had the nature of the things themselves been
the only guide, every such difference in the manner of perpetra-
tion,and such only,should have served asa ground foradifferent
denomination,as wasattended withadiflerence inpointof effect.
This however of itself would never have been sufficient ; for as
on one hand the new language, which it would have been neces-
sary toinvent, would have been uncouth, and in a manner unin-
telligible : so on the other hand the names, which were before
in current use, and which, in spite of all systems, good or bad,
must have remained in current use, would have continued unex-
plained. To have adhered exclusively to the current language,
would have been as bad on the other side ; for in that case the
catalogue of offences, when compared to that of the mischiefs
that are capable of being produced, would have been altogether
broken and uncomplete.

To reconcile these two objects, in as far as they seemed to be
reconcilable, the following course has therefore been pursued.
The logical whole, constituted by the sumn total of possible offences,
has been bisected in as many different directions as were neces-
sary, and the process in each direction carried down to that
stage at which the particularideas thus divided found names in
current use in readiness to receive them, At that period I have
stopped ; leaving any minuter distinctions to bo enumerated in
the body of the work, as so many species of the genus character-
1sed by such or such a name. If in the course of any such
process I came to a mode of conduct which, though it required to
be taken notice of, and perhaps had actually been taken notice
of, under all laws, in the character of an offence, had hitherto
been expressed under different Jaws, by difierent circuralocutions,
withoutever having received anynamecapableof occupying the
place of a substantive in a sentence, 1 have frequently ventured
so far as to fabricate & new name for it, such an one as the idiom
of the language, and the acquaintance I happened to have with
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it, would admit of. These names consisting in most instances,
and that unavoidably, of two or three words brought together,
in a language too which admits not, like the German avd the
Greek, of their being melted into one, can never be upon a par,
in point of commodiousness, with those univocal appellatives
which make part of the established stock.

In the choice of names in current use, care has been taken to
avoid all such as have been grounded on local distinctions, ill
founded perhaps in the nation in which they received their
birth, and at any rate not applicable to the circumstances of
other countries.

The analysis, as far as it goes, is as applicable to the legal con-
cerns of one country as of another: and where, if it had descended
into further details, it would have ceased to be so, there I have
taken care always to stop: and thence it is that it has come to
be 80 much more particular in the class of offences against indi-
viduals, than in any of the other classes. One use then of this
arrangement, if it should be found to have been properly con-
ducted, will be its serving to point out in what it is that the
legal interests of all countries agree, and in what it is that they
are liable to differ : how far a rule that is proper for one, will
serve, and how far it will not serve, for another. That the legal
interests of differentagesand countrieshave nothingincommon,
and that they have every thing, are suppositions equally distant
from the truth 1,

LVIIL A natural method, such asit hath been here attempted s advan-
to exhibit, seems to possess four capital advantages; not tomen- sy 9
tion others of inferior note. In the first place, it affords such for !ﬁﬁ‘:,’i‘
assistance to theapprehension and tothe memory, as those facul- T
ties would in vain look for in any technical arrangement 2. That ™"
arrangement of the objects of any science may, it should seem,

1 The abovo hints are offered to the consideration of the few who may
be disposed to bend their minds to disquisitions of this uninviting nature :
to sift the mattcr to the bottom, and engage in the details of illustration,
would require more room then could in this place be consistently allowed.

# See Fragment on Government, pref. p. xlv. edit. 1776.—pref. p. xlvii,
edit. 1823.
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be termed a natural one, which takes such properties to charac-
terise them by, as men in general are, by the common constitu-
tion of man’s nature, independently of any accidental impressions
they may have received from the influence of any local or other
particular causes, accustomed to attend to : such, in & word, a8
naturally, that is readily and at first sight, engage, and firmly
fix, the attention of any one to whom they have once been
pointed out. Now by whatother means should an object engage
or fix & man's attention, unless by interesting him ? and what
circumstance belonging to any action can be more interesting,
or rather what other circumstance belonging to it can be at all
interesting to him, than that of the influence it promises to have
on his own happiness, and the happiness of those who are about
him ? By what other mark then should he more easily find the
place which anyoffence occupies in the system, or by what other
clue should he more readily recall it ?

LVIIL In the next place, it not only gives at first glance s
general intimation of the nature of each division of offences, in
as far as that nature is determined by some one characteristic
property, but it gives room for a number of general propositions
to be formed concerning the particular offences that come under
that division, in such manner as to exhibit a variety of other
properties that may belong to them in common. It gives room,
therefore, for the framing of a number of propositions concern-
ing them, which, though very general, because predicated of a
great number of articles, shall be as generally true %,

! Imagine what & condition a scionce must be in, when as yet there shall
be no such thing as forming any extensive proposition relative to it, that
shall be at the same time a true one : where, if the proposition shsll be
true of some of the particulars contained under it, it shall be false with
regard to others. What a state would botany, for example, be in, if the
classes were so contrived, that no common characters could be found for
them? Yet in this state, and no better, seems every system of penal law
to be, anthoritative or unauthoritative, that has ever yet appeared. Try if
it be otherwise, for instance, with the delicla privala et publica, snd with
the publica ordinaria, and publica extra-ordinaria of the Roman law L

All this for want of method : and hence the neceesity of endesvouring to
strike out & new one.

1 Sep Heinece, Elem, p, vil. § 79, Bo.
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LIX. Inthe third place, itis so contrived, that the very place —5 Itpoints
which any offence is made to occupy, suggests the reason of ite reason o the
being put there. Itservesto indicate notonlythatsuchand such
acts are made offences, but why they ought to be. By this means,
whileitaddressesitself to the understanding,itrecommendsitself
in some measure to the affections. By the intimation it gives of
the nature and tendency of each obnoxious act, it accounts for,
and in some measure vindicates, the treatment which it may be
thought proper to bestow upon that act in the way of punish-
ment. To the subject then it is & kind of perpetual apology :
showing the necessity of every defalcation, which, for the se-
curity and prosperity of each individual, it is requisite to make
from the liberty of every other. To the legislator it is a kind
of perpetual lesson : serving at once as & corrective to his pre-
judices, and as & check upon his passions. Is there a mischief
which has escaped him ? in a natural arrangement, if at the
same time an exhaustive one, he cannot fail to find it. Is he
tempted ever to force innocence within the pale of guilt ¢ the
difficulty of finding & place for it advertises him of his error.

Such are the uses of a map of universal delinquency, laid down
upon the principle of utility : such the advantages, which the
legislator as well as the subject may derive from it. Abide by
it, and every thing that is arbitrary in legislation vanishes. An
evil-intentioned or prejudiced legislator durst not look it in the
face. He would proscribe it, and with reason : it would be a
satire on his laws.

LX. In the fourth place, & natural arrangement, governed as —. It is

it is by a principle which is recognised by all men, will serve R

Nor is this want of method to be wondered at. A science so new as
that of penal legislation, could hardly have been in any better state. Till
objects are distingwshed, they cannot be arranged. It is thus that truth
and order go on hand in hand. It is only in proportion as the former is
discovered, that the latter can be improved. Before a certain order 18
established, truth can be but imperfectly announced : but until a certsin
proportion of truth has been developed and brought to light, that order
cannot be established. The discovery of truth leads to the establishment
of order: and the establishment of arder fixes and propagates thediscovery
of truth,
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alike for the jurisprudence of all nations. In a system of pro-
posed law, framed in pursusnce of such a method, the language
will serve as a glossary by which all systems of positive law
might be explained, while the matter scrves as a standard by
which they might be tried. Thus illustrated, the practice of
every nation might be a lesson to every other : and mankind
might carry on a mutual interchange of experiences and im-
provements as easily in this asin every other walk of science. If
any one of these objects should in any degree be attained, the
labour of this analysis, severe as it has been, will not have been
thrown away.

§ 5. Characters of the five classes.

LXI. It has been mentioned! as an advantage possessed by
this method, and not possessed by any other, that the objects
comprised under it are cast into groups, to which a variety of
propositions may be applied in common. A collection of these
propositions, as applied to the sevaral classes, may be considered
as exhibiting the distinctive characters of each class. So many
of these propositions as can be applied to the offences belonging
to any given class, so many properties are they found to have
in common : so many of these common properties as may
respectively be attributed to them, so many properties may be
set down to serve as characters of the class. A collection of
these characters it may here be proper to exhibit. The more of
them we can bring together, the more clearly and fully will the
nature of the several classes, and of the offences they are com-
posed of, be understood.

LXII. Characters of Class 1 ; composed of PRIVATE offences,

or offences against assignable individuals.

1. When arrived at their last stage (the stage of consumma-
tion 2) they produce, all of them, a primary mischief as well
as a secondary 3.

2. The individuals whom they aflect in the first instance 4

! Bupra, Iviii. ? Ch. vii. [Actions] xiv.
¢ See ch. xii. [Consequences] iii. ¢ That is, by their primary mischief.
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are constantly assignable. This extends toall; to attempts and
preparations, as well as to such as have arrived at the stage of
consummation .

3. Consequently they admit of compensation 2 : in which they
differ from the offences of all the other classes, as such.

4. They admit? also of retaliation®; in which also they
differ from the offences of all the other classes.

5. There is always some person who has a natural and pe-
culiar interest to prosccute them. In this they differ from
gelf-regarding offences : also from serai-public and public ones ;
exceptin as far as the two latter may chance toinvolvea private
mischief.

6. The mischief they produce is obvious : more so than that
of semi-public offences : and still 1ore so than that of self-
regarding ones, or even public.

7. They are every where, and must ever be, obnoxious to the
censurcof the world: more so than semi-public offences as such;
and still more so than public ones.

8. They are more constantly obnoxious to the censure of the
world than self-regarding offences : and would be so universally,
were it not for the influence of the two false principles; the
principle of asceticism, and the principle of antipathy °.

9. They are less apt than semi-public and public offences to
require different descriptions® in different states and countries :
1n which respect they are much upon a par with self-regarding
ones.

10. By certain circumstances of aggravation, they are Lable

! See supra, xxxi note, and B. L tit. (Accessory offences].

* See ch. xili. {Cases unmeet] ii. note.

® I mean, that rotaliation is capable of being apphed in the cases in
question; not thet it ought always to be employed. Nor is it capable of
being epplied inevery individual instance of each offence, but only insome
individual instance of each spectes of offence.

¢ Bee ch. av. {Properties] viit

® Ch. i1 [Principles adverse).

4 It seems to be from their possessing these three last properties, that
the custom has arisen of speaking of them, or at least of many of them,
under the name of offences against the law of naturc : & vague expression,
and productive of & multitude of inconveniences. See ch. ii. [Principles
adverse] xiv. note.
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to be transformed into semi-public offences; and by certain
others, into public.

11. There can be no ground for punishing them, until they
can be proved to have occasioned, or to be about to occasion,
some particular mischief to some particular individual. Inthis
they differ from semi-public offences, and from public.

12. In slight cases, compensaiion given to the individual
affected by them may be a sufficient ground for remitting
punishment : forif the primary mischief has not been suilicient
to produce any alarm, the whole of the mischief may be cured
by compensation. In this also they differ from semi-public
offences, and from public ones.

LXIII. Characters of Class 2; composed of SEMI-PUDLIC
offences, or offences affecting a whole subordinate class of
persons.

1. Assuch, they produce no primary mischief. The mischicf
they produce consists of one or other or both branches of the
secondary mischief produced by offences against individuals,
without the primary.

2. Inasfar as they are to be considered as belonging to this
class, the persons whom they affect in the first instance are not
individually assignable.

3. They are apt, however, to involve or terminate in some
primary mischief of the firat order ; which when they do, they
advance into the first class, and become private offences.

4. They admit not, as such, of compensation.

5. Nor of retaliation.

6. As such, there is never any one particular individual whose
exclusive interest it i8 to prosecute them : a circle of persons
may, however, always be marked out, within which may be
found some who have a greater interest to prosecute than any
who are out of that circle have.

7. The mischief they produce is in general prefty obvious :
not so much so indeed as that of private offences, but more
80 upon the whole than that of self-regarding and public ones.

8. They are rather less obnoxious to the censure of the world
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than private offences ; but they are more so than public ones :
they would also be more so than self-regarding ones, were it not
for the influence of the two false principles, the principle of
sympathy and antipathy, and that of asceticism.

9. They are more apt than private and self-regarding offences
to require different descriptions in different countries : but less
80 than public ones.

10. Theremay beground for punishing them before they have
been proved to have occasioned, or to be about to occasion, mis-
chief to any particular individual ; which is not the case with
private offences.

11. Inno cases can satisfaction given to any particular indi-
vidual affected by them be a sufficient ground for remitting
punishment : for by such satisfaction it is but a part of the
mischief of them that is cured. In this they differ from private
offences ; but agree with public.

LXIV. Characters of Class 3 ; consisting of SELF REGARDING Chancters

offences : offences against one's self.

1. In individual instances it will often be questionable,
whether theyare productive of any primary! mischief at all :
secondary, they produce none.

2. They affect not any other individuals, assignable or not
assignable, except in as far as they affect the offender himself ;
unless by possibility in particular cases; and in a very slight
and distant manner the whole state.

3. They admit not, therefore, of compensation.

4. Nor of retaliation.

5. No person bas naturally any peculiar interest to prosecute
them : except in as far as in virtue of some connection he may
have with the offender, eitherin point of sympathy or of snterest?,
& mischief of the derivative kind 3 may happen to devolve upon
him4.

1 Because the person, who in general is most likely to be sensible to the
mischief (if there is any) of any offence, viz. the person whom it most
sflects, shows by his conduct that he is not sensible of it.

* See ch. vi. [Sensibility] xxv. xxvi.  * See ch. xii. [Consequences] iv.

¢ Among the offences, however, which belong to this clase there are

BENTHAX X
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6. The mischief they produce is apt to be unobvious and in
general more questionable than that of anyof the other classes!,

7. They are however apt, many of them, to be more obnoxious
to the censure of the world than public offences ; owing to the
influence of the two false principles ; the principle of asceticism,
and the principle of antipathy. Some of them more even than
semi-public, or even than private offence

8. They are less apt than offences of any other class to require
different descriptions in different states and countries 2.

9. Among the inducements® to punish them, antipathy
against the offender is apt to have a greater share than
sympathy for the public.

10. The best plea for punishing them is founded on a faint
probability there may be of their being productive of a mischief,
which, if real, will place them in the class of public ones: chiefly
in those divisions of it which are composed of offences against
population, and offences against the national wealth.

LXV. Characters of Class 4 ; consisting of PuBLIC offences, or

offences against the state in general.

I. Assuch, they produce not any primary mischief ; and the
secondary mischief they produce, which consists frequently of
danger without alarm, though great in value, is in specie very
indeterminate.

2. The individuals whom they affect, in the first instance, are
constantly unassignable ; except in as far as by accident they
happen to involve or terminate in such or such offences against
individuals.

3. Consequently they admit not of compensation.

4. Nor of retaliation.

some which in certain countries it is not uncommon for persons to be dis-
posed to prosecute withoutany artificielirducement, and merely onaccount
of an antipathy, which such acta are apt to excite. See ch. ii. [Principles
ndverse] Xi.

1 See note 1 in the preceding page.

1 Accordingly, most of them are apt toberanked among offences against
the law of nature. Vide supra, Characters of the 1st olass, Ixii. note.

3 T mean the considerations, right or wrong, which induce or dispose the
legislator to treat them on the footing of offences.
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5. Nor is there any person who has naturally any particular
interest to prosecute them ; except in as far as they appear to
affect the power, or in any other manner the private interest, of
some person in authority.

6. The mischief they produce, as such, is comparatively un-
obvious; much more so than that of private offences, and more
8o likewise, than that of semi-public ones.

7. They are, as such, much less obnoxious to the censure of
the world, than private offences ; less even than semi-public, or
even than self-regarding offences ; unless in particular cases,
through sympathy to certain persons in authority, whose
private interests they may appear to affect.

8. They are more apt than any of the other classes to admit
of different descriptions, in different states and countries.

0. Theyare constituted,in many cases, by some circumstances
of aggravation superadded to a private offence : and therefore,
in these cases, involve the mischief and exhibit the other cha-
racters belonging to both classes. They are however, even in
such cases, properly enough ranked in the 4th class, inasmuch
as the mischief they produce in virtue of the properties which
aggregatethem tothatclass,eclipsesand swallows up that which
they produce in virtue of those properties which aggregate them
to the rst.

10. There may be sufficient ground for punishing them, with-
out their being proved to have occasioned, or to be about to
occasion, any particular mischief to any particular individual.
In this they differ from private offences, but agree with semi-
public ones. Here, as in semi-public offences, the eztent of the
mischief makes up for the uncertainty of it.

11. In no case can satisfaction, given to any particular indi-
vidual affected by them, be a sufficient ground for remitting
punishment. In this theydiffer from private offences; but agree
with semi-public.

LXYVI. Characters of Class 5, or appendix : composed of MUL- Characters
TIFORMOT ANOMALOUS offences ; and containing offences by“ st
FALSEROOD, and offences concerning TRUST.

X2
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1. Taken collectively, in the parcels marked out by their
popular appellations, they are incapable of being aggregated to
any systematical method of distribution, grounded upon the
mischief of the offence.

2. They may, however, be thrown into sub-divisions, which
may be aggregated to such a method of distribution.

3. These sub-divisions will naturally and readily rank under
the divisions of the several preceding classes of this system.

4. Bach of the two great divisions of this class spreads itself
in that manner over all the preceding classes.

5. In some acts of this class, the distinguishing circumstance
which constitutes the essential character of the offence, will in
someinstancesenter necessarily, inthecharacter of a criminative
circumstance,intotheconstitution of the offence; insomuch that,
without the intervention of this circumstance, no offence at all,
of that denomination, can be committed 1. Inother instances,
the offence may subsist without it ; and where it interferes, it
comes in as an accidental independent circumstance, capable of
constituting a ground of aggravation 2,

1 Instance, offences by falsehood, in the case of defraudment.
* Instance, offences by falsehood, in the case of simple corporal injuries,
and other offences against person,



CHAPTER XVIL
OF THE LIMITS OF THE PENAL BRANCH OF JURISPRUDENCE.

§ 1. Limuts between Private Ethics and the Art of Legislation.

I. So,much for the division of offences in general. Now an Useofthis
offence is an act prohibited, or (what comes to the same thing) chepter.
an act of which the contrary is commanded, by the law : and
what is it that the law can be employed in doing, besides pro-
hibiting and commanding ? 1t should seem then, according to
this view of the matter, that were we to have settled what may
be proper to be done with relation to offences, we should thereby
have settled every thing that may be proper to be done in the
way of law. Yetthat branch which concerns the method of deal-
ing with offences, and which is termed sometimes the criminal,
sometimes the penal, branch, is universally understood to be but
one out of two branches which compose the whole subject of the
art of legislation ; that which is termed the civil being the
other 1. Betwecn these two branches then, it is evident enough,
there cannot but be a very intimate connection ; so intimate is
1t indeed, that the limits between them are by no means easy to
mark out. The case 1s the same in some degree between the
whole business of legislation (civil and penal branches taken
together) and that of private ethics. Of these several limits

1 And the conststutional branch, what is become of it? Such is the ques-
tion which many a reader will be apt to put. An answer that might be
given is—that the matter of it might without much violenco be distributed
under the two other heads. But, as far as recollection serves, that branch,
notwithstandingits importance, and itscapacity of beinglodgedseparately
from the other matter, had at that time scarcelypresented itsclf to my view
in the character of a distinct one : the thread of my enquiries had not as
yet reached it. But in the concluding note of this same chapter, in para-
grapha xxii. to the end, the omission may be seen in some measure supplied.
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however it will be in a manner necessary to exhibit some idea:
lest, on the one hand, we should seem to leave any part of the
subject that does belong to us untouched, or, on the other hand,
to deviate on sny side into a track which does not belong to us.

In the course of this enquiry, that part of it I mean which
concerns the limits between the civil and the pensl branch of
law, it will be necessary to settle & number of points, of which
the connection with the main question might not at first sight
be suspected. To ascertain what sort of a thinga lawis ; what
the parts are that are to be found in it ; what it must contain
in order to be complete; what the connection is between that
part of a body of laws which belongs to the subject of procedure
and the rest of the law at large :—all these, it will be seen, are
so many problems, which must be solved before any satisfactory
answer can be given to the main question above mentioned.

Nor is this their only use : for it is evident enough, that the
notion of a complete law must first be fixed, before the legislator
can in any case know what it is he has to do, or when his work
is done.

Ethics in II. Ethics at large may be defined, the art of directing men’s
reneral,

what. actions to the production of the greatest possible quantity of
happiness, on the part of those whose interest is in view.
Pruvate II1. What then are the actions which it can be in a man’s

power to direct 2 They must be either his own actions, or those
of other agents. Ethics, in as far as it is the art of directing a
man’s own actions, may be styled the art of self-government, or
private ethics.
The art of IV. What other agents then arc there, which, at the same
government: . it . . .
thatis,of time that they are under the influence of man’s direction, are
legislation . .
and sdmin- susceptible of happiness ! They are of two sorts: 1. Other
istratiom. . . .
human beings who are styled persons. 2. Other animals, which,
on account of their interests having been neglected by the in-
sensibility of the ancient jurists, stand degraded into the class of

things 1. As to other human beings, the art of directing their

Intereszvofthe 1 Under the Gentoo and Mahometan religions, the interests of the reat
improperly  Of the animal creation seem to bave met with some sttention. Why
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actions to the above end is what we mean, or at least the only
thing which, upon the principle of utility, we ought to mean, by
the art of government : which, in as far as the measures it dis-
plays itself in are of a permanent nature, is gencrally distin-
guished by the name of legislation : as it is by that of adminzs-
tration, when they arc of a t mporary nature, determined by the
occurrences of the day.

V. Now human creatures, considered with respect to the ma- Art of edu-
turity of their faculties, are either in an adult, or in a non-adult cation. .
state. The art of government, in as far as it concerns the
direction of the actions of persons in a non-adult state, may be

have they not, universally, with as much as those of human creatures, neglected 1
allowance made for the difference in point of scnsibility? Because the 'idation
laws that are have been the work of mutusl fear ; a sentiment which the
less rational animals have not had the same means as man has of torning
to account. Why ought they not ? No reason can be given. If the being
eaten were all, there 1s very good reason why we should be suffered to eat
such of them as we like to eat: weare the better for it. and they are never
the worse. They have none of those long-protracted anticipations of future
misery which we have. The death they sufler in our hands commonly is,
and always may be, a speedier, and by that means a less painful one, than
that which would await them in the inevitable course of neture. If the
being killed were all, there is very good reason why we should be suffered
to lall such as molest us : we should be the worse for their living, and they
are never the worse for being dead. But is there any reason why we
should be suffered to torment them? Not any that I cen see. Are there
any why we should not be suffcred to torment them ? Yes, several. See
B.T. tit. {Cruelty to animals]. The day has been, I grieve to say in many
places it is not yet past, in which the greater part of the species, under
tho denomination of slaves, have been treated by the Jaw exactly upon the
same footing as, in England for example, the inferior races of animals are
still. The day may come, when the rest of the animal creation may ac-
quirc those rghts which never could heve been withholden from them but
by the hand of tyranny. The French have already discovered that the
blackness of the skin 1s no reason why a human being should be abandoned
without redress to the caprice of a tormentor’. It may come onc day to be
recognized, that the number of the legs, the villosity of the skin, or the
termination of the s sacrum, are reasons equally insufficient for abandon-
ing a scnsitive bemg to the same fate. What clse is 1t that should trace
the insuperable line? Is it the faculty of reason, or, perhaps, the faculty
of discourse? But a full-grown horae or dog is beyond comparison & moro
rational, ss well a8 & more conversable ammal, than an infant of a day, or
& week, or even & month, old. But suppose the case were otherwiae, what
would it avail? the question is not, Can they reason? mnor, Can they talk?
but, Can they sufferf

! beg Lewis X1Vib’s Code Noir,
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termed the art of education. Inasfaras this business is entrusted
with those who, in virtue of some private relationship, are in the
main the best disposed to take upon them, and the best able to
discharge, this office, it may be termed the art of private educa-
tion : in as far as it is exercised by those whose province it is to
superintend the conduct of the whole community, it may be
termed the art of public education.

Ethicsoxhi- VL. As to ethics in general, a man’s happiness will depend,

missof  in the first place, upon such parts of his behaviour as none but

1. Prudence. 1 . . .
2. pﬁbﬂ';fe himself are interested in ; in the next place, upon such parts of

S Penefl” it as may aflect the happiness of those about him. Inasfaras
Lis happiness depends upon the first-mentioned part of his be-
haviour, it is said to depend upon his duty to kimself. Ethics
then, in as far as it is the art of directing & man’s actions in this
respect, may be termed the art of discharging one’s duty to one’s
gelf: and the quality which a man manifests by the discharge of
this branch of duty (if duty it is to be called) is that of prudence.
In as far as his happiness, and that of any other person or per-
sons whose interests are considered, depends upon such perts of
his behaviour as may affect the interests of those about him, it
may be said to depend upon his duty to others; or, to use a
phrase now somewhat antiquated, his duty to Aus meighbour.
Ethics then, in as far as it is the art of directing & man’s actions
in this respect, may be termed the art of discharging one’s duty
to one’s neighbour. Now the happiness of one’s neighbour may
be consulted in two ways : 1. Ina negative way, by forbearing
to diminish it. 2. Ina positive way, by studying to increase it.
A man’s duty to his neighbour is accordingly partly negative
and partly positive : to discharge the negative branch of it, is
probity : to discharge the positive branch, beneficence.

Probityaud ~ V1I. It may here be asked, How it is that upon the prin-

ﬁeﬂ'}"fﬁ;’“‘ cipleof privateethics, legislationand religion out of the question,

o™ & man’s happiness depends upon such parts of his conduct as
afect,immediately at least, the happiness of no one but himself :
this is as much as to ask, What motives (independent of such a8

legislation and religion may chance to furnish)can one man have
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to consult the happiness of another ? by what motives, or, which
comes to the same thing, by what obligations,canhebe bound to
obey the dictates of probity and beneficence ? In answer to this,
it cannot but be admitted, that the only interests which 8 man
at all times and upon all occasions is sure to find adequate mo-
tives for consulting, are his own. Notwithstanding this, there
are no occasions in which a man has not some motives for con-
sulting the happiness of other men. In the first place, he has,
on all oceasions, the purely social motive of sympathyor benevo-
lence : in the next place, he has, on most occasions, the semi-
social motives of love of amity and love of reputation. The mo-
tive of sympathy will act upon him with more or less effect,
according to the bias of his sensibility !: the two other motives,
according to a variety of circumstances, principally according to
the strength of his intellectual powers, the firmness and steadi-
ness of his mind, the quantum of his moral sensibility, and the
characters of the people he has to deal with.

VIII. Now private ethics has happiness for its end : and legis- Every act
lation can have no other. Privateethicsconcernsevery member, ;r}él;erﬁb':
that is, the happiness and the actions of every member, of any i:cxftﬁf;rum
community that can be proposed ; and legislation can concern legislation.
no more. Thus far, then, private ethics and the art of legisla-
tion go hand in hand. The end they have, or ought to have, in
view, i3 of the same nature. The persons whose happiness they
ought to have in view, as also the persons whose conduct they
ought to be occupied in directing, are precisely the same. The
very acts they ought to be conversant about, are even in a great
measure the same. Where then lies the difference ? In that the
acts which they ought to be conversant about, though in a great
measure, are not perfectly and throughout the same. There is
no case in which a private man ought not to direet his own con-
duct to the production of his own happiness, and of that of his
fellow-creatures : but there are cases in which the legislator
ought not (in a direct way at least, and by means of punishment
applied immediately to particular individual acts) to attempt to

1 Ch. vi. [Sensibility] iii.
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direct the conduct of the several other members of the commu-
nity. Every act which promises to be beneficial upon the whole
to the community (himself included) each individual ought to
perform of himself : but it is not every such act that the legis-
Iator ought to compel him to perform. Every act which i)romises
to be pernicious upon the whole to the community (himself in-
cluded) each individual ought to abstain from of himself : but it
is not every such act that the legislator ought to compel him to
abstain from.

Thelimita ~ IX. Where then is the line to be drawn ?—We shall not have

between the . . . . .

provinces of far to seek for it. The business is to give an idea of the cases

Zﬂri:;eund in which ethics ought, and in which legislation ought not (in a

ﬁﬁl"eg%%a direct manner at least) to interfere. I1f legislation interferes in

by the cases . . . .

unmeet for 3 direct manner, 1t must be by punishment 1. Now the cases in

panishuent \ 1 ch punishment, meaning the punishment of the political
sanction, ought not to be inflicted, have been already stated 2.

. If then there be any of these casesin which,although legislation

ought not, private ethics does or ought to interfere, these cases
will serve to point out the limits between the twoartsorbranches
of science. These cases,it may be remembered, are of four sorts:
1. Where punishment would be groundless. 2. Where it would
beinefficacious. 3. Whereit would be unprofitable. 4. Where
it would be needless. Let us look over all these cases, and see
whether in any of them there is room for the interference of
private ethics, at the same time that there is none for the direct
interference of legislation.

1. Neither X. 1. First then, as to the cases where punishment would

ShEh P be groundless. In these cases it is evident, that the restrictive

ﬁ‘;m interference of ethics would be groundless too. It is because,
upon the whole, there is no evilin the act, that legislation ought
not to endeavour to prevent it. No more, for the same reason,

ought private ethics.

! I eay nothing in this place of reward : because it is only in a few
extraordinary cases that it can be applicd, and because even where it is
applied, it may be doubted perhaps whether the application of it can, pro-

rly speaking, be termed an act of legislation. Sce 1nfra, § 3.
5 Ch. x;!:u[%wes unmeet].
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XI. 2, As to the cases in which punishment would be ineffi- 2. How far

ct\lcious. LTh ese, we may observe, may be divided into two sets f{ll'n‘l':swcan
or classes, The first do not depend at sll upon the nature sa; where
of the act : they turn only upon a defect in the timing of the g‘éﬁiﬁhﬂm
punishment. The punishment in question is no more than what, "@****"
for any thing that appears, ought to have been applied to the
act in question. It ought, however, to have been applied at a
different time ; viz.not till after it had been properly denounced.
These are the cases of an ez-post-facio law ; of a judicial sen-
tence bevondthe law; and of a lawnot sufficiently promulgated.
The actshere in question then might, for anything that appears,
come properly under thedepartment evenof coercive legislation:
of course do they under that of private ethics. Asto the other set
of cases, in which punishment would be inefficacious ; neither do
these depend upon the nature of the act, that is, of the sort of
act : they turn only upon some extraneous circumstances, with
which an act of any sort may chance to be accompanied. These,
however, are of such a nature as not only to exclude the appli-
cation of legal punishment, but in general to leave little room
for the influence of private ethica. These are the cases where
the will could not be deterred from any act, even by the extra-
ordinary force of artificial punishment : as in the cases of ex-
treme infancy, insanity, and perfect intoxication : of course,
therefore, it could not by such slender and precarious force as
could be applied by private ethics. The case is in this respect
the same, under the circumstances of unintentionahty with re-
spect to the event of the action, unconsciousness with regard to
the circumstsnces, and mis-supposal withregard to the existence
of circumstances which have not existed ; as also where the
force, even of extraordinary punishment, is rendered inoperative
by the superior force of a physical danger or threatened mis-
chief. It is evident, that in these cases, if the thunders of the
law prove impotent, the whispers of simple morality can have.
but little influence.

XTII. 3. As to the cases where punishment would be unpro- 3. Bow far,

where it

fitable. These are the cases which constitute the great field for would be un-
proflabic.
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the exclusive interference of private ethics. When a punish-
ment is unprofitable, or in other words too expensive, it is
because the evil of the punishment exceeds that of the offence.
Now the evil of the punishment, we may remember & is disfin-
guishable into four branches : 1. The evil of coercion, including
constraint or restraint, according as the act commanded is of the
positive kind or the negative. 2. The evil of apprehension.
3. The evil of sufferance. 4. The derivative evils resulting to
persons in connection with those by whom the three above-men-
tioned original evils are sustained. Now with respect to those
original evils, the persons who lie exposed to them may be two

* very different sets of persons. In the first place, persons who

Which it
mey be,

1. Although
confined to
the guilty.

may have actnally committed, or been prompted to commit, the
acts really meant to be prohibited. In the next place, per-
sons who may have performed, or been prompted to perform,

such other acts as they fear may be in danger of being involved
in the punishment designed only for the ‘former. But of these
two sets of acts, it is the former only that are pernicious : it is,
thercfore, the former only that it can be the business of private
ethics to endeavour to prevent. The latter being by the sup-
position not mischievous, to prevent them is what it can no
more be the business of ethics to endeavour at, than of legisla-
tion, It remainstoshow how it may happen, that there should
be acts really pernicious, which, although they may very pro-
perly come under the censure of private ethics, may yet be no
fit objects for the legislator to control.

XIII. Punishment then, as applied to delinquency, may be
unprofitable in both or either of two ways: 1. By the expense
1t would amount to, even supposing the application of it to be
confined altogether to delinquency: 2. By the danger there may
beof its involving the innocent in the fate designed only for the
guilty. First then, with regard to the cases in which the ex-

.pense of the punishment, as applied to the guilty, would out-

weigh the profit to be made by it. These cases, it is evident,
depend upoh a certain proportion between the evil of the

! See ch. xiii. [Cases unmeet], § iv.



xvIL] Penal Branch of Jurisprudence. 317

‘punishment and the evil of the offence. Now were the offence of
such 2 nature, that a punishment which, in point of magnitude,
should but just exceed the profit of it, would be sufficient to
prevent it, it might be rather difficult perhaps to find an in-
stance in which such punishment would clearly appear to be
unprofitable. But the fact is, there are many cases in which a
punishment, in order to have any chance of being efficacious,
must, in point of magnitude, be raised a great deal above that
level. Thusit is, wherever the danger of detection is, or, what
comes to the same thing, is likely to appear to be, so small, as
to make the punishment appear in a high degrec uncertain. In
this case it is necessary, as has been shown 1, if punishment be
at all applied, to raise it in point of magnitude as much as it
falls short in point of certainty. Itisevident, however, that all
this can be but guess-work : and that the effect of such a pro-
portion will be rendered precarious, by a variety of circum-
stances : by the want of sufficient promulgation on the part of
the law?: by the particular circumstances of the temptation?:
and by the circumstances influencing the sensibility of the
geveral individuals who are exposed to it4. Let the seducing
motivesbestrong, the offence then will at any rate be frequently
committed. Now and then indeed, owing to a coincidence of
circumstances more or less extraordinary, it will be detected,
and by that means punished. But for the purpose of example,
which is the principal one, an act of punishment, considered in
itself, is of no use : what use it can be of, depends altogether
upon the expectation it raises of similar punishment, in future
cases of similar delinquency. But this future punishment, it is
evident, must always depend upon detection. If then the want
of detection is such as must in general (especially to eyes fasci-
nated by the force of the seducing motives) appear too impro-
bable to be reckoned upon, the punishment, though it should be
inflicted, may come to be of no use. Here then will be two
opposite evils running on at the same time, yet neither of them

1 Ch. xiv. [Proportion] xviii. Rule 7
1 Ch. xii. {Cases unmeet)] § ifi. Append tlt [Promulgatlon]
* Ch. xi. [Disposition] xxxv. &o. Ch. vi. [Sensibility).
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reducing the quantum of the other : the evil of the disease and
the evil of the painful and inefficacious remedy. Itseems tobe
partly owing to some such considerations, that fornication, for
example, or the illicit commerce between the sexes, has com-
monly either gone altogether unpunished, or been punished in a
degree inferior to that in which, on other accounts, legislators
might have been disposed to punish it.
2 By en- X1V. Secondly, with regard to the cases in which political
Tonooams " punishment, as applied to delinquency, may be unprofitable, in
virtue of the danger there may be of its involving the innocent
in the fate designed only for the guilty. Whence should this
danger then arise ? From the difficulty there may be of fixing
the idea of the guilty action : that is, of subjecting it to such a
definition as shall be clear and precise enough to guard effec-
tually against misapplication. This difficulty may arise from
either of two sources : the one permanent, to wit, the nature of
theactionsthemselves: the other occasional, I mean the qualities
of the men who may have to deal with those actions in the way
of government. In as far as it arises from the latter of these
sources, 1t may depend partly upon the use which the legislator
may be able to make of language ; partly upon the use which,
according to the apprehension of the legislator, the judge may
be disposed to make of it. As far as legislation is concerned,
it will depend apon the degree of perfection to which the arts
of language may have been carried, in the first place, in the
nation in general; in the next place, by the legislator in par-
ticular. Itis to asense of this difficulty, as it should seem, that
we may attribute the caution with which roost legislators have
abstained from subjecting to censure, on the part of the law,
such actions as come under the notion of rudeness, for example,
or treachery, or ingratitude. The attempt to bring acts of so
vague and questionable a nature under the control of law, will
srgue either a very immature age, in which the difficulties
which give birth to that danger are not descried ; or a very
enlightened age, in which they are overcome 1,
! In certain countries, in which the voice of the people has a more
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+ XV, For the sake of obtaining the clearer ides of the limits Legslation
. . . . . how far ne-

between the art of legisiation and private ethics, it may now be gessary for
@ anforce-

time to call to mind the distinctions above established with ment of the
regard o ethics in general. The degree in which private ethics P
stands in need of the assistance of legislation, is different in the
three branches of duty above distinguished. Of the rules of
moral duty, those which seem to stand least in need of the as-
sistance of legislation are the rules of prudence. It can only be
through some defect on the part of the understanding, if a man
be ever deficient in point of duty to himself. If he does wrong,
there is nothing else that it can be owing to but either some -
advertencel or some mis-supposal ! with regard to the circum-
stances on which his happiness depends. It is a standing topic
of complaint, that 8 man knows too little of himself. Beitso:
but i8 it 50 certain that the legislator raust know more2? Itis
plain, that of individuals the legislator can know nothing : con-
cerning those points of conduct which depend upon the parti-
cular circumstances of each individual, it is plain, therefore,
that he can determine nothing to advantage. It is only with
respect to those broad lines of conduct in which all persons, or
very large and permanent descriptions of persons, may bein a
way to engage, that he can have any pretence for interfering ;
and even here the propriety of his interference will, in most

especial control over the hand of the lsgislator, nothing can exceed the
dread which they are under of secing any effectual provision made against
the offences which come under the head of defamation, particularly that
branch of it which may be styled the poluscal. This dread scems to de-
pend partly upon the apprehension they may think it prudent to entertain
of a defect in point of ability or integrity on the part of the legislator,
partly upon a similar apprehension of a defect in point of integrity on the
part of the judge.

! Bee ch. ix. [Consciousness].

t Ch. xvi. [Division] Lii.

On occasions like this the legislator should never lose sight of the
well-known story of the oculist and the sot. A countryman who had hurt
his eyes by drinking, went to & celebrated oculist for advice. He found
him at table, with a glass of wine before him. ‘ You must leave off drink-
ing," said the oculist. ‘ How so? ' says the countryman. ‘You don’t, and
yot methinks your own eyes are none of the best.’—' That’s very true,
friend,’ replied the oculist: ‘but you are to know, I love my bottle
better than my eyes.’
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instances, lie very open to dispute. At any rate, he must never
expect to produce a perfect compliance by the mere force of the
sanction of which he is himself the author. All ke can hope to
do,1s to increase the efficacy of private ethics, by giving strength
and direction to the influence of the moral sanction. With
what chance of success, for example, would a legislator go
about to extirpate drunkenness and fornication by dint of legal
punishment ? Not all the tortures which ingenuity could invent
would compassit: and, before he had made any progress worth
regarding, such a mass of evil would be produced by the punish-
ment, as would exceed, a thousand-fold, the utmost possible
mischief of the offence. The great difficulty would be in the
procuring evidence ; an object which could not be attempted,
with any probability of success, without spreading dismay
through every family?, tearing the bonds of sympathy asunder?,
and rooting out the influence of all the social motives. All that
he can do then, against offences of this nature, with any pro-
spect of advantage, in the way of direct legislation, is to subject
them, in cases of notoriety, to a slight censure, so as thereby
to cover them with a slight shade of artificial disrepute.

wApttoge  XVI. It may be observed, that with regard to this branch of

thisrespect. duty, legislators have, in general, been disposed to carry their

— Particu.
larly in
matters of
religion.

interference full as far asis expedient. The great difficulty here
13, to persuade them to confine themselves within bounds. A
thousand little passions and prejudices have led them to narrow
the liberty of the subject in this line, in cases in which the
punishment is either attended with no profit at all, or with
none that will make up for the expense.

XVIL. The mischief of this sort of interference is more par-
ticularly conspicuous in the article of religion. The reasoning,
in this case, is of the following stamp. There are certain errors,
in matters of belief, to which all mankind are prone : and for
these errors in judgment, it is the determination of a Being of

1 Evil of apprehension: third branch of the evil of a punishment.
Ch. xiii. § iv.
' Derivative evils : fourth branch of the evil of a punishment. Ib.
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infinitebenevolence, to punish them with an infinity of torments.
But from these errors the legislator himself is necessarily free :
for the men, who happen to be at hand for bim to consult with,
being meén perfectly enlightened, unfettered, and unbiassed, have
such advantages over all the rest of the world, that when they
. sit down to enquire out the truth relative to points so plain and
8o familiar as those in question, they cannot fail to find it. This
being the case, when the sovereign sees his people ready to
plunge headlong into an abyss of fire, shall he not stretch out a
hand tosavethem ? Such, for example, seems to have been the
train of reasoning, and such the motives, which led Lewis the
X1Vth into those coercive measures which he took for the con-
version of heretics and the confirmation of true believers. The
ground-work, pure sympathy and loving-kindness : the super-
structure, all the miseries which the most determined malevo-
lence could have devised!. But of this more fully in another
place 2.

XVIIL. The rules of probity are those, which in point of ex- —How far
pediency stand most in need of assistance on the part of the fyr tae en-
legislator, and in which, in point of fact, his interference has foregment of
been most extensive. There are few cases in which it would be PP
expedient to punish a man for hurting himself : but there are
few cases, if any, in which it would not be expedient to punish a

1 T do not mean but that other motives of a less social nature might
have introduced themselves, and probably, in point of fact, did intreduce
themselves, in the progress of the enterprise. But in point of possibility,
the motive above mentioned, when accompeanied with such a thread of rea-
soning, is sufficient, without any other, to account for all the effects above
alluded to. If any others interfere, their interference, how natural soever,
may be looked upon as an accidental and inessential circumstance, not ne-
cessary to the production of the effect. Sympathy, a concern for the
danger they appesr to be exposed to, gives birth to the wish of freeing
them from it : that wish shows itself in the shape of a command : this com-
mand produces disobedience: disobedience on the one part produces disap-
pointment on the other : the pain of disagpointment produces ill-will
towards those who are the authors of it. The affections will often make
this pro in less time than it would take to describo it. The sentiment
of wounded pride, and ather modifications of the love of reputation and the
love of power, add fuel to the flame. A kind of revenge exasperates the
severities of coercive policy.

* Bee B. I. tit. [Self-regarding offences.}

BENTRAN Y
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man for injuring his neighbour. With regard to that branch of
probity which is opposed to offences against property, private
ethics depends in a manner for its very existence upon legis-
lation. Legislation must first determine what things are to be
regarded as each man’s property, before the general rules of
ethics, on this head, can have any particular application. The
cage is the same with regard to offences against the state. With-
out legislation there would be no such thing as a state : no par-
ticular persons invested with powers to be exercised for the
benefit of the rest. It is plain, therefore, that in this branch the
interferenceof thelegislatorcannot any where bedispensed with.
‘We must first know what are the dictates of legislation, before
we can know what are the dictates of private ethicsl.

—of the XIX. As to the rules of beneficence, these, as far as concerns

Sensteence. matters of detail, must necessarily be abandoned in great mea-
sure to the jurisdiction of private ethics. In many cases the
beneficial quality of the act depends essentially upon the dis-
position of the agent ; that is, upon the motives by which he
appears to have been prompted to perform it : upon their be-
longing to the head of sympathy, love of amity, or love of repu-
tation ; and not to any head of self-regarding motives, brought
into play by the force of political constraint : in & word, upon
their being such as denominate his conduct free and voluntary,
according to one of the many senses given to those ambiguous
expressions 2. The limits of the law on this head seem, how-

! But suppose the dictates of legislation are not what they ought fo be:
what are then, or (what in this case comes to the same thing) what ought
to be, the dictates of private ethics? Do they comncide with the dictates
of legislation, or do they oppose them, or do they remain neuter? a very
interesting question this, but one that belongs not to the present subject.
It belongs exclusively to that of private ethics. Principles which may lead
to the solution of it may be secn in A Fragment on Government, p. 150,
Lond. edit. 1776—and p. 114, edit. 1823.

* If we may believe M. Voltaire?, there was a time when the French
ladies who thought themselves neglected by their husbands, used to petition
pourétre embesosgnées: the technical word, which, he says, was appropriated
to this purpose. This sort of law-proceedings seems not very well calcu-
lated to answer the design: accordingly we hear nothing of them now-a-

! Quest, sur I'Encyclop, tom. 7. art. Impuiasance.
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. ever, to be capable of being extended a good deal farther than

they seem ever to have been extended hitherto. In particular,
in cases where the person is in danger, why should it not be
made the duty of every man to save another from mischief,when
it can be done without prejudicing himself, as well as to abstain
from bringing it on him? This accordingly is the idea pursued
in the body of the work L.

XX. To conclude this section, let us recapitulate and bring to g&::ce
a point the difference between private ethics, considered as an pnvate
art orscience, on the one hand, and that branch of jurisprudence ?ﬁglﬁt‘_gr
which contains the art or science of legislation, on the other. reapt
Private ethics teaches how each man may dispose himself to
pursue the course mostconducive to hisown happiness, by means
of such motives as offer of themselves: the art of legislation
(which may be considered as one branch of the science of juris-
prudence) teaches how a multitude of men, composing a com-
munity, may be disposed to pursue that course which upon the
whole is the most conducive to the happiness of the whole com-
munity, by means of motives to be applied by the legislator.

We come now to exhibit the limits between penal and civil
jurisprudence. For this purpose it may be of use to give a dis-
tinct though summary view of the principal branches into which
jurisprudence, considered in its utmost extent, is wont to be
divided.

§ 2. Jurisprudence, uts branches.

XXI. Jurisprudence is a fictitious entity: nor can any mean- Jurispru-
ing be found for the word, but by placing it in company with pesitory—

some word that shall be significative of a real entity. To know

days. The French ladies of the present age seem to be under no such
difficulties.

1 A woman's head-dress catches fire : water is at hand : a man, instead
of assisting to quench the fire, looks on, and laughs at it. A drunken man,
falling with his face downwards into & puddle, is in danger of suffocation :

ifting his head & little on one side would save him : another man sees this
and lets him Lie, A quantity of gunpowder lies scattered about a room: a
map is going into it with a lighted candle : another, knowing this, lets him
go in without warning. Who is there that in any of these cases would
think punishment misapplied ?
Y2
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what is meant by jurisprudence, we must know, for example,
what i8 meant by a book of jurisprudence. A book of jurispru-
dence can have but one or the other of two objects: 1.To ascer-
tain what the law!is: 2. to ascertain what it ought to be. In the
former case it may be styled a book of expository jurisprudence ;
in the latter, a book of censorial jurisprudence : or, in other
words, a book on the art of legislation.

XXII. A book of expository jurisprudence, is either authori-
tative or unauthoritative. 1t is styled anthoritative, when it 18
composed by him who, by representing the state of the law to be
go snd g0, causeth it so to be; that is, of the legislator him-
self : unauthoritative, when it is the work of any other person
at large.

XXIII. Now law, or the law, taken indefinitely, is an abstract
and collective term; which, when it means any thing, can mean
neither more nor less than the sum total of & number of indi-
vidual laws taken together 2, It follows, that of whatever other
modifications the subject of a book of jurisprudence is sus-
ceptible, they must all of them be taken from some circumstance
or other of which such individual laws, or the assemblages into
which they may be sorted, are susceptible. The circumstances
that have given nise to the principal branches of jurisprudence
we are wont to hear of, seem to be as follows : 1. The extent of
the laws in question in point of dominion. 2. The political
quality of the persons whose conduct they undertake to regulate,

1 The word law iteelf, which stands so much in need of a definition, must
wait for it awhile (see § 3): for there is no daing every thing at once. In
the mean time every reader will understand it according to the notion he
has been accustomed to annex to it.

' In most of the European languages there are two different words for
distinguishing the abstract and the concrete senses of the word law: which
words are 8o wide asunder ag not even to have any etymological affinity.
In Latin, for example, there is lex for the concrete sense, jus for the
abstract: in Italian, legge and diritio : in French, lot and droit.: in Spanish,
ley and derecho: in German, gesefz and recht. The English is at present
destituts of this advantage.

In the Anglo-Saxon, besides lage, and several other words, for the con-
crete sense, there was the word right, answering to the German recht, for
the abstract as may be seen in the compound folc-right, end in other in-
stances. But the word right having long ago lost this sense, the modern
English no longer possesses this advantage.
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.3. The ¢¥me of their being in force. 4. The manner in which
they are expressed. 5. The concern which they have with the
article of punishment.

XXIV. In the first place, in point of extent, what is delivered Juriapru. |
concerning the laws in question, may have reference either to —universal
the laws of such or such a nation or nations in particular, or to
the laws of all nations whatsoever : in the first case, the book
may be said to relate to local, in the other, to umversal, juris-
prudence.

Now of the infinite variety of nations there are upon the
earth, there are no two which agree exactly in their laws : cer-
tainly nbt in the whole: perhaps not even in any single article:
and let them agree to-day, they would disagree to-morrow. This
is evident enough with regard to the substance of the laws : and
it would be still more extraordinary if they agreed in point
of form, that is, if they were conceived in precisely the same
strings of words. What is more, as the languages of nations are
commonly different, as well as their laws, it is seldom that,
strictly speaking, they have 8o much as a single word in com-
mon. However, among the words that are appropriated to the
subject of law, there are some that in all languages are pretty
exactly correspondent to one another: which comes to the same
thing vearly as if they were the same. Of this stamp, for ex-
ample, are those which correspond to the words power, right,
obligation, liberty, and many others.

1t follows, that if there are any books which can, properly
speaking, be styled books of universal jurisprudence, they must
be looked for within very narrow limits. Among such as are
expository, there can be none that are authoritative : noreven,
as far as the substance of the laws is concerned, any that are un-
authoritative. To be susceptible of an universal application, all
that a book of the expository kind can have to treat of, is the
import of words: to be, strictly speaking, universal, it must con-
fine itself to terminology. Accordingly the definitions which
there has been occasion here and there to intersperse in the
course of the present work, and particularly the definition here-
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after given of the word law, may be considered as matter be-
longing to the head of universal jurisprudence. Thus far in
strictness of speech : though in point of usage, where a man, in
laying down what he apprehends to be the law, extends his
views to a few of the nations with which his own is most con-
nected, it is common enough to consider what he writes as
rclating to universal jurisprudence.

It is’in the censorial line that there is the greatest room for
disquisitions that applytothe circumstances of allnations alike:
and in this line what regards the substance of the laws in ques-
tion is as susceptible of an universal application,as what regards
the words. That the laws of all nations, or even of any two
nations, should coincide in all points, would be as ineligible as
it 13 impossible : some leading points, bowever, there scem to
be, in respect of which the laws of all civilised nations might,
without inconvenience, be the same. To mark out some of
these points will, as far as it goes, be the business of the body
of this work.

XXV. In the second place, with regard to the political quality
of the persons whose conduct is the object of the law. These
meay, on any given occasion, be considered either as members of
the same state, or as members of different states: in the first
case, the law may be referred to the head of internal, in the
second case, to that of international! jurisprudence.

Now as to any transactions which may take place between in-
dividuals who are subjects of different states, these are regulated
by theinternal laws,and decided upon by the internal tribunals,
of the one or the other of those states: the case is the same where
the sovereign of the one has any immediate transactions with a

1 The word snlernational, it must be acknowledged, is a new one;
though, it is hoped, sufficiently analogous and intelligible. It iscalculated
to express, in & more significant way, the branch of law which goes com~
monly under the name of the law of nations: an appellation so uncharac-
teristic, that, were it not for the force of custom, it would seem rather to
refer to internal jurisprudence. The chancellor )'Agucsseau has already

made, I find, a similar remark: he stzs that what is commonly called drow
des gens, ought rather to be termed droit entre lcs gens '

! (Euvres, Tom, il. . 337, edit. 1773, r2.0.
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private member of the other : the sovereign reducing himself,
pro re natd, to the condition of a private person, as often as he
submits his cause to either tribunal; whether by claiming
8 benefit, or defending himself against a burthen. There re-
main then the mutual transactions between sovereigns, as such,
for the subject of that branch of jurisprudence which may be
properly and exclusively termed sniernational 1.

With what degree of propriety rules for the conduct of per-
sons of this description can come under the appellation of laws,
18 & question that must rest till the nature of the thing called
a law shall have been more particularly unfolded.

It is ‘evident enough, that international junsprudence may,
as well ag internal, be censorial as well as expository, unauthori-
tative as well as authoritative.

XXVI. Internaljurisprudence, agsin, may eitherconcernall the }ﬁ?ﬂ,{;
members of a state indiscriminately, or such of them only as are mational aud
connected in the way of residence, or otherwise, with a particular ocal or par-
district. Jurisprudenceis accordingly sometimes distinguished
into national and provincial. But as the epithet provincial is
hardly applicable to districts so small as many of those which
have laws of their own are wont to be, such as towns, parishes,
and manors ; the term local (where universal jurisprudence is
plainly out of the question) or the term particular, though this

! Ip the times of James L. of England and Philip ITI. of Spain, certain
merchants at London happened to have a claim upon Philip, which his
ambassador Gondemar did not think fit to satisfy. They applied for coun-
sel to Selden, who advised them to sue the Spanish monarch in the court of
King’s Bench, and prosecute bim to an cutlawry. They did so: and the
sheriffs of London were accordingly commanded, in the usual form, to teke
the body of the defendant Philip, wherever it was to be found within their
bailiwick, As to the sheriffs, Philip, we may believe, was in no great
fear of them : but, what answored the same purpose, he happened on his
part to have demands upon some other merchants, whom, s0 long 8s the
outlawry remamed in force, there was no proceeding against. Gondemar
E:ld the money . This was internal junsprudence: if the dispute had

en betwixt Philip and James himself, it would have Leen international.

As to the word snlernational, from this work, or the first of the works
edited in French by Mr. Dumont, it has taken root in the language.
Witness reviews and newspapers.

1 Belden’s Table-Talk, tit, Law
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latter is not very characteristic, might either of them be more
commodious 1,

XXVIL. Thirdly, with respect to time. In a work of the
expository kind, the laws that are in question may either be
such as are still in force at the time when the book is writing,
or such as have ceased to be in force. In the latter case the
subject of it might be termed ancient ; in the former, present or
livingjurisprudence : that is, if the substantive jurisprudence,
and no other, must at any rate be employed, and that with an
epithet in both cases. But the truthis, that a book of the former
kind is rather a book of history than s book of jurisprudence ;
and, if the word jurisprudence be expressive of the subject, it is
only with some such words as history or antiguities prefixed.
And as the laws which are any where in question are supposed,
if nothing appears to the contrary, to be those which are in
force, no such epithet as that of present or Living commonly
appears.

Where a book is so circumstanced, that the laws which form
the subject of it, though in force at the time of its being written,
are in force no longer, that book is neither a book of living juris-
prudence, nor & book on the history of jurisprudence : it is no
longer the former, and it never was the latter. It is evident
that, owing to the changes which from time to time must take
place, in a greater or less degree, in every body of laws, every
book of jurisprudence, which is of an expository nature, must in
the course of a few years, come to partake more or less of this
condition.

The most common and most useful object of a history of juris-
prudence, is to exhibit the circumstances that have attended the
establishment of laws actually in force. But the exposition of
the dead laws which have been superseded, is inseparably inter-
woven with that of the living ones which have superseded them.

! The term municipal seerned to answer tho purpose very well, till it
was taken by an English author of the first eminence to signify internal
law in general, in contradistinction to international law, and the imaginary
law of nature. It might still bo used in this sense,without scruple, in any
other language.
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. The great use of both these branches of science, is to furnish ex-

amples for the art of legislation 1.

XXVIII. Fourthly,in point of ezpresswn, the laws in question Jurispru.
may subsist either in the form of statute or in that of customary tut tutor:ﬂ
law. e

As to the difference between these two branches (which re-
spects only the article of form or expression) it cannot properly
be made appear till some progress has been made in the defini-
tion of a law.

XXIX. Lastly, The most intricate distinction of all, and that Jurispru-
which comes most frequently on the carpet, is that which is “,?e“,'inﬂ"'
made bétween the civil branch of jurisprudence and the penal,”
which latter is wont, in certain circumstances, to receive the
name of criminal.

What is a penal code of Jaws? What a civil code? Of what Question

mnccrmng
nature are their contents? Is it that there arc two sorts of the distine-

tion between
laws, the one penal the other civil, so that the lawsin a penal theoinl

branc

code are all penal laws, while the laws in a civil code are all the peral,
civil laws 7 Or is it, that in cvery law there is some matter” tated.
which is of a penal nature, and which therefore belongs to the

penal code ; and at the same time other matter which is of a civil

nature, and which therefore belongs to the civil code ? Or is

it, that some laws belong to one code or the other exclusively,

while others are divided between the two ? To answer these
questions in any manner that shall be tolerably satisfactory, it

will be necessary to ascertain what a law1s; meaning one entire

but single law: and what are the partsinto which a law, as such,

! Of what stamp are the works of Grotius, Puffendorf, and Burlamaqui?
Are they political or ethical, historical or juridical, expository or censorial?
—Sometimes one thing, sometimes another : they seem hardly to have
scttled the matter with themselves. A defect this to which all books must
almost unavoidably be lisble, which take for their subject the pretended
law of nature, an obscure phantom, which, in the imaginations of those
who go in chase of it, points sometimes to manners, sometimes tolaws
sometimes to what low s 13, sometimes to what it ought to bel. ’\1onu:qqu1cu
sets out upon the censorial plan : but long before the conclusion, as if he
had forgot his first design, he throws off the censor, and puts on the anti-
quarian. The Marquis Beccaria’s book, the first of any account that is
uniformly censorial, concludes as it sets out, with penal jurisprudence.

1 Bee Chap, 11, [Principles Adverse] xiv,
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is capable of being distinguished : or, in other words, to ascer-
tain what the properties are that are to be found in every object
which can with propriety receive the appellation of a law.
This then will be the business of the third and fourth sections :
what concerns the import of the word criminal, as applied to
law, will be discussed separately in the fifth?.

! Here ends the original work, in the state into which it was brought in

purnme ol this November, 1780. Whet follows is now added in January, 1789.

note,

By a Zaw here
Is not meant a
statnlte.

Everylawls
ether a com-
mand, or a
revocation of
one.

A dedaratory
law 13 not,

The third, fourth, and fifth sections intended, as expressed in the text,
to have been added to this chapter, will not here, nor now be given;
because to give them in a manper tolerably complete and satisfactory,
night require a considerable volume. This volume will form a work of
1teelf, closing the series of works mentioned in the preface.

What follows here may serve to give e slight intimation of {he nature of
the task, which such a work will have to achieve : it will at the same time
furnish, not any thing likea satisfactory answer to the questions mentioned
in the text, but a shght and general indication of the course to be taken
for giving them such an answer.

What 1s 8 law? What the parts of & law? The subject of these ques-
tions, it is to be observed, is the logical, the ideal, the tniellectual whole,
not the physical one : the law,and not the statute. An cnquiry, directed to
the latter sort of object, could neither admit of difficulty nor afford mstruc-
tion. In this sense whatever is given for law by the person or persons
recognised as possessing the power of making laws, is law. The Meta-
morphoses of Ovid, if thus given,would be law. So much as was embraced
by one and tho same act of authentication, so much as received the touch
of the sceptre at one stroke, 1s one law : a whole law, and nothing more.
A statute of Georgo II. made to substitute an or instead of an and in
a former statute is a complete law ; a statute containing an entire body of
laws, perfect in all its parts, would not be mare so. By the word law then,
as often as it occurs in the succeeding pages is meant that ideal objeet, of
which the part, the whole, or the multiple, or an sssemblage of parts,
wholes, and multiples mixed together, 15 cxhibited by a statute ; not the
statute which exhibits them. T

Every law, when complete, is either of o coercive or an uncoercive nature.

A cocrcive law is & command.

An uncoercive, or rather a discoercive, law is the revocation, in whole or
in part, of a coercive law.

What has been termed a declaratory law, so far es it stands distinguished

petly wuﬂ:;. from either a coercive or & discoercive law, is not properly speaking a law.
alaw.

Every coercive

It is not the expression of an act of the will exercised at the time : it is
& mere notification of the existence of a law, either of the coercive or the
discoercive kind, as already subsisting : of the existence of some document
expressive of some act of the will, exercised, not at the time, but at some
former period. If it docs any thing more than give information of this fact,
viz. of the prior existence of a law of either the coercive or the discoercive
land, it ceases pro lando to be what is meant by a declaratory law, and
assuniing either the coercive or the discoercive quality.

Every coercive law creates an offence, that is, converts an act of some
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+sort, or other into an offence. It is only by so doing that it can smposelax creates an
obligation, that it can produce coercion. erence:

A law confining itself to the creation of an offence, and & law com- I
manding a8 punishment o be administered in case of the commission of an ofence, and
such an offence, are two distinct laws; not parts (as theyseem to have been o2 Sprmiing
generally accounted hitherto) of one and the same law. The acts they are dtinct’
command are altogether different ; the persons they are addressed to are ™™
altogether different. Instance, Let no man steal ; and, Let the judge cause
whoever 18 convicted of stealing to be hanged.

They might be styled; the former, a simply imperative law ; the other a
punstory ! Eut the punitory, if 1t commands the punishment tobe inflicted,
and does not mercly pernut it, is as truly smperative as the other: only it 18
punitory besides, which the other is not.

A law of the discoercive kind, considered in itself, can have no punitory  vir

law belonging to it : to receive the assistance and support of a pumitory f dscosrane
law, it must first receive that of a simply imperative or coerctve law, and it no punitory
is to this latter that the punitory law will attach itself, and not to the dis- :L":&pﬂel;:ﬂ i
coercive one. Example; discoercive law. The sheriff'has power to hang all lrough the
auch as the judge, proceeding in due course of law, shall order him to hang. ~coerciveone
Example of a coercive law, made in support of the above discoercive one.
Let no man hinder the sheriff from hanging such as the judge, proceeding in
due course of law, shall order him to hang. Example of a punitory law,
made in support of the above coercive one.  Let the judge cause to be
ymprisoned wEosoever attempls lo hinder the shersff from hanging one, whom
the yudge, proceeding sn duc course of law, has ordered him to hang.

But though a simply imperative law, and the punitory law attached to _  vnr
it, are so far distinct laws, that the former contains nothing of tho latter, b s Puritoy
and the latter, in its direct tenor, contsins nothing of the former; yet thesmply fn-
by ¢mplication, and that a nccessary one, the punitory does involve and feiongs tor
include the import of the simply imperative law to which it is appended.

To say to the judge, Cause o be hanged whoever in due form of law is
convicted of stealing, is, though not a direct, yet as intelligible a way of
intimating to men in gencral that they must not steal, as to say to them
directly, Do not steal : and one sees, how much more likely to be eficacious.

It should seemn then, that, wherever a simply imperative law is to have _ 1x
8 punitory one appended to it, the former might be spared altogether : 1N poducira™
which case, saving theexception (which naturallyshould seem not likely to rght there-
be & frequent one) of & law capable of answering its purpose without such bu for it ex.
an appendage, there should be no oceasion 1n the whole body of the law for Bty
any other than punitory, or in other words than penal, laws. And this,
perbaps, would be the case, were it not for the necessity of a large
quantity of matter of the expository kind, of which we come now to speak.

It will happen in the instance of many, grobably of most, possibly of all X
commands endued with the force of a public law, that, in the expression cxpository
given tosuch a command, it shall be neccssary to bave recourse to terms ™ter
too complex in their signification to exhibit the requisite idess, without
the assistance of a greater or less quantity of matter of an expository
nature. Such terms, like the symbols uscd in algebraicel notation, are
rather substitutes and indexes to the terms capable of themselves of ex-
hibiting the ideas in question, than the real and immediate representstives
of those ideas.

Take for instance the law, Thou shalt not steal. Such a command, were
it to rest there, could never sufficiently answer the purpose of a law.

A word of a0 vague and unexphcit a meaning canno otherwise perform this
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office, than by giving a general intimation of a variety of propositions, each
requjring, to convey it to the apprebension, a more particular and ample
assemblage of terms. Stealing, for example (according to a definition not
accurate enough for use, but sufficiently so for the present purpose), is the
taking of a thing which is another's, by one who has no TITLE 40 o do, and €5
conscious of his having none. Even after this exposition, supposing it &
correct one, can the law be regarded as completely expressed ! Certainly
not. For what is meant by a man’s having a TITLE o take a thing? 'To be
complete, the law must have exhibited, amongst & multitude of other
things, two catalogues: the one of events to which it bas given the quality
of conferring title in such a case ; the other of the events to which it haa
given the quality of taking st away. What follows ¥ That for a man to
have stolen, for & man to have kad no title to what ke took, either no one of
the articles contained in the first of those lists must have happened in his
favour, or if there has, some ono of the number of those contained in the
second must have bappencd to his projudice.

X1 Such then is the naturoe of a goneral law, that while the imperative part
m'&.’:;,’, of 1t, the punctum saliens as it may be termed, of this artificial body, shall
tive bulk is not not, tuke up above two or three words, its expository sppendage, without
egslauve  which that imperative part could not rightly perform its office, may occupy
conunan a considerable volume.

But this may equally be the case with a private order given in & family.
Take for instance one from a bookseller to his foreman. Remove, from this
shop to my mew one, my whole stock, according to this printed catalogue.—
Remove, from ihis shop to my new one, my whole stock, is the imperative
matter of this order; the catalogue referred to contains the expository
appendage.

X1, The same mess of expository matter may serve in common for, may
Zf‘:,;‘;,';‘,f‘,'}',‘“ appertain in common to, many commands, many masses of imperative
mauernay  matter. Thus, amongst other things, the catalogue of collati vennd ablative
wnom for many  €vents, with respect to t1iles above spokenof (see No. IX. of this note), will
ams belong in common to all or most of the laws constitutive of the various

offences against property. Thus, in mathematical diagrams, one and the
same base shall serve for a whole cluster of triangles.

XIil. Such cxpository matter, being of 8 eomplexion so different from the im-
Thelmperative perative it would be no wonder if the connection of the former with the
essentialto  latter should escape the observation: which. indeed, is perhaps pretty
T e a4 in generally the case. And 80 long as any mass of legislative matter presents
and by exposi- 1taclf, which is not itself imperativeor the contrary, or of which the connec-

i " tion with matter of one of those two descriptions is not apprchended, so
long and so far the truth of the proposition, That every law 15 a command
or 113 opposete, may remain unsuspected, or appear questionable ; 8o long
also may the incompleteness of the greater part of those masses of legisla-
tive matter, which wear the complexion of complete laws upon the face of
them, also the method to be taken for rendering them really complete,
remain undiscovered.

XIV. A circumstance, that will paturally contribute to increase the difficulty
The conceal of the discovery, is the great variety of ways in which the imperation of &
by e mul- Jawmay be conveyed—the great veriety of forms which the imperative part
rect forms in 0fa]aw may indiscriminately assume: some more directly,some lessdirectly
rhichimpent: oy pressive of the imperative quality. Thou shalt not steal.  Let no man
capable of  slea). Whoso stealeth shall be punished so and so. If any man sleal, he

couched. gl be punished 8o and so. Stealing is where a man does 60 and so ; the

punishment for stealing is o0 and é0. 7To judges 80 and so named, and so
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and g0 constituted, belong the cognizance of such and such offences ; viz.
stealing—and so on. These are but part of & multitude of forms of words,
in any of which the command by which stealing 18 prohibited mightequally
be couched : and it is mamfest to what & degree, in some of them, the
imperstive quality is clouded and concealed from ordinary apprebension.

After this explanation, a general proposition or two, that may be laid | xv.
down, may belp to afiord some little insight into the structure and contents nature of the
of & complete body of laws.—So many duferent sorts of offences created, so 2 11 a codo
many different laws of the coerctve kind : 80 many exceptions taken out of mumned.
the descriptions of those offences, so many laws of the discoercsve kind.

To class offences, as hath been attempted to be done in the precedin
chapter, is therefore to class laws: to exhibit a complete catalogue of nﬁ
the offences created by law, including the whole mass of expository matter
necessary for fixing and exhibiting the import of the terms contained in the
several laws, by which those offences are respectively created, would be to
exhibit & complete collection of the laws in force : in a word a complete
body of law ; & punnomson, if so it might be termed.

From the obscurity in which the limnits of & law, and the distinction . _ XVL |
betwixt o law of the cival or simply imperative kind and a punitory 1aw, of the imits
aro naturally involved, results the obscurity of the limits betwixt a civil }‘;;'.“;’,’_:af”"
and a penal code, betwixt a civil branch of the law and the penal. code.

The question, What parts of the total mass of legislative matler belong to
the esvil branch, and what to the penal ? supposes that divers political states,
or at least that some one such state, are to be found, having as well a civil
code as a pensa] code, each of them complete in its kind, and marked out
by certain limits. But no one such state has ever yet existed.

To put a question to which a true answor can be given, we must sub-
stitute to the foregoing question some such a one as that which follows :

Suppose two maases of legislative matter to be drawn up at this time of
day, the one under the name of a c1vil code, the other of & penal code, each
meant to be complete in its kind—in what general way, is it natural to
suppose, that the different sorts of matter, asabove distinguished, would be
distributed between them ?

To this question the following answer seems likely to come as near 83
n.n% other to the truth,

he ¢ietl code would not consist of a collection of civil laws, cach com-
plete in itself, as well as clear of all penal ones :

Neither would the penal code (since we have seen that it could not)
consist of a collection of punitive laws, each not only complete in itself,but
clear of all civil ones. But

The civil code would consist chiefly of mere masses of expository metter.  XvIL
The imperative matter, to which those masscs of eXpository matter re- Guneoe’
spectivelyappertained, would be found—not in thatsame code—not in the
civil code—nor in a pure state, froe from all admixture of punitory laws ;
but in the penel codo—in a state of combination—involved, in manoer as
above expiainea,'in so many correspondent punitory laws.

The penal code then would consist principally of punitive Jaws,involving  xvu,
the imperative matter of the whole number of civil laws : along with which ‘C,;_'f‘:,"c‘s‘d:“
would probably also be found various masses of expository matter, apper-
taining not to the civil, but to the punitory laws. The body of penal law,
enacted by the Empress-Queen Maria Theresa, agroes pretty well with this
acoount.

The mass of legislative matter published in French as well as German,  x1x.
ander the auspices of Frederio IL of Prussia, by the name of Code [t %3¢ Code



334 Of the Limite of the [cnae.

imperative . Frederic, but never established with force of law?, appears, for example, to
aisnost lost be almost wholly composed of masses of expository matter, the relation of
wsaaresitory which to any imperative maiter appears to have been but very imperfectly
apprebended.
so m’fh’i In that enormous mass of eonfusion and inconsistency, the ancient
RomanLw. Roman, or, as it 1stermed'by way of eminence, the civil law, the imperative
matter, and even ali tracesof the imperative character, seem at last tohave
been smothered in the expository. Esto had been the language of primmval
simplicity : esto had been the language of the twelve tables. By the time
of Justinian (80 thick was the darkness raised by clouds of commentators)
the penal law had been crammed into an odd corner of the civil—the whole
catalogue of offences, snd even of crimes, lay buried under a heap of
obligations—unil was hid in opinfon—and the original esto had transformed
itsclf into videtur, in the mouths even of the most despotic sovereigns.
XXI Among the barbarous nations that grew up out of the ruing of the
Inthe tarba:  Roman Empire, Law, emerging from under the mountain of expository

des it N
stands, conslpl rubbish, reassumed for a while the language of command : andthenshe had

cuous. simplicity ot least, if nothing else, to recommend her.
XXIL Besides the civil and the penal, every complete body of law must con-
E&t‘,‘ﬁ:%’r’ﬂ' tain a third branch, the conststutional.

vexonwuhthe  The constitutional brench is chiefly employed in cornferring, on par-
fwootheri.  ticular classes of persons, powers, to be exercised for the good of the whole
society, or of considerable parts of it, and prescribing duties to the persons
invested with those powers.

The powers arc principslly constituted, in the first instance, by dis-
coercive or permissive laws, operating as exceptions to certain laws of the
coercive or imperative kind. Instance: A taz-gatherer, as suck, may, on
such and such an occusion, take such and such things, withowt ary other
TITLE.

The duties are created by imperative laws, addressed to the persons on
whom the powers are conferred. Instance: On such and such an occasion,
such and such a lax-gatherer shall take such and such things. Such and suck
a judge shall, in such and such a case, cause persons a0 and so offending to be
hanged.

The parts which perform the function of indicating who tho individuals
a1e, who, in every case, shall be considercd as belonging to those elasses,
have neither a permissive complexion, nor en imperative.

They are so many masses of expository matter, appertaining in common
to all laws, into the texture of which, the nanies of those classes of persons
have occasion to be inserted. Instance ; imperative matter :—Lef the judge
cause whoever, in due course of low, i3 convicted of stealing, to be hanged.
Nature of the expository matter :—Who is the person meent by the word
judge? He who has been snvested with that office in such a manner : and
in respect of whom no event has happened, of the number of those, to which
tho effect is given, of reducing him to the condition of one divested of that
office.

Thus it is, that one and the same law, one and the same command, will
Eg«'-:?m haveitsmatterdivided, not only between two great codes, or main branches
law ioay be of the whole body of the laws, the civil and the penal ; but amongst three
divided among o ob hranches, the civil, the pens), and the constitntional.

mm,:;:,fd“ In countries, where & great part of the law exists in no other shape, than
Expontony that of which in England is called common law but might be more expres-

! Mlrabeau sur la Monarchie Prussienne, Tom v, Liv. 8. p. 215.
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,Bively termed judiciary, there must be a great multitude of laws, the im- quantity orit
port of which cannot be sufficiently mede out for praotice, withoutreferring Shs &7
to this cornmon law, for raore or less of the expository matter belonging £ other form then
them. Thus in England the exposition of the word title, that basis of the o judiciary
whole fabrie of the laws of property, is nowhere else to be found. And, as 2=
uncertainty is of the very essence of every particle of law so denominated
(for the instant it is clothed in & certain authoritative form of words it
changes its nature, and passes over to the other denomination) hence it is
that a great part of the laws in being in such countries remain uncertain
and incomplete. What are those countries ! T'o this hour, every one on
the surface of the globe.

Had the science of architecture no fixed nomenclature belonging to it—  xxv.
were there no settled names for distinguishing the different sorts of build- Hence the de-

’ plorable state
ings, nor the different g:rts of the same building from each other—what of the sclence

would it be? It would be what the science of legislation, considered with gf,ﬁﬁ:l::;::
respect to its form, remains at present. foopeseof s

ere there no architects who could distinguish a dwelling-house from a”’
barn, or & side-wall from & ceiling, what would architects be? They would
be what all legislators are at present.

From this very slight and imperfect sketch, may be collected not an  xxvr,
&nswer to the questions in the text but an intimation, and that but an im- Ogeasons
perfect one, of the course to be taken for giving such an answer ; and, at exempiltcanon
any rate, some idea of the difficulty, as well as of the necessity, of the °f thedisculty
task.

tmpartance of
If it were thought necessary to recur to experience for proofs of this e

difficulty, and this necessity, they need not be long wanting, ihempu o

Take, for instance, o many well-meantendeavourson the partof popular powers of
bodies, and 80 many well-meant recommendations in ingenious books, to feoresentative
restrain supreme representativo sssemblies from making laws in such and legisstures.
such cases, ortosuchandsuchaneffect. Suchlews, toanswer theintended
purpose, require & perfect masteryin the science of lawconsideredinrespect
of its form—in the sort of anatomy spoken of in the preface to this work :
but a perfect, or even a moderate Isight into that science, would prevent
their being couched in thoscloose and inedequate terms, in which they ma.
be observed so frequently to be conceived ; asa perfect acquaintance witg
the dictates of utility on thet head would, in many, if not 1n most, of those
instances, dircounsel the attempt. Keep to the letter, and in attempting
toprevent the making of bad laws, you will find them prohibiting the makin,
of the most necessary laws, perhaps aven of all laws : quit the letter, an
they express no more than if esch man were tosay, Your laws shall become
¥p80 facto void, as often as they conlain any thing whick <& not to my mind.

Of such unhappy attempts, examples may be met with in the legislation
of many nations : but in none more frequently than in that newly-created
nation, one of the most enlightened, if not the most enlightened, st thisday
on the globe.

Take for instance the Declaration of Righls, enacted by the State of _ xxviL
North Carolina, in convention, in or about the month of September, 1788, Exanple
and said to be copied, with & small exception, from one in like menner decluarions
enacted by the State of Virginia !, ol righxs

The following, to go no farther, is the first and fundamental article :

‘ That there are certain natural rights, of which men, when they form a
socisl compact, cannot deprive or divest their posterity, smong which are

1 Recherches sur les Etata Unis, 8vo, 1788, vol. L p. 158.
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the enjoyment of life and liberty, with the means of acquiring, possessing,
and protecting property, and pursuingand obtaining happinessand safety.’

Not to dwell on the oversight of confining to posterity the benefit of the
rights thus declared, what follows ? That—as against those whom the pro-
tection, thus meant to be afforded, includes—every law, or other order,
divesting & man of the enjoyment of lsfe or lsberty, is void.

Therefore this is the case, amongst others, with every coercive law.

Therefore,asagainst the persons thus protected,every order, forexample,
to pay money on the score of taxation, or of debt from individual to indi-
vidual, or otherwisc, is void : for the effect of it, if compled with, is ‘ to
deprive and devest ham,’ pro tunto, of theenjoyment of liberty, viz. the liberty
of paying or not paying as he thinks proper : not to mention the species
opposed to imprisonment, in the event of such & mode of coercion’s being
resorted to: likewise of property, which is itself & * means of acqusring,
possessing, and proteciing property, and of pursuing und oblasning happiness
and safety.

Therefore also, a3 against such persons, every order to attack an armed
enemy, in time of war, is also void : for, the necessary effect of such an
order is * to deprive some of them of the enjoyment of life.’

The above-mentioned consequences may suffice for examples, amongst
an endless train of similar ones®.

Leaning on hiselbow, in an attitude of profound and solemn meditation,
‘ What @ multitude of things there are’ (exclaimed the dancing-master
Marcel} ‘ sn @ minuet /'—Muy we now add ?—and in a law.

! The Virginian Declaration of Rights, said, in the French work above quoted, to have
been enacted the 1st of June, 1776, is not wnserted 1n the publication entitled ‘The Constitu-
tions of the scveral sndependent states of America, §c."  Published by order of Congress -
Philadelphia printed.  Iieprinted for Stockdale and Walker, London, 1782: though that
publicailon contains the form of government enacted in the satue convention, between the
6.h of Moy and tlie 5:h of July in the sanie year.

But in that same publication is contamed a Declaration of Rights, of the province of
Massachusetls, dated 1n the years 1779 and 1780, which in its first article is B little similar:
also one of the province of Pennsylvania, dated between July 15ih and September 28th, in
which the similarity 1 rather more conaiderable.

Moreover, the famous Declaration of Independenee, published by Congress July stb, 1776,
after a preambular opening, goes on in these words: * We hold these truths to be self-cvident -
thal ald men are erecded equal : thal thev are endued by the creator with certain unglenable
rights. that amongst thosc ure life, hiberfy, and the purauit of huppiness.”

The Virginion Declaration of Rights is that, it seems, which elaims the honour of having
served as a model to those of the otver Provinces; andin respect of the above leading article,
at least, to the above-mantioned general Declaration of Independ See Recherchies, &c.,
i. 197.

Who can help lamenting, that so rational a cause should be rested upon reasons, 30 much
fitter to beget objections, than to remove them ?

Bat with men, who are unammous and hearty about measurer, nothing so weak bat may
paas in the characier of & reason: por is this the first instance in the world, where (he con-
clunon has supported the premises, instcad of the premises the conclusion.




INDEX.

Absolute duty, see Duty.
Abuse of Trust, see Trust.
Accessory offences, see Offences.
Acquisition, pleasure of, p. 34.
Aot, advised and unadvised, 89.
— and action distinguished, 82,
— continued and transient, 74.
and repented, distinguished, 74.
— of discourse, what, 73.
— divisible and indivisible, 75.
— external and internal, 73.
— of the mind, what, g7
— mischievous, of the consequences of a, 152-169.
— negative and positive, 72.
illustrated in the case of offences againat trust, 236 z.
— absolutely and relatively negative, 72.
— negative, may be expressed pomlve]y, 72.
— overt or exterior, 73 n.
— repeated, and a hsbit or practice of action, dirtinguished, 75.
— simple and complex, 75.
— & gingle, what constitutes—ambiguity regarding, 76.
— an, general tendency of, how determined, 70, 71.
~— transitive and intransitive, 73 and 73 #.
a distinetion recognised by grammariens, 73 2.
— voluntary, its meaning, 82 n.
Action, Human, in general, 70-81.
— control of, th;};rmcipal end of punishment, 170 7.
— when exsmined with a view Lo punishment; points to be considered, 71.
Aote, distinguished, 72-76.
— which rest purely in the anderstanding, ¢8.
Addison, his description of religion, 121 n.
Administration, a branch of the art of Government contrasted with that
of Legislation, 311,
Adult, 311,
Adultery, the offence of, 281.
Affection, enlarged, what, 51.
Affinity, relationship by, 257.
Age, ss 8 secondary circumstance influencing sensibility, 59.
— its periods distinguished, 59.
Agency, rational and irrational, distinguished, 71.
Aggravation, state of the consciousness, as furnishing a ground of, ¢6.
~— grounds of, constituted by offences against trust and by falsehood, 308.
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Alarm, a branch of the secondary mischief of an act, 153.
— none, when the person the object of attack not determinate, 162.
— due to the apparent mental attitade of the actor at the time of an act,
164.
— goodness of the motive of an act does not remove, 165.
— nature of the motive, how it affects, 167.
— disposition of the actor, how it affecta, 168.
— and danger, distinguished, 157.
their branches, 157.
to what causes due, 157.
— sometimes, danger always contingent, 159.
Alijen, the condition of an, how constituted, 294.
Ambassador, the trust of an, or presbeutic trust, offences affecting, 289 ».
— injuries to an, 286 n.
Awmbition, under what class of motives it falls, 109.
— ita relation to love of power and to love of reputation, r11.
Amity, or self-recommendation, the pleasures of, their nature, 35.
— or self-recommendation, the pleasures of, motives corresponding to, 108.
— the desire of, placed in the class of good motives, 119.
how far coincident with that of benevolence, 123,
with that of the love of reputation, 123.
conformable to utility, 123.
classed s a semi-social as well as a self-regarding motive, 121.
as a standing tutelary motive, considered, 144.
— the motive of, commonly associated with that of benoevolence or sym-
pathy, 108.
its varying effects illustrated, 108.
how far coincident with that of benevolence, r23.
— the pleasnres and pains of, and those of benevolence, distinguished, 41 .
Anglo-8axon Wer-geld, se2 Wer-geld.
Animals, cruelty to, see Cruelty.
Animo malo, meaning of the expression, g5 n.
Antipathetic bias and eensibility, explained, 51.
Antipathy, occasionally causes actions with good effeots, 23.
— never & right ground of action, 23.
— resentment merely s modification of, 23.
— a8 an indocement to punish the eelf-regarding offences, 306.
— connexion in the way of, as influencing enaibility, 55.
— the principle of, needs regulation by that of utility, a3.
errs on the side of severity, 20.
— and sympathy, the principle of, its influence in exciting disapproval of
the various classes of offences, 303-305 and n., 306.
— se¢ also Bympathy.
Apprehension, or expeciation, the pains of, 41.
— or expectalion, the pains of, and those of suffersuce, distinguished,
410,
Apprentice, see Master.
Asoeticism, origin of the word, 8 n.
— the principle of, what, g.
& partisan of, who, 9.
why favoured by certaia moralists, 9.
followed under the name of religion, 123.
often the ground of approbation or disapprobation of action, 10,
jta wide-sproad influence upon doctrine, 10.
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Asoeticism, the principle of—
its emall influence upon legislation, 11, 13.
religious persecution in part due to, I1.
not consistently followed in matiers of government, 11, 13,
consistent pursuit of it impossible, 13.
an example of & principle adverse to utility, 8.
limited in practice to private conduct, 11.
prevents the universality of censure of the private offeuces, 303.
Asgetias, religious and philosophical, compared, 10,
Assignable individual, an, what meant by, 3205 n.
Assooiation, the principle of, 124 n.
— pains of, 41.
— pleasures of, analysed and illustrated, 37.
— plensures and pains of the mind, the result of, 209 n.
Avarice, the term, an example of the figurative sense of the term motive,

99

— indicates the motive of pecuniary intereet when used in & bad sense,
104.

— under what class of motives it falls, 104.

— why properly termed a bad motive, 118, 119,

— lust, vengeance. the restraining motives to, 168, 169.

Awkwardness, the pains of, analysed, 39.

B.

Bad, proper application of the term, 87.
— intention, s¢e Intention.
— motive, se6 Motive,
— tendency of an act, how ascertained, 31, 32.
Banishment, as a form of personal Jnjury, 344, 245.
— examples of offences by, 246 n.
— a8 & punishment, eonsidered, 191, 197.
when unequable, 197.

— 83 8 chronical punishment, 200.
Beacaris, his works noticed, 179, 329 #.
Behaviour, good, remission of punishment for, 200.
Beneflcenoe, a branch of duty to others, 313.
— how far a fit sabject for legislation, 322, 323.
— motives which prompt to, 313, 313.
Benefloiary, beneficiendary, the terms suggested to indicate the parson

to take the benefit of a trust, 226 1.
Bensvolenos, pleasures of, in what they consist, 36.
—~— under what circumstances the motive of may be repugnsnt to utility,

123.
~ imputed to the Deity, in what sense, 135.
— enlarged, alone necessarily conformable to utility, 122,

and private, examples of their operation, 129.
the distinction between, illustrated, 135, 143.

- poblic and private, contrasted, 132.
— a tutelary motive, mode of its operation as, 143.
Bias, moral, religious, sympathetic, sntipathetic, see Moral, etc.
Blasphemous, printing or speaking, under what class of offences it falls,

346 n,
Blssphemy, 289 n.
Z3
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Bodily conditions, inflaencing sensibility, 44, 45~-47, 55, &7, 58.
Body, radical frame or temperament of, as affecting sensibility, 55, 6.
— and mind, intimacy of the relation between, 56, 7.
offences affecting the, distinguished, 243.
Bonaparte, his Penal Code noticed, 180 #.
Branding, a8 a punishment, 200.
Bribery, nature of the offence, 240.
— active, or brbe-giving, 240 and n.
— passive, or bribe-taking, 240, 289, 190,
— a8 an offence to which certain conditions are exposed, 2612, 272, 274, 276,
278, 282, 289 n., 290 n.
— gee also Presents.
Bubblas, or fraudulent companies, the offence of setting up, 253 n.
Burning alive, a8 a punishment, 181 .

C.

Calamity, a, what, 26, 211.
— offences through, 217, 245 7., 246 n,
breaches of sanitary cegulations, an example of, 212.
— precaution against, justifies the causing of mischief and makes punish-
ment groundless, 172.
Capital punishment, 196, 197, 200.
Caprice, the principle of, 13 n.
— how far coincident with thst of sympathy and antipathy, 13 2., 15n.
— illustrations of its influence, 13 n.
Oatalogue of motives corresponding to that of pleasures and pains, 105.
— see also Motives.
Catalogus personarum privilegiatarum, its purpose, 68 n.
Catherine II of Ruasia, attitude of her ministers towards trivial theological
controversies, 21 7.
Celibacy, as an offence, how classed, 288 n.
Certainty, as & quality of punishment, see Punishment.
— and uncertainty of pleasure and pain, an important ingredient in their
value, 29.
Cbsmteristigcalnesa, a3 & quality of punishment, 192, 198 and n., 202 n.
Charity, to what class of motives it belongs, 113.
Child, the term, as indicating a legal relation, considered, 276 ».
— stealing, as an offence, 276.
Childlessness, as modifying susceptibility to the influence of law, 54 n.
Ohristianity, its establishment due to the ascendancy of the Roman
commonwealth, 79 n.
Chronical punishments, examples of, 200.
Oircumatances, etymology of the term, 77 n.
~— what, 76, 77 n.
— attending an act, defined, 77 5.
reasons for their investigation, 76, 80.
states of which the perceptive faculty is susceptible in regard to, 71.
— their relation to consequences, modes of, 77. .
illustrated, 78, 79 and nn.
limited extent to which perceptible, 79, 8o.
~ sttending an event, the author’s method of analysis applicable to physical
a3 well as to moral science, 81 n.
~ aggravative, 80, 308.
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Olroumastances, compensative, 9o, 9I.
~ criminative, 8o, g6, 308.
— evidentiary, 80.
— exculpative, 8o.
— extennative, Bo.
~ pecuniary, se¢ Pecuniary.
~— preventive, go, g1.
— influencing sensibility, see Sensibility.
Civil Code, see Code, Law.
Civil and penal law, gee Law.
Civil and eriminal, se¢ Procedure.
Civil conditions, s¢e Conditions,
Clasa, offence against a, 206.
Climate, its effect upon sensibility, 45, 61.
Code, a civil, its contents, 333.
— & civil, the differenve between a penal and, examined, 319, 333.
— s¢é also Law.
— Frederic, the, referred to, 333, 334.
~— a penal, its contents, 333.
limits between it and & civil, examined, 329, 333.
Coercion or restraint, one of the evils of punishment, 175.
— or restraint, a form of offence against the person, 243.
Coercive Liaw, 350.
Coining, as an oflence, 1817,
Collatersl, relationship, 257.
Command, ‘every law a command or it opposite,” 332.
— a coercive law a, 330.
Commensurability, as a quality of punishment, 191, 202.
Common sense, theory of a, as a moral standard, an example of the
applieation of the principle of gympathy and antipathy, 17 n.
Compassion, to what class of motives it belongs, 134.
Compensetion or satisfaction for an offence, 8s rendering punishment
groundless, or a8 a reason for ita sbatement, 171.
— an insufficient penalty for theft and robbery, why, 183 and =.
— a8 & subordinate end of punishment, 171 7.
— tendency to, a8 & quality of punishment, 195, 197.
— lucrative, 197.
subserviency to, a quality of pecuniary punishment, 197.
— vindictive, 197.
— susceptibility to adinit of, a8 distinguishing the varicus classes of
offences, 303-306.
Complex or compound, and simple offences, 311, 343.
— seg also Offenoes.
— pleasures and pains, 41 n.
example of an snalysis of, 42 n.
— condition, sée Oondition.
Compulsion, as a ground of impunity, 175.
— or constraint, a8 a form of offence against the person, analysed, 243.
simple injarions, an example of the offence of, 296.
sometimes includes wrongful menacement, 245 n.
Condition, &, elements in the conception of, 210, a11n., 3129, 233, 233,
255, 256 n.,, 290, 392, 293, 204
—a, may be either beneficial or burthensome, or both, to the party
invested with it, 249, 294, 295,
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Condition, &, implies a distinguishing appellation on the part of the person
invested with it, 232.

— the rights and duties belonging to, considerable in duration, 233.

— character of the services connected with, a distinguishing festure of,

233.
— description of the services constituting a, 232.
— the rights to services connected with, and those under contract or spper-
taining to property, distinguished, 233.
— exsawples of 8, 232, 294, 295.
— how constituted by the law, 292, 293.
— not an exclusive right, 393.
— and relations not amounting to a, distingnished, 232, 233, 293.
— regarded as an object of property, 210, 227, 230, 231.
— contrasted with a right of property, 229, 293.
— difficulty of distinguishing property and, 291.
— an offence against, what, a10.
— offences against, 255-296.
how to be classed, 227 ef seq.
rules for distinguishing them from those against property, 232, 333.
and against property, sometimes substantially the same, 2ag, 233,
234
— why improper to class under those against property, 119.
— filial, offences sgninst, 276.
— trust a8 & species of, 226,
-— and trust, their relations, 227, 228, 2g0.
— public, a leas expressive term than pugcl’ic trust, 228.
— complex, that of parent a, 275.
Conditions, proper order of their treatment, 258.
— claased as domestic and civil, 255.
— domestic or family, how constituted, 255,
the physical power of the domestic superior thelr groundwork,

159 n.
t.heﬁlegnl relations they involve and their rationale, 258, 259, 260,
361,
offences touching, 261-266, 270-286.
— civil, examined, 387.
their infinite variety, 287,
some features which distinguish them from the domestio, 294, 295,
involve no correlative relations with distinguishing appellations,
294, 395.
how constituted, 292, 293, 204.
their relation to trusts, to domestic conditions, and to rights of
ownership, 290, 291.
non-fiduciary, 292,
professional, 292, 293.
rank, a8 one of the, z29a.
examples of, 294, 395.
oftences touching, 295, 26,
Oonfinement, a8 a form of offence against the person, 244.
— example of offences by, 246 ».
Connubial and post-connubisl relations, 256.
— 826 also Relations.
Oonnexion, in the way of sympathy and antipathy, se¢ 8ympathy and
Antipsthy.
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Coneoionsness, as to oircumstances accompanying an act, what meant by,
71
— false &8 to circumstances accompanying an act, what, 71.
— the, or perceptive facnlty, its relation to the consequences of an act, 89.
various states of, in regard to the circumstances attending an act,
89.
various states of, illustrated, go-ga.
state of the, importance of the investigation regarding, 95, 96.
its relation to intentionality, g1.
to the secondary evil of an act, 164.
character of the consequences of an act in great measure dependent
upon, 95.
demand for punishment dependent npon its state, g5.
Oonsent, on the past of an injured party, es rendering punishment gronnd-
less, 1771, 173.
— presence or absence of, its relation to the offences of theft, rape,
seduotion, ete., 251, 353, 353.
Consequences, their place in relation to the tendency of acts, 7o0.
— material, what, 70.
alone worth regarding, 0.
— primary and secondsry, 152, 153,
may be mischievous and secordary beneficial, 157.
— natoral and artificial, 168, 169.
— and intention usually correspond, 133.
Constitutional law, a branch of a complete body of laws, 334.
— ita province, 334.
— ita relation to penal and to civil law, 334.
— its matter how to be distributed, 309 n.
Contraot, breach of, under what class of offences it falls, 249 5.
— a, nature of the conception indicated, 2%9.
— the utilitarian basis of the matrfmonia! condition, 279.
— the matrimonial, modifications of which it is susceptible, 280.
Oontractual relations, and those dependent upon condition, their differ-
ences examined, 233.
Copyright, the enjoyer of a, not invested with a condition, but with &
species of property, 293.
— why regarded as property, 294 5.
Corporel injuries, simple and irreparable, 244.
— insult, s complex offence, affecting both person and reputation, 247.
Corporate body, offences against the property of a, 252 n.
Corporation spirit, attachment, geal or ‘ esprif de corps,” 113,
Country scene, a, the pleasures of, analysed, 42 2.
Cowardioe, to what class of motives it belongs, 116.
Crime, to be reprobated, on purely utilitarian grounds, 9, 137n.
Oriminasl law, 309, 330.
— 3866 also Law,
Criminative circumstances, ses Oircumstances.
Cromwell, Oliver, his supposed indifference to suffering, 57.
— easily moved to tears, 57.
Cruslty, class of motives to which it belongs, 114.
— to animals, rationale of legielatiun regarding, 311 n.
COulps, meaning of the term, 94, 95, 95 .
— 8ine dolo, 94.
— lata, levie, levissima, the expressions criticised, 94.
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Curiosity, as a motive, 107.
its different effects illustrated, 107. *

D.

D’Aguessesu, the Chancellor, his suggestion of the phrase  droif entio les
gens,’ 336 n.
Danger, a branch of the secondary mischief of an act, 153.
— of a mischievous act, whence it arises, 155.
— and alarm distinguished, 157.
— of an act, due to the real mental attitude of the actor, 164.
— physical, as impairing the influence of the penal snnction, 174, 175.
Desth, the penalty of, see Capital Punishment.
Declaration, the, of Independence of the United States of America, 336 n-
— the, of Rights, of Massachusetts, 336.
of Virginia, 332, 336.
of North Carolina, 335.
the phraseology of these instruments criticised, 335, 336.
Defamation, the offence of, its nature analysed, 246.
— political, how classed, 289 n.
reluctance under popular governments to submit it to penal legis-
lation, 319 n.
— and see BReputation.
Defraudment, the offence of, 251, 308.
Deity, the, qualities attributed to, 1235.
Delegatus non potest delegare, the maxim ridiculed, 132.
Deliberstion, as an indication of the disposition of an offender, 150.
Deliotae, publica et privata, of Roman law, 300 n,
Delinquency, offences of mere, 211.
— and see Offences, Bemi-publio.
Denmark, s sect of religious enthusiaats there, noticed, 140.
Depravity of disposition, ses Disposition.
Derivative evil of an act, what, 153.
— pains of sympathy, among the pains of punishment, 176.
Derecho, & Spanish term for law in abstract, 324 .
Descent, relationship by, 257,
Desertion, military, the offence of, 287 n.
Desire, pain of, & species of pain of privation, 38.
— physical, the general term for a certain motive, 105.
— sexual, the neutral term for a certain motive, 105 n.
Detainer, of immovables, a term of English law, 255 and n.
— see aleo Detinue.
Detection, what meant by, 146.
— fear of, as an element in the tutelary motive of self-preservation, 147.
the force of certain standing tutelary motives depends upon, 146,
147
— uncertainty of, as diminishing the efficacy of the penal sanction, 31%.
Determinative, as a term for  Motive,” g8 n.
Detinue, and detainer, ss offences of Englich law, 250%., 355 and n.
Detrectare militiam, meaning of the expression, 237, 338 n.
Detreotation, a8 a term for 8 certain mode of offence, 237, 238 0., 262
273, 274.
¢Dictates’ or ‘laws’ of partioular motives, convenience of the expresion,
111,
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Diet, scanty, why an efficacions punishment for offences through the
motive of ill-will, 196.
Disabiement, 88 a result of punishment, 170, 171 n., 195, 196, 195, 202.
Disappointment, pain of, a species of pain of privation, 38.
Disocoercive law, 330.
Discourse, acts of, se¢ Aot,
Disgrace, fear of, as a motive, 109.
Dishonour, fear of, 109,
— pains of, see Il1l-name.
Displeasure, the motive of, placed in the class of bad motives, r1g.
under what circumstances social in its effects, r27.
— a motive less constant in its operation than the motives of the self-
regarding class, 167.
Disposition, the, the general subject of, treated, 131-151.
what, 131.
an element in determining the geneisl tendency of an act, 71.
its influence in the production of the secondary mischief of en
act, 164.
its effect upon alarm, 168.
‘ the sum of the intentions,’ 142.
penal law how far concerned with, 132,
good, bad, depraved, virtuons, vicious, beneficent, meritorious, perni-
cious, mischievous,sound, firm, application of the terrs to, 131, 132.
indications concerning, sffoided by the strength of temptation, 148.
depravity of, indicated by an offence, rules for estimating, with
llustrations, 149, 150.
indications of, atforded by the deliberation accompanying the
offence, 150.
its character s matter of inference, 133.
the grounds of inference r?guding it examined and illustrated,
133-141.
its iuvesgigution, why important, 151.
— a good, coupled with a mischievous habit, impossible, 133 n.
Divigion of offences, see Offences.
Dolus, the term in Roman law, 94, 95, and 95 n.
Droit, a French term for law in abstract, 324 2.
— entre les gens,’ instead of * droit des gens,’ suggested by the Chancellor
D’Aguessoau, 326 2.
Drugs, sale of unwholesome, under what class of offences it falls, 246 2.
Drunkenness, ite place in a classification of offences, 246 n.
— and see Intoxication.
Duel, refusal to fight a, why associated with cowardice, 109 n
— &, bribery at an election, munificence in charity, war, alike results of a
single motive, 110.
Duelling, motives to and againat, examined, 109 .
Dumplers, a religious society, noticed, 11,
Duration, a8 an element in pleasure, and pain, 30.
illustrated, 32.
Duress, 254 1
~— and see Compulsgion.
Duty or obligation, implied in the conception of Hght, 324 n., 225 n.
— absolute, one without reciprocity of right, 290.
~ relative, 390.
— breach of, as a term for & forin of offence, 363, 263, 366, 371, 272, 274,
a76, 278, 283.
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B

Base, love of, ags a motive, 117,
as a motive, among those most constant In their operation, 165.
different acts to which it conduces, 117, 118.
a8 an occasional tutelary motive, 146.
appropriate punichment for offences induced by, 196.
Economioal effects of a religious persuasian, 64 n.
Education, a branch of the art of government, 311.
— public, 312.
— private, 270, 313.
— physical, mental, 61,
— ag influencing zensibility, 4£. 60, 61.
— as influenced by religious profession, 64.
Blection, the doctrine of, as & substitute for a moral standard, 17 n.
Elopement, as an offence, 263, 371, 272, 274, 376.
Embezzlement, as an offence, 250, 252.
— appropriate punishment for, 196.
— bresach of trust, an element in the offence of, 250.
— and theft, the different penalties for, their rationale suggested, 172 2.
Emigration, as an offence, 288 ».
Endamagement, an offence against property, 350.
— and see Propzrty.
Enjoyment, pleasures of, and those of expectation, distinguished, 36, 37
Enmity, pains of, analysed, 39.
— pains of, and thoee of malevolence, distinguished, 41 7.
Ennui, natare of the pain indicated by the term, snalysed, 39 .
Enthusiasm, or enthusiastic zeal, 111.
Entry, forcible, 254, 255.
Equability as a property of punishment, 190, 191.
Equable, punishment, what, 1go.
Equity, natural, as a moral standard, 17 5.
Error of opinion, fitting mode of dealing with it, 177.
— culpabilis, and other phrases, suggested to indicate certain mental
attitudes, 95 2.
Espionage, as & public offence, 286 n.
Esprit de corps, English equivalents for the phrase, 113.
Esse, motive in, what, g9, I00.
Ethics, in general, defined, 310, 312,
— private, what, 270, 309, 310,
and legislation, limits between, 309-323.
the leading branches of, 312.
place of, in cases unmeet for legal punishment, 314.
the rules of, their dependence upon preceding legislation, 322.
Events, the consequences of acts, 77.
Evidentiary circumstances, fo,
Evil and good, of a third order, as the result of an act, 163 2.
Example, a lending end of punishment, why, 171, 193, 195.
— & more important object in punishment than the reformation of the
offender, 200.
Exciting canse, what so termed, 44.
Exculpative circumstances, what, 8o.
Executive, the, a branch of sovereign power, 299 2.
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Exemplarity, as a property of punishment, 193, 194, 195, 200, 203.
Exemption from punishment, various grounds of, and their rationale
exumined, 173, 174, 174 ®, 175 176, 177.
Expectation, pleasures of, analysed, 36, 37.
or apprehension, pains of, 41.
Extenuative circumstances, what, 8o,
Extent, as an element in the value of pleasure and pain, 30.
Extortion, the offence of, analysed, 251,
Extra-regarding and self-regarding pleasures and pains, 41, 410,

F.

False consciousness, see Consoionsnesa.
— news, dissenination of, an example of a semi-public offence, 246n.,
353N,
Falaehood, a3 an element in offences against property, 347.
— offences by, one of the divisions of multiforin offences, 208,
proper method of classifying, 207 n., 223.
their divisions. 231, 233,
their subdivisions, 231, 223.
their points of agreement and difference, 221, 2322
and concerning trust, their connexion, 2432.
— unproductive of material resulte, no offence, 223.
Fame, love of, 88 3 motive, ses Reputation.
Family spirit, or attachment, the motive to which it belongs, 113.
— spirit, or attachment, its influence, 54.
— or domestic relations, 255-286.
natursl, 256, 257, 258.
Fanaticism, or fanatic zeal, motive indicated by the terms, 111.
— lack of restraining motives to, 168 .
Feoundity, or fruitfulness, an element in the value of pleasure and pain,
30.
Felton, his assassination of the Duke of Buckingham used to iilustrate the
relation borme to its consequences by the circumstances attending
an act, 8.
¢ Piat justitia ruat ccelum,’ the maxim ridiculed, 14n.
Fidei-commissarius, 226 n.
Filial condition, the, offences concerning, 276-278.
offences concerning, featores which distinguish them from offences
against other conditione, 276, 277.
offences concerning, their correspondence with offences touchimg
the condition of parentality, 277.
Fillality, or filiation, the terms considered, 276 n.
the relation of, 257.
Fine, se¢ Punishment, pecuniary.
Firmness of mind, as inflaencing sensibility, 48, 48 2.
¢« Pitness of things,’ the, a3 & moral atandard, an example of the application
of the principle of sympathy and antipatby, 17 n.
Forbesrance, service of, 292.
Foroe, as an element in offences against property, 248.
in offences against the person, 253.
in the complex offences concerning property and person together,
354, 255-
— the elementif, as distinguishing robbery from theft, 351.
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Forace, pbysical, the groundwork of the family relations, 259 n.

— the public, offences against, 218, 387 n.

— and se Offences.

Forcible seduction, see 8eduetion.

— entry, see Entry.

— detainer, see Detinue, Detainer,

Foreigners, offences against, 286 x.

Forgery, the offence of, 223,

Form of laws, its importance, 335 n.

— of laws, mischievous results of its present Imperfection illustrated,

3357.

Frand, the conception analysed, 251,

— mercantile, its leniont penal treatment in legal systens, as contrnsted
with that of other offences of the same class, rationale of suggested,
1728,

— against the coin, 1811, 183.

— eale of bad bread an example of, 2¢6.

Fraudulency, as characterising a species of offences against property,

247,
Fraudulent, the term, when applied to offences against property, 347.
— obtaininent or defraudment, 251.
Frederic II of Prussia, his Code, 333 7.
Frugality, as a quality of punishment, 194, 195, 196, 302.

a.

Geaming, a8 an offence, 253n., 203 7.
Gentoo religion, regard shown by, for the interests of the inferior animals,
3lon.

Gentilhomme, the condition of, in what it consists, 294.
Gesetz, its meaning contrasted with that of Reoht, 324 7.
Qlory, love of, 108, 110.
— see also Reputation,
God, the will of, as a standard of right and wrong, 21, 22.
— seo also Theological principle.
— the fear of, the love of, under what class of motives they fall, 111,
— offences against, distinct from those against religion, 2207,
Gondemar, Spunish ambassador at the Court of Jamnee 1, 327 n.
Good, proper sense of the term, 31, 87.
— and bad sense, meaning of the phrases, 103.
— of a third order, 163 n.
— a8 the result of an act producing primarily evil, example of, 157, 163 .

producing primarily good, example of, 163 5.
— intention, see Intention.
— motive, see Motive.
— name, pleasores of a, in what they consist, 35.

a8 a motive, 108,

different terms for, 108.

varying effects of, illustrated, 109.
— see also Reputation,
— tendency of an act, how ascertained, 31, 32.
— will, placed in the class of ‘good’ motives, 110

classed as a purely social motive, 131,
standing tutelary motive, 143.
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Good-will, the motive most conformable to utility, 12r1.
under what circumstances its dictates may be adverse to utility, 122,
tendency to deprive of the services consequent upon, the gist of
an offence against reputation, 210.
Qovernment, the, what, 218,
— ita necessity, 214 2.
— its end, 0.
— the operations of, their proper aim, 315.
forms which attacks upon may assume, 314, 215, 317,
— as an influence upon sensihnlity, 63.
— the educational influence of, 63.
— operates by punishment and reward, 7o.
— the art of, what meant by, 310.
comprises legislation and administration, 3tI.
— self, the province of private ethics, 270, 310.
Gratitude, to what class of motives it belongs, 113.
Greek nomenclature for the classification of offences, its convenience ad-
vocated, 287, 288.
Grief, external indications of, fallacious, 57.
Grotius, bis works noticed, 329 n.
Guardisn, and ward, the relation of, one of the family conditions, 260.
— and ward, the relation of, its rationale, 266, 267, 268, 26g.
— nature, extent, and duration of his powers and duties, 269, 270, 271.
— detail of his powers insusceptible of exact definition by legislation, 270.
— points of resemblance between the condition of, and that of parent and
busband, 275, 282.
— the condition of, offences affecting, 270-272.
Guardianship, a private trust, 270, 273.
— the perpetual, of women, 268 n.
— offences affecting, 370-3273.
— who liable to be placed under, 267, 268.

H,

Habit or practice, a, what, 124%.
— or practice, 8, distinguished from a repetition of acts, 75.
distinguished from a repetition of scts, and from an aggregate
of acts, 75n.
~— of offending, to be considered in the adjustment of punishment to
offences, 183, 184
Habitusl occupation, es influencing sensibility, 44, 51.
— offences as a subject of punishment, 183.
Happiness, in what it conaists, 7o0.
— general ethical rules upon which it depends, 312.
~ concurrent requisites to the production of, 267.
— the principle of the greatest, as a phrase alternative to that of the
principle of utility, 1 n.
Hardiness of body, as influencing sensibility, 44, 46, 47.
Harmony of sound, in legal maxims, preferred to sense, 14, I15.
Hastings, Warren, referred to, 14n.
Health, as influencing sensibility, 44, 45.
Heedleas act, a, what, 8g.
Heeodlessness, a mode of unadviseduess as to the circumstances attending
an act, 92,
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Heedlessness, Latin phrases indicating, 95 n.
— its influence upon alarm, 165.
— in the exercise of judicial trust, 286 2.
Helvetius, referred to, 104 n.
Hercules, his deliverance of Theseus discussed, 113 n.
Heresy, as an offence, 28¢g n.
Hindoo, see Gentoo.
Homioide, its place in a classification of offences against the person, 245.
— through the motive of religion, not therefore innocent, 165 2.
Hunger and thirst, as motives, 105 and n.
Husband, what, 278.
— rationale of the powers with which he is invested, 279.
— relation of to the wife, a complex condition, 280.
— the condition of, its resemblance to and difference from that of parent,
280.
— and wife, the relation of, examined, 248.
its utilitarian basis, consent, 279.
involves & reciprocity of right and duty, 279.
different rules regarding it, in Mahommedan and in Christian
countries, 280, 281,
offences to which the condition is liable, 280-282.
modifications of which the contract between them is susceptible, 280,
a81.

L

Idiosyncrasy, the term explained, 56 .
Idleness, as an offence, 353 n., 288 5,
Ignominy, fear of, uature of the motive, rog,
Ignorance or knowledge, as influencing sensibility, 47, 48.
Ignorant, what meant by, 48.
Il-name, the pains of, terms indicating, 39.
analysed, 39.
positive, illustrated, 39 n.

Ill-will, sec Malevolence.
Imagination, pleasures of the, in what they consist, 36.
— pains of the, 40, 41.
Immoral publications, the offence of issuing, how classed, 389 n.
Immovsbles, cxamples of offences epecially concerning, 345 ., 254, 255.
Imperfection, bodily, as influencing sensibility, 44, 47-
Impey, Bir Elijah, referred to, 14 a,
Imprisonment, as a punishment, 197.
— example of some of the evils resulting from, 42 n.
Imprudentia, a term for unadvisedness, 95 n.
Impunity, the grounds of, 171-1%7.
~— see also Punishment, cases unmeet.
Incendiarism, as an offence, 181 ., 255 7.
Incest, as an offence, 247 2.
Inolination, bent of, as influencing sensibility, 49.

and bias of sensibility, distinguished, 49.
Incontinence, as an offence, 247 n.
Inoorporeal objects, regarded as property, 231.
— property, copyright an example of, 393, 294.

condition, reputation, liberty regarded s species of, 231,
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Inducement, & inore comprehensive term than motive, 97 n.
Industry, paralysis of, among the evils of a third order resulting from an
offence, 163 .
— stimulus to, among the beneficial consequences of a third order flowing
from a good action, 163n.
Ineffloaciousness of punishment, 172-175, 315.
— 8¢¢ ols0 Punighment,
Infamy, fear of, nature of the motive, 109.
Infangy, as impairing the efficacy of punishment, 173, 315.
— rationale of its subjection to guardianship, 267.
Informers, prejudice sgainst, irrational and mischievous, 130.
Infortunium, meaning of the term, 94.
Ingratitude, whether a fit subject for penal legislation, 318.
Injury, simple lascivious, and rape, distinguished, 253.
Inobservantis, a term for unadvisedness, 95 n.
Inssne, the, calculate consequences, 188 and n.
Insanity, s a ground of impunity, 173.
— a8 affecting senmbﬂlty, (38
— little variety in, 51.
— rationale of its sub)ectlon to guardianship, 267.
Inscitia, a8 a legal term, its meaning, 95 ».
— culpabllu and inculpabilis, the expressions suggestod, 95 .
Insolvenoy, nature of, as an offence, examined, 248 and .
Instruotion, the proper remedy for offences of opinion, 177.
Insult, corporal, as an offence, 247, 254.
Insult.mg menacement, 247, 254.
Intellectual powers, the, strength of, as influencing senslbxhty, 44, 48.
— faoculty, the, and the will, contmted, 97-
Intention, whst it concerns, 82.
— identified with ‘ will’ 82.
~— ita relation to the consequences of an act, 71, 133.
— and motive, confused, 93.
— motives the causes of, 143.
— the terms good and bad as applied to, considered and illustrated, 87, 88,
2, 93, 120.
— gogd, 3hough both motive to and consequences of the act, bad, 93, 94.
— innocent, when may be 8o termed, 94
— a8 determining the character of an offence, illustrated, 250, 251.
— absence of, & ground of extenuation, g6.
Intentional, its meaning, 82
~— when synonymous with voluntary, 82.
Intentionalitas, the term suggested, g5n.
Intentionality, the general subject of, examined, 82-88.
~ uses of » minute analysis of, 84n.
— importance of the investigation, 133.
~ lta connexion with consciousness, 91.
—~ its relation to the various stages of an act, 83.
~ the mental attitude in respect of, nunule]y analysed, 83 n.
- inge{era.nce to an act, and to the consequences of an act, distinguished,
—its mﬂuenee upon the mischief of an act, 163, 164.
— ita various modes, 84, 85.
illustrated, 85, 86, 87.
Intentions, the consequence of motives, 93, 142.
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Intentions:—
— disposition, the sum of the, 142.
Interest, self, the only adequate motive, 313.
Interesting perceptions, a general expression for pleasures and pains, 33.
Internal jurisprudence, see Jurisprudence.
International, a novel term, 326.
— law, a phrase more expressive than ‘law of nations,’ 326.

its province, 337.

distinguished from internal, 327 n.
Intoxication, as illustrating the forms which the mischief of an act may

assume, 150.
~— & temporary inganity, 173.
— a8 rendering punishment inefficacious, 173, 315.
— not & ground of absolute impunity, 173 n.
Inundation, criminal, as a semi-public offence, 255 n.
Invasion, the offence of contributing to bring about, 215.
Investitive event, or circumstance comstituting the ground of title,
248.

— and divestitive, the terms, 289 n.
Involuntariness as & ground of exemption from liability, 175.
Involuntary act, an, why not alarming, 164.

illustration of, 89 n.
— see also Unintentional.
Irritability, in relation to sensibility, what, 46.
— contrasted with hardiness, 46.

with firmness, 48.

J.

James I, his antipathy to the Arians, 202,
— his book against Vorstius, 20n.
— his ‘ Counterblast to Tobacco,” 21 n.
Judge, the, his office in giving effect to circumstances influencing sensi-
bility, 65, 183,
Judge-made law, English, its introduction into India reprobsted, 147.
¢ Judgment,’ a, what, 26 .
Judicial sentence, beyond the law, as rendering punishment ineficacious,
173, 315.
Judicial tnfst, see Trust.
Judiciary or common law, xii, 335 7.
Jurisprudence, ite branclies, 323-330.
— ancient, and present (or living), 318.
— censorial, 324
— civil and penal, 329.
— expasitory, 324, 325.
authoritative, or unauthoritative, 334, 325.
history of, its uses, 328, 329.
internal, its subject-matter, 327,
subdivided under national and provincial, 327.
distinction between it and international, illustrated, 327 5.
— local (or particular), 325, 327, 328.
— municipal, senaes of the term, 328 n.
— statutory and customary, terms indicating the mode of expression of
the laws, 339,
— universal (or general), 335.
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Jurisprudenoe, nniversal—
examplen of tepics falling under, xi, 326.
eircumstances determining the distribution of its subject-matter,
34
Jus, meaning of the term contrasied with that of ‘ Lex,’ 324 n.
Justice, the dictates of, what, 136 n.
— ite dictates and those of bemevolence, supposed conflict between, 135,
126 nn.
— an offence against, what, 213, 218,
— and é)oh'ce, intimate though distinguishable connexion of their functions,
216 n.
— offences against, 286 n.
Justinian, his legislation noticed, 324 &.

K.

Knowledge, as influencing sensibility, 44, 47.
Kuighthood, as a civil condition, the elemonts constituting it, 292.

L.

Labour, penal or hard, as  reformatory punishment for certain offences,
1g6.
as a chronicsl punishment, 300.

Lage, the Anglo-Saxon term, its meaning, 324
Lasciviousness, motive indicated by the term, 106.
Law, conception of, its necessary imperativensss, how obecured, 333.

implies that of an offence, 333.
— acience of, its relation to the art of legislation, xiii.

a branch of the ‘logic of the will,’ xiii.
— a command or its opposite, 33a.
— givil, its relation to penal, vii, 309, 333
~— penal, its unmethodical character in systems generally, 300 .

its subject, 70.
~— common or judiciary, xii, 335.

its mecessary uncertainty, 335.
— coercive, discoercive, declaratory, simply imperative, punitory, their

festures and relations explained and illusirated, 330, 331.

— oonstitutional, a necessary branch of a complete body of law, 334.

its ralation to the other branches of the body of law, 334.

its province, 334
— 8, &z poet facto, punishment inflicted by, inefficacions, 173, 315
— &, unpromulgated, 173, 315.
— judge-made, 14m.
— moral obligation of obedience to bad, the question suggested, 322 %.
— obligation the necesasry consequence of law in ite operation, 258.
— the term, ita abstract and concrete senses, 334 n.

terms in different languages to indicate, 394 7.
lack of an English word to express the distinction, 324 n.

— », what, 3j04.
— a, digtinguished from s statute, 330n.
— a declarstory, not strictly a law, 330 7.
— the, what indicated by the term, 324.
Laws, the result of mutoal fear, 311 5.

BENTRAM A B
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Legge, the Italian term for law in concrete, 324.
Legislation, art of, a branch of the science of jurisprudence, 323.
— a branch of the art of government, 311,
— and administration, distinguished, 311.
— virtues and vices as such, why not a fit subject for penal, 316-333.
— and ethice, their relation, the general subject treated, 309-323.
— the form of, its importance, 335.
its present imperfection, 335.
results of its unscientific character, illustrated, 335.
— limits of its interference with human action, 370, 314.
— religion as a suhject of, sec Roligion.
— the sclence of, scheme of a complete series of works upon, x.
what it properly comprises, vii.
its aim or province, 170, 323.
Legislative, the, a branch of sovereign power, 289 n.
Legislator,rules to guide him in the adjustment of9 punishment to offences,
183

Legitimation of children, by the subsequent marriage of parents, 276.
Ley, a term for law in concrete, 324 n.

Libel, what, 221 n.

— s¢e also Defamation.

Liberty, regarded as an incorporeal object of property, 231.

— a corresponding term to privilege, immunity, exemption, 263.

Life, the love of, among the motives most constant in their operation, 165.
Lineage, see Race.

Loi, a term for law in concrete, 324 n.

Love, various senses in which the term is employed, 106 n., 113.
Touis XV, hin religious persecntions, 140.

— his ‘Code Noir,’ 311 1.

Lust, an unneutral term for a certain motive, Iog4, 118, 119.

~— neutral phrase for the motive indicated by the term, what, 105 .
— why properly termed a bad motive, 118, I19.

M.

Madmen, see Insane.
Magistrate, the parent a kind of deputy of the, 63.
— the, a kind of tutor to the members of the State, 63.
— see also Government.
Mghommedan religion, the, regard for the inferior animals shown by,
3lon.
Malevolence, synonyms for Lhe term, 36.
— pleasures of, in what they consiet, 36.
motive correaponding to, various terms for, 114.
— the motive of, examples of the different actions produced by, 114, X1i5.
— as & motive not always indicative of a bad disposition, 14I.
— the pains of, analysed, 40.
Malo animo, meaning of the expression, 95 .
Mandeville, referred to, 104 1.
Maria Theress, the Empress, her penal legislation noticed, 333-
Marital condition, nature of the obligations it involves, 278.
— see also Husband.
Marrisd state, the, as influencing sensibility, 54 .
Marrisge, relationship by, what so termed, 257.
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Marriage, nalure of the relation, examined, 2y8-381.
— it bagis, contract, 279.
— chance of advancement through, among the advantages incident to
certain relations, 285.
— incapacity to contract, among the disadvantages incident to certain
relations, 286.
Master, the, condition of, 261-263.
under what circumstances one of obligation, 261.
points of resemblance between it and that of parent, and of husband,
275, 380.
invo71§'es no fiduciary relation, 262,
offences to which it is exposed, 261-264.
offences to which it is exposed, their correspondence with those
touching the condition of servant, 265.
— and servant, rationsle of their legal relations, 260.
modes of the relation, 263.
- and apprentice, the relation of, & civil condition, 262 .
a mixed condition, 262 n.
Mastarship, see Maaster—the condition of.
Material, meaning of the term, 70, 77, 98,
— circumstances, see Circumstances.
— consequences, see Consequences,
Maternity, 257, 276 n.
Matrimonial contraet, 280.
~— relations, 280.
— g6¢ also Husband and wife.
Meand, » man's, what comprised under the term, 52.
— the relation borne by, to wants, constitute the ‘ pecuniary circumstances,’

53.
Meaohanioal invention, as a consequence of the motive of the love of ease,
118.
Member of Parlisment, his character why likely to be comparatively good,
124,
Memory, pleasures of the, 36.
— pains of the, 41.
Menaoe, sce Monaoement, Threat.
Momement, w8 & form of offence sgainet the person, 244.
— wrongful, 245 and .
how related to restrainment and compulmou, 2461,
examples of semi-public offences by, 246.
— insulting, & complex offence, against person and repulation, 247, 354.
Mental conditions as influencing sensibility, 47, 48, 51, 56.
— injuries, simple, what, 244, 245, 246 n.
— attitude, its relation to the secondary evil of an act, 163, 164, 165.
Meroantile fraud, #6¢ Fraud.
Method, logical, 1ts utility, 204 n.
— the value of thst adopted in the division of offences. 299-302.
Military, or public force, the, offence against, 317, 266 n.
Mijlitiam detreotare, meaning of the expression, 237 n.
Mind, sct of the, what, 47.
— radical frame or temperament of the, as influencing sensibilily, 55.
— and body, both alike objects of offence against the person, 243, 245 7.
their intimate relation, 36.
Missdvised act, a, what, go.

Ab2
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Misu}visednoss as to the circumstances accompanying an sct, modes
of, go.
— Latin terms for, g5 n.
— its influence npon secondary mischief, 165.
Mischief of an act, what, 152.
primary and secondary, 153, 302, 304, 305, 306.
either original or derivative, 153, 305.
the secondary, of what it consists, 153.
how influenced by disposition, 168.
when at its maximum, 163.
its first branch (alarm) sometimes, its second (danger) always,
contingent, 159.
example, showing the various forms it may assume, 154.
examined, by reference to its nature, its cause, the party the object
of it, and the forms it may assume, 158, 159.
eolf-regarding and extra-regarding, 159.
private, semi-public, public, 159.
its forms illustrated, in the case of intoxication and in the mon-
payment of a tax, 159, 160,
— of an offence, affected by the character of the motive, 130,
— of a third order, as the consequence of an act, 163 n.
— where none, punishment groundless, 171.
— where outweighed, punishment groundless, 171.
— under what circoumstances it is outweighed, 172.
— none, where consent of the sufferer given, 171.
— character of the, caused by offences of the different classes, 302-307.
Mischievous act, consequences of a, 152-16¢.
~— how one tends to produce another, 153.
Mis-supposal, a, what, go.
— as a ground of extenuation, g6.
— or mistake as a ground of exemption from punishment, 174.
— its influence upon the secondary mischief of an act, 165.
— importance of its investigation, 133.
Mistake, sc¢ Mis-supposal.
Monsrchy, pure and mixed, 290 n.
Monastic condition, a possible exsmple of a useful relation of absolate
duty, 2go.
Monopoly, 332.
— copyright & apecies of, 393.
Montesquieu, his works noticed, 181, 185 n., 192, 329 n.
— his speculations on the theory of punishment, noticed, 185 n,
Moral influence, see Ethics.
— lesson, how punishment operates as a, 184.
— sanction, the, ge¢ Banction.
pleasures of, see Good-name, Reputation.
pains of, see T11-name.
— sense, the theory of s, an example of the application of the principle of
sympathy and antipathy, 17 n.
— principles, mischievous, #e¢ Opinion.
— sensibility, what, 49, 50.
and moral biss, distinguished, 50.
Morsls, private, se¢ Ethios,
Moralists, favour shown by some to the ascetic principle, g.
Moravianas, s religious society noticed, 11.
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Motion, as related to intentionality, 83 n.
Motive, the general subject of, considered, 97-130.
— the general subject of, utility of its investigation, 97, 129, 130.
— the term, ite widest sense, 97.
ambiguous sense of, 98,
figurative and unfigurative senses of, 98.
— finducement’ & more comprebensive term for, 97 n.
— merely plessure or pain operative in a certain manner, 101 %.
— necessarily refers to action, 9.
— the cause of intention, 88, 142.
— mode of its operation g0 a3 to cause action, 99,
— practical, what, ¢8.
— to the understanding, how it may influence the will, 101,
— interior and exterior, 9g.
— in prospect and in esse, 99, Too, IO0I.
— or cause productive of action, to be distinguished from ground of ap-
proval of action, 32, 23.
— or temptation to an act, what constitutes it, 41.
— its tendency to cause s repetition of like acts, how calculated, 167,
~ its relation to the general tendency of an sct, 71.
— its place in furnishing indications as to the disposition, examined, 134-

341.
— dependence of the disposition upon it, 142.
— general efficacy of s species of, how measured. 167.
— the reformatory character of punishment, how related to, 1g5.
— good end bad, the terms as applied to, 101, 102, 102 @, 103, 118, 119,
130, 129, 130, 166, 167.
inconvenience of 80 classing, 119
none constantly so, 101-105.
— good or bad. none constantly so, demonstration of this proposition, why
difficult, 103.
none constantly eo, illustrations of the proposition, 106, 107, 108,
10g, 110, 118,
under what circumstances motives may be so styled, roz, 118, 120.
only by reference to ity effects, 102.
by reference to the resulting intention, 120.
what motives may be 8o distinguished, 119.
— the same, may produce any sort of action, 102, 103, 118, 128.
illostration of this, 106-118.
— relation of, to the secondary mischief (alarm and danger) of an act or of
an offence, 130, 164, 1635, 166.
— goodness of, does not take away but sometimes enhances the secondary
mischief of an act, 165, 166 and nn.
— badness of, does not take away the secondary good consequences, 166.
when an aggravation of the mischievousness of an act, 166.
the degree of aggravation produced by, how calculated, 167.
— bad, sometimes preductive of lees secondary mischief than good, 166 n.
Motdves, with what description of, the analysis is concerned, 98.
— catalogue of, oorresgonding to those of pleasures and pains, 105-T21.
~ names applied to, often beg the question of the quality of the, 104.
— advantage of neutral appellations for, 105 n.
— coercive, what meant by, 240,
— oonflict among, and illustrations, 127, 128
— which most frequently in conflict, 128,
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Motives—
— dissocial, 130, 121,
their place in the order of motives, 1a7.
not necessarily 8o in their origin and tendency, 137.
acts of bad tendency commonly due to them or to those of the self-
regarding clase, 128.
acts committed through, why less alarming than those actuated by
gelf-regarding motives, 167 and .
— impelling, what meant by, 18.
— order of pre-eminence smong, 121-127.
— most generally operative, which, 167.
— restraining, what meant by, 128.
their force how weakened by a past offence, 155.
— seducing or corropting, 142.
illustrated in the case of bribery, 240.
— self-regarding, 120, 131.
their place in the order of, 127.
acta of bad tendency, commonly due to them or to the dissocial,
128.
an act committed through, why more alarming than one actuated
by a dissocial motive, 167.
the most influential, 167.
— social, purely social, semi-social, 120, 121,
as standing tutelary motives, 147, 148
— tutelary, proservatory, or preserving, 142.
constant or standing, 143-145.
force of the, what constitutes it, 155.
occasional, 143, 145.
what olass of motives commonly operate a8, 145, 146.
Movables, examples of offences specially affecting, 254, 255.
Multiform, or anomalous offences, see Offences.
Mutilation, as & punishment, 200,

N.

National interest in general, offences against the, 214, 215, 289 n.
— wealth, offences against the, 288 =., 296, 306.
tendency of self-regarding offences to become such, 306.
Natural arrangement of the subject-matter of a science, 299, 300.
— -born subject, the condition of, bow constituted, 294.
— justice, v a moral standard, its value, 17 =,
~— relations, what meant by, 256.
contiguous and uncontiguous, 256.
Nature, the law of, a8 & moral standard, a form which the principle of
sympathy and antipathy has assumed, 17 n.
~ the law of, sometimes regarded as opposed to the principle of utility,
17 n.
7 offences against, meaning of the phrase, 303 7.
self-regarding offences, why regarded aa offences against, 306 and ».
— repugnancy to, what meant by, 17 n.
Nocessity, a term sometimes applied to the motive of self-preservation,
7.
Neighbourhood, offence agninst s, 206.
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Nomenolature, the adoption of a novel, in the classification of offences
explained and defended, 298.
— derived from the Greek, for offences againat trust, 287, 288, 289 an.
Novelty, the pleasures of, under what class of pleasures they fall, 34 2.
without corresponding poaitive pains, 39.

0.

Obligation, the conception of, 324, 225, 258, 325, 331.
— or duty, implied in the conception of right, 224, 225.
— legal, how constituted, 226 ».
— the imposition of, the mode by which the law operates, 258.
~ how enforceable, 258.
Obligations, their place in Roman law, 334.
Ooccupation, habitual, as influencing sensibility, 51,
Offence, what, 205, 309.
— the creation of coercive law, 330 n., 331.
— mischief of an, in what it consists, 41.
affected by the natare of the motive, 130,
Offences, accessory, 240, 243.
— anomalons, se¢ Multiform.
— classified by reference to the number and determinsateness of the persons
the objects of attack, as private, semi-public, and public, 205, 206
and 2., 207.
— affecting the body and the mind, distinguished, 243.
— classes of, their distinguishing features, 302—308.
— through calamity, a mode of semi-public offences, 211, 212,
examples of, 245 n.
— against a class or neighbourhood, 206 ; ses also Offences, semi-public.
— complex or compound, 211, 240 7., 343, 253, 354, 255.
— concerning condition, a division of private offences, aro.
rules for distinguishing, 232, 233.
why not claesed under offences agsinst property, 227, 3129.
trust and property, why placed under separate divisions, 226~229.
their connexion considered, 227.
oivil) 295, 296.
domestic, 261-266, 370, 286.
— and se¢ Conditions.
— also Filial, Guardian, Husband, Master, Parent, Bervant, Ward,
Wife.
— compensation, susceptibility to admit of, as a characteristic of the dif-
ferent classes of, 303—306’:
in lien of punishment for, in the different classes of, 304, 305, 307.
— division of, the general subject treated, 204-308.
method pursued in it explained and ite advantages exhibited, 204 ».
296, 299, 300, 301, 302,
— delingnency, of mere, a mode of semi-public offences, 211, 245 %.
their correspondence with private offences, 21a.
— extra-regarding, 206.
— falsehood, by, a division of multiform or anomalous offences, 207, 207 n.,
208, 307.
their place in » systematic arrapgement of offences considered,
207 n., 308.
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Offenoes, falsehood, by—
assume different appellationa according to special circamstances, 323,
their sub-diviaions, 222, 223.
their resemblance and difference infer se, 221, 222 and n.
their connexion with offeuces against trust, 142.
some characteristic features of, 308 and n.
~— individuals, against agsignable, or private offences, s¢¢ Offenoes, Private,
— intransitive and transitive, 207.
— justice, against, & division of the clase of public offences, 213, 218.
— military force, against, ses below, Public force.
~— mischief, nature of, caused by the different classes of, respectively,
302-308.
motive, importance of ita inveatigation in relation to, 130,
— MuLTIFORM, or heterogeneous, the fifth class of offences, 107.
termned also anomalous, 208 n.
irregularity of the class, 208 n.
the proper methodical classification of the subject matter of the clags
coneidercd, and a re-arrangement suggested, 207 n., 308 and 5.
characteristic features of the class of, 307, 308.
the divisions of, 208,
their relation to offeuces of other classes, illustrated, 308 and
ses also Falsehood, Trust.
— national interest in general, against, a division of public offences, 214,
215, 231.
5wealth, against, 217, 319, 288 ., 306,
felicity, against its increase, 219, 288 n.
— nature, sgainst the law of, sse Nature.
— neighbourhood, against a, 3206,
— of opinion, punishment for, wby needless, 177,
— person, against the, as a subordinate division of the classes of offences,
208, 210, 211, 243-245, 253-355.
— popalation, against, & division of the class of public offences, 217, 219,
288 n., 306.
— police, the preventive brauch of, against, a division of the class of pnblic
offences, 216, 318, 287 .
~— PRIVATE, or againgt assignable individuals, the first leading class of
offences, 205,
their divigions, 208-211.
snalysis of, into genera, 243-296.
why carried no further than Clasa I, 241,
limits between, and semi-public and public offences, difficult to
trace, why, 207 n.
distinguished from those of other classes in respect of—
the persons they affect, 303.
the nature and extent of the mischief they cause, 302, 303.
their ausceptibility to admwit of compensation, 303.
their susceptibility to admit of retaliation, 303. i
the more or less of localism of their features with a view to
description, 303.
the nature of the preventive or remedial measures they de-
mand, 304.
the extent of the disapproval they exdite, 303.
the presence or absence of a apecial interest in their prozecution
on the part of individuals or classes, 303.
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Offences, PRIVATE, distinguished from those of other classes in respect of—
the circumstances which transform them into offences of other
classes, 303, 304.
— prosecution of, motives which commonly prompt the, 166 5.
— property, against, as a subordinate division of the classes of offences,
208, 209, 247-253, 254, 255 and 8.
forms of, 247-353, 254, 255 and n.
— PUBLIC, or against the State, the fourth leading class of offences, 207.
their divisions, 213-221.
their genera or inferior dividions displayed, 286 n.~2g0 2.
their connexion with private and semi-public offences, 207 n.
charncteristic features of, 306, 307.
and see ubore, Offences, Private, distinguished, etc.
or military force, against, a division of the class of public offences,
217, atg, 387 =.
wealth, against, a division of the class of public offences, 217, a1y,
288 n.
trust, against, 228,
sec also Trust.
— religion, against, as & division of the class of public offences, 214, a19,
2120, 220 ., 289 n.
— see also Religion.
— reputation, against, 8 subordinate division of the classes of offences, and
the forms they may assume, 210, 246, 247 aud n., 253, 254 and nn,
— see also Roputation.
— Roman law, their place in, criticised, 334.
— external security of the Btate, against the, a division of the class of
public offences, 213, 286 a.
— SELP-REGARDING, the third leading class of offences, 206, 207, 213.
admit of divisions similar to thoae of private offences, 212, 213.
scts which constitute, open to dispute, 213.
examples of such offences, 241, 246 n., 247 »., 353 n., 354 n,,
a8a n,
their characteristic featares, 305, 306.
— and sge above, Offences, Private, distinguished, ete.
- Sn:grum.lc, the second leading class of otfences, what they comprise,
306, 2I1. .
through calamity, 311.
neoesaarily concern future mischief, 211,
their divisions, 311, 212.
of mere delinquency, 212,
examples of, 245 n., 246 n., 247 n., 252 &, 353, 255 n.
their characteristic features, 283 n., 304, 305.
and see above, Offonces, Private, distinguished, ete.
- lovereign;y, against the, & diision of the class of public offences,
ar4, 218,
examples of, 289 n.
— Btate, against the, or public offences, see Offonces, Public.
— trust, affecting, a division of the class of multiform offences, 207 s., 308.
their place in a systematic olussification of offences, considered,
207 %., 308.
public, 228.
condition, and property, sffecting, their relation considered, 2a}.
affecting, snalysed, 234-242.
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Offenoes, ¢ee also Trust.

— uncontiguous relations, affecting, 282 n., 283,

Offender, the position of, a8 rendering punishment inexpedient, 176, 177.

Offensive trade, class of offences under which its exercise falls, 246 n.

‘Or,’ the particle, its ambiguous eignification, and the importance of &
precise use of, 85 .

Order, good, as a moral standard, an example of the application of the
principle of sympathy and antipathy, 17 n.

Overt act, sce Aot.

P,

Pain and pleasure, the end as well as the instruments of the legislator,
24-29.
thge four sanctions or sources of, 24.
mode of estimating their valoe, 29.
certainty as an element in, 29.
duration as an element in, 29.
fecundity as an element in, 30.
purity as an element in, 30.
— the fear of, among the motives the most constant in their influence,
167.
Pains, the simple, enumerated, 33, 34-
— of sufferance and of apprehension, contrasted, 244.
Palate, pleasures and motives of the, 105.
a8 occasional tutelary motives, 143.
Parent, the natural and the legal relation of, distinguished, 274.
— the natural relation not the sabject of offence, 274.
— the condition of, a complex one, involving the relation to the child of
guardian and master, and open to the corresponding offences, 275.
— and child, the relation of, the reciprocity of right aud duty it involves,

275,
— oﬂ‘exfces affecting the condition of, examined and classified, 274-276,
276 n,
- ang husband, the condition of, points of resemblance and difference
between the relations, suggested, 28o.
— the, a8 a sort of deputy of the magistrate, 63.
Parentality, the relation of, examined, 256, 257.
- wrongfu) non-investment of, how the offence may oocur, 276 n,
Partiality, to what class of motives it belongs, 113.
Party spirit, or zeal, to what clags of motives it belongs, r13.
Patent right as an article of propertoy, 394.
Paternity, the relation of, what, 2506, 357, 276 ».
Patriotiem, to what class of motives it belongs, 113.
Payment, nature of, 88 a legal transaction, analysed, 248 n.
Paculation, the offence of, 252, 271, 273, 374.
Peouniary oircumstances, elements constituting analysed, 53, 69 ».
-— oircumsatances, as influenciug senmibility, 53.
— interest, a neutral expression for the motive corresponding to the
pleasures of wealth, 103 n.
the passion of, the most apt to calculate consequences, 188.
the motive of, placed in the class of neutral motives, 11g.
its various effecta illusirated, 107, 145.
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Peouniary interest, the motive of—
love of gain and industry alike exsmples of, 107.
mmz generally operative than that of revenge,
167 n.
offences due to, appropriate punishment for, 196.
— punishment, eminently frugsl, why, 194.
sometimes unequable, 191.
posseages the quality of variability, 19r1.
subserviency to lucrative satisfaction & quality of, 197, 200,
remiseible, 200.
— quasi, punishment, 194,
Penal code, see Code.
— labour, see Labour.
— law, limits of its conoern with disposition, 143.
—.sec aleo Taw.
Perjury, the offences of, 231, 222,
Perseoution, among the results of mistaken notions as to the dictates of
religion, 126, 140.
Porson, offences against the, see Offences.
Personation, the offence of, 221, 222,
Porsons, the services of, coordinated with things as objects of enjoyment,
209.
— and see Property.
Phantastic principle, see Oaprice,
Philanthropy, to what class of motives it belongs, 113.
Philip III of Spain, anecdote concerning his debt to certain Englich
merchants, in illustration of the province of international jurispradence,
337 1.
Physical desire, general term for the motive corresponding to pleasures
of sense, 105.
no name for the motive of, in a good sense, 103.
placed in the class of nentral motives, 119,
among the most influential motives, 167.
— ganction, one of the four sanctions, 35.
Piety, pleasures of, anslysed, 35.
— pains of, analysed, 40.
Piraoy, a public offence, 286 ».
Play, love of, as a wotive, 107,
Pleasure and pain, as sanctions, 34, 29.
the end as well as cause of action, 24.
Pleasures and phins, modes of estimating their value, 29, 30
— see also Pains.
interesting perception a term for, 33.
kinds of, 33.
law, how concerned with them, 41.
how dependent upon the relation borne to external objects, 209 n.
extra-regarding and self-regarding, 41.
— the simple, enumerated, 33.
— of skill, no motive with a special appellation corresponding to the, 107.
Police, etymology of the term, 216 ».
— the preventive branch of government, 215 .
— funotions of, their intimate but distinguishable conmexion with those
of justice, 216 n.
— offences concerning the, sce Offences.
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Politioal sanction, the, 24, 25.

— theories, the dissemination of erroneous, the remedy for, 177.

— and see Opinion.

— tumult, ¢e¢ Tumult.

Polyandry, the practice of, unknown, 280, 281,

Polygamy, the offence of, 281.

Popular prejudice, to be regarded by the legislator, 1g99.

— or moral sanction, the, one of the four sanctions, 25.

Popularity of an offender as rendering his punishment unprofitable,

174

— ag a quality of punishment, 1g8.

— of punishment, favoured by its characteristicalness, 1¢8.

Population, vffences sgainst, sce Offonces.

Possession, legal and physical, distinguished, 248, 351 2.
confused, why, 250.

— pleasure of, its nature, 34.

Power, pleasures of, their natuore, 35.
motives corresponding to, 110.

— love of, as a motive, 111,
its relation to the love of reputation, r11.
placed among the neutral motives, 11g.

— and right, the conceptions exsmined and distinguished, 224 n., 238,

325.

— coordinated with property, as an object of value, 211,

— the damestic, of husband and father, ite utilitarian basie, 259 %., 279

— sutocratic, 289 u.,

— cxecutive, 289 A,

— judicial, 289 n.

~— legialative, 289 n.

— military, 289 a.

— sovereign, 289 n.

Powoers of government, their necessary exercise as justifying the causing
of mischief, 17 n.

— foreign, their displeasure, as sometimes rendering punishment unprofit-
able, 177,

Proceptor, as s kind of deputy of the magistrate, 63.

Prejudice, sce Popular.

Presents, receiving, from foreign powers, the offence of, 289 ., 2gon.

Pride, see Roputation.

Primary mischief or evil of an act, what, 153.

— #ee Mischief

Principal, an appellation for a form of civil condition, 260.

Principle, a, what, 2 5.

Private ethics, sse Ethics.

— offences, see Offonces.

Privation, pain of, 37, 38, I54n.

Privy counsellor, the trust of, or symbouleatic trust, offence agminst,
289 n.

Probity, rules of, a fit subject for legislative enforcement, 321.

— rules of, some of them the oreation of legislation, 3aa.

— motives which prompt to, 313.

Procedure, its relstion to a body of law, necessarily settled before the
limits between the civil and penal branches can be determined, 316.

— mischiefs which it should be its province to obviate, 286, 287 nn.
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Procedure, civil and criniinal, the line between indistinct, x.
Profaneness, the offence of, how classed, 289 n.
Profeasion, as a civil condition, 292.
— a3 a civil condition, how constituted, 292, 293.
— religions, 2¢¢ Rehgion.
Profit, what, 31.
— of an offence, 179 n.
its impelling motive, 179 n.
Property, the conception examined, 52, 209, 227, 235 and n.
elements in, 309, 239, 230, 232, 235 7.
benefit to the proprietor, 229.
a corporeal object or thing, 209, 230.
disposition and user unrestricted, 229.
obligation to non-interference on the part of others, 229,
232, 235 7.
— *means,’ their relation to, 53.
— object of, lovse applications of the phrase, 230, 231, 232,
condition as an, 210, 227, 231.
copyright a8 an, 293.
incorpores] objects treated as, 231.
liberty as an, 231,
& monopoly as an, 332, 293.
& patent right ne, 294.
perzons (in Roman Jaw) as the, 231 5.
persons under legal obligation regarded as, 233.
persons, services of, as the, 231 5., 249
reputation as an, 231.
trust as an, 231.
the phrase properly restricted to corporeal objects, 230.
— offences against—
related to the rules of private ethics concerning probity, 323.
their rationale less obvious than those against person and reputa-
tion, 235 .
snd those against condition and trust, their connexion, 217, 229.
snalysis of the forms they may assume, 247-252.
against the right to, and against the actual enjoyment of, distin-
guished, 247, 248.
the enjoyment of, analysed, 249, 250, 251.
the right or title to, analysed, 347, 248.
falsehood a8 an element in, 247.
force as an element in, 251.
the thirteen principsl kinds or geners, named, 253.
and person together, 254, 255.
semi-public, 252, 253 .
self-reganding, 253 n.
technical term for certain, in English law, 255.
— right of, distinguished from physioal possession, 748,
rationale of its recognition by legislator, beyond the ecope of the
work, 235, 236.
lsw conferring, its primary aspect, mischievous, 335 n.
— suooession to, among the advantages attending certain relations, 285.
— the term, application of, ses above, Object of.
— value of an article of, elements constituting the, 32,
— yariation in value of an article of, its rationale, 32.
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Prosscution of offences, motives which usually prompt the, 166 n.
Prosecutor, his motive wholly immaterial, 130.
Proviséon.s, unwholesome, their sale, under what clase of offences it falls,
246.
Prudsnoe, a duty of private ethics, 312.
— in little need of a.if from legislator, 319.
— connexion of, with probity and beneficence, 31a.
Public, the, what, 213.
— the, as the beneficiary in s trust, 228.
— offences, see Offences.
— opinion, how related to the popular sanction, 25 n.
— gpirit, a8 prompting the prosecution of offences, canvassed, 166,
to what clasa of motives it belongs, 113.
Publications, immoral, the effence of issuing, how classed, 289 n.
Puffendorff, his works noticed, 329 n.
Pulse, the, as furnishing a reliable indication of grief, 57.
Punishment and reward, the instruments by which government operates,
y0.
— demand for, a8 dependent on the state of the conscioueness, 9.
as affected by the motive of the offender, 130.
— ia an example of a consequence, primarily mischievous, secondarily
beneficial, 157.
— abatement of, compenaation for the offence, a3 a ground for, 172.
sirength of temptation as a ground for, 180.
— acute, 200,
— adjustment of to the offence, ses below, Proportion.
— an artificial consequence of offences, 203.
— apportionment of to each portion of the mischief, to be simed at, why,
181.
— illustration of this, 181 1.
— capital, considered, 196, 197, 199.
— cases unmeet for, 170-177.
place of ethics in, 314.
— certainty of, its effect, 156, 183, 184.
— characteristicalneas as a property of, 192, 193, 194, 203.
retaliation an example of, 193.
exemplarity as s result of, 194.
— chronical, 200.
~— compensatoriness, or subservienoy to compensation, a property of, 195,
197- . . .
pecuniary penalties as possesaing the quality, 203.
— 88¢ also Pecuniary.
— commensurability as a property of, 197, 203.
ite rationsle, 191, 202,
mode of securing, 193.
— the conscionsness, its stato ae affecting the demand for, 95.
— disablement as a subordinate property of, 171, 195, 196, 302.
— éffect of, depends upon the sensibility, 1go.
real nnge apparent contrasted, 193.
— equability as a property of, 190, 191.
— exemplarity 88 a property of, 193, 194
its rationsale, 193.
mway result from characteristicalness, 194.
increases the apparent magnitude oi‘. 195.
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Punishment, expense of, the proporties which tend to diminish, 302.
— expensive, too, or unprofitable, see Unprofitable,
— frugality as a property of, 194, 202.
a quality of pecuniary punishment, 194.
— frugality of, diminishes its apparent magnitude, 195.
— groundless, under what circumstances, 171, 172, 205, 314.
place of ethics when, 314.
— habit of offending, why to be considered in its adjustment to an offence,
183, 184
— inefficacious, under what circumstances, 173, 173, 315.
place of ethics when, 315.
— justifiable, when, 170.
— legal, defined, 169.
why in its adjustment the suxiliary effect of the moral and reli-
gious sanction necessarily disregarded, 186.
—— memorable, 1984,
~— mischievous in the primary consequences, beneficial in the secondary,

157.
- mo?nl lesson as furnished by, 184.
— motive of offender, how it affects the demand for, 130.
— mixed forrs of, essential, in order to secure perfection in, 201I.
— necessary quantity of, when it may be exceeded, 184.
— needless or superfluous, under what c¢ircumstances, 177, 189, 190, 193.
— objects of, 170n., 178.
— pecuniary, see Pecuniary.
— snbordinate objects of, 171, 195, 196, 197.
— popularity ag, a property of, 1y8.

favoured by characteristicalness, 198.
— properties or ohoice of, the general subject, 18g~103.

no single punishment possesses all the necessary, 201.

epitom:zej' , 201, 202.
— preference for the lesser of two eligible offences to be simed at in the

adjustment of, 181.

— proportion between, or adjustment of, to offences, 178-188.

offences and, rules for securing, 179-185.

investigation of, ita results summarised, 186, 187.
why not uaeless, 187.

- profit of the offence should be outweighed by, 179, 180.

the qualities which tend to augment the, 302.
— quasi-pecuniary, 194.
~ remiasibility as a property of, 199~203.

a quality of pecuniary penalties, 100.
~— remission of, for good bebaviour, 200.
~ remoteness or uncertainty of, entails severity, 183.
~— reformatory tendency, as a subordinate eud of punishment, 170, 195,

196.
¢ force of, to what branch of the mnischief of an act it i3 opposed, 157.

— reward and, the instruments by which government operates, 7o0.
~— adjustment of to sensibility, necessary, 67, 183.
— superfluous, sse above, Neadless.
~ simplicity of the penal system, to be regarded in its adjustment, 185.
— strength of temptation, its relation to, 179 ., 180.
- 88 also Tomptation.
— upcertainty of, entails need for severity, 183, 184
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Punishment, unprofitable, or too expensive, when, 173, 176, 315, 316, 315.

place of ethics, when, 315,

c ional cir t which may render it such, 176, 177.
— unprofitableness of, in general, to be considered in its ohoice, 185.
— unknown, inefficacious, 172, 173.
— variability as a property of, 189.

& quality of pecnniary penalties, 1g1.
Purity as an ingredient in pleasure and pain, 3o.

Q

Quakers, a religious society noticed, 11.
Quarantine, offence against rules of, how classad, 312 n.
Quasi-pecuniary punishment, 191, 194.

R.

Raae, or lineage, as influencing senaibility, 62.
Rank, or station in life, as influencing sensibility, 60,
— a8 5 civil condition, its constituent elements, 2¢2.
— accession of, among the advantsges sttending the uncontiguous rela-
tions, 285.
— ita sdvantages indicated, 285.
— loss of, as an effect of the uncontiguous relations, 285.
Rape, as an offence, 253.
Rashness, what, 93, 95 n.
— in exercise of judicial truet, 386 n.
— secondary mischief of an act, how affected by, 165.
Rational agency, see Agenoy.
Ravalllao, his assassination of Henry IV of France, 135, 139, 166 ».
Reason, or ‘ right reason,’ as a moral stsndard, 17 s,
Beasons, giving, equivalent to suggesting motives to the understanding,
101.
Beoollection, see Memory,
Regret, pain of, what, 38,
Rebellion, offonsive and defensive, as offences, 289 n,
~ when it loges the character of robbery and acquires that of hestility,
7.
Becht, & German term for law in abstract, 324 ».
 Relation,’ and  relatively,’ the terms examined, 209 ., 256.
— pleasure and pain, modes in which they are said to depend upon, 209 .
Relations, connubial and post-connubial, 256 and n.
— contiguous and uncontiguous, 256.
— conventional, purely, 258.
~— domestic, of superiority and inferiority, 258,
— family, or domestic conditions, at large, 255-286.
power their basis, 259 m.
rationale of, 159 5.,
— natural and arising by institution, 255-258.
— purely natural, what, 236.
— offences due to special, suitable punishment for, 197.
— subject of, order of its treatment, 258,
— uncontiguous, 285.
adventages and disadvantages atlending, illustrated, a8,
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Relations, uncontiguons—
are beneficial or burthensome, 283,
conditions not constituted by, 283.
immediate and remote, 283.
Bo powers attached to themn, as such, 283, 285.
offences to which liable, 283.
connexion of with those affecting the contiguous relations, 283,
284,
Relationship, by ascent, descent, collateral, and by affinity, 257.
Reformation, one of the ends of pumhment 170 =.
— tendency w, as a quality of punishment, 195,
less important than example, 200.
Reformatory force of imprisonment, what branch of the evil of offences it
controls, 157 n.
— see also Puniehment.
— quality of certain pumshmenta 196.
Belief, pleasures of, what, 3
Religion, the dictates of, dlﬂlculty of determining their place in the order
of motives, 124, 125.
the ascetic principle often followed ns, 125, 139.
mischievous effects of mistakes regarding, 136.
the principle of sympathy and antipathy pursued ander the
name of, 125.
generally intermingled with principles adverse to utility, 116.
the theological principle followed as, 126,
their tendency to improve, 126.
— false notions concerning, their mischievous effects, 136, 139.
worse than noue, 139, 140.
— legislative interference with, common grouuds of, 320, 321, 321 n.
its mischievons effects, 321.
— legislation concerning, limited to its effect ss an influence npon human
action, 220 1.
— the motive of, irregular {n its operation, 168,
mensure of its efficacy, 168.
often more powerfu!l than any other, 168,
evil act done through, more mischievous than one caused by that
of malevolence, 168.
an act not innoocent because proceeding from, 165.
its claim to be classed ae & standing tutelary motive, considered,
144.
88 & good motive, 119.
25 & semi-social as well ag » self-regarding motive, 121.
indications regarding the disposition afforded by, 138, 139.
productive of every variety of resuit, 112.
— offences against, the rationale of, 319, 230, 297.
examples of, 289 n.
to be distinguished from offences against God, 220 5.
their relation to other claases of offences, 219, 220.
— pains of, see Ploty,
- tbmgs sppropnnted to the purposes of, offences concerning, how classed,

Beligionim, rationale of the favour shown by them to the ascetic prin-

ciple, g.
Religious and philosophical ascetics compared, 10.
BENTRAX Bb
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Religious enthusiasts, 8 mischievous Danish sect of, noticed, 140.
— persecutions, see Perseoutions.
— profeasion, its economical effects, 64 n.
its influence upon education, 64
a3 & ciroumstance influencing sensibility, 45, 63.
— principles, erroneous, their dissemination, proper remedy for, see
Opinion,
— sanction, one of the four sanctions, or sources of pain and pleasure, 24, 28.
deterrent of the practice of duelling, 109 n,
motives belonging to, I111.
their various names, r11.
their various results, illustrated, r13,
its ordinary weakness 83 & motive, 109.
see also Banotion.
— sensibility, what, 50.
and bias, distinguished, 0.
the comparative effect upon them of good and bad government,
6

— terrors and superstitions terrors, distinguished, 40.
Remissibility as a property of punishment, 199-303,
— a8 a property of punishment, its utility, 200, 201.
in an imperfect penal system, 201.
Remission of punishment for good behaviour, 200.
Remoteness or otherwise of a pleasure or pain, an element in its value,
29.
— of punishment, entails severity, 183, 184.
RBeputation, or good-name, the conception aualysed, a1o.
— love of, 119.
as a motive, how far conformable to utility, 122, 123.
both semi-social and self-regarding, 121.
various names for, to8-111.
its various effects, illustrated, 109, 110.
duelling s a result of, 109.
o standing tutulary motive, 143 5.
— a fictitious incorporeal object of property, 210, 231,
-~ offences againet, their nature analysed, 210.
their kinds, 246, 247.
modes of semi-public, 247 n.
— tee also Good-name.
Besentment, se¢ Antipathy.
Besponeibility or trust, offences by persons in positions of, rationale of
their penal treatment, suggested, 172 n.
Restraining motives, see Motives.
Restrainment, or restraint, as s form of personal injury, 244.
— gimple injurious, the offence of, 244, 344 n., 296.
confinement, banishment, robbery, extortion, forms of, 244 n.
Restraint, or compulsion, as a ground of exemption {from punishment, 175.
— or coercion, one of the evils of punishment, 175.
Botaliation, in the choice of punishments, considered, 193,
~— 84 s punishment, characteristical, 593.
— when it might be resorted to, 193.
— susceptibility to admit of, as distinguishing the varions classes of offences,
303-306.
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Revenge, & motlve less common and so leas dangerous than that of
pecuniary interest, 167 n.
Right, soalysis of, nnnecessary in a treatiss on penal, essential in one on
civil law, 2325 .
— -folc, 324 .
— legal, the outcome of command and prokibition, 324 %., 225 n.
the oreature of a legislator’s will, 224 .
couferred, implies duty or obligation imposed, 224 n., 225 ».
not every duty corresponds to &, 325 .
none implied in self-regarding duties, 225 n.
— and power, the conceptions examined, 324 %., 335 n., 258 n.
have no superior genus, 225 n.
their analysis, in the treatise why incomplete, 224, 225 n.
— of property, sec Property,
— rule of, as & moral standard, a form of the principle of sympathy and
antipathy, 17 n.
— and wrong, the terms, 4.
have no meaning spart from utility, 7.
their sapposed tests, for the most part coincident with the principle
of sympathy and sntipathy, 17 7.
Robbery, the offence of, what, 251, 252.
— & complex offence, 252, 255.
— rebellion, hastility, connexion of the ideas represented by the terms,
.
Roman or civil law, vituperated, 334.
Roturier, the condition of, constituted by the privation of certain privileges,
94

Sanction, etymology of the term, 24 n.
~— @, what, 25 m,
— the political or legal, what, 35.
ita preventive foroe, how diminished by a past crime, 153, 156.
— the moral or popular, what, 235.
its preventive force, how it operates, 156.
where none, offences frequent, 156,
— the physical, what, 25.
the groundwork of the moral and the political, 27.
— the religious, what, as.
may concern the present as well as & future life, 35.
in 80 far as it concerns & future life a matter of conjecture, 27.
its ordinary weakness illustrated, 109 5.
and the mornl, their influence, why not a ground of exemption
from punishment, 175 .
- s¢¢ also Beligious, Moral, ete,
Sanotions, the four, as sources of pain and pleasure, 24.
illustrated, 26.
modes in which they furnish motives to action, 25.
their intimate connexion, 27, 28,
convenience of applying a common name to the influences so
termed, 27.
the influence of each to be taken account of by the legislator, 199.
Banitary regulations, breach of, as an offence, how classed, 211, 212 and n.,
246, 285 n.
Bba2
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Bstisfaotion, or compensation, a collateral end of punishinent, 171 n.,
195. 197.
lucralive, 171 .
vindictive, 171 #.
— se¢ also Compenaation.
Becondary mischicf, sec Mischief.
Becurity, external, of the State, offences against, see Offonoes, Publio.
Beducing or corrupting motives, ses Motives.
Seduction, as an offence, 253, 154, 281 2.
— forcible, a8 an offence, 253, 254.
Self, duty to, a branch of ethics, 3132,
— -government, the art of, or private ethics, 310,
— -interest, the only universally influential motive, 313.
— -preservation, motive of, 113, 116.
difficulty of distingujshing it from other motives, 116.
examples of the various acts to which it gives rise, 116, 117.
placed in the class of neutral motives, 119g.
as an occasional tutelary motive, 146.
how it operates, 146.
— -recommendation, se¢ Amity.
— -regarding duties, no corresponding rights to, 225 =.
motives, ses Motives.
offonces, sse Offences.
pleasures and pains, 41, 41 #.
Bemi-publio offences, see Offences,
— -socia] motives, see Motivea.
Bense, common, see Common,
— moral, see Moral.
~ gexual, the, 34, 38.
motive corresponding to, 106.
Bense, peins and pleasures of, 34, 38 n.
Bensibility, bias or quality of, what, 43.
— bias of| its effect upon the motive of sympathy, 313,
— circumstances influencing, considered st large, 43-09.
adventitious, what, 68.
analytical view of the, 68,
classed, 44.
connate, what, 68.
effects of, 317.
exterior, 68.
investigation of, ita utility, 64.
legislation, how far it can take account of, 65.
methods for giving effect to, 67.
ocensions demanding consideration of, 66.
, what, 68.
primary, what, 68.
their importance in the apportionment of punishment, 66, 67, 183,

190.
effect of punjshment varied by, 190.
secondary, what, 68.
— 1ts degres, whst, 43.
—~ variations of, illustrated, 43, 44-
Sensuality, term spplied in a bad sense to the motive of physical dedire,
103,

AP —————_ o S o S8 i



Inden. 373

Sentencs, an ultrs legal, as rendering punishment inefficacious, 173.

Bervant, the condition of, in what respects advantageous, 264, 265,

~— offences touching, 264, 365, 366.

theig correspondence with those affecting the condition of master,
265.
— stesling, an offence against the condition of maater, 262, 263.
— and master, see Master.
Bervant-ship, or the condition of servant, see Bervant,
Bervices, connubial, 282,
— see also Husband and Wife,
— negative and positive, 232, 292.
— of persons, as a species of property, 231 5.
as the subject of an offenice against property, 249.

— wrongful withholding of, nature of the offence, 249.
includes breach of contract, 249 n.

Bervility, of what class of motives it is an example, 108.

Servitude, or the condition of servant, ite various modes, 263,
the rationale of its modes belongs to the civil code, 204.

¢ Bervitus servitutis non datur,’ the phrase ridiculed, 13 n

Sex, as a secondary circamstance influencing sensibility, 58, 305.

— the female, se¢ Women,

Sexes, the characteristic differences of the two in point of semsibility,
compared, 58, 59. .

Sexual desire, a neutral termn for a motive, 106,

Shame, sense of, and fear of, 109.

Slave and free, Aristotle’s division of mankind into the clagses, noticed,
2687,

8kill, the pleasures of, 34, 35.

— the pleasures of, the motive corresponding to, no name for, 107.

8lavery, the condition of, analysed, 263.

— a mode of the relation of master and servant, 263.

Smuggling, s an offence, how classed, 288 .

Boocial motives, se¢ Motives.

Bovereign, the, or the sovereignty, what, 218.

— the, to whom the character belungs, in the Roman Commonwealth, in
the United Proviuces, in the Swiss and in the Germanic body, ques-
tioned, 218 n.

— the, offences against, 214, 218, 289 n., 197.

— power, a truat, 289 n.

autocratic, what, 289 n.
its branches, 289 n.
mode of its scquisition, 289 n.
its exercise or distribution, 289 n.
officers executing, how controlled, 289 n,
Sovereigns, the iransactions of, infer se, the subject-matier of inter-
pational law, 327.
rules concerning them, how far properly termed laws, 337.

Speonlative motives, see Motives.

Bples, sce Espionage.

Spontaneous, meaning of the term, 82 n.

Bport, love of, of what motive it is an example, 107,

¢ Bprings of Action, the Table of the,’ a work of the author, cited, 97 n.

Btate, the, the conception of, necessarily implied in that of legislation,

323,
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Btate, the, how can act an be detrimental to, 205.
— the class of offences against, ses Offences, Publie.
— as affected by self-regarding offences, 303.
Btation in life, se¢ Rank.
Btatus, see Condition.
Steadiness, what, 49, 49 n.
Btealing, see Theft.
Btrength, as a circumatancs influsncing sensibility, 44, 46.
— and hardiness, distinguished, 47.
— and heslth, distinguished, 46.
— how measured, 46 n.
— distinguished a8 general and particular, 46 n.
— of temptation, se¢ Temptation.
Subornation, a8 an offence, 240 n.
Sufferance, pains of, 4In.
Buicide, its class among offences, 346 n.
— as an offence against population, 288 ».
— punishment for, in English law, unequable, 191 n.
Buperintendent and subordinate, the relation of, as & civil condition,
examined, 260, 261.
Buperior, 258-160.
~ domestic, 260.
power of the, its rationale, 259 n.
Buperstition, defined as ‘observances not dictated by the principle of
utility,’ 59.
— one of the terms applied to the motive belonging to the religious sanc-
tion, III. '
Buperstitious terrors, see Roligious.
Bupport, pecuniary, chancs of obtaining and liability to render, among
correlatives, 285.
— the respective advantages and disadvantages belonging to certain rela-
tious, 283,
Bympathetic bias, and sensibility, what, 50.
Sympathy or benevolence, the motive of, its relation to sensibility, 313.
connexions in the way of, a8 influencing sensibility, 53.
— pains of, 40.
among the derivative evils of punishment, 175.
— pleasares of, the motive belonging to, various terms to denots, 113.
examples of the various acts resulting from, 113, 114.
— and antipathy, the principle of, what, 15, 16.
its oppoaition to that of utility, 3.
its dictates sometimes coincident with those of utility, 18.
& mere negation of all principle, 16.
its application, illustrated, 16,
the ground of approbation snd disapprobation of conduct, 133.
theories of the moral standard commonly referrible to, 17.
forms under which the principle has appeared, 17 n., 18 %., 19 1.
often the false ground upon which pumishment is apportioned, 151.
commonly errs on the side of severity, 20.
occasionally too lenieut if the evil is remote, a1.
often followed under the name of the dictates of religion, 125.
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T,

¢ Table of the Springs of Action,’ &e., & work of the author, cited, 97 %.
Tax, non-payment of a, an illustration of the shapes in which the mischief
of an act may show itself, 160.
mischievous, why, 160, 161.
ita fecnndity of mischief, 162.
more dangerous than alarming, 163.
offence of, how classed, 388 n.
Tears, but alightly indicative of real grief, 57 n.
— Oliver Cromwell profuse in, 57.
— women more readily moved to than men, 58.
Temperanient, se¢ Body, Mind.
Temptation, the strength of, what meant by, 147.
disposition of an offender, indications afforded by, 148, 180,
the maxim that the punishment should rise with, stated, 151.
rationale of this proposition examiued, 179,
dispute of ite truth ridiculed, 179 5,
ground of the dislike to it, 151.
Tendenoy of an act or event, how estimated, 30, 31, 33, 70.
circumstances upon which it depends, 7o, 71, 152.
indications of the disposition of the actor afforded by, examined and
illostrated, 133, 134-141.
mischievous, what, 152.
Theft or stealing, as an offence againet property, the conception analysed,
250, 251, 352,
absence of consent or of co-operation on the part of the owner,
owner, a8 an element in, 250, 231.
— robbery, embezzlement, defraudment, extortion, distinguished, 250,
351, 253.
- robgery,;and the like offences, penal labour why an appropriate penalty
for, 196.
Theological principle, the, what, 21.
not really distinguishable from that of asceticism, sympathy, &c.,
or utility, 21, 23, 23 ., 126.
followed as the dictates of religion, 126.
Threat, influence of, a8 & ground of exemption from punishment, 175.
Trade, right to exercise a, a8 a condition, 232.
- offensive, see Offensive.
Transitive and intransitive, se¢ Acts, Offences.
Treachery, why not a fit subject for legal punishment, 318.
Treason, the ottence of, 286 n.
~~ positive and negative, 386 n.
Treatise, the, its original design, v, viii.
— in what respeots incoruplete, vii.
Trust, s, the conception of, examined, 313 et seq.
terms used to oxpress the relstion involved in, 335, 226, 226 »,
may be either a benefit or a burthen, 235.
»s8 beneficial, offences against, 235, 237.
as burthensome, offences against, 237, 238.
the existence of, nature of the resulting mischief in an offence
against, 235.
analyeis of an offence against, 235, 336.
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Trust, 8, a promise not necessarily implied in, 226,
— abuse of, 239 and n., 243.
— breach of, 139, 247, 252.
and abuee of, distinguished, 339 n.
appropriate remedy in cases of, 197.
bribery a species of, 240.
an element in the offence of embezzlement, 230.
positive and negative, what, 239.
— ceatui que, or beneficiary, 226, 326 .
— condition and, points of connexion between them considered, 227, 238.
and property, compared, 234 .
— disturbance of, as an offence, 239, 240.
— exercise of, or the office of trustee, offences connected with the,
234-238.
— fiscal, 188 ».
— judicial, offences against, 286 ».
nature of the mischief consequent upon, 286 .
~ novel terminology (derived from Greek) for some forms of public, 216,
287 ., 388 ., 289 7.
— offences against, a division of multiform offences, 208, 223, etc.
claseification of, considered, 307 n.
divisions of, and their connexion with each other, 234 et 8sq.
regarded aa prejudicial to the beneficiary, 238.
as affecting the ezercise of the function of trustee, 334, eotc.,
238, ete.
their subdivisions, epitomised, 241.
subordinate divisions of, 228.
— private, semi-public, and public, 241, 260.
gusrdianship a, 270.
— public, and public condition, how far equivalent conceptions, 228.
various forms of, and offences against, 287-289.
— Bovereign power, a, 289 n.
Trustee, 225, 220, 226 .
— offences affecting the exercise of the office of, 238 et seq.
— prodigality of a, the offence of, 241.
may be treated as a self-regarding offence, 241.
Truth, as a supposed moral standard, 17 n.
Tumult, politicsl, as an offence, 28g n.
Tutelary or preserving motives, see Motives, tutelary.
Tyrrel, Sir W, his killing of William IT ueed in illustration of the various
possible meutal attitudes at the time of an act, 85-87, go—92.

U.

Unadvisedness of an act, 89.

— when termed heedlessness,’ 8.

— Roman expressions indicating, 94, 95 n.

— ita effect npon secondary mischief, 164.

Uncertainty of punishinent, entails severity, 183, 184.

— of punishment, an effect of its anpopularity, 199.

— see also Punishment.

Unconaciousness, as to circumstances attending an act, what, 71.
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DUroonsciousness, as to circumstances attending an act—
as a ground of exemption from punishment, 174.
Understanding, the, as a supposed moral standard, 17 n.
— and the will, as faculties of the mind, ¢7.
Unequable punishment, what, 190.
Unfrugal punishment, what, 194.
the death penalty an example of an, 197.
Unintentional, meaning of the term, 83, 95 n.
— acts, why not feared, 164.
Unintentionality, 89, 174.
Universal jurisprudence, ses Jurisprudenoe.
Unnatural, the expression examined, 18 n.
Unpopularity of a punishment, its ill effects, 198
& source of weakness in the law, 198.
contributes to the uncertainty of its application, 198.
Usury, how far an offence, ix, 252 n.
— “The Defence of,’ a treatise of the author, referred to, ix.
Utility, what meant by, 3.
— conformity to, what meant by, 3.
— dictates or laws of, what, 3.
— a8 the sole actual ground of approbation, and as the sole test of deserving
approbation, distinguished, 19 n.
— & phrase prefarable to those of “ good order,” * patural justice,” and the
like, 17 2.

~— the principle of, consistent pursuit of, rare, 4.

its supposed dangerousness, 4 7.

direct proof of its rectitude, impossible, 4.

disproof of, impossible, 3, 4.

the dictates of, those of enlightened benevolencs, 121.

often coincide with those of sympathy and antipathy, 18.

explained, 2.

followers of, stigmatized as Epicurean, ro.

phrases alternative to, 1 1., 5.

prejudices against, method of surmounting, 5, 6.

a principle how opposed to, 8,

principles alternative to, 8.

punishment, from ity point of view, 170.

terms ‘ ought,’ ¢ right,’ ¢ wrong * intelligible by reference to, 3, 4.

v.

Value of pleasure and pain, mode of estimating it, 29.

Vanity, see Reputation.

Varisbility, as a quality of punishment, 18g.

— s¢¢ also Punishment.

Vengeance, aé & motive, why less alarming than that of pecuniary
interest, 167 n.

Vest and divest, the expressions as applied to trusts, 236 n.

Vice, sa & subjeot for legislatise inter}:rence, 318, 330.

Vilification or revilement, as an offence, 246, 247.

— political, 289 n.

{Volentl non fit injuria,” 171, 173.

Voluntary, various senses of the term, 82,

ALT o BE e, v
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W.

‘Ward, condition of, when it bacomes one of pure slavery, 26q.
— and guardian, limite of their reciprocal rights and duties, 269.
— gev also Guardisn.
— -ship, offences affecting the condition of, 272-274.
their coincidence with those against guardisnship,
272-273.
— perpetual, of women, se¢ Women.
Wants, & man's, circumstances upon which they depend, 53.
‘Wars, Holy, the result of false notions of religion, 126, 149.
Weakness, in reference to senaibility, what meant by, 46 n.
‘Wealth, the pleasures of, what meant by, 34.
motives corresponding to, 107.
— love of, among the mast influential motives, 167,
— national, the, what, 217.
an offence against, what, 217.
and the public, the distinction between, noted, 217 n.
— the public, includes persons and things, 217,
an offence against, what, 217,
— offences against the national and public, 288 5.
Wedderburn, Sir A, (afterwards ﬂord Roaslyn), his remarks upon the
principle of utility, criticised, 5.
Wer-geld, an example of an imperfect adjustment of punishment to
offence, 199 n.
‘Whipping, as A punishment, 300,
Wife, condition of, when it becomes one of pure slavery, 279.
when it becomes one of pure slavery, historical examples of, a79.
offences to which it is liable, 283.
Will, the, act of the, a positive act, 98 n.
—~ and intention, the terms nsed interchangeably, 82, 89.
— and the understanding, contrasted, 88, 93.
— as 5 mental faculty, susceptible of coercion, 243.
— ita state, in reference to action, an element in intentionality as to
consequences, 71.
Wives, plurality of, in Mahommedan countries, an illustration of the
modification of which the marriage contract is susceptible, 280.
‘Women, their difference from men in point of sensibility, 58, 59.
— the perpetual tutelage of, 268 n.
— their supposed mental imbecility, 268 .
Wrong, right and, their meaning, 4.

Zeal, ‘corporation,’ or spirit, as a motive, rendered in French in the
expression ‘ esprit de corps,’ 113,

— national, party, pablic, as motives, 113,

— enthusiastic, fanatic, religions, superstitious, r11.
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